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I, BENN-JAY SPIEGEL, of the City of Toronto, in the Province of Ontario, MAKE OATH AND

SAY AS FOLLOWS:

L. This affidavit is sworn in furtherance of the new information set out in the Second Report (the
“Second Report”) of A. Farber & Partners Inc. (“Farber”) in its capacity as the interim receiver over the

properties, assets and undertakings of the Debtors (as defined below).

Background

2. Crawmet Corp. (“Crawmet”) is one of the senior secured creditors and the largest creditor of Crate
Marine Sales Limited, F. S. Crate & Sons Limited, 1330732 Ontario Limited, 1328559 Ontario Limited and

1272648 Ontario Limited (collectively, the “Debtors™).

3. As set out in my previous affidavits filed in these proceedings, the Debtors are in default of their
payment obligations to Crawmet under various loans. On November 4, 2014, Crawmet made demand and
served a notice of intention to enforce security (the “244 Notice”) pursuant to section 244(1) of the
Bankruptcy and Insolvency Act (“BIA”). On November 14, 2014, the day on which the 244 Notice expired,

the Debtors filed Notices of Intention to Make a Proposal (“NOIs”).

4. On November 21, 2014, Crawmet brought a motion before the Court for an order terminating the
Debtors NOI proceedings and appointing Farber as receiver. Crawmet’s motion was brought on short
service for the reasons set out in my affidavit sworn on November 20, 2014 (the “November 20 Affidavit”),
which included Crawmet’s discovery that boats owned by Crawmet’s subsidiary were sold out of trust by the

Debtors. A copy of my November 20 Affidavit without exhibits is attached hereto as Exhibit “A”.

5. Crawmet’s motion was heard on November 21, 2014 by Justice Penny. His Honour adjourned the
hearing of Crawmet’s motion to December 1, 2014 in order to provide the Debtors an opportunity to respond
and appointed Farber as interim receiver (the “Interim Receiver”) over the Debtors’ property pursuant to
section 47.1 of the BIA on the terms of the Order attached as Appendix A to the Second Report (the

“Interim Receivership Order™).
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6. On December 1, 2014, the Debtors sought a further adjournment to December 9, 2014 being the date
it proposed to seek a stay extension and approval of DIP financing and a priority charge in favour of the DIP

lender.

7. In granting the adjournment, Justice Penny stated in his Endorsement (the “Endorsement”) that “he
could not imagine approving DIP financing in the absence of a concrete proposal which holds out some
hope, at least, of support from the creditors.” Justice Penny also stated that there was no evidence before him
of “material prejudice in allowing the Debtors until December 9, 2014 to try to persuade the Creditors that

they might be better off under a proposal scenario.”
8. As terms of the adjournment, Justice Penny:

(a) expanded the Interim Receiver’s powers to include investigation and review of the financial
affairs of the Debtors; and

(b) directed the Debtors to “put all of [their] cards on the table or, to use language from another
circumstance, [their] best foot forward”.

9. A copy of Justice Penny’s Endorsement together with an unofficial typed transcription is attached as

Appendix C to the Second Report.

10. On December 3, 2014, the Interim Receiver served and filed its Second Report for the purpose of
reporting on recently discovered facts and matters of an urgent and material nature. The facts and matters
reported by the Interim Receiver, as supplemented by this affidavit, all of which were discovered subsequent
to the December 1 hearing, demonstrate that Crawmet and other creditors have suffered and continue to
suffer material prejudice by these proceedings. In the circumstances, Crawmet seeks to renew its motion to

terminate the NOI proceedings prior to December 9, 2014.

Erosion of Crawmet’s Collateral

11. Crate Marine Sales Limited (“Crate Marine”) is the only Debtor that carries on an active business;
it operates as a new and used boat dealer and a marina operator. The remaining Debtors are real estate

holding companies (the “Real Estate Debtors”) for the approximately 30 acres of land that comprise Crate’s

.2.
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marina located in Keswick Ontario (the “Keswick Marina”). The Debtors have acknowledged that Crate

Marine is the sole source of funds to pay all of the Debtors’ operating expenses and debt servicing costs.

12. Crate Marine is indebted to Crawmet in an amount of approximately $6.2 million for principal and
interest, plus costs. As security for its loans, Crate Marine granted Crawmet a general security agreement

and a collateral mortgage in an amount of $2 million on the Keswick Marina.'

13. In response to Crawmet’s motion, the Debtors filed responding materials, including two affidavits of
Steven Crate each sworn on November 28, 2014. The Debtors responding materials did not contain any
information as to the value of Crate Marine’s assets. Prior to the return of Crawmet’s motion on December
1, 2014, the Debtors also took the position that their books and records, including accounting records, have to
be reviewed for privilege before they can be released to the Interim Receiver. As a result, the Interim
Receiver was unable to conduct a fulsome assessment and review of the Debtors’ assets and cash flow
position prior to the return of the December 1 motion. The issue of privilege was dealt by Justice Penny in

his Endorsement dated December 1, 2014,

14. I have reviewed the Supplementary Second Report of the Interim Receiver dated December 4, 2014

(the “Supplementary Second Report”) and note the following information about Crate Marine’s assets:

(a) Crate Marine’s owned new and used boat inventory on hand has a book value of
approximately $2.14 million. I am advised by Crawmet’s legal counsel, Chaitons LLP, that a
review of a PPSA search in respect of registrations which are outstanding against Crate
Marine as at October 29, 2014 indicates that at least two of the Crate Marine boats are
subject to liens in favour of third parties in the total amount of $225,000. Copies of the
inventory list and the PPSA summary in respect of Crate Marine are collectively attached

hereto as Exhibit “B”.

' Crawmet also made a loan available to the Real Estate Debtors in an amount of $7 million. As security for that [oan,
Crawmet received a charge on the majority of the property that makes up the Keswick Marina. As I advised in my
November 20 Affidavit, the Real Estate Debtors and Crate Marine are indebted to Crawmet in the approximate total
amount of $13.4 million for principal and interest, plus costs.

-3
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(b) Crate Marine has net total of accounts receivable of approximately $889,000. The Interim
Receiver estimates that the estimate of the realizable value of the accounts receivable may be

approximately $586,000.

15. Boat inventory and accounts receivable (in the total approximate amount of $3 million) represent the
substantial majority of Crate Marine’s assets and Crawmet’s collateral. Even if it is assumed that Crawmet
can recover in full on its collateral mortgage of $2 million (against the Keswick Marina), it is anticipated that

Crawmet will suffer a shortfall of at least $1.4 million on its loans to Crate Marine.

16. On December 2, 2014, T was advised by Chaitons that Dickinson Wright LLP, the Debtors’ legal
counsel, had confirmed to the Interim Receiver that it had received a $100,000 retainer from the Debtors
(which amount has been used up) and that as at November 30, 2014, the firm was owed an additional
$60,854.12. T am advised by Harvey Chaiton, that on November 7, 2014 he was contacted by Mr. Weinczok,
a lawyer with Dickinson Wright, who advised him that he was just retained to act for the Debtors. The NOI

proceedings were commenced on November 14, 2014,

17. Following an inquiry by Crawmet, I was also advised by the Interim Receiver that a retainer in an
approximate amount of $62,500 was paid prior to November 14, 2014 to the Proposal Trustee. Accordingly,
it would appear that the fees and disbursements of the Debtors’ counsel, the Proposal Trustee and its counsel

incurred to November 30, 2014 were approximately $222,500.

18. In connection with the December 1, 2014 hearing, the Debtors filed a revised Cash Flow for the time
period commencing November 28, 2014 and ending January 30, 2015 (the “Cash Flows”). A copy of the

Cash Flow is attached hereto as Exhibit “C”.

19. The Cash Flow showed that the Debtors were going to be cash flow positive to December 19, 2014.
As is demonstrated by the Second Report, as at December 1, 2014, the Debtors have incurred expenses

which exceed available cash and are holding “cheques in the drawer”.

20. The Interim Receivership Order, among other things, restricted payments to Steven Crate, principal

-4-
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of Crate Marine, and any related persons, other than payment of reasonable living expenses. I have reviewed
the Second Report and learned that on November 28, 2014, the Debtors, in violation of the Interim
Receivership Order, made a number of disbursements to related persons, which, on their face, appear to
exceed the scope of “reasonable living expenses”. The Interim Receiver confirms in the Second Report that
these payments were made without the approval of the Interim Receiver or the Proposal Trustee and in
contravention of the protocol established by the Interim Receiver to control receipts and disbursements in

accordance with the Interim Receivership Order.

Crawmet Holds a Veto

21. Crawmet’s motion to terminate the proposal proceedings and appoint a receiver is supported by
Dwight Powell Investments Inc. and Dwight Powell (collectively, “Powell”). Crawmet and Powell are
collectively owed approximately $20 million of the approximately $30 million of the Debtors’ total debts as
reported by the Debtors. Crawmet has veto power on any proposal to secured creditors filed by the Debtors.
Crawmet and Powell have indicated that under no circumstances are they prepared to support any proposal

by the Debtors.

22, I am advised by Harvey Chaiton that on December 3, 2014, he received an email from Donald
Rogers, a former customer of Crate Marine. As a result of fraudulent transactions by Crate Marine as
described in Mr. Rogers’ emails to Mr. Chaiton and to the Interim Receiver, collectively attached hereto as
Exhibit “D”, the Debtors are indebted to Mr. Rogers in an approximate amount of $900,000. Mr. Rogers
confirms in his email to Mr. Chaiton that he will not “support any application or plan by [Crate Marine] to

financially restructure the company”.

Material Prejudice

23. At the time of the December 1 hearing Justice Penny was unaware that:

(a) Crate Marine had not paid post filing source deduction obligations and therefore the stay of
proceedings does not operate against as Canada Revenue Agency;
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(c) Crate Marine issued cheques in excess of available cash to cover those cheques;

(d) Crate Marine made disbursements without prior approval of the Proposal Trustee and the
Interim Receiver in contravention of the protocol established by the Interim Receiver to
control receipts and disbursements in accordance with the Interim Receivership Order;

(e) the indebtedness of Crate Marine to Crawmet is materially undersecured and that each day
that passes continues to erode Crawmet’s security by non-payment of source deductions and
the substantial cost of these proceedings; and that

(f) Crate Marine continues to incur expenses without the ability to fund those expenses.

)

o >

' )
SWORN before e at the City of Toronto, ) )QD/@ )
Province of Ontarly this December 4, 2014 ) nanS /(/{ A pA—f ﬂ/

BenhiJ ay Spiegel M)
A Commissioner, etc.
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I, BENNJAY SPIEGEL, of the Citv of Toronto, in the Province of Ontarie, MAKE OATH

AND SAY ASFOLLOWS:

1. I am a2 General Manager with the Applicant, Crawmet Corp. ("Crawmet™), and have personal

knowledge of the matiers to which [ hereinafter depose.

2. Crawmet is 2 senior secured lender of Crate Marine Sales Limited (“Crate Marine™}, F S, Crate
& Sons Limited (“FS Crate™), 1282638 Ontaric Limited (*128"), 1328539 Ontario Limited (*132%) and
1330732 Ontario Limited (*133”, and together with Crate Marine, I'S Crate, 128 and 132, the “Debtors”™).
;Qn November 14, 2014, the Debtors filed Notices of Intention to Make & Proposal {the “Proposal
Proceedings™) pursuant o section 50.4(1) of the Bankruptcy and Insolvency Act, R.S.C., 1985, ¢.B-3 (the

“BIA™). Dodick Landau Inc. was named as trustee of the Debtors in the Notices of Intention.

3. [ have been authorized by Crawmet to swear this affidavit in support of its motion for an order,

among other things:

(a) terminating the Proposal Proceedings pursuant to section 50.4(11) of the BIA;

(b) appointing A. Farber & Partners Inc. (“Farber™) as receiver over the properties, assets
and undertakings of the Debtors; and

{c) substituting Farber as trustee in bankruptey of the Debtars.

OVERVIEW

4, Crate Marine operates a large marina in Keswick, Ontario (the “Keswick Marina”). FS Crate,
128, 132 and 133 (collectively, the “Real Estate Debtors™) are the registered owners of adiacent parcels
of land that collectively comprise the Keswick Marina. In addition, Crate Marine carries on business as a

full service boat and vacht dealership of used and new boats from the Keswick Marina and other locations

in the province of Ontario and one location in the provinee of Quebec.



5. Crawmet and related persons made a number of loen facilities available to Crate Marine in the
total principal amount of approximately $6.2 million. The purpose of these loans was, among other

things, to finance the purchase of boats for sale in the ordinary course of business.

6. A portion of the amount owing by Crate Marine to Crawmet relates to the purchase by a Crawmet
related entity at the request of Crafe Marine of 8 boats for sale by Crate Marine in the ordinary course of
business (the “Crawmet Boats™). The purchase price for each of the Crawmet Boats plus interest at 1084
per annum was to be repaid to Crawmet upon the sale of each boat. Crawmet retained title 1o the

rawmet Boats until payment for each boat sold was received.

7. Crawmet also provided financing to the Real Estate Debtors in the principal amount of §7
million. As security for the loans to Crafe Marine and the Re&l.Bstate Debtors, Crawmet was granted a
general security agreement by Crate Marine, a first ranking charge in the property owned by FS Crate
(which constitutes approximately half of the Keswick Marina property) and a second ranking charge in

the remaining Keswick Marina property owned by the numbered Debtors.

8. On October 26, 2014, T attended at a meeting with the principals of Crate Marine where I learned,

among other things, that:

(a) contrary to Crate Marine’s previous representations, Crate Marine was hopelessly
insolvent;
{b) Crate Marine owes at least $6 million for accrued unremitted HST; and
{c) Crate Marine owes approximately $4 million to trade creditors and other creditors.
9. Until this meeting, Crate Marine concealed the dire state of its financial affairs from Crawmet. As
a result of its failure to disclose, Crawmet and related persons made available to Crate Marine four short
term loan facilities in the months of August and September 2014 in the approximate total principal

amount of $1.7 million which would not have been made if Crawmet had been aware of Crate Marine’s

insolvency.

'
ny
.
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10, On November 4, 2014, Crawmet demanded repayment of all amounts owing by Crate Marine and
served a notice of intention to enforce its security under the BIA. On November 14, 2014, the Debtors

commenced the Proposal Procegdings.

il On November 18, 2014, Crawmet learned that at least 4 out of § Crawmet Boats have been sold
out of trust by Crate Marine without Crawmet’s knowledge and none of the proceeds were remitted to
Crawmet. As Crawmet retained title to the Crawmet Boats, the sale of these boats by Crate Marine could
only have been effected through means of fraud and misrepresentation. Notwithstanding these fraudulent

sales, Crate Marine continued to list these boats on its inventory lists provided to Crawmet as part of

Crate Marine’s reporting.

12, On November 19, 2014, Crawmet also learned that in the morning of November 14, 2014, on the
eve of its filing, Crate Marine, returned a Marquis 50 foot boat valued at approximately $1 miilion 1o the

manufacturer of the boat in exchange for payment of approximately $200,000 by the manufacturer to

Crate Marine. The boat released to the manufacturer is a boat in respect of which Crawmet has priority.

13 As 2 result of the foregoing Crawmet has completely lost trust in Crate Marine’s management.

Crate Marine's actions to date have been highly prejudicial to Crawmet’s security and have caused
Crawmet 1o become seriously concerned over the state of its remaining security.  The boats in Crate

Marine's possession have been wrapped up for the winter. As a result, it is impossible for Crawmet o

ascertain if any of the boats, including Crawmet Boats, have been or are being disposed of by Crate
Marine.

14, In light of the foregoing, Crawmet seeks an order immediately terminating the Proposal
Proceedings and appointing Farber as recciver over the Debtors’ properties, assets and underiakings for

the following reasons:
(2) The Debtors are not acting in good faith and with due diligence. The Proposal
Proceedings were commenced as a defense tactic to prevent Crawmet from protecting

-3-
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and enforcing on #s security;

(b} The Debtors have taken and continue to take steps fo significantly prejudice the value of
Crawmet’s security. In light of the circumstances described herein, Crawmet has no trust
in the Debtors’ existing management and has serfous concems for the safery of s
security;

{c} Crate Marine operates from multiple locations, including Quebec. Crawmet has no
confidence that the proposal trustee has taken or can take the pecessary steps under iis
current mandate to preserve and protect the business and assets of Crate Marine and
Crawmet’s collateral;

{d) There is no likelihood of a viable proposal being made by the Debtors. Crawmst will not
support any proposal put forth by the Debtors. Without Crawmet’s sepport, it is unlikely
that a viable proposal can be made to the Debtors® creditors as Crawenet will bs entitled
to enforce on Hs security;

{e) A going concern sale of the Keswick Marina as a whole represents the best alternative for
all of Crate Marine’s stakeholders, including ereditors, suppliers and customers. In Hight
of the concerns identified ahove, 1t s necessary for & sale to be carried on by a court
officer through a court-supervised process for the benefit of all stakeholders. As
described in greater detail below, in order fo preserve the business and maximize
recovery for all stakeholders it is necessary that the sale process be carried out in the
winter before the Keswick Marina re-opens in the spring 2015.

BACKGROUND

13 Crawmet is a privately owned real estate investment company with a registered office located in

wls

the city of Toronto, Province of Ontario. Crawmet is owned indirectly by members of the Spiege! family.

i6. The Debtors are Ontario corporations owned indirectly by members of the Crate family. A copy
of the Debtors® corporate chart is attached hereto as Exhibit “A”. Copies of the Debtors’ corporate

profiles are collectively attached hereto as Exhibit “B”.

17. Crate Marine operates the Keswick Marina. The Keswick Marina consists of 30 acres of
lakefront property and approximately 500 boat slips which are rented on seasonal basis. The Keswick
Marina includes a gated facility with a fitness centre and two swimming pools, a sales and repair facility

and a full service Petro Canada gasdock.
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18, In addition, Crate Marine carries on business as a full service boat and yacht dealership o

and new bosts. The dealership business operates from the following marina locations:

{a} the Keswick Maring;
{b) a marina located in Lagoon City, Ontario;
{¢) a marina located in Port McNicoll, Ontario; and

{d} a marina located in Willow Beach, Ontario.

19, Crate Marine also has two sales offices Jocated in Port Credit, Ontario and St. Paul, Quebee. Itis
my understanding that with the exception of the Keswick Marina, all other locations are ieased by Crate

Marine,

20, The Real Estate Debiors are the registered owners of adjacent parcels of land that collectively
comprise the Keswick Marina. FS Crate owns the land parcels that house the common use facility, the
fitness centre, one of the swimming pools, the roadway to the Keswick Marina and a number of slips.
The land parcels collectively owned by 128, 132 and 133 include the gasdock, one of the swimming
pools, a number of slips, the wravelift and the sale and repair facility. For reference, coples of the property
index map dated as at October 30, 2014 are attached hereto as Exhibit “C”. An aerial map of the

Keswick Marina is also attached hereto as Exhibit “D”.
LOANS TO THE DEBTORS

21 | have been a customer of Crate Marine for approximately eight vears. I vent a slip at the

o

Keswick Marina on a seascnal basis and have also purchased boats from Crate Marine.

22. As a result of my relationship with Crate Marine, I became friendly with the owner and president
of Crate Marine, Steven Crate (“Steven”) and other members of the Crate family. Steven and | became
very close over the course of the last eight years and, until recently, I considered him to be one of my best

friends and trusted him completely.
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23. It was my understanding that General Electric Canada Eouipment Finance G.P. sndior #s
affilistes, imcluding GE Commercial Distribution Finance Canada (collectively, “GE®) previcusly
provided floor plan financing to Crate Marine to finance the purchass of their boat inventory. In or

around December 2011, | was advised by Steven that GE was withdrawing its loan faciiities. Steven

inguired if Crawmet was interested in providing financing for boat inventory.

24 As a result of my friendship with Steven, i or around 2007 Crawmet financed the purchase of

various boats for sale by Crate Marine in the ordinary course of business. These loans were repaid fo

25, In December 2011, Crawmet replaced GE as Crate Marine’s operating lender. Pursuant fo an
offer letter éa?éé December 22, 2011, as amended (the “Loan Agreement™), Crawmet extended &
revoiving loan facility to Crate Marine in the principal amount of $2,085,244.24 for the purpose of
financing the purchase of boats for sale in the ordinary course of business (“Facility A”). A copy of the
Loan Agreement is attached hereto as Exhibit “E”. Facility A did not ultimately operate as a revolving
loan. For ease of administration, Facility A was subsequently converted by Crawmet to & term loan with
an imerest rate of 10% per annum payable in 60 monthly blended principal and interest payments of

$22,408.15.
26. As security for Facility A, Crawmet obtained, among other things:

{8) a general security agreement from Crate Marine dated December 22, 2011 {the “"GSA™),
a copy of which is attached hereto as Exhibit “F”;

(b} a collateral mortgage/charge in the principal amount of $2,000,000 {the “FS Mortgage”}
against the FS Crate Property, a copy of which is attached hereto as Exhibit “G™.

The Loan Agreement, the GSA and the FS Mortgage are hereinafter collectively referred to as the “Crate

Loan and Security Documents™).

27. In addition to Facility A, the following loans were subsequently extended by Crawmet to Crate
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Marine for the purpose of financing specific boats for sale by Crate Marine in the ordinary cowrse of
business:
(2) & term loan in the oviginal principal smount of $318,440 payable with interest at the rate
of 10% per annum in 12 monthly blended principal and interest payments of 54,208.21
commencing on June 1; 2014 (“Facility B"); and
(b) a term loan in the original principal amount of $90G,000 payable with interest at the rate
of 10% per annum and bonus interest of $10,000 in 3 monthly blended principal and
intersst payments of $308,417 commencing on September 20, 2014 (“Facility “C").
28. At Crate Marine's request, in December 2013, Crawmet also agreed to provide financing in an
amount of USS1.5 million for the purchase of the Crawmet Boats from KCS International Inc. and
Marquis Yachts, LLC, U.S. boat manufacturers (“Facility D”, and together with Facility A, B and C, the
“Crate Loans”). The parties agreed that the Crawmet Boats will be delivered to and sold by Crate
Marine. The parties further agreed that Crate Belleville Inc. (“Belleville™), a wholly owned subsidiary of
Crawmet, would retain title to the Crawmet Boats until payment of the purchase price paid to the

manufacturer for the boat sold by Crate Marine together with interest at 10% per annum was received by

Crawmet,

29. Belleville retained the original Builder’s Certification and First Transfer of Title {the
“Certificate”} provided by the manufacturers for each of the Crawmet Boat. Copies of the Certificates
are attached hereto as Exhibit “H™. In order to transfer title to a purchaser of a Crawmet Boat, Crate
Marine was required to notify Crawmet of the pending sale and provide post dated cheques to be cashed
on closing date for the cost of the boat paid by Crawmet to the manufacturer plus the applicable interest.

Title to the boat could not be transferred without the original Certificate, which would be provided by

Crawmet following receipt of payment,

30. in addition, 1 personally extended the following loans to Crate Marine which loans were

subsequently assigned to Crawmet (collectively the “Spiegel Loans™}:



(&) a term loan in the original principel amount of $525,000 pavable with interest at the rate
of 10% per annum in 3 monthly blended principal and mteres‘ payments of §107,639.32
commencing June 25, 2014 (“Facility E7);

{b} 2 45 day term loan in the original principal amount of $246,862 payvable with interest at
the rate of 10% per annum on September 19, 2014 ("Faeility ¥7);

{¢} aterm loan in the original principal amount of $§300,000 payable with intersst at the rate
of 10% per annum in 3 monthly blended principal and interest payments of 3101704
commencing September 20, 2014 Faeility 67, and

{d} a term loan in the origmai principal amount of $306,000 payable with interest af the rate
of 10% per annum in 3 monthly blended principal and interest payments of $101,600
commencing Sepiember 26, 2014 (“Facility H”).

31. A copy of the assignment agreement in respect of the Spiegel Loans is atiached heveto as Exhibit

“p”, The Crawmet Loans and the Spiegel Loans are hercinafier collectively referred to 2s the “Crate

Loans™,

3z, In addition to the Crate Loans, Crawmet also provided financing to the Real Estate Debtors in the
principal amount of $7,000,000 (the “Real Estate Loan”), As security for the Rea! Estate Loan, the Real
Estate Debtors granted to Crawmct a charge against the Keswick Marina property in the principal amount
of $7,000,000 (the “Real Estate Mortgage”, and together with the Crate Loan and Security Documents,

the “Loan and Security Documents”). A copy of the Real Estate Mortgage is attached hereto as Exhibit

{iJ ?2.

The purpose of the Real Estate Loan was to;

L
142

() repay personal tax liabilities of Crate family members in an approximate amount of $1
million;

(b) refinance a private mortgage against the Keswick Marina property in favour of Cesaroni
Management Limited in an approximate amount of $2.25 million; and

{¢) fund Crate Marine’s working capital.
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OTHER SECURED CREDITORS

34, Attached hereto collectively as Exhibit “K» are the title searches for the Keswick Marina

property, obtained by Crawmet’s legal counscel, Chaitons LLP, and a summary of outstanding chargesand

mortgages registered zgainst the Keswick Marina property. The title scarches disclose the following

charges/mortgages registered ageinst the Keswick Marina property:
{a) against the FS Crate Property:

i, a first ranking charge in favour of Crawmet in the principal amount of
$7,000,000;

ii. a second ranking collateral charge in favour of Crawmet int the principal amount
of $2,000,000, and

iit. a third ranking charge in favour of Dwight Powell Investments Inc. ("Powell™)
in the principal amount of $7,500,000.

{b} ageinst the Remaining Marina Property:

i. a first ranking charge in favour of Powell in the principal amount of §7,500,000;

ii. asecond ranking charge in favour of Powell in the principal amount of $350,000
(collectively items i and ii herein shall be referred to as the “Powell Mortgage™);

and
iii. & third ranking charge in favour of Crawmet in the principal amount of
§7,000,000.
35, Attached hereto as Exhibit “1” is a scarch from the Ontario Personal Property Security

Registration System (the “PPSR™) in respect of registrations which are outstanding against Crate Marine
as at October 29, 2014 and a summary of the search. The search discloses a number of registrations
against specific inventory and accounts of Crate Marine many of which were registered subsequent to
Crawmet’s registration. To the best of my knowledge, Crawmet has not received any purchase money
security interest notices pursuant to section 33 of the Personal Property Security Act (Ontario).

36. The PPSR search also discloses a registration in favour of GE in respect of inventory, accounts,
equipment and motor vehicles registered prior to Crawmet’s registration. I am advised by Steven that

there are no monies owing by any of the Debtors to GE.



37 I am advised by Chaitons that it obtained searches from the Ontario PPSR in respect of
registretions which are outstanding against FS Crate and 128 dated Ociober 29, 2014 and November 10,
2014, respectively. The searches disclose the particulars of one registration against FS Crate and 128 in
favour of GE Commercial Distribution Finance Canada in respect of accounts and other, Copies of the

searches are collectively attached heéreto as Exhibit “M™,

38 I am advised by Chaitons that it obtained searches from the Ontaric PPSR in respect of
registrations which are outstanding against 132 and 133 as at November 10, 2014, The searches do not
disclose any outstanding registrations against these companies. Copies of the searches are collectively

attached hereto as Exhibit N,

39, 1am advised by Chaitons that it obtained tax certificates from the Town of Georgina which show
property tax arrears on the Keswick Marina in an approximate amount of $206,000. Copies of the tax
certificates are attached hereto as Exhibit “«O™.

40. As indicated herein, Crate Marine is also indebted to CRA in respect of unremitted HST

obligations in an amount of at least $6,000,000.

DEFAULT

At all relevant times until the end of QOctober 2014, T had no knowledge the Debtors were

41.

experiencing financial difficulties. The Debtors were meeting their payment obligations under the Loans.

42. In or around August 2014, Steven requested that Crawmet hold on to certain post-dated cheques

in respect of the monthly amounts owing under a number of the loan facilities. The delay in payment was

explained by Steven as a delay in completing the sale of certain boats.
43. In August 2014 and September 2014, Crawmet and [ personally extended four additional loan
facilities to Crate Marine in the approximate total principal amount of $1.7 miilion. Had Crate Marine’s

S10-
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financial condition been disclosed to me, these Joans would net have been made.

44, In or around October 2014, 1 learned that Crate Merine retained consuliants fo assist with a
review of thelr business and the preparation of a business plan. On Qotober 26, 2014, 1, fogether with
Stuart Mitchell from Farber, met with Steven and Lynn Marko (Steven’s sister) to discuss the company’s

business plan and a potential restructuring.

45. At this meeting, T was advised by Steven of Crate Marine’s HST liability of at least $6 million. I
was also advised by Steven that Crate Marine owes approximately $2 million to its trade creditors and
another $2 million to other creditors. At the meeting, [ requested a listing of Crate Maring’s accounts
receivable, accounts payable and inventory and an appraisal of the FS Crate Property which Steven
indicated he had obtained. As at the date of this affidavit I have not been provided with any of the

requested information.

46. It had become apparent during the meeting that Crate Marine is hopelessly insolvent. A review
of the plan presented by Crate Marine indicated that even after a restructuring is completed, the company
would continue to lose approximately $! million per vear. The plan was based on a number of
assumptions which in my understanding were unrealistic and unachievable. Accordingly, the anticipated
josses under the plan would in actuality be substantially higher than $1 million per year. A copy of the

business plan presented to me by Crate Marine at the meeting is attached hereto as Exhibit “P?.

47. At the time of the October meeting, Crate Marine was in default for nonpayment of a number of
loan facilities. On November 4, 2014, Crawmet demanded repayment of all amounts due under the Crate
Loans and issued to the Debtors a Notice of Intention to Enforce Security pursuant to Section 244(1) (the
“BIA Notice”) of the Bankruptcy and Insolvency Act (Canada) (the “BIA™). Attached hereto collectively

as Exhibit “Q” are copies of Crawmet’s demand letter and BIA Notice.
48, The Real Estate Debtors are in default of the Real Estate Loan for, among other things, failure 10

-9 -
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pay property taxes: As at November 20, 2014, the Debtors are indebted to Crawmet in an approximate

amount of §13.4 million for principal and inferest, plus costs.

49, In addition, I am advised by Powell, that the Real Estate Debtors are in default of their payment
obligations to Powell. [am further advised by Powell that the Real Estate Debtors are indebted to Powell

under their loans in an approximate amount of $7.5 million.
FRAUDULENT TRANSFERS AND BREACH OF TRUST

50, The Crawmet Boats are the property of Crawmet’s affiliate, Bellevilie. As described above, a
sale of a Crawmet Boat required the transfer of the original Certificate by Crawmet to the purchaser,
which would only have been provided after Crawmet received payment for the boat by way of 2 post

dated cheque.

51, Until August 2014, Steven would provide Crawmet with inventery listings on regular basis. The

Crawmet Boats were included in these lists.

S2. Attached hereto as Exhibit “R” is the last inventory list provided by Steven dated July 16, 2014,

The list shows that as at July 16, 2014 all of the Crawmet Boats remain unsold.

53. On November 18, 2014, I called XCS international Inc., (*KCS8™) one of the manufacturers of the
Crawmet Boats and inquired as to whether they had any information as to the status of the Crawmer
Boats. 1 spoke with Dan Zenz, vice president of sales for KCS who traced the serial numbers on the
Crawmet Boats to determine if title to these boats remained with Belleville. Mr. Zenz advised me that the

following four Crawmet Boats were sold by Crate Marine:

(a) 38 Cruiser — warranty registered in the name of the new owner on May 22, 2014,

L12.
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(b} 45 Cruiser— warranty registered in the name of the new owner on July 1, 2014;

(¢} 20 Cruiser - warranty registered in the name of the new owner on July 7, 2014; and

3

{d} 20 Cruiser — date of registration unknown, but advised that title is now in the name of &
BOW GWHer,

54. The inventory lists provided by Steven on July 16, 2014 included sl of the Crawmet Boats
described In paragraph Slabove. At no pointin time did Crate Marine advise Crawmet of these sales.
On the contrary, Crate Marine misrepresented that the boats remained in Crate Marine's inventory, The
proceeds from the sale of these boats were to be used by Crate Marine to pay the purchase price paid by

rawmet plus interest. 1 have not been provided with any accounting for the sale proceeds from the sale

of the Crawmet Boats and assume, given Crate Marine's insolvency, that it misapplied the funds and used

the sale proceeds without our consent for working capital and other unauthorized purposes.

53, Crawmet retains possession of the original Certificates for the sold Crawmet Boats. To the best of
my knowledge, the only way that Crate Marine could have transferred title to those boats is by fraudulent

means or misrepresentation.

56. On November 19, 2014, T spoke with a sales manager with Marquis Yachts, LLC ("Marquis™)
who advised me that a boat valued in an approximate amount of $1 million manufactured by Marquis and
financed by Northpoint Commercial Finance LLC, a company related to Marquis, was returned by Crate
Marine 10 Marguis hours prior to the commencement of the Proposal Proceedings. 1 was advised by the
Sales Manager, that in exchange for the return of the boat, Marquis made a payment to Crate Marine in an

amount of approximately $200,000. I understand that the boat returned to Marquis is a boat in respect of

which Crawmet has priority.
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THE PROPOSAL PROCEEDINGS SHOULD BE TERMINATED

57. The Debtors are not acting in good faith and with due diligence. Crate Marine misappropriated
Crawmel’s property and has perpetrated breaches of trust. On the eve of insolvency it has also taken
steps fo prefer the interest of one creditor over Crawmet and disposad of inventory subject to Crawmet’s
security in an amount of approximately $1 million. In light of these and other circumstances deseribed

herein, Crawmet has lost all trust in Crate Marine’s management and has serious concerns for the safety

of its property and security.

8. To the best of my knowledge, 4 out of § Crawmet Boats remain in Crate Marine’s possession.

L0y

Crewmet is concerned that Crate Marine will continue to sell Crawmet Boats. Since the boats in Crate
Marine's possession have been wrapped up for the winter, there is no easy way o ascertain which boats

remain in possession of Crate Marine,

59, Crate Marine operates from multiple locations, including Quebec. Crawmet has no cenfidence

that the proposal trustee has taken or can take the necessary steps under its current mandate to preserve

and protect the business and assets of Crate Marine and Crawmet’s collateral.

60, [ am advised by Steven that Crate Marine has prematurely invoiced an approximate amount of §1
miliion for spring 2015 rentals to generate funding for its working capital. These invoices in the ordinary
course of business would not be issued until early next year. Given the state of the company’s financial
position, these receipts will be used to fund current debt obligations of Crate Marine and not to provide

the services paid for by the slip renters, including, cable and utilities.

51. Crawmet will not support any proposal put forth by the Debtors. Without Crawmet’s support,
any proposal by one or more of the Debtors is likely to fail as Crawmet will be entitled enforce i3
security.

S 14
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THE NEED FOR A RECEIVER

62. A going concern sale of the Keswick Maring as a whole represents the best alternative for gll of
Crate Marine’y stakebolders, including creditors, suppliers and customers. In light of the concerns
identified herein, it is necessary for current management of Crate Marine to be replaced by a court-
appointed receiver with the power to carry out a court-supervised sale proves for the benefit of all

stakeholders,

63, Winter time is the off season for the marina and is the best time to market the Keswick Marine for
szle to allow any purchaser to commence operations in the spring when the boating season begins.
Furthermore, & receiver is necessary to take immediate control over the receipts and disbursements of

Crate Marine {o preserve and protect the funds received.

64, Crawmet proposes that Farber be appointed as receiver and manager of the Debtors, Farber has
advised Crawmet that it is prepared {o act as receiver if so appointed. Attached hereto as Exhibit “S8” isa

copy of Farber's executed consent.

65, T am advised by Chaitons that if the Proposal Proceedings are terminated, the proposal trustee will
automatically become the trustee in bankrupicy of the Debtors. It is unnecessary to have separate
bankruptcy and receivership proceedings. Accordingly, Crawmet also seeks an order substituting Farber
be appointed as the Debtors’ trustee in bankruptey. Attached hereto as Exhibit “T” is a copy of Farber's

executed consent to act as trustee in bankruptey of the Debtors.

66. This affidavit is swomn in support of Crawmet’s application for the relief set out herein.
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THIS IS EXHIBIT “B" TO
THE AFFIDAVIT OF BENN-JAY SPIEGEL
SWORN BEFORE ME THIS 4"

DAY OF DECEMBER, 2014

A Commissioner Ete,
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THIS IS EXHIBIT “C" TO
THE AFFIDAVIT OF BENN-JAY SPIEGEL
SWORN BEFORE MFE THIS 4®

DAY OF DECEMBER, 2014

(.

A Commissioner Ete.
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CRATE MARINE SALES LIMITED, F.S. CRATE & SONS LiviTep,
1282648 ONTARIO LIMITED, 1328559 ONTARIO LIVITED, 1330732 ONTARIO LIMITED,
1382416 ONTARIO LTD,, AND 1382415 ONTARIO LTD.
{COLLECTIVELY, “CRATE MARINE” OR THE “COMPANY")

MAJOR ASSUMPTIONS _
CONSOLIDATED CASH FLOW FORECAST

FOR THE PERIOD NOVEMBER 22, 2014 TO JANUARY 30, 2015 (THE “Pnkx{)n”)

Crate Marine’s financial forecast has been prepared for the purpose of meeting the requirements
of the Bankruptey aﬁd Insolvency Act. In addition to the financial forecast of Crate Marine
Sales Limited, the sole operating entity, (“Operating Company”) cash receipts and
disbursements also include the financial forecast for the additional six related legal entities
which filed Notices of mteniion to Make Proposals (“NOX”) on November 14, 2014 and which
are holding companies. These entities are: 1282648 Ontario Ltd., 1328559 Ontarioibimited,
1330732 Ontario Ltd,, 1382415 Ontario Limited, 1382416 Ontario Limited and F.S. Crate &
Sons Limited (collectively, the “Holding Companies™). The Holding Companies do not engage
in active business but rather own the land on which the Operating Company operates its
Keswick, Ontario marina location. The Operating Company has four marinas of which three are

located in Ontario and one in Quebec.

Crate Marine’s financial forecast is based on the hypotheses that:

(1) Crate Marine will complete a successful proposal;

(2) Crate Marine will continue to employ the current staff at current levels to complete the
winterization service, and thereafter will reduce staff weekly as this service is completed which
is forecast to occur by the beginning of December (last day worked Decembei‘ 5% paid on
December 12 with savings starting on the December 26%); and

(3} Crate Marine will be shutting down one of its Ontario locations in the week ending

November 30th,

On November 21, 2014, an Interim Receiver was appointed over the assets, properties and
undertakings of Crate Marine for the period of November 21, 2014 to December 1, 2014, On
December 1, 2014 a hearing will take place to determine whether a Receiver should be

appointed over Crate Marine or whether Crate Marine. should be given further time to file a



o

pmp@sai Should a Receiver be appomted over the assets of Crate Marine on December 1, 2014,

the assumptions in Crate Marine’s cash flow forecast will materially change.

Accounts Receivable Collections
Accounts Receivable collections are composed of collections from customers for various services

from each of the four marinas.

Vessel Sales

Vessel sales are revenue earned from the sale of new, used and brokerage vessels. Crate carries
an inventory of both used and new vessels for sale. In addition there are brokerage sales where
Crate earns a commission to broker a vessel sale between the vendor and the buyer. The cash
flow includes the gross value of the sale collected from the customer as well as the cost to pay
out either the vendor or the distributor. Until a vessel transaction has closed, proceeds received
by Crate Marine are to be held in a separate trust account. Currently, there is $2,000 in Crate’s
trust account which is not included in this cash flow statement. During the Period, it is forecast
that no sales will close and any sales which oceur at the January 2014 boat show are expected to

close after the Period and any related deposits will be held in trust.

Slip Rental Sales
Slip rental sales is cash received from the rental of a slip for the upcoming calendar year. A slip
offers a docking space for an individual’s vessel. The forecast assumes that all slips are rented

for a period between 6 to 12 months. Slip rentals are paid either in lump sum in advance for the

calendar year, for six months at a time or monthly.

Service and Other Sales
Service sales primarily consist of repair and maintenance performed on customer vessels as well
as winterization sales. ‘Winteriza;ion of a vessel involves hauling it out of the water, winterizing

its engines and water systems and shrink wrapping it to protect it from the winter elements.

Vessel Purchases
Represent the cash outflow required to close a sale of a vessel which is forecast to occur by the

Company in the Period. These payments are made either to the manufacturer of the vessel for
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11,

new vessel purchases or to the individual owner for used vessel purchases. No vessel purchases

are forecast in the Period,

Payroll, Employee Benefits and Payroll Taxes
Presently, there are approximately 67 staff currently working at the four locations and the

Keswick, Ontario head office.

The payroll costs reflect expected costs over the period including salaries, sowrce deductions to
be Wwithheld and remitted and employee benefits to be paid. Payroll is paid bi-weekly five days in
arrears. Payroll is processed at the Keswick head office for the Ontario locations. For the
Quebec location payroll is funded bgr ;aray of a third ;party payroll service which remits all source
deductions on behalf of that location, At the time of the NOI filings source deduction

remittances were approximately $220,000 in arrears regarding the Ontario payro}is‘

Facilities
These amounts represent utilities, insurance, municipal taxes, rent where applicable and other

miscellaneous expenses required to maintain Crate Marine’s operations and various properties,

Parts and Fuel Service
These amounts represent parts and fuel that will be purchased to service customer vessels during

the Period,

Sales Commission
Sales staff receive a commission on the sale of new, used or brokered vessels. Commissions

range between 2 - 4% of the net sale price of the vessel. Accrued commissions owing to sales

staff are disbursed to sales staff over the calendar year at various amounts.

Marketing and Advertising
Represents costs associated with attending the annual Toronto boat show which takes place every
January 2014. In order to reduce costs associated with attending the Toronto boat show, Crates

received commitments from certain boat suppliers to fund certain costs associated with Crates

attending the show,



12. Other Disbursements )
Represent vehicle, office, communication, merchant fees and other miscellancous overhead

expenses. .

13, Professional Fees
Represent forecast professional fees of Crate Marine's legal counsel, the Proposal Trustee, and

the Proposal Trustee’s legal counsel over the Period.

14. Interim Financing
The Company has received a commitment for debtor-in-possession financing (“DIP Zean"‘)
for approximately Cdn $339,000, less financing fees of approximately $16,900 to be held in
reserve by the lender. The DIP Loan is forecast to be received in the week-ending December
5, 2014 and remains subject to receipt of Court approval by the Cgmpany. If received, the

DIP Loan is forecast to be sufficient to finance Crate Marine’s cash flow needs in the Period.

10
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From: Stuart Mitchell <smitchell@farberfinancial.com»>

Sent: November-28-14 1:29 PM
To; Brendan Bisself R. (bissell@gsnh.com); Michae! Rotsztain {rotsziain@qgsnh.com)
Subject: FW: Boat Financing

From: Donald Rogers [mailto:don.rogers@rogers.com]
Sent: Friday, November 28, 2014 11:24 AM

To: Stuart Mitcheli

Subject: Boat Financing

Don Rogers
416-565-2738

Beats subject to unpaid bank loans.
National Bank loan.

2010 Crusiers 455
Kick Aft (registered name)
Subject tc a Marine Mortgage

Serial #CRSUBAQIAZ1I0
Bank of Montreal loan.

2008 Carver 47
Agquanauts (registered pame)
Subject to a Marine Mortgage

Serial # CDRW1053C708

Sequence of events
I bought 2008 Carver 47 In March of 08 and financed with BMO
I traded the above Carver in Jan 2010 to purchase the Crusiers 455. The 455 was financed by National Bank.
Crates did not pay out the BMO loan at the time of the above purchase of the 455. 1 found out some time later
that BMO was getting payments directly from Crates and this has continued to this date. This vessel { 2008
Carver 47) is at Crates Marine and not sure but [ think the name of who has possession - Miller.
The Crusiers 455 was a piece of junk and Crates agreed to take it back and replace it. Crates sold the 455 kept
the proceeds and never replaced it. National Bank was never paid out from the sales proceeds. This boat was
sold to a Mr. Daley and I believe the vessel is in Kingston.

1



A year later after much pushing Crates provided a 2010 Regal and & 2007 Carver as security for the loans they
never paid off. Crates however ( in spite of the vessels being in my name) sold
these boats as well and kept the proceeds. They are not the boats subject to BMO and National loans but rather
boats he had in inventory and [ was promised he would sell and apply funds to the bank loans.
The Regal was shipped to the U.S. However the 2007 Carver ( collateral boat- not sure who the purchaser was )
is still at the Crates Marina.

Boat given as collateral

2007 Carver 446

Serial # CDRD0174C607

Registration # ON3031383

Sold and is located

On Crates property

2010 Regal 44

Serial # RGMKEOI4E910
registration # QC2130376
Sold and shipped to US

I'have vessel licenses for these boats in my name as well.

My current boat

2001 Sea Ray 46

Serial # SERP5292C101
Vessel Registration #
ON2429571

I hope this makes sense.



Donald Rogers

1-416-565-2738

This e-
mail is
confid
ential
and
may
contai
n
privile
ged
inform
ation,
ifyou
are not
an
intend
ed
recipie
nt,
please
delete
this e-
mail
and
notify
us
immed
iately.
Any
unauth
orized
use or
disclos
ure is
prohib
ited.
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From: Harvey G. Chaiton

Sent: December-03-14 12:43 PM
To: Maya Poliak

Subject: FW: Crate Matine

From: Denald Rogers {maiit{}:don.rggersga}rogers.corﬁ}

Sent: Wednesday, December 03, 2014 11:17 AM
Tor Harvey G. Chaiton
Subject: Re: Crate Marine

Harvey
Further to your inquiry I believe the BMO loan is approximately $370,000 and National Bank approximately

$325,000.

The boats financed by the above loans were sold by Crates and funds were never used to repay the respective

bank loans. My email describing the transactions is true.
I have no confidence that Crates has the financial ability to repay these debts.
I will not support any application or plan by Crates to financially restructure the company.

Donald Rogers

1-416-563-2738

On Dec 2, 2014, at 9:28 PM, Harvey G. Chaiton <Harvev{gchaitons.com> wrote:

Hi Don
Hope this email finds you well. As you may know, I act for Crawmet. | understand that vou had

a boat sold by Crate and were not paid the sale proceeds making vou a creditor of Crate Marine.
I was hoping you would be prepared to talk with me about this matter, If so, let me know where
and when I can talk with vou. Thx

Harvev G. Chaiton

Partmer
Direct Tel: 416.218.1129

Direct Fax: 416-218-1849

mailto:Harveyvichaitons.com

Chaitons LLP
5000 Yonge Street. 10th Floor, Toronto, Canada, M2N 719

hunAavww . chaltons.com

Note: This e-mail may be privileged and/or confidential, and the sender does not waive any
related rights and obligations. Any distribution, use or copying of this e-mail or the information
it contains by other than an intended recipient is unauthorized. If you received this e-mail in
error, please advise me (by return e-mail or otherwise) immediately.

1



Ce courrier électronique est confidentiel et protégé. L'expéditeur ne renorice pas aux droits et
obligations qui 'y rapportent. Toute diffusion, utilisation ou copie de ce message ou des
renseignements qu'il contient par une personne autre que le (les) destinataire(s) désigné(s) est
interdite. Si vous recevez ce cowrrier électronique par erreur, veuillez m'en aviser

immédiatement, par retour de courrier électronique ou par un autre moyen.
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