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Commercial List File No. 14-CV-10798-00C1

ONTARIO
SUPERIOR COURT OF JUSTICE

(coMMERCIAL LIST)

IN THE MATTER OF THE RECEIVERSHIP OF

CRATE MARINE SALES LIMITED, F.S. CRATE & SONS LIMITED,

1g30732 ONTARIO LIMITED, 1328559 ONTARIO LIMITED, 1282648 ONTARIO LTD,,

1382415 ONTARIO LTD., and 1382416 ONTARIO LTD'

NOTICE OF MOTION

MARQUTS YACHTS LLG ("Marquis") and NORTHPOINT COMMERCIAL FINANCE

LLC ("Northpoint") will make a motion before a Judge presiding over the Commercial

List on a date to be scheduled at 9:30 a.m. on a date to be fixed on further notice, at

330 University Avenue, Toronto, Ontario.

THE MOTION WILL BE HEARD ORALLY.

THE MOTION IS FOR AN ORDER:

declaring that Marquis and/or Northpoint hold a purchase money security interest

("PMS¡") in the motor yacht, serial number MQYE5048L314 (the "Marquis

yacht"), supplied by Marquis to the bankrupUdebtor, Crate Marine Sales Limited

("Crate");

declaring that the Marquis/Northpoint PMSI claim has priority over the interests, if

any, of Crate's trustee in bankruptcy and any creditors of Crate claiming a

security interest in the Marquis Yacht, including Crawmet Corp. ("Crawmet");

1

2
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3

a

declaring that any court-ordered charge over the PropeÉy of Crate securing the

costs and disbursements of A. Farber & Partners lnc. ("Farber") in its capacity as

interim receiver and receiver of the Property of Crate, do not attach to the

Marquis Yacht;

directing that the the costs of this motion be paid by Farber to Marquis and

Northpoint;

directing Farber to deliver up the Marquis Yacht to Marquis; and

such further and other relief as counsel may advise and this Honourable Court

may permit.

Marquis manufactures luxury and sport motor yachts for sale worldwide' For

several years Marquis has supplied yachts to Crate on a dealership basis at

Crate's marina and boat sales operation in Keswick, Ontario for resale to retail

customers.

The yachts supplied by Marquis were held in Crate's inventory and offered for

sale by Crate in the ordinary course of its marine sales business.

Crate's purchase of yachts from Marquis was governed by, among other things,

an lnventory Finance and SecurityAgreement entered into by Crate on May 15,

2012 (the "Marquis Security Agreement") pursuant to which Crate granted to

Marquis a security interest in yachts supplied by Marquis, including the "Marquis

Yacht" referred to below.

Marquis registered a financing statement with respect to the Marquis Security

Agreement under the Ontario Personat Property Security Acf ("PPSA") on April

12,2012.

Crawmet was Crate's primary operating lender. Crawmet claims that its loans to

Crate were secured by, among other things, a general security agreement dated

4

5

6

THE GROUNDS FOR THE MOTION ARE:

1

2

3

4
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6

7

December 22, 2011 (the "crawmet security") which purported to create a

security interest in all of Crates assets in favour of Crawmet. Crawmet filed a

financing statement pursuant to the PPSA with respect to the Crawmet Security

on December 22,2011.

By its terms, the Crawmet Security did not attach to new boats consigned to

Crate for resale and permitted Crate to create security interests in favour of

suppliers of boats for resale to secure the unpaid purchase price thereof'

By a written notice dated April 23, 2012 Marquis, through its Ontario lawyers

pallet Valo LLP, sent notifications (the "PMSI Notice") to all of Crate's general

secured creditors with PPSA registrations, including Crawmet, pursuant to

section 33(1Xb) of the PPSA, advising of its expectation to acquire a purchase

money security interest in the inventory of Crate.

On or about November 22,2013 Crate agreed to purchase, and Marquis agreed

to supply, the Marquis Yacht (defined above) for the purchase price of

approximately US$1,01 4 million.

The Marquis Yacht was delivered to Crate in 2 parts. The Bridge Assembly was

shipped by Marquis to Crate's marina premises in Keswick, Ontario on

December 19, 2013. Crate itself picked up the hull from Marquis' plant on

December 31,2013.

By an assignment and acceptance agreement dated December 13, 2013 (the

,,Assignment Agreement") Marquis assigned its interest in the Marquis Security

Agreement to NorthPoint.

ln consideration for the Assignment Agreement Northpoint financed the sale of

the Marquis Yacht to Crate by advancing to Marquis the principal amount of

USgg62,2B7.1B, representing 85% of the invoiced price of the Marquis Yacht of

us$1,014,455.50. Marquis and its parent company guaranteed repayment of the

Northpoint loan, and Marquis retained the balance of the debt owing by Crate

8

I

10
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12

13

14

15

16

-4-

with respect to the Marquis Yacht. Marquis also retained the title documents with

respect to the Marquis Yacht.

The full purchase price of US$1 ,014,455.50, plus interest, remains outstanding

from Crate with respect to the Marquis Yacht. lnterest owing and accruing due

as of December 1 , 2014 amounts to US$9,785.14.

As of early November, 2014 Crate had still not found an acceptable retail

purchaser for the Marquis Yacht. Around that time Marquis was informed by one

of its dealers in Florida that it had a customer interested in purchasing a Marquis

500 yacht for the purchase price of US$850,000. As Marquis did not have one in

stock it approached Crate with a view to returning the Marquis Yacht to Marquis

so that it could use it to fill the Florida dealer's order. Crate was to be credited

with the net proceeds of the Florida sale if and when completed. Crate agreed

and released the Marquis Yacht to Marquis on or about November 13,2014 at

which time it was transported on Marquis' instructions by a trucking company

("Balsdon") to its storage yard in Pickering for on-shipping to the United States'

On November 14,2014 Crate, together with 4 related companies, filed notices of

intention ("NOl") to make proposals to their creditors pursuant to the Bankruptcy

and lnsolvency Act ("BlA').

On November 21,2014 Crawmet brought a motion to this court seeking an order

terminating the NOI proceedings of Crate and its affiliated companies, appointing

Farber as receiver over all of Crate's assets, properties and undertakings, and

permitting Crawmet to enforce the security it purports to hold on all of Crate's

assets (the "Receivership Motion"),

By order of the Honourable Mr. Justice Penny herein dated November 21, 2014

Crawmet's Receivership Motion was adjourned and Farber was appointed

interim receiver over the Property of Crate.



5 F
D

17

18

'19

20

21

lmmediately after its appointment as interim receiver Farber contacted Balsdon

and demanded that the Marquis Yacht not be moved from its yard without the

prior consent of the interim receiver.

By an order dated December 8, 2014, the Honourable Mr. Justice Newbould

granted Crawmet's Receivership Motion, terminating the period for filing a

proposal, and appointing Farber as trustee in bankruptcy and receiver of all of

the assets of Crate and its affiliated companies that had issued NOls.

lmmediately following the appointment of the interim receiver Marquis informed

Farber that it claimed a first priority purchase money security interest in the

Marquis Yacht and proposed two separate potential sale transactions intended to

maximize the realizable value of the Marquis Yacht, with the net proceeds of any

such sale being paid to Farber to be held in trust pending determination of a

priority dispute between Marquis and Crawmet over the Marquis Yacht and its

proceeds. The parties could not agree on the terms of either of the potential

sales and the Marquis Yacht remains at the Balsdon Yard.

Marquis claims that as a result of the sending of the PMSI Notice referred to in

paragraph 7 above, before Crate took delivery of the Marquis Yacht, Marquis has

a valid PMSI in the Marquis Yacht with priority over any interest therein of

Crawmet, ln addition, and in any event, Marquis claims that any purported

security interest of Crawmet based on the Crawmet Security does not attach to

the Marquis Yacht.

There is no equity in the Marquis Yacht for the bankruptcy or receivership estate.

The Marquis Yacht is a d'epreciating asset. As a major yacht manufacturer, with

a large dealership network in North America, Marquis is in the best position to

maximize the realizable value of the Marquis Yacht.

22. Section 97 of the Ontario Courts of Justice Act,

23. Sections 1,9,25,33 and 67 of the Ontario Personal Properfy Security Act
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24 Rules .1.04 and 1.05 0f the ontario Rules of civil Procedure.

such further and other grounds as counsel may advise and this Honourable

Court may permit.

THE FOLLOWTNG DOCUMENTARY EVIDENCE will be used at the hearing of

25.

the motion:

1

2

the affidavit of Keith Carpenter sworn 18 December 2014 and the exhibits

attached thereto; and

such further and other material as counsel may advise and this Honourable Court

may permit.

December 19,2014 BORDEN LADNER GERVAIS LLP
Barristers and Solicitors
Scotia Plaza
40 King Street West
Toronto, Ontario
M5H 3Y4

John D. Marshall
Tel: (416) 367-6024
Fax: (416) 361-2763
LSUC No. 25889U

Roger Jaipargas
Tel: (416) 367-6266
Fax: (416) 361-7067
LSUC No.43275C

Lawyers for Marquis Yachts LLC and

Northpoint Commercial Finance LLC
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Commercial List File No, 14-CV-10798-00C1

ONTARIO

SUPERIOR COURT OF JUSTICE

(coMMERCIAL LIST)

IN THE MATTER OF THE RECEIVERSHIP OF

CRATE uÁntrue SALES LIMITED, F,S. CRATE & SONS LIMITED'

lggozszoNTARto ft¡¡lreo, 1328559 oNTARto LlMlrED, 1282648 oNTARlo LTD.'

1382415 ONTARIO LTD., and 1382416 ONTARIO LTD'

KEITH CARPENTER
December,20'l4l

l, Keith Carpenter, of the City of Hopkins in the State of Minnesota, in the United States

of America, Executive, MAKE OATH AND SAY AS FOLLOWS:

1. I am the vice president and general counsel of Marquis Yachts LLC ("Marquis")

and as such have knowledge of the matters deposed to below' where I do not have

direct knowledge I have refied on information obtained from other persons whom I

belleve and who are identified below.

OVERVIEW

2. This affidavit is made in support of a motion by Marquis and Northpoint_-

commercial Finance LLC ("Northpoint") for a declaration that they hold a purchase

money security interest ("PMS|") ìn a Marquis 500 motor yacht, serial no'

MQYE5O48L314 (the "Marquis Yacht') supplied by Marquis to the bankrupt, crate

Marine Sales Limited ("Crate") that takes priority over Crate's trustee in bankruptcy and

1



I

any credìtors of crate, including crawrnet corp' ("crawmet"), who claim a security

interest in the Marquis Yacht. Marquis supplied the Marquis Yacht to Grate on credit'

reserved title and took a security interest in the Marquis Yacht that was registered

pursuant to the provisions of the Ontario Personal Property Security Acf ("PPSA")'

Marquis sent PMSI notices pursuant to section 33 of the PPSA to crawmet' and all

other secured creditors with prior filings under the PPS.A, before crate took possession

of the Marquis yacht, Marquis then assigned its security interest to Northpoint in return

for partial financing of the purchase price of the Marquis Yacht' Marquis and Northpoint

therefore claim a first priority PMSI in the Marquis Yacht and its proceeds'

BACKGROUND

3. Marquis is a company incorporated pursuant to the laws of the state of

Minnesota, u.s,A, and maintains a production facility in Pulaski' wisoonsin where it

manufactures luxury and sport motor yachts for sale worldwide' Marquis distributes its

yacht prodUCts, under the brand names "Marguis" and "Carvef"' thrOUgh yacht dealers

located throughout the united states, canada and elsewhere' For several years

Marquis has supplied yachts to Crate for resale on a dealership basis at Crate's marina

operation in Keswick, ontario. crate and Marquis entered lnto a written dealership

agreement dated as of April 24,2010 (but signed on March 6,2013) (the "Dealorship

Agreement") which was in effect during the period when the events descriþed below

occurred.AcopyoftheDealershipAgreementisattachedheretoasExhibit..A'''

4. Since the spring ol2012 Marquis supplied yachts to Crate for resale pursuant to

the Dealership Agreement financed through the inventory finance program referred to

2
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below. The yachts supplied by Marquis were heìd in crate's inventory and offered for

sale by crate in the ordinary course of its marine sales business' The yachts supplied

under the program are large and expensive (some worth in excess of us$1 million)' As

a result, it is very difficult, if not impossible, for most yacht dealers to carry a significant

inventory of such yachts without financing'

5. Crate's purchase of yachts from Marquis was governed by, among other things'

an lnventory Finance and Security Agreement entered into by Crate on May 15' 2012

(the "Marquis Security Agreemenf'), A copy of the Marquis Security Agreement is

attached hereto as Exhibit ,,8,'. The Marquis security Agreement contains the

following material provisions, among others'

(a) crate was permitted to purchase new yacht inventory (referred to as

,,purchased lnventory") from Marquis or its affiliates on credit extended by

Marquis for resale by Crate (Article 1),

(b) Upon the purchase of such inventory Marquis would invoice Grate for the

purchase price and the invoice would evidence and constitute a loan deemed to

have been advanced upon delivery of the product (At'ticle 1)'

(c) crate was obligated to repay the loans as and when they became due and

payable according to the Marquis plan or plans of financing ("Finance Program"

defined below) In effect from time to time, the terms of which were incorporated

by reference into the Marquis security Agreement (Article 2). The details of the

applicable Financing Program are referred to in paragraph 6 below'

3
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(d) As security for the supply of products and the loans crate granted to

Marquis a securÍty interest in all of the Purchased lnventory as well as the

proceeds thereof and any accounts related thereto (referred to as the

"Collateral") (Article 4).

(e)Crateacknowledgedand,agreedthatanypaymentsreceivedonthe

resale of the collateral were to be held in trust for Marquis (Article 9)'

(0Marquisretainedalllegalandbenefícialownershipandtitletoall

Purchased lnventory until the full purchase price and all interest and other

charges were paid in full (Article 15)'

6, On May 17, 2012 Crate executed Marquis' lnventory Finance Program (the

,,Finance Program") a copy of which is attached hereto as Exhibit "C"' The Finance

Program provided in part as follows:

(a)Marquiswouldadvancebywayofdeemedloansl00%oftheinvoice

value of Purchased lnventory, excluding taxes and other charges;

(b) crate would pay monthly interest only on the deemed loans' at 6% per

annum.commencinglsldaysafterdeliveryofeachyacht(i,e'a6month

interest holidaY);

(c) the full purchase price/loan with respect to each new yacht would be

repaidupontheearlierofthesaleoftheyachtor24months;and

(d) Marquis would hold all title documents to the yachts' including the

manufacturer's statenrent of origin (MSO), pending resale'

4
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7. Marquis registered a financing statement with respect to the Marquis security

Agreement under the PPSA on April 12,2012, Attached hereto as Exhibits "0" and

,,E,, respectively are copies of the verification statement and PPSA enquiry response

certificate, with a file currency date of November 12,2014, evidencing the filing of

Marquis'financing statement under registration number 2012041214501530 2649 and

file number 677540457.

L At the time of the execution of the Marquis security Agreement in May' 2012

Marquis was aware that there were other secured creditors registered under the PPSA

claiming a security interest in Crate's assets. Accordingly, by a written notice dated

April 23, 2012 Marquis, through its ontario lawyers Pallet Valo LLP, sent notifications

(the ,,pMSr Notice,,) to ail of crate's generar secured creditors with ppsA registrations

pursuant to section 33(1Xb) of the PPSA advising of its expectation to acquire a

purchase money security interest in the inventory of Crate' A copy of the notification'

together with the registered mail receipt, is attached hereto as Exhibit "F"' I am

informed by Peggy Gray, a legal administrator with Pallet Valo LLP, that a copy of the

PMSI notice was sent by registered mail on April 23,2012 to Crawmet at the address

set forth on the registered mail receipt'

9. Crawmet was Crate's main operating lender' ln the Crate receivership

proceedings referred to below crawmet claimed to have a first priority security interest

in all of crate,s assets, including the Marquis Yacht, pursuant to a general security

agreement (the "Crawmet GSA")' A copy of the Crawmet GSA is attached hereto as

Exhibit erçrr, Th€ Crawmet GSA contains the following materialterms:

5
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(a) Article 4 ("Attachment") provides in part; u"' The security interests'

mortgagesandchargesgrantedhereinshallnotattachtoanyneworused

boats or other property consigned for sale by third parties to the Debtor"'

(b) Article 5(b) ("Debtor's warranties") provides: "No Encumbrances: the

collateral is and shall at all times be kept free and clear of any and all'

moilgages,hypothecs,pledges,claims'adverseclaims'demands'liens'

charges, security interests, encumbrances, agreernents, rights and

equities of any kind whatsoever other than those given by the Debtor to or

in favour of vendors of new boats, business equipment assets or motor

vehicles as security for tho balance of purchase price payab.le for said new

boats,businessequipmentassetsormotorvehicles"'

SALE OF MARQUIS YACHT TO CRATE

10, On or about November 22,2013 Crate agreed to purchase and Marquis agreed

to supply the Marquis Yacht pursuant to the Marquis Finance Program for the purchase

price of approximately us$1,014 million. Marquis issued a pro forma invoice to crate

dated December 12, 2013, a copy of which is attached hereto as Exhibit '.H'', A

promotional photograph of a typical Marquis 500 is attached hereto as Exhibit "l"'

11. I am informed by Kelly Drake, Marquis' controller, that the Marquis Yacht was

delivered to crate in 2 parts. The Brìdge Assembly was shipped by Marquis to crate's

marina premises in Keswick, ontario on December 19, 2O1g' Crate itself picked up the

hull from Marquis' plant on December 31, 201g. Attached hereto as Exhibit "J" ate

6
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copies of the shipping documenis from Marquis' records confirming the delivery and

pick'up.

12, As provided for in the Finance Program, Marquis retained the title documents to

the Marquis Yacht, The títle documents consist of 2 documents: the Manufactuer's

Statementoforigin(MSo)andtheBuilder'sCertificationandFirstTransferofTitle

(together the "Title Documents")' ln the ordinary course a manufacturer such as

Marquis holds the Title Documents until its dealer completes a sale of the yacht to a

retail customer. At that time the manufacturer delivers the Title Documents to the

dealer in exchange for the net proceeds of the retail sale. The manufacturer may also

deliver the documents to the dealer if the latter pays in full for the yacht bqfore a retail

sale is effected. ln this case Marquis endorsed the Title Documents to crate but did not

deliver them because the Marquis Yacht has still not been sold. copies of the original

Tiile Documents which are still held by Marquis are attached hereto as Exhibit "K"'

13. Around the time of the sale of the Marquis Yacht to crate Marquis decided to

reorganize the financing of its sale of yachts to dealers through financing services

provided by a third party. Accordingly, in Decernber, 2013 Marquis entered into an

arrangement with Northpoint, a bank involved in, among other things' financing the sale

by manufacturers of yachts to dealers. By an assignment and acceptance agreement

dated Decemþer 13, 2013 (the "Assignment Agreement") Marquis assigned its

interest in the Marquis security Agreement with crate to Northpoint' A copy of the

AssignmentAgreementisattachedheretoasExhibit,.L',.

7
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14'lnconsiderationfortheAssignmentAgreementNorthpointfinancedthesaleof

the Marquis Yacht to crate by advancing to Marquis the principal amount of

us$862,287,18, representing 85% of the invoiced price of the Marquis Yacht of

US$1,014,455.50' (See Exhibit "4" to the Assignment Agreement')

15, Marquis retained the Title Documents to the Marquís Yacht and Marquis'

together with its parent company J&D Acquistions LLC ("J&D"), guaranteed repayment

of Northpoint's advances under the AssÍgnment Agreement' Copies of the Marquis and

J&D guarantees are attached hereto as Exhibits "M" and "N" respectively,

16. Under the terms of the Finance Program crate was not obligated to pay any

interest for 6 rnonths following delivery of the Marquis Yacht, Marquis, however, was

obligated to pay interest charges to Northpoint for that 6-month períod and did so' At the

end of the 6-month period in June, 2014 Northpoint began invoicing crate directly for

interest on the outstanding purchase price' Crate paid those interest charges for the

months of June to september, 2014 inclusive but has not made any payments since

then, crate has not made any payments on the principal þalance outstanding'

Attached as Exhibit "o" hereto is a statement from Marquis' records showing all

payments made by it to Northpoint with respect to the Marquis Yacht' A history

obtained from Northpoint, showing all payments made by crate directly to Northpoint' is

attache<l hereto as Exhibit .3P". ln sumrnary, the full purchase price of

US$1,014,455,50 remains outstanding. lnterest owing and accruing due as of

December 1,2014 amounts to US$9,785'14'

8
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CURRENT STATUS OF YACHT

17. As of early November, 2O14 Qrale had still not found an acceptable retail

purchaser for the Marquis Yacht, Around that time Marquis was informed by one of its

dealers in Florida that it had a customer interosted in purchasing a Marquis 500 yacht'

As Marquis did not have one in stock it approached Crate with a view to returning the

Marquis yacht to Marquis so that it could use it to fill the Florida dealer's order' Crate

would be credited with the net proceeds of the Florida sale if and when completed'

Crate agreed. 1

1g, The Florida dealer received a written offer to purchase the Marquis Yacht for the

total price of US$850,000 dated November 11,2014' A copy of the offer is attached

hereto as Exhibit "Q".

1g. On or about November 1g,2014 Marquis arranged for the yachttransport

company M. Balsdon Trucking Ltd, ("Balsdon") to pick up the Yacht from crate's

marina premises and transport it to the United States in order to complete the Florida

sale transaction. Attached hereto as Exhibit 'rR" are copies of the Balsdon shipping

doeuments

I Crawmet's Receivership Motlon was based on an affldavit of Benn-Jay Splegel, a General Manager of Crawmet,

sworn November 20, 2014, ln paragraph 55 of that affldavit Mr Splegel states that he was lnformed the previous

day, by an unnamed sales manager of Marquls, that Marquis had Pald Crate $2oo,oo0 upon the release of the

Marquis Yacht. I have made inquirles of Marquls' offlcers who maY have had dlscusslons with Mr, Splegel, and the

only one who spoke to Mr, SPiegel, namelY Marq uls' Presldent Michael Parmentier, has confirmed that he never

made any such statement to Mr. Splegel' ln any event' no payment whatsoever was made by Marquls to Crate' ln

addition, ln his affidavit Mr' Splegel says that Northpolnt

Northpolnl is an arm's length lender to Marquis'

was "relate d to Marquis," That statement ls lncorrect'

o
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20,TheMarquisYachtwaspickedupbyBalsdonandtransportedtoitsyardin

Pickering, Ontario to be prepared for transport to the United States' For reasons set

forth below the Yacht remains at the Balsdon yard in Pickering'

21. On Novem ber 14,2014 Crale, together with 4 related companies' filed notices of

intention (',Nol') to make proposals to their creditors pursuant to the Bankruptcy and

! n solvency Act (" Bl A")'

22. On Novem ber 21,2014 Crawmet, crate'S primary secured operating lender,

brought a motion to this court seeking an order terminating the NOI proceedings of

crate and its affiliated companies, appointing A' Farber & Partners lnc' (''Farber") as

receiver over all of Crate's assets, properties and undertakings, and permitting

Crawmet to enforce the security it purports to hold on all of Crate's assets (the

"Receivership Motion"), As noted in paragraph I above, in its motion Crate claimed to

have a first priority security interest in the Marquis Yacht'

23. By an order dated November 21,2014, the Honourable Mr' Justice Penny

adjourned Crawmet's Receivership Motion to December 1,2014 and appointed Farber

as interim receiver until that time, A copy of Justice Penny's November 21' 2014 order

is attached hereto as Exhibit "S".

24. lmmediately after its appointment as interim receiver Farþer contacted Balsdon

and demanded that the Marquis Yacht not be moved from its yard without the prior

consent of the interím receiver. Attached hereto as Exhibit '¡T" is a copy of Farber's

letter of November 29,2}14to Balsdon in that regard. The Marquis Yacht therefore

remained in Balsdon's yard at Marquis' expense'

10
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25, Following Farber's appointment Marquis proposed that crawmet and the interim

receiver agree to permit the completion of Marquis' Florida sale on Marquis' agreement

to pay the proceeds of sale, net of the dealer's commission and disbursements' to the

interim receiver to be held in trust pending determination of the priority dispute between

Marquis and crawmet. Marquis also offered to guarantee payment to the intsrim

receiver of the amount of the net purchase price (viz, US$800,000) in the event the

Florida sale did not close within 60 days' This proposal was made because the gross

purchase price of us$850,000 was substantially higher than any offer crate had

received for the Marquis Yacht over a period of approximately 1 year and much higher

than iould be'expected on a forced sale by Crate, the interim receiver or any

subsequently appointed trustee or receiver'

26, Crawmet and the interim receiver would not agree to Marquis' proposal and

refused to permit Marquis to complete the Florida sale unless Marquis paid the full

amount of the purchase price of the Florida sale up-front to the interim receiver, or

provided other security for the full purchase price. As these conditions were completely

one-sided Marquis refused to accept them, Attached hereto as Exhibit "u" are copies

of the email exchanges (in chronological order) between Marquis' counsel and counsel

for crawmet and Farber with respect to Marquis' proposal. The Marquis Yacht therefore

remained with Balsdon

27. As a result of the positions taken by Farber and crawmet Marquis lost the

opportunity to sell the Marquis Yacht to the interested party in Florida at a very

favourable price.

11.
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RECEIVERSHIP AND BANKRUPTCY PROCËEDINGS

28. On December 1, 2014 Mr. Justice Penny further adjourned crawmet's

Receivership Motion to Decemb er 9,2014 on certain terms, ìncluding the continuation

of the interim receiver's powers, A copy of Justice Penny's endorsement' together with

the interim receiver's unofficialtranscription, is attached hereto as Exhibit "v"'

Zg. On December 4,2014 Crawmet, on notice to all parties, attended before the

Honourable Mr. Justice Newbould to request that the hearing of its Receivership Motion

be accelerated and heard that day due to concerns it had with matters raÎsed in the

Supplementary Report to the Second Report of the interim receiver (unrelated to the

Marquis yacht). The Honourable Mr. Justice Newbould ordered that the Receivership

Motion be further adjourned to Decemþer 8,2014.

30, On December 5, 2014 Crate's counsel informed the seryice list that Crate had

determined that it could not make a viable proposalto its creditors and that accordingly

it would not þe contesting Crawmet's Receivership Motion, although certain of its

related companies intended to continue with their NOI proceedings.

31, By an order dated Decemþer 8,2014, the Honourable Mr. Justice Newbould

granted Crawmet's Receivership Motion, terminating the period for filing a proposal, and

appointing Farber as trustee in bankruptcy and receiver of all of the assets of Çrate and

its affiliated companies that had issued NOls. A copy of Justice Newbould's order of

December 8,2014 is attached hereto as Exhibit "W".
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TORONTO INTERNATIONAL BOAT SHOW PROPOSAL

32, By an email dated December |Q,2014 Marquis' counsel ( Mr' J'D' Marshall of

Borden Ladner Gervais LLP) raised another opportunity to sell the Marquis Yacht with

counselfor the Receiver and Grawmet, Beginning on January 9, 2015 the annual

Toronto lnternational Boat show will be held. Yacht sales are frequently made at that

show. Marquis had arranged exhibiting space at the show, as it has in the past' and

offered to transport the Marquis yacht to the show premises at Exhibition Place, at its

expenser and exhibit it for sale. The net proceeds of sale would be pald to the Reoeiver

to be hetd in trust pending the determination of who was entitled to those prooeeds'

The email informed the Receiver that arrangements for the transportation of the Yacht

to the Show would have to be confirmed by December 12,2014' A copy of that email,

together with copies of the email exchanges that followed it, and that are referred to

þelow, are attached hereto as Exhibit "X" (in reverse chronological order).

33. The Receiver's counsel (Mr. Rotsztain of Goldman sloan Nash & Haber LLP)

responded by an emaildaled December 11,2014, He stated thatthe Receiverviewed

favourably the Marquis proposal but insisted that a number of conditions set forth in the

email be agreed upon first. Màny of the Receiver's conditione were' in Marquis'view,

unreasonable or impracticable, Among other things:

the Receiver insisted that the Marquis Yacht was not to be sold at the

Show without the written consent of the Receiver and Crawmet or an

order of the court. Such a term was impracticable and would only serve to

discourage Potential Purchasers;

(i)

t3
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(ii) the Receiver insisted that Marquis bear the costs of transpotting lhe

Marquis Yacht and completing any sale and not include such costs in

calculating the net proceeds to be paid to the Receiver; and

(iii) the Receiver required Marquis to consent to an order approving the

activities and conduct of Farber as both lnterim Receiver and Receiver"

Marquis is not PrePared to do so'

94. Marquis' counsel responded to the Receiver's conditions by an email dated

December 12,2014, advising that the Receiver's conditions were not acceptable and

offering alternative conditions upon which Marquis was prepared to transport the

Marquis to the Show and attempt to sell it, Among other things, Marquis' counsel noted

that it was impracticable to require Marquis or its representative to negotiate a sale of

the Yacht at the Show subject to the approval of the Receiver or the court, and

suggested that if the Receiver was concerned that Marquis would not negotiate the best

price possible then the Receiver should suggest a minimum price below which Marquis

could not sell. Marquis' counsel also stressed that if the Yacht was to be sold at the

Show arrangements had to be made that day,

35. By an email later the same day (i.e, December 12) the Receiver's counsel

accepted some of Marquis' conditions, but proposed additional conditions. Those

conditions were highlighted in bold on a copy of Marquis' counsel's email. This counter-

proposal in the email from the Receiver's counsel was subject to both Marquis and

Crawmet confirming the acceptability of the conditions. Crawmet never confirmed the

acceptability of the conditions.

t4
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36, Among the new conditions put fonruard by the Receiver, two were not acceptable

to Marquis, First, in item 5 of his December 12 email, the Receiver's counsel required

that the net proceeds of sale be paid to the Receiver "prior to the Yacht being

transported from the show," This condition was impraóticable as no one would pay

upwards of us$800,000 in cash for a yacht before it was delivered' comm¡ssioned and

sea-tried, second, in item 7 of his email, the Receiver's counsel stated that the Yacht

shall not be sold at the show ',unless the net procgeds of sale are at least

usD$g00,000,' Given the fact that the net proceeds represent the gross sale price

less all costs related to the sale, inclUding commission, taxes, transportation costs'

storage and other fees, the minimum gross sale price would have been even higher

than the price of the aborted Florida sale referred to above. The Receiver's figure was

therefore simply unrealistic and not worth the cost of transporting the Marquis Yacht to

the Show

97 , By an email dated December 15,2Q14 Marquis' counSel informed the Receiver's

counsel of Marquis' objections to the 2 conditions referred to above, but also pointed out

that the issue was then academic because the December 12 deadline had passed and

it was too late to make the necessary transportation arrangements'

3g, As a result of the interim receiver's actions in preventing Marquis' Florida sale,

and of the Receiver's actions in preventing the sale of the Marquis Yacht at the Toronto

Boat Show, MarqUis has incurred, and continues to incur, transportation' stOfage and

related fees with respect to the Marquis Yacht, Attached hereto as Exhibit "Y" is a

statement of account from Balsdon showing such fees to be $6,160 as of December 2'

2014 (which Marquis has paid), As the account indicates, additional storage fees of

15
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$100 per day are being incurred from and after that date. ln addition, the Marquis Yacht

is a depreciating asset, lts value, and therefore the value of Marquis'security' has

further deteriorated as a result of the Florida sale not being completed and the Torontq

Boat Show opportunity being lost. The full extent of Marquis' loss will not be known until

the Marquis Yacht is actuallY sold,

SWORN before me at the CitY

of Hopkins, in the State of

Minnesota, United States of

Amercica, tnis iXuùay ot

December,2014

KEITH CARPENTER

A notary blic in and for the
State of Minnesota

)

)
)
)
)
)
)
)

)

9Er
ó

TOR01 :5790277: v1

1,6



A't

This is Exhibit 'A'r referred to

in the affidavit of Keith Carpente:r

sworR betgre me th'is -Éto"Y
of Decernber,2014.

A notary public in and for the
State of Minnesota

t
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MARQUIS YACHTST LLC

INTERNATIONAL DEALER AGREEM ENT

Form S

"Dsaler"),

WITNESSETH;

ln conslderatlon of the mutual covenants herelnafter set forth, Manufacturer and Dealer AGREE:

I tq Dealor the non-oxcluslve-and nonlratisfolable tlght lo

p ut"i;v;"h6Furvér Brand)' pltt:'nl-Tff:ïlI:9
,r P'oj,äIiiäiuìure (thg "Prod.ucts") and provldo pra,and

; ;g torrltory (the'Terrltory') doscrlbod as:

Dealer horeby accepts such appolntment.. Manufaolurer enters lnto this Agreement relytng upon the

;r;;;cã"fìÉe exi.ting manag'ement and ownershlp of Dealer'

descrlbed.

Dealer ls authorizert o the Terrltory ghown aþove' only from the locations

llsted ln Addendum 1 foi sale or otherwise doal ln Prqducts from other

ioìãtlonr wlthout the cturer'

ln the Terrltory,
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ënl, lhe Y had an

Ëhout th and

äs ancJ Promotion effofs
ased on ademarks and

renewal or oxtension of thls Agreement'

of Products bY uso of
and to dlsPlaY, advortlse,
on hand, etoll tlmss' an
sm and related Pärts and

factu I
stom al

res," that

fse
Agreement,

(i¡) ovide Manufacturer
Deale bY Manufaoturer or
dlsclo on bY Manufaolurer
Dealer's lnventory of Products, Daaler agrees to 0
enhances the reputation of both Manufacturer and

4. Orders; Dealer shall submit all orders to M

Manufacturer. All orders submitted are subJect to M
may reJect any order or portion thereof upon wrltten
Mañufácturerio Dealer and Dealer must sign and rt

¿
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mal€rial shortages or regulations or any oause beyond the control of M-anufacturer' it belng the lntentìon

that no riabirity sha, be ,,;üño oy månutuctur"äil#;;"äi'ñr lointing anv orders thereof by such

occurtences'

5. Prlces and Terms: (i) Dealer

,lis"ounts, in effect from timu tc¡ tinlo d

orlces at anv time by provldlng new pr

ii4anufacturèr shall have no obligalion

change,

dispute.

(llf) All laxes, duties or other charges of any klnd, character or d-escription which may be levled'

¡mposed or assumecr on åny of rhe próduot rdd ï ;;;;,v;-ù;.t "i;ùórmance 
of thls Agreement shall

be solelY a Doaler €xpense,

Marnufacturer,
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five (5) days of recelvlng suoh notice, Modificatlons of Products by Manufacturer or cancellation of orders

Ëv oJárãr',r-r,ãli not conJtiiütä " 
ùiàuôn of rhts Agreement or a cause for damases'

g.Clalms:(i)Dealeragre€stomako.allclalmsforshortages,-damagedand/orunacceptable
products in wrlttng wtthln thlrly (30) days 

"ttt, 
,^".äipi äîtf'fptàît 

'Failurdof 
Dealer to make said

nàifËìton thailc-onstitute a waiver of any such clalm'

stablislrod bY Manufacturer'

(ii) Dearer i[iii[î ii'i,iliii'."f1,li","
Dealer þy purcl 

[o make all r$enìont ullder thc'

ffiil3|.]?"i|: ;'"öiiuåir uv anurncrurÊr' Manttraottrrgr mav
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12, Serulce: Dealer agrees to establish and molntaln a ssrviotl <'lopartmorrt stafforl' trained and

equìpped ro prov¡de r'.#;lî;uån;-;r,äil-iËü'ä;;l;;';à;;;' i" lrìventorv sufrìciont parrs and

supplles to provlde prompt .eÑlce to purchasors ì pt",l'"i"' Dõaler Bgro.s to maintain complete

service records.

13, Tsrmlnatlon/Gancellatlon; (l) Thls Agreement may be termlnated at any time by tho mutual

wrltten consent of the Partles'

(ll)Eitherpartymay'uponthlrty(30){ays,vrittennotlcetotheotherstatlngthereasonstherefor,
terminate thts Asreemo.i;ñ'd;,í,årcriaf Uî"acüiËióor'"no pt*i'rtO the breach has not been

remedled durlng thls Perlod'

llll) Manufacturer may terminate thls Agreement at angime upon or followlng a change of status by

irråviding notlce thereof to Dealer'

(lv) Thls Agreernent may be terminated by either parlyfor any reason upon nlnety (90) days'wrltten

notice lo the other'
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(vili) lf Dealer defaults on lts fìoof plan financing, Manufacturet tlul 
9-" 

entitled to recover from the

Dealer and Dealer shall be requiro<J to pay to fUan-u¡eofurur' all costs' exPenses and fees' includlng' but

not limited to, pBymorlrs to floor plan financier f";'ilö;Ë'nt"t"lbv Manufacturer ln conneotlon wlth

or relatlng to the defaull.

14, Repurch sholl no lnventory'

tools, equlpment tsrnllna olesale
Manufaóturer rna ll of suc

mãrket value of 5 ìe firlce
obsolescence,

U.S.A,



ation.

Notwithstandlng the foregolng, Manufacturer feserves the rlght to bring suit agalnst Dealer for monles due

Manufactufer ln tne courtïòiïàai"rì" jurisdiction or where Dealer has assets,

corporation,

17, Governmental Regulatlon and Compllanc

specificatlons, labels or other requlremonts'

18, No Agency Croated: Nothing contained hereln shall be deemed lo authorize or ompower Dealer

to act as an aõent ór l"éãiiupt"tàÀtaií"e of Manufacturer for any purPoBs whatsoever'

1e. rrademarks Tl"J,;¡il'.
affillates in and to all lmfted to the
affillates maY at anYtl uso to be
Tenitory (horelnafter

7
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Dealer a scrlptive' or promotional materlals'

Dea'er s tç:;*;"*ll"iñiå,1ì; ¡H"1i'fli'
Dealer u
to Trade 

-: ' ¡use ofan rni mls

n" sl Ylegalor

tarl su lt belng

me ne

Dealeragreesthalitwillnotalter,deface,remove'coveÊuP-ormutilalejnanymannerwhatsoeverany
Trademarks, seriar or ;;å;ìñr'úr, brand or n"rirã-ùni"r'r-ruranufacrurer or any of ¡ts subsidtartes may

attach or effix to the Produots'

to be extended,

22.resentslhatltroductsforsalotoretallcustomers
andsdlastoaÞrodealerwithoutthewrlttenoonsentof
Manu arty executes he same terms and conditions as thls

Agreement.

23. Excluslon of Llabillty: Manufacturer shall have no llabllity to Dealer for lndirect' consequentlal

or lncidental loss or damage under this Agreemåä or-connected ln any way with the Products or any use

made of them by Dealer oi any third party, wnetheì such liability arises in contract or in tort'
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lnstrumenl slgned by both partles'

25. mltted or required

FAX mercial courler se

abov med to have been
trans daYs afler conlirm
reolplent's address. ReJectlon or other refugal lo ac

addiess of which no nollce was given, ehall not adv
parly may change, at any tlme and at its dlscretlon'
iucñ chahse snàll be effectlve only, if made by writ

thls clause, All notlces or other communlcatlons re

lN WITNESS WHEREOF, the partles have eXeCuted thls Agreement effoctive as of the date set forth ln

thê preamble ln the manner approprlate to each'

MARQUIS YACHTS, LLC

l'tt
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o
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ADDENDUE I: DEALER INFORMATION

The informaüon oontained below ls an lntegral part of the Agreement altached and ls requlred prlor to the

effectlveness of the relatlonshlp:

L Dealer's Complete Legal Name

2, Dealer's d/b/a Name

3. Dealer's Legal Address

Fax

E,mall

4, other Authorlzed Locatlons

E-ma I

Tel.

Fax

Ë-ma

Tel.

Fax

E-mall

10



Jb

5. Owners, Partners and Manaçment

(A) OwnershlP

(B) Officers

o/a

e¡o

Yo

%

(C) Management/Personnelwlth Rlghts to Slgn Ordss

fihls úlll obligate Your buslness')

6. Legal Statue of Dealer

Tltlo

Tlil€

Tllle

Title

Country

7. Annual Sales Goal
(U,S, Dollars)

8. Dedlcated FloorPlen Source

9. AgreementTerm
Dealer warrante and
notlfy Seller of anY
amendments therelo attached Agreemenl'

11


