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Commercial List File No. 14-CV-10798-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE RECEIVERSHIP OF
CRATE MARINE SALES LIMITED, F.S. CRATE & SONS LIMITED,
1330732 ONTARIO LIMITED, 1328559 ONTARIO LIMITED, 1282648 ONTARIO LTD.,
1382415 ONTARIO LTD., and 1382416 ONTARIO LTD.

NOTICE OF MOTION

MARQUIS YACHTS LLC (“Marquis”) and NORTHPOINT COMMERCIAL FINANCE
LLC (“Northpoint’) will make a motion before a Judge presiding over the Commercial
List on a date to be scheduled at 9:30 a.m. on a date to be fixed on further notice, at
330 University Avenue, Toronto, Ontario.

THE MOTION WILL BE HEARD ORALLY.
THE MOTION IS FOR AN ORDER:

1. declaring that Marquis and/or Northpoint hold a purchase money security interest
(“PMSI") in the motor yacht, serial number MQYE5048L314 (the “Marquis
Yacht), supplied by Marquis to the bankrupt/debtor, Crate Marine Sales Limited
(“Crate”);

2, declaring that the Marquis/Northpoint PMSI claim has priority over the interests, if
any, of Crate’s trustee in bankruptcy and any creditors of Crate claiming a

security interest in the Marquis Yacht, including Crawmet Corp. (“Crawmet”);

-
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81 declaring that any court-ordered charge over the Property of Crate securing the
costs and disbursements of A. Farber & Partners Inc. (“Farber”) in its capacity as
interim receiver and receiver of the Property of Crate, do not attach to the

Marquis Yacht;

4. directing that the the costs of this motion be paid by Farber to Marquis and
Northpoint;

5. directing Farber to deliver up the Marquis Yacht to Marquis; and

6. such further and other relief as counsel may advise and this Honourable Court

may permit.
THE GROUNDS FOR THE MOTION ARE:

1. Marquis manufactures luxury and sport motor yachts for sale worldwide. For
several years Marquis has supplied yachts to Crate on a dealership basis at
Crate’s marina and boat sales operation in Keswick, Ontario for resale to retail

customers.

2. The yachts supplied by Marquis were held in Crate’s inventory and offered for

sale by Crate in the ordinary course of its marine sales business.

3. Crate’s purchase of yachts from Marquis was governed by, among other things,
an Inventory Finance and Security Agreement entered into by Crate on May 15,
2012 (the “Marquis Security Agreement’) pursuant to which Crate granted to
Marquis a security interest in yachts supplied by Marquis, including the “Marquis

Yacht’ referred to below.

4. Marquis registered a financing statement with respect to the Marquis Security
Agreement under the Ontario Personal Property Security Act (“PPSA”) on April
12, 2012.

5, Crawmet was Crate’s primary operating lender. Crawmet claims that its loans to

Crate were secured by, among other things, a general security agreement dated

2



10.
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December 22, 2011 (the “Crawmet Security”) which purported to create a
security interest in all of Crates assets in favour of Crawmet. Crawmet filed a
financing statement pursuant to the PPSA with respect to the Crawmet Security
on December 22, 2011.

By its terms, the Crawmet Security did not attach to new boats consigned to
Crate for resale and permitted Crate to create security interests in favour of

suppliers of boats for resale to secure the unpaid purchase price thereof.

By a written notice dated April 23, 2012 Marquis, through its Ontario lawyers
Pallet Valo LLP, sent notifications (the “PMSI Notice”) to all of Crate’s general
secured creditors with PPSA registrations, including Crawmet, pursuant to
section 33(1)(b) of the PPSA, advising of its expectation to acquire a purchase

money security interest in the inventory of Crate.

On or about November 22, 2013 Crate agreed to purchase, and Marquis agreed
to supply, the Marquis Yacht (defined above) for the purchase price of
approximately US$1.014 million.

The Marquis Yacht was delivered to Crate in 2 parts. The Bridge Assembly was
shipped by Marquis to Crate’s marina premises in Keswick, Ontario on
December 19, 2013. Crate itself picked up the hull from Marquis’ plant on
December 31, 2013.

By an assignment and acceptance agreement dated December 13, 2013 (the
“Assignment Agreement’) Marquis assigned its interest in the Marquis Security

Agreement to Northpoint.

In consideration for the Assignment Agreement Northpoint financed the sale of
the Marquis Yacht to Crate by advancing to Marquis the principal amount of
US$862,287.18, representing 85% of the invoiced price of the Marquis Yacht of
US$1,014,455.50. Marquis and its parent company guaranteed repayment of the

Northpoint loan, and Marquis retained the balance of the debt owing by Crate
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13;

14.

15.

16.

4.

with respect to the Marquis Yacht. Marquis also retained the title documents with

respect to the Marquis Yacht.

The full purchase price of US$1,014,455.50, plus interest, remains outstanding
from Crate with respect to the Marquis Yacht. Interest owing and accruing due
as of December 1, 2014 amounts to US$9,785.14.

As of early November, 2014 Crate had still not found an acceptable retail
purchaser for the Marquis Yacht. Around that time Marquis was informed by one
of its dealers in Florida that it had a customer interested in purchasing a Marquis
500 yacht for the purchase price of US$850,000. As Marquis did not have one in
stock it approached Crate with a view to returning the Marquis Yacht to Marquis
so that it could use it to fill the Florida dealer's order. Crate was to be credited
with the net proceeds of the Florida sale if and when completed. Crate agreed
and released the Marquis Yacht to Marquis on or about November 13, 2014 at
which time it was transported on Marquis’ instructions by a trucking company

(“Balsdon”) to its storage yard in Pickering for on-shipping to the United States.

On November 14, 2014 Crate, together with 4 related companies, filed notices of
intention (“NOI”) to make proposals to their creditors pursuant to the Bankruptcy
and Insolvency Act (“BIA”).

On November 21, 2014 Crawmet brought a motion to this court seeking an order
terminating the NOI proceedings of Crate and its affiliated companies, appointing
Farber as receiver over all of Crate’s assets, properties and undertakings, and
permitting Crawmet to enforce the security it purports to hold on all of Crate’s

assets (the “Receivership Motion”).

By order of the Honourable Mr. Justice Penny herein dated November 21, 2014
Crawmet's Receivership Motion was adjourned and Farber was appointed

interim receiver over the Property of Crate.
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Immediately after its appointment as interim receiver Farber contacted Balsdon
and demanded that the Marquis Yacht not be moved from its yard without the

prior consent of the interim receiver.

By an order dated December 8, 2014, the Honourable Mr. Justice Newbould
granted Crawmet's Receivership Motion, terminating the period for filing a
proposal, and appointing Farber as trustee in bankruptcy and receiver of all of

the assets of Crate and its affiliated companies that had issued NOls.

Immediately following the appointment of the interim receiver Marquis informed
Farber that it claimed a first priority purchase money security interest in the
Marquis Yacht and proposed two separate potential sale transactions intended to
maximize the realizable value of the Marquis Yacht, with the net proceeds of any
such sale being paid to Farber to be held in trust pending determination of a
priority dispute between Marquis and Crawmet over the Marquis Yacht and its
proceeds. The parties could not agree on the terms of either of the potential

sales and the Marquis Yacht remains at the Balsdon Yard.

Marquis claims that as a result of the sending of the PMSI Notice referred to in
paragraph 7 above, before Crate took delivery of the Marquis Yacht, Marquis has
a valid PMSI in the Marquis Yacht with priority over any interest therein of
Crawmet. In addition, and in any event, Marquis claims that any purported
security interest of Crawmet based on the Crawmet Security does not attach to

the Marquis Yacht.

There is no equity in the Marquis Yacht for the bankruptcy or receivership estate.
The Marquis Yacht is a depreciating asset. As a major yacht manufacturer, with
a large dealership network in North America, Marquis is in the best position to

maximize the realizable value of the Marquis Yacht.
Section 97 of the Ontario Courts of Justice Act.

Sections 1, 9, 25, 33 and 67 of the Ontario Personal Property Security Act.

w
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24, Rules 1.04 and 1.05 of the Ontario Rules of Civil Procedure.

25, such further and other grounds as counsel may advise and this Honourable

Court may permit.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of

the motion:

1. the affidavit of Keith Carpenter sworn 18 December 2014 and the exhibits
attached thereto; and

2. such further and other material as counsel may advise and this Honourable Court
may permit.
December 19, 2014 BORDEN LADNER GERVAIS LLP
Barristers and Solicitors
Scotia Plaza

40 King Street West
Toronto, Ontario
M5H 3Y4

John D. Marshall
Tel: (416) 367-6024
Fax: (416) 361-2763
LSUC No. 25889U

Roger Jaipargas
Tel: (416) 367-6266
Fax: (416) 361-7067
LSUC No. 43275C

Lawyers for Marquis Yachts LLC and
Northpoint Commercial Finance LLC
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Commercial List File No. 14-CV-10798-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE RECEIVERSHIP OF
CRATE MARINE SALES LIMITED, F.S. CRATE & SONS LIMITED,
1330732 ONTARIO LIMITED, 1328559 ONTARIO LIMITED, 1282648 ONTARIO LTD.,
1382415 ONTARIO LTD., and 1382416 ONTARIO LTD.

AFFIDAVIT OF KEITH CARPENTER
(Sworn | © December, 2014)

|, Keith Carpenter, of the City of Hopkins in the State of Minnesota, in the United States

of America, Executive, MAKE OATH AND SAY AS FOLLOWS:

1. | am the vice president and general counsel of Marquis Yachts LLC (“Marquis”)
and as such have knowledge of the matters deposed to below. Where | do not have
direct knowledge | have relied on information obtained from other persons whom |

believe and who are identified below.

OVERVIEW

2. This affidavit is made in support of a motion by Marquis and Northpoint™
Commercial Finance LLC (“Northpoint”) for a declaration that they hold a purchase
money security interest (‘PMSI") in a Marquis 500 motor yacht, serial no.
MQYE5048L.314 (the “Marquis Yacht’) supplied by Marquis to the bankrupt, Crate

Marine Sales Limited (“Crate”) that takes priority over Crate’s trustee in bankruptcy and

1



any creditors of Crate, including Crawmet Corp. (“Crawmet”), who claim a security
interest In the Marquis Yacht. Marquis supplied the Marquis Yacht to Crate on credit,
reserved title and took a security interest in the Marquis Yacht that was registered
pursuant to the provisions of the Ontario Personal Property Security Act (“PPSA’).
Marquis sent PMSI notices pursuant to section 33 of the PPSA to Crawmet, and all
other secured creditors with prior filings under the PPSA, before Crate took possession
of the Marquis Yacht. Marquis then assigned its security interest to Northpoint in return
for partial financing of the purchase price of the Marquis Yacht. Marquis and Northpoint

therefore claim a first priority PMSI in the Marquis Yacht and its proceeds.

BACKGROUND

3. Marquis is a company incorporated pursuant to the laws of the State of
Minnesota, U.S.A, and maintains a production facility in Pulaski, Wisconsin where it
manufactures luxury and sport motor yachts for sale worldwide. Marquis distributes its
yacht products, under the brand names "Marquis” and “Carver”, through yacht dealers
located throughout the United States, Canada and elsewhere. For several years
Marquis has supplied yachts to Crate for resale on a dealership basis at Crate's marina
operation in Keswick, Ontario. Crate and Marquis entered Into a written dealership
agreement dated as of April 24, 2010 (but signed on March 6, 2013) (the “Dealership
Agreement”) which was in effect during the period when the events described below

occurred. A copy of the Dealership Agreement is attached hereto as Exhibit “A”.

4. Since the spring of 2012 Marquis supplied yachts to Crate for resale pursuant to

the Dealership Agreement financed through the inventory finance program referred to



below. The yachts supplied by Marquis were held in Crate's inventory and offered for
sale by Crate in the ordinary course of its marine sales business. The yachts supplied
under the program are large and expensive (some worth in excess of US$1 million). As
a result, it is very difficult, if not impossible, for most yacht dealers to carry a significant

inventory of such yachts without financing.

5L Crate’s purchase of yachts from Marquis was governed by, among other things,
an Inventory Finance and Security Agreement entered into by Crate on May 15, 2012
(the “Marquis Security Agreement’). A copy of the Marquis Security Agreement is
attached hereto as Exhibit “B”. The Marquis Security Agreement contains the

following material provisions, among others.

(@) Crate was permitted to purchase new yacht inventory (referred to as
“Purchased Inventory”) from Marquis or its affiliates on credit extended by

Marquis for resale by Crate (Article 1).

(b)  Upon the purchase of such inventory Marquis would invoice Crate for the
purchase price and the invoice would evidence and constitute a loan deemed to

have been advanced upon delivery of the product (Article 1).

(c)  Crate was obligated to repay the loans as and when they became due and
payable according to the Marquis plan or plans of financing (‘Finance Program”
defined below) in effect from time to time, the terms of which were incorporated
by reference into the Marquis Security Agreement (Article 2). The details of the

applicable Financing Program are referred to in paragraph 6 below.

10



6.

(d)  As security for the supply of products and the loans Crate granted to
Marquis a security interest in all of the Purchased Inventory as well as the
proceeds thereof and any accounts related thereto (referred to as the

“Collateral”) (Article 4).

(e) Crate acknowledged and ‘agreed that any payments received on the

resale of the Collateral were to be held in trust for Marquis (Article 9).

) Marquis retained all legal and beneficial ownership and title to all
Purchased Inventory until the full purchase price and all interest and other

charges were paid in full (Article 15).

On May 17, 2012 Crate executed Marquis’ Inventory Finance Program (the

“Finance Program”) a copy of which is attached hereto as Exhibit “C”. The Finance

Program provided in part as follows:

(a)  Marquis would advance by way of deemed loans 100% of the invoice

value of Purchased Inventory, excluding taxes and other charges;

(b) Crate would pay monthly interest only on the deemed loans, at 6% per
annum, commencing 181 days after delivery of each yacht (ie. a 6 month

interest holiday);

(c)  the full purchase price/loan with respect 0 each new yacht would be

repaid upon the earlier of the sale of the yacht or 24 months; and

(d)  Marquis would hold all title documents to the yachts, including the

manufacturer's statement of origin (MSQO), pending resale.

b



. Marquis registered a financing gtatement with respect to the Marquis Security
Agreement under the PPSA on April 12, 2012. Attached hereto as Exhibits “D” and
“E” respectively are copies of the verification statement and PPSA enquiry response
certificate, with a file currency date of November 12, 2014, evidencing the filing of
Marquis' financing statement under registration number 20120412 1450 1530 2649 and

file number 677540457.

8. At the time of the execution of the Marquis Security Agreement in May, 2012
Marquis was aware that there were other secured creditors registered under the PPSA
claiming a security interest in Crate's assets. Accordingly, by a written notice dated
April 23, 2012 Marquis, through its Ontario lawyers Pallet Valo LLP, sent notifications
(the “PMSI Notice”) to all of Crate’s general secured creditors with PPSA registrations
pursuant to section 33(1)(b) of the PPSA advising of its expectation to acquire a
purchase money security interest in the inventory of Crate. A copy of the notification,
together with the registered mail receipt, is attached hereto as Exhibit “F”. | am
informed by Peggy Gray, a legal administrator with Pallet Valo LLP, that a copy of the
PMSI notice was sent by registered mail on April 23, 2012 to Crawmet at the address

set forth on the registered mail receipt.

9, Crawmet was Crate’s main operating lender. In the Crate receivership
proceedings referred to below Crawmet claimed to have a first priority security interest
in all of Crate's assets, including the Marquis Yacht, pursuant to a general security
agreement (the “Crawmet GSA"). A copy of the Crawmet GSA is attached hereto as

Exhibit “G”. The Crawmet GSA contains the following material terms:

"D



(@) Aricle 4 (“Attachment”) provides in part. “... The security interests,
mortgages and charges granted herein shall not attach to any new or used

boats or other property consigned for sale by third parties to the Debtor.”

(b)  Article 5(b) ('Debtor's Warranties”) provides: "No Encumbrances: the
Collateral is and shall at all times be kept free and clear of any and all,
mortgages, hypothecs, pledges, claims, adverse claims, demands, liens,
charges, security interests, encumbrances, agreements, rights and
equities of any kind whatsoever other than those given by the Debtor to or
in favour of vendors of new boats, business equipment assets or motor
vehicles as security for the balance of purchase price payable for said new

boats, business equipment assets or motor vehicles.”
SALE OF MARQUIS YACHT TO CRATE

10. On or about November 22, 2013 Crate agreed to purchase and Marquis agreed
to supply the Marquis Yacht pursuant to the Marquis Finance Program for the purchase
price of approximately US$1.014 million. Marqguis issued a pro forma invoice to Crate
dated December 12, 2013, a copy of which is attached hereto as Exhibit “H”. A

promotional photograph of a typical Marquis 500 is attached hereto as Exhibit “1".

11. | am informed by Kelly Drake, Marquis’ controller, that the Marquis Yacht was
delivered to Crate in 2 parts. The Bridge Assembly was shipped by Marquis to Crate's
marina premises in Keswick, Ontario on December 19, 2013. Crate itself picked up the

hull from Marquis' plant on December 31, 2013. Attached hereto as Exhibit “J” are

13



copies of the shipping documents from Marquis' records confirming the delivery and

pick-up.

12,  As provided for in the Finance Program, Marquis retained the title documents to
the Marquis Yacht. The fitle documents consist of 2 documents: the Manufactuer's
Statement of Origin (MSO) and the Builder's Certification and First Transfer of Title
(together the “Title Documents”). In the ordinary course a manufacturer such as
Marquis holds the Title Documents until its dealer completes a sale of the yacht to a
retail customer. At that time the manufacturer delivers the Title Documents to the
dealer in exchange for the net proceeds of the retail sale. The manufacturer may also
deliver the documents to the dealer if the latter pays in full for the yacht before a retail
sale is effected. In this case Marquis endorsed the Title Documents to Crate but did not
deliver them because the Marquis Yacht has still not been sold. Copies of the original

Title Documents which are still held by Marquis are attached hereto as Exhibit “K".

13, Around the time of the sale of the Marquis Yacht to Crate Marquis decided to
reorganize the financing of its sale of yachts to dealers through financing services
provided by a third party. Accordingly, in December, 2013 Marquis entered into an
arrangement with Northpoint, a bank involved in, among other things, financing the sale
by manufacturers of yachts to dealers. By an assignment and acceptance agreement
dated December 13, 2013 (the “Assignment Agreement’) Marquis assigned its
interest in the Marquis Security Agreement with Crate to Northpoint. A copy of the

Assignment Agreement is attached hereto as Exhibit “L”.
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14.  In consideration for the Assignment Agreement Northpoint financed the sale of
the Marquis Yacht to Crate by advancing to Marquis the principal amount of
US$862,287.18, representing 85% of the invoiced price of the Marquis Yacht of

US$1,014,455.50. (See Exhibit "A" to the Assignment Agreement.)

15.  Marquis retained the Title Documents to the Marquis Yacht and Marquis,
together with its parent company J&D Acquistions LLC (*J&D"), guaranteed repayment
of Northpoint's advances under the Assignment Agreement. Copies of the Marquis and

J&D guarantees are attached hereto as Exhibits “M” and “N” respectively.

16. Under the terms of the Finance Program Crate was not obligated to pay any
interest for 8 months following delivery of the Marquis Yacht. Marquis, however, was
obligated to pay interest charges to Northpoint for that 6-month period and did so. At the
end of the 6-month period in June, 2014 Northpoint began invoicing Crate directly for
interest on the outstanding purchase price. Crate paid those interest charges for the
months of June to September, 2014 inclusive but has not made any payments since
then. Crate has not made any payments on the principal balance outstanding.
Attached as Exhibit “O” hereto is a statement from Marquis' records showing all
payments made by it to Northpoint with respect to the Marquis Yacht. A history
obtained from Northpoint, showing all payments made by Crate directly to Northpoint, is
attached hereto as Exhibit “P”. In summary, the full purchase price of
US$1,014,455.50 remains outstanding. Interest owing and accruing due as of

December 1, 2014 amounts to US$9,785.14.

15
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CURRENT STATUS OF YACHT

17.  As of early November, 2014 Crate had still not found an acceptable retail
purchaser for the Marquis Yacht. Around that time Marquis was informed by one of its
dealers in Florida that it had a customer interested in purchasing a Marquis 500 yacht.
As Marquis did not have one in stock it approached Crate with a view to returning the
Marquis Yacht to Marquis so that it could use it to fill the Florida dealer's order. Crate
would be credited with the net proceeds of the Florida sale if and when completed.

Crate agreed. '

18.  The Florida dealer received a writien offer to purchase the Marquis Yacht for the
total price of US$850,000 dated November 11, 2014, A copy of the offer is attached

hereto as Exhibit “Q”,

19.  On or about November 13, 2014 Marquis arranged for the yacht transport
company M. Balsdon Trucking Ltd. (‘Balsdon") to pick up the Yacht from Crate's
marina premises and transport it to the United States in order to complete the Florida
sale transaction. Attached hereto as Exhibit “R” are copies of the Balsdon shipping

documents.

! crawmet’s Receivership Motion was based on an affidavit of Benn-Jay Splegel, a General Manager of Crawmet,
sworn November 20, 2014, In paragraph 56 of that affidavit Mr. Splegel states that he was informed the previous
day, by an unnamed sales manager of Marquis, that Marquis had pald Crate $200,000 upon the release of the
Margquis Yacht. | have made inquirles of Marguls’ officers who may have had discussions with Mr, Spiegel, and the
only ane who spoke to Mr, Spiegel, namely Marquis’ President Michael parmentier, has confirmed that he never
made any such statement to Mr. Splegel. In any event, no payment whatsoever was made by Marquls to Crate. In
addition, In his affidavit Mr. Splegel says that Northpaint was “related to Marquis.” That statement s Incorrect.
Northpolnt is an arm’s length lender to Marquis.



20. The Marquis Yacht was picked up by Balsdon and transported to its yard in
Pickering, Ontario to be prepared for transport to the United States. For reasons set

forth below the Yacht remains at the Balsdon yard in Pickering.

21.  On November 14, 2014 Crate, together with 4 related companies, filed notices of
intention (“NOI") to make proposals to their creditors pursuant to the Bankruptcy and

Insolvency Act (“BIA").

22 On November 21, 2014 Crawmet, Crate’s primary secured operating lender,
brought a motion to this court seeking an order terminating the NOI proceedings of
Crate and its affiliated companies, appointing A. Farber & Partners Inc. ("Farber”) as
receiver over all of Crate's assets, properties and undertakings, and permitting
Crawmet to enforce the security it purports to hold on all of Crate's assets (the
“Receivership Motion”). As noted in paragraph 9 above, in its motion Crate claimed to

have a first priority security interest in the Marquis Yacht.

23. By an order dated November 21, 2014, the Honourable Mr. Justice Penny
adjourned Crawmet's Receivership Motion to December 1, 2014 and appointed Farber
as interim receiver until that time. A copy of Justice Penny’s November 21, 2014 order

is attached hereto as Exhibit “S”.

24. Immediately after its appointment as interim receiver Farber contacted Balsdon
and demanded that the Marquis Yacht not be moved from its yard without the prior
consent of the interim receiver. Attached hereto as Exhibit “T” is a copy of Farber's
letter of November 23, 2014 to Balsdon in that regard. The Marquis Yacht therefore
remained in Balsdon’s yard at Marquis’ expense.

10
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25.  Following Farber's appointment Marquis proposed that Crawmet and the interim
receiver agree to permit the completion of Marquis' Florida sale on Marquis' agreement
to pay the proceeds of sale, net of the dealer's commission and disbursements, to the
interim receiver to be held in trust pending determination of the priority dispute between
Marquis and Crawmet. Marquis also offered to guarantee payment to the interim
receiver of the amount of the net purchase price (viz. US$800,000) in the event the
Florida sale did not close within 60 days. This proposal was made because the gross
purchase price of US$850,000 was substantially higher than any offer Crate had
received for the Marquis Yacht over a period of approximately 1 year and much higher
than could be expected on a forced sale by Crate, the interim receiver or any

subsequently appointed trustee or receiver.

26. Crawmet and the interim receiver would not agree to Marquis' proposal and
refused to permit Marquis to complete the Florida sale unless Marquis paid the full
amount of the purchase price of the Florida sale up-front to the interim receiver, or
provided other security for the full purchase price. As these conditions were completely
one-sided Marquis refused to accept them. Attached hereto as Exhibit “U” are copies
of the email exchanges (in chronological order) between Marquis’' counsel and counsel
for Crawmet and Farber with respect to Marquis’ proposal. The Marquis Yacht therefore

remained with Balsdon.

27 As a result of the positions taken by Farber and Crawmet Marquis lost the
opportunity to sell the Marquis Yacht to the interested party in Florida at a very

favourable price.

11
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RECEIVERSHIP AND BANKRUPTCY PROCEEDINGS

28 On December 1, 2014 Mr. Justice Penny further adjourned Crawmet's
Receivership Motion to December 9, 2014 on certain terms, including the continuation
of the interim receiver's powers. A copy of Justice Penny's endorsement, together with

the interim receiver's unofficial transcription, is attached hereto as Exhibit “V”.

29.  On December 4, 2014 Crawmet, on notice to all parties, attended before the
Honourable Mr. Justice Newbould to request that the hearing of its Receivership Motion
be accelerated and heard that day due to concerns it had with matters raised in the
Supplementary Report to the Second Report of the interim receiver (unrelated to the
Marquis Yacht). The Honourable Mr. Justice Newbould ordered that the Receivership

Motion be further adjourned to December 8, 2014,

30. On December 5, 2014 Crate’s counsel informed the service list that Crate had
determined that it could not make a viable proposal to its creditors and that accordingly
it would not be contesting Crawmet's Receivership Motion, although certain of its

related companies intended to continue with their NOI proceedings.

31. By an order dated December 8, 2014, the Honourable Mr. Justice Newbould
granted Crawmet's Receivership Motion, terminating the period for filing a proposal, and
appointing Farber as trustee in bankruptcy and receiver of all of the assets of Crate and
its affiliated companies that had issued NOIs. A copy of Justice Newbould's order of

December 8, 2014 is attached hereto as Exhibit “W".
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TORONTO INTERNATIONAL BOAT SHOW PROPOSAL

32. By an email dated December 10, 2014 Margquis' counsel ( Mr. J.D. Marshall of
Borden Ladner Gervais LLP) raised another opportunity to sell the Marquis Yacht with
counsel for the Receiver and Crawmet. Beginning on January 9, 2015 the annual
Toronto International Boat Show will be held. Yacht sales are frequently made at that
show. Marquis had arranged exhibiting space at the Show, as it has in the past, and
offered to transport the Marquis Yacht to the Show premises at Exhibition Place, atits
expense, and exhibit it for sale. The net proceeds of sale would be paid to the Receiver
to be held in trust pending the determination of who was entitled to those proceeds.
The email informed the Receiver that arrangements for the transportation of the Yacht
to the Show would have to be confirmed by December 12, 2014, A copy of that email,
together with copies of the email exchanges that followed it, and that are referred to

below, are attached hereto as Exhibit “X" (in reverse chronological order).

33.  The Receiver's counsel (Mr. Rotsztain of Goldman Sloan Nash & Haber LLP)
responded by an email dated December 11, 2014, He stated that the Receiver viewed
favourably the Marquis proposal but insisted that a number of conditions set forth in the
email be agreed upon first. Many of the Receiver's conditions were, in Marquis’ view,

unreasonable or impracticable. Among other things:

(i) the Receiver insisted that the Marquis Yacht was not to be sold at the
Show without the written consent of the Receiver and Crawmet or an
order of the court. Such a term was impracticable and would only serve to

discourage potential purchasers;

13



(i)  the Receiver insisted that Marquis bear the costs of transporting the
Marquis Yacht and completing any sale and not include such costs in

calculating the net proceeds to be paid to the Receiver; and

(i)  the Receiver required Marquis to consent to an order approving the
activities and conduct of Farber as both Interim Receiver and Receiver,

Marquis is not prepared to do so.

34.  Marquis' counsel responded to the Receiver's conditions by an email dated
December 12, 2014, advising that the Receiver's conditions were not acceptable and
offering alternative conditions upon which Marquis was prepared fo transport the
Marquis to the Show and attempt to sell it. Among other things, Marquis’ counsel notgd
that it was impracticable to require Marquis or its representative to negotiate a sale of
the Yacht at the Show subject to the approval of the Receiver or the count, and
suggested that if the Receiver was concerned that Marquis would not negotiate the best
price possible then the Receiver should suggest a minimum price below which Marquis
could not sell. Marquis’ counsel also stressed that if the Yacht was to be sold at the

Show arrangements had to be made that day.

35. By an email later the same day (i.e. December 12) the Receiver's counsel
accepted some of Marquis’ conditions, but proposed additional conditions. Those
conditions were highlighted in bold on a copy of Marquis' counsel's email. This counter-
proposal in the email from the Receiver's counsel was subject to both Marquis and
Crawmet confirming the acceptability of the conditions. Crawmet never confirmed the

acceptability of the conditions.
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36. Among the new conditions put forward by the Receiver, two were not acceptable
to Marquis. First, in item 5 of his December 12 email, the Receiver's counsel required
that the net proceeds of sale be paid to the Receiver "prior to the Yacht being
transported from the Show.” This condition was impracticable as no one would pay
upwards of US$800,000 in cash for a yacht before it was delivered, commissioned and
sea-tried. Second, in item 7 of his email, the Receiver's counsel stated that the Yacht
shall not be sold at the Show "unless the net proceeds of sale are at least
USD$800,000.” Given the fact that the net proceeds represent the gross sale price
less all costs related to the sale, including commission, taxes, transportation costs,
storage and other fees, the minimum gross sale price would have been even higher
than the price of the aborted Florida sale referred to above. The Receiver's figure was
therefore simply unrealistic and not worth the cost of transporting the Marquis Yacht to

the Show.

37. By an email dated December 15, 2014 Marquis’ counsel informed the Receiver's
counsel of Marquis' objections to the 2 conditions referred to above, but also pointed out
that the issue was then academic because the December 12 deadline had passed and

it was too late to make the necessary transportation arrangements.

38 As a result of the interim receiver's actions in preventing Marquis’ Florida sale,
and of the Receiver's actions in preventing the sale of the Marquis Yacht at the Toronto
Boat Show, Marquis has incurred, and continues to incur, transportation, storage and
related fees with respect to the Marquis Yacht. Attached hereto as Exhibit “Y” is a
statement of account from Balsdon showing such fees to be $6,160 as of December 2,

2014 (which Marquis has paid). As the account indicates, additional storage fees of

15
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$100 per day are being incurred from and after that date. In addition, the Marquis Yacht
is a depreciating asset. lts value, and therefore the value of Marquis' security, has
further deteriorated as a result of the Florida sale not being completed and the Toronto
Boat Show opportunity being lost. The full extent of Marquis’ loss will not be known until

the Marquis Yacht is actually sold.

SWORN before me at the City
of Hopkins, in the State of
Minnesota, United States of

Amercica, this ‘\xﬂiay of

N N N el N Nt e N’ s

December, 2014

/
ML,/
KEITH CARPENTER

) M

A notar37 _;;Liblid in and for the
State of Minnesota

SHELLY L. MANN

Notary Public
State of MInnesota
/% My Commission Explres
January 31, 2016
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This is Exhibit ‘A’ referred to

in the affidavit of Keith Carpenter
sworn before me this _iié_‘i_\day

of December, 2014.
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A notary public in and for the
State of Minnesota

SHELLY L. MANN
Notery Public

=5 il I‘}

State of Minnesota
My Commission Expires
January 31, 20146
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MARQUIS YACHTS, LLC
INTERNATIONAL DEALER AGREEMENT
Form S

THIS AGREEMENT entered Inlo as of the _24 day of Aprll ) , 2010, by and
between MARQUIS YACHTS, LLC, 790 Markham Drive, P.O. Box 1010, Pulaskl, W\ 654162, U.S.A.
(hereinafter called “Manufacturer"), and dealer known as Cra les Marine Sales __, being (Individual,
partnership, corporation) al the Gountry of Canada ) (hereinalter referred to as
"Dealer”).

WITNESSETH:
In considaration of the mutual covenants hereinafter set forth, Manufacturer and Dealer AGREE:
1. Appointment: Manufacturer grants 1o Desler the non-exclusive and non-transferatle right to
promote, handle, distribute and sell Ma nufacturer's yachts (Carver Brand), paris. and accessorles as

described from time to time in Manufacturer's product literature (the "Products”) and provide pre- and
post-sale service on same, within the rnarketing territory (the “Territory”) described as:

Canadian Province of Ontarlo

Dealer hersby accepts such appointment. Manufacturer enters into this Agreement relying upon the
presence of the existing management and ownership of Dealer.

Deuler agrees to concentrale Dealer's sales efforts within the Territory to provide pre-sale, point of sale
and post-sale service to Dealer's customers. Dealer hereby agrees that, Dealer will not (1) direct any
adverllsing to customers localed outside the Territory (whether in the form of billboards, radio
advertisemnents, llyers, catalogs, electronic media or other m gdia that encourage consumers outside of
the Territory to purchase from Dealer), (i) use & toll-free number to solicit customers outside of the
Territory, (ill) provida quick quoles by way of EAX machine, and/or (iv) advertise or promote in any form
on on-line electronic computar media, Including, but nol limited to, the Internet, World Wide Web, or any
other on-line electronic media or elecironic mail (e-mail); provided, however, that Dealer may elect, upon
paying any required fee to Manufacturer and subject to such rules as Manufacturer may establish, to
have information specific to Dealer displayed as par of the Internet page maintained by Manufacturer.
Notwithstanding the foregolng, if Dealer regularly malntains an Internet Web Page and is In good standing
as a dealer with Manufacturer, Dealer may identify Dealer's dealership as being an authorized dealer of
Manufacturer and may display Manufacturer's logo but only along with Information regarding Products,
provided that no type of pricing information is displayed and that no method fo receive a quick quote is
described.

Dealer is authorized (o offer for sale Products only into the Terrltory shown above, only from the locations
listed In Addendum 1, and Dealer agrees not to offer for sale or otherwise deal In Products from other
jocatlons without the prior written consent of Manufacturer, .

Dealer agrees that this Agreement does not constitute the grant of a franchise or franchise rights, nor
does It confer an exclusive territory upon Dealer. Dealer acknowledges that it has not been required Lo,
nor has it paid, any franchise fee in connection with the execution of this Agreement. Manufacturer may,
In its sole and absolute discretion, advertise or merket, or allow any other dealer to adverlise of market
the Products or any other products in the Territory. Manufacturer may, in Its sole and absolute discretion,
appoint or grant another dealer the right to promote, market, distribute andfor soll preducls at any location
In the Territory.

26



|

%
~¥

Dealer acknowledges (hal, prior to the execulion of 1ha Agreemant, the Producls already had an
sstablished markat and goadwill that have been progured throughout the Unlled States and
intarnationally, Including the Tertlory, by the sales of Ihe Products and advertising and promation efforts
by Manufacturer, and thal the goodwill of the Products is also based on the Products' trademarks and

logos, which are owned solely by Manufacturer.

2. Duration: The term of this Agreement shall commence on the date first shown above and shall
expire as sel forth on Addendum 1 (“Initial Term") unless otherwise terminated by ejlhar parly pursuant 1o
the provisions herein. Following termination of the Initial Term, the Agreemont may be renewed on a
yearly basis (individually, "Renewal Term"), the first such Renewal Term to commence al the expiration of
the Initial Term and each successive Renewal Term lo commence at the expiralion of tha Immedlalely
preceding Renewal Term. In order o renew the Agreement, Dealer must notify Manufaclurer thereof in
writing not later than ninety (90) days prior to expiration of lhe Initial Term or then current Renewal Term
whereupon the parties shall commence, within & reasonable ime thereafter, good faith negoliations
regarding the extension of the Agreement and the establishment of revised sales goals; provided, that if
Dealer falls to give such notice or if the parties fall to reach an agreament by the expiration of tha Initial
Term or then current Renewal Term, there shall be no furlher obligation to negotiate, and this Agreement
shall terminate at the expiration of such nitial Term or then current Renewal Term (unless sooner
terminated In accordance with paragraph 13 herein). Notwithstanding any prior agreemenlts or course of
conduct between the partles, this Agreement shall not be automatically renewed, If Manufacturer shall
sell Products to Dealer after expiration or termination of this Agreement, such sale shall not be deemed a

renewal or extension of this Agreement.

3. Dealer Responsibllities: () Dealer agrees to identify ilselfl as a dealer of Products by use of
such identification and advertising malterial as may be made avallable lo Dealer and to display, adverlise,
sell and promote retall sales of Products. Dealer agrees |o purchase and carry on hand, st all times, an
Inventory of Manufaclurer's current models as per published annual sales program end raelated parts and
accessories o adequately represent Manufacturer's Product line. Dealer agrees that it will not sell
Products to any person, firm, corparation or other entity whom Dealer knows or has reason to know will
sell o offer for sale the Products outside the Territory. Dealer agrees to maintain a staff of personnel who
are properly irained to sell and service Products. Dealer agrees o render prompl and courleous service
with respect to Products including initlal outfitting, commissloning and delivery of Products sold by Dealer
as well as post-sale service of all Products brought to Dealer for service. Dealer agrees to perform and
complete the pre-delivery checklist as provided by Manufacturer and return lhe same to Manufacturer
within ten (10) days of each sale and delivery to retail customers. Dealer agrees that the "International
Dealer Manual' and "Dealer Service Policy and Procedures,” is incorporated herein by reference and that
any breach of the Dealer Service Policy and Procedures is @ material breach of this Dealership
Agreement,

(i) Dealer agrees to provide Manufacturer reasonable financlal information concerning the
Dealership when requested by Manufacturer or at mutually agreeable intervals, Dealer consents lo
disclosure of such information by Manufacturer to any financial institution or company which finances
Dealer’s inventory of Producls. Dealer agrees to conduct business In a manner that preserves and
enhances the reputation of both Manufacturer and Dealer for providing quality products and services.

4, Orders: Dealer shall submit all orders to Manufacturer In writing and in a manner prescribed by
Manufacturer. All orders submitted are subject to Manufacturer's written acceptance, and Manufacturer
may reject any order or portion thereof upon written notice. Such acceptance shall be returned by
Manufacturer to Dealer and Dealer must sign and return to Manufacturer the accompanying
acknowledgement prior to Manufacturer filling the order. All terms and conditions proposed by Dealer in
connection with a purchase order are expressly rejected unless specifically accepted by Manufacturer In
writing. Manufacturer's terms and conditions shall prevall and Manufaclurer's acceplance of an order
{rom Dealer excludes any terms and condltions proposed by Dealer except to the extent expressly
accepted In writing signed by Manufacturer. The filling of any order, in whole or in part, Is subject to
Manufacturer's inabillty to perform caused by labor disputes, fires, floods, accidents to machinery,



material shortages or regulations or any cause peyond the control of Manufacturer, it being the intention
that no liability shall be sustalned by Manufacturer by reason of its not filling any orders thereof by such

occurrences.

5. Prices and Terms: (i) Dealer may purchase Products al published Dealer prices, less applicable
discounts, in effect from time o time during the term hereof, Manufaclurer reserves the right lo revise
prices at any time by providing new prica schedules lo Doalar which shall supersede pravious schedules.
Manufacturer shall have no obligation 1o reimburse Dealar for any loss sustained by reason of any price

change.

(i) Dealer shall pay for each purchase in 1.8, Dollars ($) and in strict accordance with such lerms
and conditions as stated In Manufacturer's involce. All payments shall be deemed made only when
received by Manufacturer, Dealer shall pay lo Manufaclurer intorest on all amounts not paid when due,
computed al 1-1/2% per monlh or the maximum amount allowable under applicable law, whichever is
lass, as well as all of Manufaclurer's cosls and expenses of collection, Including reasonable allormeys'
fees and disbursemants and courl costs. Upon Dealer's fallure to pay when due any indebtedness 1o
Manufacturer or lo any company affiliated wilh Manufacturer, and without prejudice lo any other remadies
(hat Manufaclurer may have at law of in equity, Manufacturer, al its sole eleclion, may declare
immediately due and payable any and all amounts owing from Dealer to Manufacturer. Manulacturer
may refuse shipment for any credlt reason, including rafusal to pay for @ prior shipmenl. In case of
dispute, both parties agree to openly discuss and make reasonable efforts to amicably resolve stich

dispute.

(ry All taxes, duties or other charges of any kind, character or description which may be levied,
imposed or assumed on any of the Product sold or on any aspect of performance of this Agreement shall

be solely a Doaler expense.

6. Shipmeants: All shipments shall be FOB Manufacturer's factories and are subject to
Manufacturer's then currant terms and conditions of sale. Dealer shall pay all applicable shipping,
delivery and handling charges from Manufacturer’s factories. |f Dealer falls to accepl or refuses delivery
of any Products ordered, Dealer agrees lo reimburse Manufacturer for all cosls incurred In returning the
Products to Manufacturer. Manufacturer warrants not (o ship to Dealer any Products not first ordered by
Dealer, and In the event unordored Products are shipped and reflused by Dealer, Manulaeturer shall pay
all costs incurred In returning said Products la Manufacturer. All shipments are subject lo Manufactlurer's
production schedules. Manufacturer will make all rensopable efforts to fil Dealer orders in a imely
fashlon, bul shall not be liable for any delay in the fulfillment ofdealer orders. Notwithstanding the above,
Products may nol be returned 10 Manufacturer without wrilten Instructions from Manufacturer and In each
case and In all instances transportation ghall be prepald by Dealer. Any Products returnad by Dealer in
any other manner shall be at the sole risk of Dealer and subject (o disposal, without credit, by
Manufacturer,

T Title and Risk of Loss: In all instances @ rid notwithstanding the provisions of any ather drall, bill
of lading or other docurnent, litle and risk of loss to Products shall pass {o Dealar upon delivery to carrier
al Manufacturer's factories. In the event Dealer contracts for or provides its own equipment for shipping
from Manufaciurer's location, Dealer and/or its carder shall comply with all applicable, Jocal, state and
federal laws and regulations, and all applicable international laws, regulations, and orders of the
governmont(s) of the Terrilory or any instrumentallty thereof, related to such shipments and the
transportalion thereol and the Dealer shall release, defend, indemnlfy and hold harmless the
Manufacturer from all obligations, costs and clalms related to sald shipmenlts or transporiation.

8. Product Modificationt Manufaclurer reserves the right to disconlinue models and/or revise,
¢hange or modify the design and construction of its Praducts without belng obligated to make such
changes In Products manufactured previously. If change or madification significantly allers the Products
already ordered by Doaler bul not yot shipped lo Dealer, Manufaclurer agreas 1o notily Dealer of he

modifications prier o shipment, and Dealer shall have the option of canceling the order or shipment within



five (5) days of recelving such notice. Madifications of Products by Manufacturer or canceliation of orders
by Dealer shall not constitute a breach of this Agreement or a cause for damages.

9. Claims: (i) Dealer agrees to make all claims for shortages, damaged and/or unacceptable
Products in writing within thirly (30) days after recelpt of shipment, Failure of Dealer to make said
notification shall constitute a waiver of any such clalm.

(i) Dealer agrees to file all claims for reim bursement of, but not limited to, such items as interest
relmbursement, co-op advertising funds and similar items owed lo Dealer by Manufacturer on forms
and/or In & manner prescribed by Manufaclurer. Claims not filed within the time period prescribed by
Manufaclurer are void, Manufaclurer agrees lo approve and satisfy all such claims, excepl any which
may be in dispute, within forty-five (45) days of receipt of properly filed claims from Dealer.

10 Dealer Performance; Affiliate Broker: (i) Manufacturer and Dealer agree to mutually establish
fair and reasonable performance standards and sales goals for the Dealership, Dealar shall employ ils
best efforts lo promole and sell Products in an aggressive and diligent manner. Manufacturer shall on a
regular basis give to Dealer all leads thal come 10 Manufaclurer for retall prospects for the Products In the
Territory. Dealer agrees to purghase from Manufacturer during the term hereof an aggregate amount of
Producls at leasl equal lo the Annual Sales Goal as set forth in Addendum 1 and made 8 parl hergof.
Manufacturer has entered into this Agreement ralying upan Dealer's represeniations that it wil make
aggregate sales of Products as sel forth in Addendum 1 under Annual Sales Goal, altached herelo and
made a part hereof, Dealer hereby acknowledges that such sales goal is reasonabla for the Terrilory and
is the essence of this Agreement, Fallure to meel such sales goal constitutes a malterfal breach of this
Agreement. [Lis further acknowledged that such sales goal reflects the agreement between Dealer and
Manufacturer with respect to population and sales potential within the Territory, previous annual sales
statistics, and area annual new boal reglstration statistics as well as economic conditions, competition
and past markel penetration for specific Producis. Any revision of the sales goal must be by mutual
consent and in writing, and may be made at any time.

(i) Dealer shall at all times qualify and maintaln Dealer's slatus as an Authorized Yacht Dealer, as
specified in Manufacturer's International Dealer Buying Program. If Dealer falls at anytime to qualily or
maintain such status, regardless of whether such fallure Is later cured, Manufacturer may, by providing
notice 1o Dealer, change Dealer's status from an authorized dealer of Products o an affiliate broker of
Praducts (a "Change of Slalus”), Immediately following a Change of Slalus, (a) Dealer shall cease
identifying Ilsell as a dealer of Products, and (b) Manufaclurer's obligation under paragraph 10(1) hereof to
provide Dealer leads shall cease. Except as provided in the immediataly preceding sentence, all terms
and provisions of this Agreement shall remaln In full force and effect following a Change of Status, subject
lo paragraph 13 hereof,

11, Product Warranty: (i) Manufacturer will furnish through Dealer (o the first-use purchaser ofa
Producl its standard written limited warranty In effect at the time of delivery of Products lo Dealer. Dealer
shall have no suthority to and shall not make any representation relating to Manufacturer's warranty other
than those mads by Manufacturer in its written warranty. Dealer agrees to make Manufacturer's warranty
known to the purchaser, including all disclaimers and limitations at or prior to retall sale. In the event
Dealer fails to make Manufacturer's warranty known to the Purchaser at or prior to retail sale, Dealer
agrees 1o indemnify Munufacturer agalnst any llability, loss or damage, which it may sustain as a resull of
any suceessiul claim agalnst Manufacturer for breach of warranly. Dealer agrees 1o oblain the first-use
purchasar's signature on the warranty reglstration card provided by Manufacturer and lo mall the
appropriate portion of said card directly to Manufacturer within thirty (30) days after delivery of each
Praduct to each first-use purchaser, Alternalively, Dealer agrees Lo provide electronic reglstration of the
first-use purchaser in accordance with procedures established by Manufacturer.

(i) Dealer agrees Lo provide timely warranty service on all Manufaclurer's products presented to
Dealer by purchasers in accordance with the Dealer Service Policy and Procedures in offect from time to
time during the term of this Agresment. Deuler agrees Lo make all clalms for reimbursemant undar the
Dealer Service Pollcy and Procedures in the manner prescribad by Manufacturer, Manulaclurer may



rovise its Dealor Seivice Policy and Procedures from lime to time providing Dealer with writien notification
of all revisions and sald revisions will supersede all previous programs and be made a part hereof,
MANUFACTURER'S STANDARD WRITTEN WARRANTY 15 EXPRESSLY IN LIEU OF ALL OTHER
WARRANTIES, EXPRESSED OR IMPLIED, (NGLUDING SPECIFICALLY ANY IMPLIED WARRANTY
OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE.

12, Sarvice: Dealer agrees to establish and malntain a service depariment staffed, trained and
equipped to provide service 1o purchasers of Products. Dealer agrees le Inventory sufficient parts and
supplles to provide prompt service 10 purchasers of Products. Daaler agrees lo maintain complete
service records.

13. Termination/Cancellation: () This Agreement may be terminated at any time by the mutual
written consent of the parties.

{In Either party may, upon thirty (30) days' written notlce {o the other stating the reasons therefor,
terminate this Agreement due to a material breach hereof and provided the breach has not been
remedied during this period.

(n Manufacturer may terminate this Agreement at anytime upon or following a Change of Status by
providing notice thereof to Dealer.

(v) This Agreement may be terminated by either parly for any reason upon ninety (90) days’ written
notice to the other.

(v) in addition, either party may Immediately \erminata this Agreement upon writlen nolice to the
other at any time upon the happening of any of the following occurrences or acts: (a) If a party is a
corporation and such corporalion ceases to exist or goes under voluntary liquidation; (b) If either parly
shall become Insolvent or take or fail lo take any aclion which constitules an admission of inability lo pay
debts as they mature; (¢) If either parly makes a general assignment for the benefil of creditors or 1o an
pgent authorized to liquidate any substantial amount of assets to the extent that termination of this
Agreement on the clrcumslances described under this subsection (c) is nol prohibited under the
bankruptey laws of Dealer's jurisdiction; (d) Il elther parly applies Lo a courl for Ihe appointment of a
recelver for any assets or properties to he extent that termination of this Agreement on the clrcumstances
described under this subsection (d) Is not prohibited under the bankruptey laws of Dealer's Jurisdiction; (@)
Fraudulent misrepresentation that is matarial (o this Agreement; (f) Failure of Dealer to pay for and take
delivery of any new boal from Manufacturer for any period of four (4) calendar months, and Dealer's
fmilure (o cure this breach within sixty (60) days of notice; (g) Failure of Dealer lo pay: (A) when due, any
amount owed to Manufacturer or any of its affillates, and such failure continues more than five (6) days
after notice thereof; or, (B) Manufacturer (or any of its affiliates) or any llenholder, lender or vaendor any
amounts due them for Producls immediately, upen the transfar, sale or surrendering possession thereol
(commonly referred lo as “selling out of trust’), and fallure to cure within two (2) days of said ransfer of
sale o surrender, withoul nolice or domand; (h) Dealer belng In default under any lease, morlgage, or
dewd of lrust pertaining o the Dealership for a period in excess of thirty (30) days; (1) Conviction of Dealer
or any officer, direclor or substantial shareholder or principal of Dealer In any court for any offense relaled
lo Dealer's business or an act of moral Wrpitude; () Dealer or any offlcar, director or subslantial equity
owner of principal of Dealer acts in a manner thal impairs Manufaglurer's goodwill or the goodwill
assockated with the Products; (k) Dealer fails to meel the Annual Sales Goals sel forth in Addendum 1; (1)
it control of Dealer shall pass from the present shareholdors, owners, managers or to other porsans
whom Manufacturer, in Its sola discretion, regards as upsuitable; (m) Dealer belng in breach of any other
agreement with Manufacturer or an affliale of Manufacturer and such breach Is not cured within thirty (30)
days of notice; (n) Dealer uifars for sale or othenwisa deals In any Products from a location other than the
Deatership without the prior written consent of Manufacturer; or (o) Dealer enlers inlo @ now agreament (o
represent a product line compeltive wilh Sellor's without first oblalning Saller's wrillen consent, it belng
acknowledged that such compelitive lines dilute the Dealer's resources away from the Producls and
decrensos the marketability of the Producls.
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{vi) Neither party shall be undar any obligation, expressed or implied, lo enter into a now Agreement
upon expiration or in the event of lermination, as provided, of this Agreement. In the event Manufacturer
does not renew, extend or enter inlo a new Agreement with Dealer, or this Agregment s lerminatled as
provided, Manufacturer shall have no abligation to fill or ship any orders for Products previously placed by
Dealer, nor shall Dealer have any obligalion 10 accepl any Producls previously ordered. In the event of
any lermination or non-renewal of this Agreement nellther parly chall have any furlher liability or obligation
10 the other, and neither party shall have any recourse for the damnuges against the other which it may
sulfer by reason of @rimination or non-renewal of this Agreement. The provisions of paragraphs 5(ii),
5(iif), 9, 13(iil), 14, 16, 20, 21 and 24 shall survive the expiration ar termination of this Agreement.

(vil) Prompily upon lermination, expiration or non-renewal of this Agreement, Dealer shall remove
lrom its property and immediataly discontinue all use, directly or Indirectly, of trademarks, designs, and
markings owned and controlled, now or hereaftor, by Manulaclurer, or of any word, tile, expression,
irademark, design, or marking that, In the opinion of Manufaclurer, is confusingly similar thereto. Dealer
shall further certify in writing to Manufacturer that Dealer has completely terminaled its use of any and all
(rademarks, designs, or markings, or any othar word, lille, or expression similar thereto that appeared in
or on any devices or other materials vsed In conjunction with Dealer's business.

(vili) If Dealer defaults on its floor plan financing, Manufacturer shall be entitled to recaver from the
Dealer and Dealer shal) be required to pay to Manufscturer, all costs, expenses and fees, including, but
not limited to, payments to floar plan financier for Products, incurred by Manufaciurer in connection with
or relating to the defaull.

14, Repurchase: Manufaclurer shall not be obligated lo purchase from Dealer any boals, Inventory,
tools, equipment or furnishings upon terminalion, explration or non-renewal of this Agreement, bul
Manufacturer may purchase any or 2l of such ilems, al its oplion, for the lower of (i) the falr wholesale
market value of such items, and (il) the price pald by Dealer, less allowance for deprecintion or
obsolescence,

15, Agreement Transfer: This Agraement may not be assigned or transferced by Dealer without
prior wrilten consent of Manufacturer. Any assignment of this Agreement without such congent, any
change in majority ownership of slock of Dealer (If corporation) of any change in majority ownership of
parinership (if partnership) shall automatically terminate this Agreoment. This Agreement may be
apsgigned by Manufacturer Lo an affiliate of Manufacturer without Dealer's consent,

16. Arbitration: Except as otherwise specifically set forth herein or agreed 1o In wriling by the
parties, any action, whether gounding In contract, torl or otherwise ("Dispute” or "Dispules®), shall be
resolved by arbitration as sel forth below and shall include all Dispules arlsing out of or In connection with
(1) this Agreement and all transactions arising from I, (2) all past, present and future agreements
invelving the parlies to this Agreement and relaled hereto, (3) any lransaction contemplated hereby, and
all past and future transaclions involving the parties related to this Agreement, (4) any aspect of the pasl,
present or fulure rel ptionships of the parlies related to this Agreement, Such dispules shall be resolved
by binding arbltration in accordance with Tille 9 of the U.S. Code and the Com marclal Arbllration Rules of
tha American Arbitration Assoclation (AAA), In the event of any Inconsistency between such Rules and
these arbitration provisions, these provisions shall superseda such Rules. Every declslon rendered by
arbitration shall be made In accordance with applicable substanlive law. Any arbitralion brought pursuant
to this clause shall be conducted in English.

Judgment upon Ihe award rendered by arbitration may be entered In any courl having Jurisdiction. For
the purposes of any dispute resolution proceedings arising out of this Agreement, Including proceedings
incidental 1o or In aid of this Agreement to arbilrale, Dealer hereby consents (o the jurisdiction, personal
and otherwise, of any court of ganeral Jurisdiction of the Stale of Minnesota, U.S.A., and Dealer further
ngrees that malling to ils last known address by registered mail of any process shall constitute lawful and
valid process in any such proceeding. Any arbltration or court proceeding commenced by elther parly
arlsing from their dealership relationship shall enly be brought in County of Hennapin, State of Minnesota,

USA.



If wither party, nolwithstanding the faregoing, should attempl to resolve any dispule In connection with this
Agreement in a court of law or equily of lo forestall, preampt, or prevent arbilration of any such dispute by
resort lo the process of a courl of law or equily, and such dispute is ultimately delermined to be arbitrable
by such court of law or equily, or by the arbitrator, the arbitrator shall includae In his award an amount in
favor of the other parly equal to all of that other parly's costs, including reasonable attorneys' fees,
incurred in connection with such arbitrability determination.

Notwithstanding the foregoing, Manufacturer reserves the right to bring suit agalnst Dealer for monles due
Manufacturer In the courts of Dealer's jurisdiction or where Dealer has assets,

In the event that any controversy or dispule arising out of this Agreement is deemed 1o be non-arbltrable,
Dealer knowingly, voluntarily and intentionally waives its right to a Jury trial in any sult, action, proceeding
or counterclaim. Dealer acknowladges that any such suit, action, proceeding or counterclaim shall be
irled before a court and not a jury. The provisions of this paragraph shall survive the termination or
expiration of this Agreement and shall bind the corporate officers and directors of Dealer if Dealer is @
corporation,

17, Governmental Regulation and Compliance: Dealer acknowledges that Manufacturer is subject
to the laws and regulations of the United Stales governing the export of United States products and
lechnology. There shall be no liability on the part of Manufacturer for fallure to accept, fill or deliver
orders of Dealer where such actions could violate those jaws and regulations. Furthermore, Dealer
agrees lo assist Manufacturer in complying with the U.S. Export Administration Regulations that, among
other matters, prohibit the exportation of the Products 1o cerain countries such as Cuba and thus, In the
event Dealer has knowledge of facts that reasonably supporl a bellef that ls customers or prospeclive
customers intend to re-export the Products to another terrilory for resale, Dealer shall promplly Inforin
Manufacturer, and Dealer shall not promole or assist, directly or indirectly such re-export or resale,
Dealer specifically agrees lo assist Manufaclurer in complying with the Foreign Corrupt Practice Acl
(‘FCPA"), a copy of which Dealer acknowledges naving received, by representing that (1) no person
employed by it Is an official or employee of any government or any departiment, agency or instrumentality
thereof, and (li) no payment or offer lo pay or the giving or offering lo give anything of value lo an official
or employee of any department, agency of instrumentalily thereof, or to any political party or any
candidate for palitical office, shall be made with the purpose of Influencing decisions favorable to
Manufaclurer In canlravention of the FCPA or the laws of the Territory. Dealer agrees that in perfarm ing
ils obligations hereunder, it shall comply at all times with all applicable laws, regulations and orders of the
government of the United States and the Territory.

Dealer agrees to obtain, at its own expense, any Im port licenso, foreign exchange permil or approval it
may need for performance of its obligations u nder this Agreement and lo comply at its own expense with
all applicable laws, regulalions and orders of the governmeni(s) of the Terrilory or any instrumentalily
thereof. Dealer shall notify Manufacturer of the existence and content of any mandatory provision of law
in the Territory or any other applicable law that conflicts with any provision of this Agreement at the time
of its exeaution or thereafter. Dealer agrees to advise Manufacturer fully with respect Lo all health, salely,
environmental, and other standards, specifications, and other requirements imposed by law, regulation, or
order In the Territory and applicable to the Products under laws, regulations, or practices In the Terrllory.
Manufacturer shall be entitled to increase the prices charged 1o Dealer Immediately by the amount of any
increase in Manufacturer's cost of manufacturing altributable to compliance with any such standards,
specifications, labels or other requlrements.

18. No Agency Created: Nothing contained hereln shall be deemed to authorize or empower Dealer
to act as an agent or legal representative of Manufacturer for any purpose whatsoever.

19, Trademarks: Dealer acknowledges the exclusive right, title and interest of Manufacturer and Its
affiliates in and to all trademarks, trade names, logos and service marks which Manufacturer and/or its
affillates may at anytime have adopted, used, or reglstered In any counlry, including but not limited to the
Territory (hereinafter jointly referred to as the "Trademarks") and will not at any time do or cause to be
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done any act or thing contesting or in any way Impairing o tonding Lo impair any right, title and Interest in
connecllon with any reference lo the Trademarks. Dealer shall not in any manner reprasent that il has
any ownership Interest i the Trademarks or reglstration(s) thereof, nor shall it altempt 1o use any of such
Tradamarks as part of its corparate of pusiness name or as part of an Internel or Warld Wide Web
domain name, nor shall il use or registor any word or symbol or combinalion thareof, which is identical or
similar o any of the Trademarks, and Dealer acknowledges thal no action by il or on ls behall shall
create In Dealer's favor any right, e or interest In or to the Trademarks.

Dealer agrees thal before distributing or publishing any adverlising, descriptive, o promotional materials,
Dealer shall provide Manufaclurer with an opportunily lo inspect and approve such materials. In addition,
Dealer undertakes that when referring 1o the Trademarks, it will dillgently com ply with all laws pertaining
to Trademarks al any time In force In the Territory.

Dealer shall promplly notify Manufacturer of any and all Infringements, imitatlons, illegal use, or misuse of
the Tradernarks which come (o Dealer's attention. Dealer furlher agrees ihal it shall not take any legal or
other action with respect to the infringement, imitatlon, illegal use, or Mlsuse of the Trademarks, it being
clearly understood that such action may be commenced only by the owner of the Trademarks.

If requesied by Manufaclurer, Dealer underlakes fully and without any reservalion whatsoever to render
all assistance in connection with any malter pertaining o the prolectlon of the Trademarks In the Territory
whether In the courls or olherwise and shall provide all of Dealer's fles, records, and other information
pertaining lo the advertising promotion, distribution and sale of the Producls, Dealer shall be reimbursed
for actual expenses Incurred by itin conneclion with rendering the requested assistance.

Dealer agrees thal it will not alter, deface, removs, Cover-up or mutilate in any manner whaisoever any
Trademarks, serial or model number, brand or name which Manufacturer or any of its subsidlaries may

attach or affix to the Products.

20. Confidential Information: Dealer hereby acknowledges that it will have access to
Manufacturer's confidential information, including trade secrets and other propriatary information; and
further acknowledges that Manufacturer, and Its subsidiaries and affillates own such conlidential
information. Dealer shall not use or disclose to third parlles any such confidential information concerning
the business, affairs, or the products of Manufaclurer, and its subsidlaries. Dealer shall take necessary
precautions to prevent any such disclosure by any of its employees of officers.

21, Foroce Majeure: Desler and Manufacturer shall not be responsible for any delay or interruplion in
complying with thelr respective obligations (other than payment obligations) under this Agreement if such
non-compliance Is caused by war, hostifities, blockage, civil commation, rlot, fire, striky, lockouts, other
Industrial action, government prohibition or restriction or any accident or act of God or any other cause
whatsoever beyond the control of such parly; PROVIDED ALWAYS that he parties shall use thelr
respeclive reasonable endeavors (o mitlgate or avold the effects {hereof bul if such delay or inlerruption
shall exceed a continuous period of six (6) months, Manufacturer or Dealer shall have the right to
terrminate this Agreament by one (1) month's notica in wriling to the other, If any event of force majeure
as herein provided oceurs, the non-compliant parly agrees to nolify in writing the other party of the nalure
of the force majeure, when the evenl started and an expecied date o begin compllance. The non-
compliant parly agrees to keep the other party informed if the expected date lo begin compliance needs

to be extended.

22, Subdoealer: Dealer represents that it shall only purchase Products for sale {o retall customers
and shall not knowingly sell Products to @ proker, wholesaler or subdealer without the written consent of
Manufacturer and only if such party executes an agreement under the same terms and conditions as this

Agreement.

23. Exclusion of Liability: Manufacturer shall have no liabliity to Dealer for indirect, consequential
or Incidental loss or damage under this Agreement or connected In any way with the Products or any use
made of them by Dealer or any third party, whether such liability arises in contract or in tort,



24. Severability; Waiver; Governing Law; Entire Agrooment: If any provision of this Agreement is
deemed to be invalid or unenforceable or I8 prohibited by the laws of the slale or place where Itis lo ha
performed, this Agreement shall be considered divisible as lo such provision and such pravision shall be
inoperative in such state or place and shall not ba a parl of tha consldaration moving from efther parly lo
the other. The remaining provisions of this Agreemant, howover, shall be valid and binding and of like
offecl as though such provision was not included herein, Fallure by Manufacturer lo enforce any
provislon of the Agreement does not constitule a waiver of s right to enforce thal, or any other, clause of
the Agreamant. This Agreement shall be construed and Interpreted In accordance with the laws of the
State of Minnesota (excluding cholce of law principles). The parties agree lo exclude and walve
application of the United Natlons Convention on Conlracts for the International Sale of Goods, This
Agreement, including the Addendums referred to herein, contains {he entire agreement between the
parlies with respect to ils subject matter and supersedes all prior agroements and understandings, oral or
wriller, wilh respect to such mallers, This Agreement may be amended or modified only by wrilten
instrument signed by both partles.

25. Notice: All notices permitted or required hereunder may be given to the other party in writing by
FAX transmisslon, mall, or commercial courter services addressed or directed at the address given
above. All notices shall be deemed to have been glven upon confirmation of recelpt of the relevant FAX
transmissian or three business days after confirmation of deljvery of mall or courler service al the
reciplent’s address. Rejection or other refusal lo accepl, or the inability to daliver because of change of
address of which no notice was given, shall not adversely impact the effeclivenass of such notice, Either
parly may change, at any time and at its discretion, the address given above, provided however that any
such change shall be effective only, if made by writlen nolice given to the other party in accordance with
thls clause. All notices or other communications required by Ihis Agreement shall ba In English,

IN WITNESS WHEREOF, the parties have executed this Agreement effective as of the date set forth In
the preamble in the manner appropriate to each.

MARQUIS YACHTS, LLC

By:_ __//Af;%é ﬁ/ O — ug:Xlo C%Q

Title:_ M"”@/ Tile:

{ ) eraporanen { ) propoetotip () g ) ok

Dale: %Méf M/}’f Dale: 'YWC().JLJ/\ So, a0 13
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ADDENDUM 1: DEALER INFORMATION

The information contained below Is an integral part of the Agreement attached and is required prior to the
effectiveness of the relationship: ,

1. Dealer's Complete Legal Name o

2. Dealer’s d/b/a Name

3, Dealer's Legal Address —

Tel.

Fax S

E-mall ___

4. Other Authorized Locations

Tal.

I Fax

E-mall

Tel.

Fax -

E-mall __

Tel.

Fax

E-mall .
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5. Owners, Partners and Management

(A) Ownership B %
_— %
— %
— %
(B) Officers Prasident o
Vice Pres.
Secrelary
Troasurer

(C) Management/Personnel with Rights to Sign Orders
(This wlll obligate your business.)

Tille
i Title
Tile
o Titte
6. Legal Status of Dealer Sole Proprietorship
Counlry
Partnership
Counlry
Corporation
Country
LLC
Country
7. Annual Sales Goal (U.S. Dollars)

8, Dedicated Floorplan Source

9. Agreement Term 3 year (2010-2013 Model Years).

Dealer warrants and represents that the above information is true and correct. Dealer agrees to promptly
notify Seller of any change in the above information. This Dealer Information Addendum and any
amendments thereto are hereby incorporated in the attached Agreement.

N



