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THIRD REPORT OF THE RECEIVER 
 

February 8, 2015 

 A. FARBER & PARTNERS INC. in its capacity as the Court-appointed Receiver (the 

“Receiver”) of Crate Marine Sales Limited, F.S. Crate & Sons Limited, 1330732 Ontario 

Limited, 1328559 Ontario Limited, 1282648 Ontario Limited, 1382415 Ontario Ltd., and 

1382416 Ontario Ltd. (collectively the “Companies”) hereby reports to the Court as follows: 

INTRODUCTION 

1. On November 14, 2014, Crate Marine Sales Limited, F.S. Crate & Sons Limited, 

1330732 Ontario Limited, 1328559 Ontario Limited, 1282648 Ontario Limited, 1382415 

Ontario Ltd., and 1382416 Ontario Ltd. (collectively the “Companies”) each filed a Notice of 

Intention to Make a Proposal (the “NOI’s”) pursuant to the Bankruptcy and Insolvency Act 

(Canada) (the “BIA”).   

2. On November 20, 2014, the currently-known largest secured creditor, Crawmet Corp. 

(“Crawmet”) filed motion material for a November 21, 2014 hearing seeking to (i) have the 

NOI’s immediately terminated; (ii) appoint A. Farber & Partners Inc., as a receiver over the 

properties, assets and undertakings of the Companies and (iii) to substitute A. Farber & 
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Partners Inc. as bankruptcy trustee of the Companies.  At the November 21, 2014 hearing, this 

motion was adjourned to December 1, 2014. 

3. On November 21, 2014, A. Farber & Partners Inc. was appointed Interim Receiver of 

certain of the Companies pursuant to section 47.1 of the BIA to preserve and protect the 

assets, undertakings and properties of those Companies acquired for, or used in relation to the 

business carried on by the Companies, including all proceeds thereof (the “Property”) 

pursuant to the November 21, 2014 Order of the Honourable Mr. Justice Penny (the “Interim 

Order”).  A copy of the Interim Order is attached at Appendix “A”.  A copy of the 

endorsement dated November 21, 2014 is attached at Appendix “B”. 

4. On December 8, 2014, The Honourable Mr. Justice Newbould terminated the NOI 

proceedings of the Companies and appointed A. Farber & Partners Inc. as Receiver and also 

as trustee in bankruptcy (the “Trustee”) of the Companies.  A copy of the Order of that date 

is attached as Appendix “C”, and a copy of the handwritten Endorsement of that date is 

attached as Appendix “D”. 

5. On December 12, 2014, the Receiver and Trustee brought a motion to correct a 

typographical error in the Order dated December 8, 2014 and for procedural consolidation of 

certain of the bankruptcy estates of the Companies and other administrative relief.  The First 

Report of the Receiver and Trustee in that regard is attached (without appendices) as 

Appendix “E”.  The Honourable Justice Newbould issued an Amended Order dated 

December 8, 2014 (the “Appointment Order”) and also issued an order dated December 12, 

2014 in respect of the consolidation and administrative relief, copies of which are attached as 

Appendix “F” and Appendix “G”, respectively. 

6. On December 23, 2014, the Receiver and Trustee brought a motion to (i) approve the 

Second and Third Report of the Interim Receiver and the activities of the Interim Receiver set 

out therein; (ii) approve the fees of the Interim Receiver and its counsel; (iii) discharge A. 

Farber & Partners Inc. as Interim Receiver; (iv) increase the borrowing power of the Receiver; 

and (v) establish a property claims process pertaining to the proprietary and secured claims 

against tangible personal property of the Companies.  The Second Report of the Receiver and 

Trustee in that regard is attached (without appendices) as Appendix “H”. On December 23, 
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2014, the Honourable Justice Penny issued Orders discharging the Interim Receiver, 

increasing the Receiver’s borrowing power and approving a property claims procedure 

process.  These orders are attached as Appendix “I”, “J” and “K”, respectively. A copy of 

the endorsement dated December 23, 2014 is attached as Appendix “L”. 

 

PURPOSE OF THIS REPORT 

7. This is the third report of the Receiver (the “Third Report”).  Its purpose is to seek an 

order: 

a) approving the First, Second and Third Reports of the Receiver and the 
activities of the Receiver described therein; 

b) approving the agreement of purchase and sale dated February 8, 2015 
entered into between the Receiver and 2450902 Ontario Limited (the 
“Stalking Horse Offer”) for the purpose of conducting the sales process 
described herein;  and 

c) approving the Sales Process described in this Report, the Sales Process 
Terms (as defined below) and in the draft Order sought. 

LIMITATION OF REVIEW 

8. A. Farber & Partners Inc. in its capacity as Receiver has relied upon the financial 

records and information provided by the Companies, as well as other information supplied by 

management, appraisers, accountants, auditors and advisors, and has not, except as 

specifically noted in this Third Report, audited, reviewed or otherwise attempted to verify the 

accuracy or completeness of the above information in a manner that would wholly or partially 

comply with Generally Accepted Assurance Standards pursuant to the Canadian Institute of 

Chartered Accountants Handbook.  It has prepared this Third Report for the sole use of the 

Court and of the other stakeholders in these proceedings. 

A) OVERVIEW OF THE ASSETS AND BUSINESS OF THE COMPANIES 

9. In order to better convey the activities of the Receiver and the considerations in favour 

of the Stalking Horse Offer, an explanation of the assets and business of the Companies is 
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required. 

Marina business 
 

10. The principal business of the Companies had been the operation of marinas at multiple 

locations, at which boats were stored (both in slips in the water and on land in the winter), 

maintained and serviced, and also bought and sold.  To the knowledge of the Receiver, the 

sole operating entity among the Companies was Crate Marine Sales Limited (“CMS”). Some 

of the boat sales operations were done by CMS as purchaser or vendor (and in many cases in 

both capacities due to trade-ins of boats being accepted from purchasers), and in other cases 

CMS acted like a broker in selling or purchasing boats on behalf of third parties. 

11. The corporate relationships among the Companies are set out in the organizational 

chart prepared by the Companies prior to these proceedings, a copy of which is attached as 

Appendix “M”.  The Companies other than CMS either owned land used in the marina 

operations (primarily at Keswick), or owned other of the Companies as set out in the 

organization chart attached as Appendix “M”. 

Marina locations 
 

12. The locations of the marina operations of the Companies prior to these proceedings 

were the following: 

a) Keswick, Ontario, on Lake Simcoe; 

b) Willow Beach, Ontario, on Lake Simcoe; 

c) Lagoon City, Ontario, on Lake Simcoe; 

d) Port McNicholl, Ontario, on Georgian Bay;   

e) Port Credit, Ontario, on Lake Ontario;  and 

f) Saint.-Paul-de-L’Ile-aux-Noix, Quebec, on the Richelieu River north of Lake 
Champlain. 

13. The marina locations other than at Keswick are leased. 

14. The Port McNicholl location appears to have been abandoned prior to the appointment 

of the Receiver.  There is no active business there, and the only significant asset of note is a 



Page 5 
 

travellift, which appears to be leased.  A property proof of claim in the amount of $324,000 

has been filed by the equipment lessor.  The Receiver believes that there is no equity in the 

equipment lease.  The state of the lease with the landlord is not known. 

15. The Willow Beach location is leased from 2192422 Ontario Inc. (“219”), which is a 

company that is owned 50% by 1382416 Ontario Ltd. (one of the Companies) and 50% by 

Dwight Powell Investments Inc. (“DPII”), who along with Dwight Powell is a creditor of the 

Companies.  That lease appears to be in good standing as of the appointment of the Receiver. 

16. The Lagoon City location is leased from 2124915 Ontario Inc., which is an arm’s 

length landlord under the management of Talisker Corporation.  It appears that there were 

long-standing arrears of rent at this location prior to the appointment of the Receiver.  The 

lease expires by its terms on April 30, 2015, and the landlord has advised that it has leased the 

premises to a third party (Pride Marine Group) commencing May 1. 

17. The premises used for the Keswick marina operations are owned by a combination of 

the Companies and individuals related to the Companies.  Attached as Appendix “N” is a 

chart listing the lands by municipal address, Land Titles PIN, and registered owner.  Attached 

as Appendix “O” is a map that graphically depicts the information set out in the chart, with 

the colours corresponding to the colours also listed in the chart. 

Non-marina business 
 

18. In addition to the marina business and landholdings as noted above, the Receiver has 

identified that the Companies had interests in other businesses or ventures, as follows: 

a) CMS appears to have provided all funds necessary to acquire and service the 
lands registered in the names of members of the Crate family in the vicinity 
of the Keswick marina location, as depicted in Appendices “N” and “O” (the 
“Adjacent Properties”), which funds were recorded on the books of CMS 
as either expenses against income or notional advances to shareholders; 

b) CMS appears to have similarly provided all funds necessary to acquire and 
service the property at 14 Highland Ave. in Belleville, apparently as a 
residence for Ryan Crate who was managing the marina at Belleville that 
was owned by Crate Belleville Inc., and in whose name that property is 
registered; 
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c) CMS appears to have loaned funds to Crate Belleville Inc. to start up and 
operate a marina at Belleville, Ontario;  and 

d) CMS appears to have provided funds in respect of loans or equity 
contributed by 1800239 Ontario Limited, which appears to be owned by 
Steven Crate, Greg Crate and Lynn Marko, for the franchise, land and 
construction of the Boston Pizza restaurant on the Queensway in Keswick, 
the full particulars of which are not yet known. 

B) THE RECEIVER’S ACTIVITIES SINCE APPOINTMENT 

Taking Possession 
 

19. After the issuance of the Appointment Order, the Receiver took possession of the 

various Crate properties in Ontario (Keswick, Lagoon City, Willow Beach and Port Credit) 

and Quebec (Saint- Paul de- L’Ile-aux-Noix) and secured ongoing utility, insurance and other 

services in the Receiver’s name. The Receiver retained certain staff to assist in the ongoing 

security of the Keswick Facility. 

20. The Receiver contacted the insurer to arrange ongoing coverage, review the adequacy 

of the pre-existing coverage, and have the Receiver added as a named insured.  

21. The Receiver contacted the Quebec landlord for the off-site storage facility where a 

number of the Quebec boats are stored. The Receiver also contacted Balsdon’s Trucking in 

Pickering, Ontario, which is storing the 50’ Marquis boat which is subject to litigation in the 

receivership.  The Receiver has asked Balsdon’s Trucking to retain this boat, which the 

Receiver intends to continue doing pending either agreement by the competing secured 

creditors or adjudication by the court as to entitlement to the boat or its proceeds. 

22. The Receiver entered into discussions with the landlords of the Willow Beach and 

Lagoon City properties regarding issues and possible arrangements or agreements that may be 

reached to enhance administration of the estates of the Companies.  As noted above, the 

Lagoon City landlord has leased that location to a new tenant when the current lease ends on 

April 30, 2015.  The attempted negotiations with this landlord were ultimately unsuccessful as 

the landlord proceeded to enter into that new lease before continuing suggested discussions 

with the Receiver.  Discussions with this landlord are ongoing regarding the resolution of 

outstanding issues as between the landlord and the Receiver on behalf of the Companies. 
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Third Party Property 
 

23. The Companies were storing approximately 700 customer-owned boats and about 40 

boats owned by CMS.  The Receiver retained certain staff to prepare listings of the boats.  The 

process has been difficult as the Companies’ records did not include a comprehensive list of 

boats in storage.  Further, the boats had been shrink-wrapped for winter storage so tracing a 

boat in the yard to an entry on the boat listings has been difficult.  These boats are discussed in 

more detail below. 

Employees 
 

24. Subject to claims under s. 81.4 of the BIA, the Receiver paid the employees’ arrears 

and arranged for final T4’s and records of employment for all the employees  

25. The Receiver prepared and submitted the employee data to Service Canada and the 

employees to facilitate the employee claims under the Wage Earners’ Protection Program 

Act. 

26. The Receiver retained certain staff to assist with, among other matters: (i) the statutory 

reporting duties of the Receiver, (ii) updating accounting records to provide updated accounts 

needed for the realization of the accounts receivable, (iii) dealing with customer calls on 

ongoing receivership issues and collection efforts for accounts receivable, (iv) winterization of 

the final boats not yet winterized as at December 8, 2014, (v) preparing listings of the 

Companies’ boats and customers’ boats, and (vi) invoices customers for unbilled items as of 

the date of the Appointment Order as well as for matters arising after the Appointment Order. 

Communications  
 

27. The Receiver issued its Notice of Receivership and Receiver’s Statement pursuant to 

s. 245(1) and s. 246(1) of the BIA. 

28. The Receiver posted notice of its appointment on the doors of the premises occupied 

by the Companies.  As well notices of the appointment and copies of the various materials 

filed with the Court and the Court orders were posted on the Receiver’s website.  The 

Receiver also posted its information circular addressing common questions from the various 
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stakeholders and boat owners. The Receiver continues to maintain the website and update it 

with ongoing documents and information updates on the receivership and bankruptcy 

proceedings. 

29. The Receiver has spent considerable time speaking, corresponding and emailing with 

the boat owners on numerous topics including the status of the receivership, the bankruptcy, 

the status and winterization of their boats in storage, the impact on owners who pre-paid 2015 

slip rentals, insurance, the Proof of Property Claim Process (as defined below), and the 

likelihood of operations next season. 

Company Assets  

Cash on Hand 
 

30. CMS had seven bank accounts with three different banks.  The Receiver contacted the 

various banks to close the accounts and arrange for the funds on hand to be transferred to the 

Receiver’s account.  The accounts, except for CMS’ main chequing account at Bank of 

Montreal with a nominal value, have been closed.  The Receiver received $45,832.00 net of 

the refunded $2,000.00 deposit which was received after the appointment of the Proposal 

Trustee and was still on hand as at the date of the receivership and bankruptcy. 

31. The Receiver considered leaving the accounts open so customers could pay accounts 

receivable by credit card; however, the Receiver was concerned about potential chargebacks 

by Moneris Inc., the credit card processor, if customers filed claims for refunds of prepaid 

2015 slip rentals and other potential payments.  As of January 23, 2015 Moneris Inc. advised 

that they have over $350,000.00 of chargebacks and will be amending their unsecured proof 

of claim accordingly. 

Accounts Receivable 
 

32. The Interim Receiver’s Supplementary Report to its Second Report reported on the 

difficulties in reconciling and assessing the accounts receivable.  The Interim Receiver’s 

estimated re-stated accounts receivable were approximately $889,000.00 of which 

$586,648.00 were estimated as collectible.  The Receiver has sent letters to all the customers 

and retained former CMS staff to follow up on the outstanding balances.  To February 4, 
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2015, only $40,263.00 has been collected, which means that all other funding required to 

administer the Companies and the receiverships and estates in bankruptcy has come from 

Receiver’s borrowing. 

33. Many customers are claiming offsets for the amounts they prepaid for 2015 slip rentals 

and other reasons.  In addition, many customers are having pre-filing amounts paid by credit 

card reversed.  Some of the reversals relate to post-filing services such as 2015 slip rentals; 

however, other reversals are for services provided by CMS (i.e. service and winterization) 

and/or provided by the Receiver (i.e. winter storage).  The Receiver is adjusting accounts 

receivable balances accordingly for chargeback amounts reported by Moneris Inc.  The 

Receiver anticipates that, to the extent that the amounts in the accounts received are 

legitimate, payment may be enhanced when the 2015 boating season starts, which will be the 

time when customers require further services from the marinas or seek to retrieve their boats 

or other property. 

Boat Inventory owned by CMS 

34. In the Supplementary Report to the Second Report of the Interim Receiver dated 

December 4, 2014, the Interim Receiver reported at that time that it was unable to ascertain 

with certainty where each boat owned by CMS was located.  While the shrink wrapping 

around the boats still poses challenges in identifying boats since serial numbers are in most 

instances covered, the Receiver has obtained maps of each of the marina properties in 

Keswick, Willow Beach and Lagoon City from staff of CMS along with the customer name, 

brand and location of each boat on the respective properties. .  Boats owned by CMS are 

included on these maps and the Receiver has now had CMS staff verify where each specific 

inventory boat is located.   

Parts Inventory 
 

35. The Receiver has engaged former employees to update the accounting for the actual 

parts on-hand.  The Receiver is advised that the parts and retail store inventory were 

physically counted on October 31, 2014 in anticipation of finalizing the year-end financial 

statements.  The Receiver was advised that the inventory count sheets for certain of the parts 
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inventory went missing, reportedly just prior to the Receiver’s appointment.  The Receiver has 

arranged for its staff to recount the affected areas.   

Equipment 
 

36. The Receiver has compiled a list of the machinery, equipment and vehicles used in the 

various locations. 

37. The Receiver is also tracking the location of equipment that was not on the premises, 

including a truck and trailer that were in Florida at the time of the receivership.  The truck and 

trailer had been sent to Florida to pick up new boats in October 2014, but the supplier would 

not release the boats until they had been paid for. Ultimately, the boats were not paid for and 

the truck and trailer remain secured in the suppliers’ yard in Florida pending further 

instructions from the Receiver. 

38. The Receiver has also obtained an appraisal of the equipment, parts and boat 

inventories noted above from Hilco Asset Sales Canada (“Hilco”) and Services FL (“SFL”). 

Books and Records 
 

39. The Receiver has gone through the relevant portions of the information available in 

the Companies’ books and records in order to fulfil its duties and obligations under the 

Appointment Order.  The books and records were poorly maintained, and were stored on old 

computer hardware using old software making it difficult to manage and retrieve data.  There 

were undisclosed (and hence unprocessed) transactions and it appears that certain books and 

records were removed just prior to the appointment of the Receiver.   

40. Examples of undisclosed transactions include:  

i)  the redirection of a $42,000.00 commission due to CMS on the sale of a 
brokered boat to Mr. Steven Crate personally as described in the Third 
Report of the Interim Receiver; 

ii) the receipt of $5,500.00 cash by Mr. Greg Crate from a customer for 2015 
slip rental which was not recorded in the books and records; and 

iii) an offset granted to a customer with a large accounts receivable balance 
due to the Companies.  The offset being claimed by the customer was 
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allegedly in exchange for a pool installed on a property held in the name 
of Mr. Greg Crate. 

41. In addition, there appear to have been significant payments from the Companies’ 

accounts for the benefit of related parties, the bases of which do not appear fully documented.   

42. The Receiver is also reviewing the 2014 boat sales (sales from inventory and brokered 

boat sales) given the boat and payment issues identified in the various Interim Receiver’s 

reports. 

43. The Receiver and the Trustee continue their investigations into the affairs of the 

Companies, including contacting various accountants, consultants and lawyers that previously 

provided services to the Companies. 

Adjacent Properties 
 

44. The Receiver’s review of the books and records indicated that CMS had financed 

most, if not all, of the purchase and maintenance of the Adjacent Properties.  However, the 

properties were held in the name of the principals of the Companies and related parties.  The 

Receiver also became aware that certain of these Adjacent Properties had been put up for sale 

by the registered owners. 

45. On January 13, 2015, the Receiver filed a Notice of Application seeking various relief 

including certificates of pending litigation against the Adjacent Properties and an order 

vesting title to the Adjacent Properties in the Receiver. On January 14, 2015, the Receiver 

brought a motion to obtain a certificate of pending litigation against the Adjacent Properties, 

which was granted by the Honourable Mr. Justice Newbould that day.  The Receiver had the 

certificate of pending litigation registered on title to the Adjacent Properties. 

46. A copy of the Receiver’s Notice of Application for the Adjacent Properties is attached 

as Appendix “P”.  A copy of the Order of January 14, 2015 is attached as Appendix “Q”.  A 

copy of the registered certificate of pending litigation is attached as Appendix “R”. 

Belleville Property Registered in the Name of Ryan Gregory Crate 
 

47. Upon a further review of the Companies’ books and records, the Receiver discovered 
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a property at 14 Highland Ave. in Belleville, Ontario registered in the name of Ryan Gregory 

Crate, the son of one of the directors of the Companies, which also appears to have been 

financed by CMS.  The property is listed for sale. 

48. On January 30, 2015, the Receiver issued an application seeking various relief 

including a certificate of pending litigation against this property and an order vesting title to it 

in the Receiver.  That day, the Receiver brought a motion for a certificate of pending litigation 

against the Belleville property, which was granted by the Honourable Mr. Justice Newbould. 

The Receiver has filed a certificate of pending litigation against the Belleville property. 

49. A copy of the Receiver’s Notice of Application in respect of this property is attached 

as Appendix “S”.  A copy of the Order of January 30, 2015 is attached as Appendix “T”.  A 

copy of the registered certificate of pending litigation is attached as Appendix “U”. 

Possible amounts owing by former management 
 

50. The Receiver continues to review the books and records of the Companies to 

determine whether there are amounts that may be owing by Steven Crate, Greg Crate and/or 

Lynn Marko as former management and directors of the Companies. 

51. The Receiver has identified that loans of approximately $1.8 million in total are 

outstanding to the estate of Lloyd Crate (deceased), Steven Crate, Greg Crate and Lynn 

Marko on the books of 1382415 Ontario Ltd., which appears to have been for certain amounts 

paid by CMS for the benefit of those individuals. 

52. The Receiver is also reviewing allegations of cash or other payments made by third 

parties to individuals including Steven Crate, Greg Crate and Lynn Marko for services or 

materials acquired from CMS. 

Third Party Assets  
 

53. The Receiver reviewed the available books and records and, as set out in the Interim 

Receiver Reports and the Receiver’s Second Report, the potential ownership claims of certain 

boats and other tangible personal property were uncertain.  As a result, the Receiver and 

Trustee sought relief for a proposed property claims process as described in the Second Report 
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(the “Proof of Property Process”).  The Proof of Property Process was approved by the order 

of the Honourable Mr. Justice Penny dated December 23, 2014 (the “Property Claims 

Procedure Order”).  As noted above, a copy of the Property Claims Procedure Order is 

attached as Appendix “K”. 

54. The Receiver complied with paragraph 8 (a) of the Property Claims Procedure Order 

by posting a proof of property claim document package on its website and sending a copy to 

each of the Known Claimants (as defined in the Property Claims Procedure Order) for which 

it had addresses. 

55. Paragraph 8(b) of the Property Claims Procedure Order directed the Receiver to cause 

to be published, on two separate days on or before January 9, 2015, a notice of the claims 

process in each of a local Keswick newspaper and a Canadian national newspaper.  The 

Receiver had the required notices published in the Globe & Mail on January 7 and January 9, 

2015.  The local papers were only published weekly, so the Receiver had the required notices 

published in the Georgina Advocate (Keswick), the Innisfil Journal, the Barrie Advance and 

Orillia Today on January 8 and 15, 2015. 

56. The Receiver sent numerous proof of property packages to additional parties as the 

Receiver became aware of them or as additional addresses were located prior to January 30, 

2015.  Some further proof of property packages are still being requested and supplied.  The 

majority of the Receiver’s communications with property claimants at this point are for 

updates on the process. 

57. As of January 30, 2015, the Receiver has received approximately 700 claims.  The 

deadline to submit a claim for the Proof of Property Process was January 30, 2015.  The 

Receiver is conducting a detailed review of claims received prior to the deadline to assess 

which boats and other property may or may not have competing claims.  The Receiver will 

provide in a subsequent report additional information on the status of the Proof of Property 

Process. 

Sales Options  
 

58. The Receiver reviewed the composition of the assets that were available for sale and 
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determined that the best realizations were likely from a sale of the business as an operating 

marina. 

59. Furthermore, the value of the customer base to a potential operator would be more 

likely to be maintained if a sales process demonstrated that a new operator would soon be in 

place.  This would give customers some comfort that an operator would run the marina 

business next season, and accordingly, the customers would be more likely to keep their 

business at the Companies’ former premises.  The value would be more likely maintained as 

well if the marina operations were sold early enough in 2015 so a new operator could contact 

customers before the boats started being taken out of winter storage in anticipation of the 2015 

boating season.  It is not clear that it would be financially or operationally prudent for the 

Receiver to attempt to operate the marina business itself in the 2105 boating season. 

60. It is also possible that the Companies’ real estate in the Keswick area (along with the 

interest, if any, of the Companies in the Adjacent Properties) will be of interest to real estate 

developers and the Receiver therefore intends as part of the Sales Process to make the 

purchase opportunity known to certain real estate developers. 

61. The Receiver spent considerable time negotiating the Stalking Horse Offer (as 

described more fully below).  This was a complicated process due to a number of factors 

including (i) there are multiple Companies with different real estate holdings and multiple 

cross-collateralized mortgages (ii) the uncertainty of potential claims on the CMS-owned 

boats (iii) the state of the books and records and (iv) the issues identified by the Receiver 

related to properties adjacent to the Keswick facility and other business activities of the 

Companies, as outlined above.  

62. The Receiver was ultimately successful in obtaining the Stalking Horse Offer and has 

now finalized its proposed sales and marketing process to seek potential higher offers for the 

purchased assets in that agreement.  The Sales Process and Stalking Horse Offer are discussed 

in more detail below.   

Security review 
 

63. Counsel for the Receiver has provided several security opinions to the Receiver, as 
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follows: 

a) a restated opinion subject to the normal assumptions and qualifications 
regarding the validity and enforceability of the charges registered against the 
lands owned by the Companies, including those granted to Crawmet, DPII 
and Dwight Powell and which would be assumed by the Purchaser under the 
Stalking Horse Offer discussed below, a copy of which is attached as 
Appendix “V”; 

b) a restated opinion subject to the normal assumptions and qualifications 
regarding the validity and enforceability of the charges registered against the 
Adjacent Properties, a copy of which is attached as Appendix “W”.  
Counsel has advised that in respect of 292 Wynhurst (one of the Adjacent 
Properties), which is registered in the name of Lynn Marko, the charge 
registered as instrument no. YR1670154 in the face amount of 
$1,000,000.00 in favour of Romith Investments Limited does not create or 
convey any interest in such property as a result of a Planning Act 
contravention, and the same consideration may mean that this charge might 
not create convey any interest in respect of 200 Wynhurst; 

c) a restated opinion subject to the normal assumptions and qualifications and 
certain variances referred to regarding the validity, enforceability and 
perfection of the general security agreement granted by CMS in favour of 
Crawmet, a copy of which is attached as Appendix “X”;  and 

d) an opinion subject to the normal assumptions and qualifications regarding 
the validity, enforceability and perfection of the security agreement granted 
by CMS in favour of Marquis Yachts, LLC a copy of which is attached as 
Appendix “Y”. 

64. Insofar as there is a motion by Marquis Yachts, LLC and Northpoint Commercial 

Finance, LLC, as the assignee of its interest, regarding the 50’ yacht presently being held by 

Balsdon’s Trucking, and given that the Receiver has determined that both the personal 

property security granted in favour of Marquis Yachts and also in favour of Crawmet are valid 

and enforceable as against the Receiver (subject to the normal assumptions and 

qualifications), the Receiver takes no position on that motion.  The Receiver notes, however, 

that Crawmet has recently filed materials suggesting that the boat may have been sold outright 

to CMS rather than financed, which, if established, could affect the Receiver’s position.  As 

the priority issue between Marquis/Northpoint and Crawmet has already been brought before 

the Court, the Receiver has not reviewed that matter and expresses no opinion in that regard. 

65. As noted in the opinion regarding the general security agreement granted by CMS in 
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favour of Crawmet, based on advice from Quebec counsel it would appear that since Crawmet 

has not effected a moveable security registration in Quebec, this general security agreement 

would not be effective against the Receiver and Trustee as far as the assets located in Quebec 

are concerned.  Such assets in Quebec are, however, of modest value relative to the Purchase 

Price in the Stalking Horse Offer discussed below.  In considering the Stalking Horse Offer, 

the Receiver has made an allowance for such non-effectiveness regarding the Quebec assets.  

Other 

Funding 
 

66. The Receiver has issued two Receiver’s Certificates to Crawmet for a total of 

$1,000,000.00, as permitted by the December 23, 2014 Borrowing Order.  The funds obtained 

were used for the ongoing costs of the receivership and the fees and expenses of the Interim 

Receiver and its counsel as approved in the December 23, 2014 Interim Receiver Discharge 

Order.  Funds were also used for certain fees and disbursements of the Receiver and its 

counsel between the Appointment Order and December 31, 2014.  

Bankruptcy 
 

67. The Trustee has been administering the bankruptcy estates, including chairing the first 

meetings of creditors and first meetings of inspectors on January 20, 2015.  The activities of 

the Trustee will be reported on separately as provided for in the BIA. 

C)  STALKING HORSE OFFER 

68. The Stalking Horse Offer that has been negotiated and signed by the Receiver, subject 

to approval by this Court, is attached at Appendix “Z”.   

69. The purchaser under the Stalking Horse Offer is 2450902 Ontario Limited (the 

“Purchaser”). The principals of the Purchaser are Benn-jay Spiegel and Dwight Powell, who 

are respectively principals of Crawmet and DPII, who are secured creditors of the Companies 

as described in the opinions of the Receiver’s counsel referred to above and attached to this 

Third Report. 
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What is to be sold 
 

70. The Stalking Horse Offer is for substantially all of the assets of the Companies.  There 

are three main exclusions from the assets of the Companies that would be conveyed under the 

Stalking Horse Offer: 

a) cash on hand at closing; 

b) boats in the possession of the Companies for which there are, or were, boat 
slip leases or other bailment arrangements (the Receiver will bring a separate 
motion to the Court to deal with such boats after the Proof of Property 
Process has gone further);  and 

c) anything that the Purchaser may choose to exclude from the assets that 
would otherwise be subject to the Stalking Horse Offer (but if so there are no 
adjustments to the purchase price)  . 

71. In addition to the assets of the Companies relating to the business they operated, the 

assets that will be sold under the Stalking Horse Offer include claims that the Companies, the 

Receiver or the Trustee may have, including the applications that the Receiver and Trustee 

have commenced regarding the Adjacent Properties and the property at 14 Highland Ave. in 

Belleville.  Also included will be any claims that CMS or other of the Companies have in 

respect of the funds paid by CMS for the interest of 1800239 Ontario Limited in the Boston 

Pizza business, the amounts owing by Crate Belleville Inc. as well as any amounts that may be 

owing by individuals including the estate of Lloyd Crate, Steven Crate, Greg Crate and Lynn 

Marko, for reasons including the shareholder loans listed as outstanding to 1382415 Ontario 

Ltd..  

72. The Trustee will bring its own motion for approval to sign the Stalking Horse Offer 

and will file a separate report in that regard. 

The Purchase Price 
 

73. The Purchase Price under the Stalking Horse Offer is set out in section 2.2 of the 

Stalking Horse Offer, but is essentially comprised of: 

a) the amounts owing under the mortgages granted to Crawmet, DPII and 
Dwight Powell, and all but $1,000,000.00 of the amounts secured under the 
general security agreement and owing in favour of Crawmet, as more fully 
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set out in Schedule “E” to the Stalking Horse Offer (the “Assumed Secured 
Debt”), which the Purchaser will assume; 

b) cash for any and all amounts secured by the Receiver’s Charge and the 
Receiver’s Borrowings Charge at Closing;  

c) cash in an amount that the Receiver will estimate for the aggregate of the 
fees, expenses, and disbursements of the Receiver and the Trustee, and of 
their counsel for the period after Closing until their discharge, but if the 
amount of such fees, expenses and disbursements are less than the estimated 
amount then the Purchaser shall be paid the surplus; 

d) cash payments in the amounts of: 

(i) Five Hundred and Fifty Thousand ($550,000) Dollars in respect of 
the portion of the Lands, as defined in the Stalking Horse Offer, 
municipally known as 7 and 8 Mac Ave., Keswick and legally 
described in PIN 03475-0135 (LT) (in addition to the assumption by 
the Purchaser of the Assumed Secured Debt registered against title 
thereto), and 

(ii) Seven Hundred and Ten Thousand ($710,000) Dollars in respect of 
the portion of the Lands, as defined in the Stalking Horse Offer, 
municipally known as 210 Wynhurst Ave., Keswick and legally 
described in PINs 03475-1967 (LT) and 03475-1972 (LT);  

e) any and all other amounts and claims on account of realty tax arrears, utility 
arrears and source deductions, if any, which rank in priority to the mortgages 
in favour of Crawmet, DPII and Dwight Powell, or the Crawmet GSA or 
against the assets being purchased;  and 

f) There are to be no adjustments to the Purchase Price in respect of any matter 
whatsoever.  

74. The Receiver estimates that the Purchase Price as at March 31, 2015, assuming that is 

the Closing Date, will be approximately$25,951,784.00, made up as follows: 

Description Price 

Assumed Secured Debt $22,973,033.00 

Cash for the Receiver’s Borrowings Charge 
at Closing, inclusive of 12% interest 

$1,0029,752.00 

Cash for Receiver’s Charge at Closing $1,000,000.00 
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Estimated fees, disbursements and expenses 
of the Receiver and Trustee and their 
counsel from Closing to discharge 

$300,000.00 

Payment for 7/8 Mac Ave. $550,000.00 

Payment for 210 Wynhurst Ave. $710,000.00 

amounts and claims on account of realty tax 
arrears, utility arrears and source deductions 
ranking in priority to the Assumed Secured 
Debt 

$389,000.00 

Total $25,951.784 

 

75. The Receiver has been advised the Purchaser will provide the $250,000.00 deposit 

within one business day of the acceptance by the Receiver of the Stalking Horse Offer as 

required by its terms.  If that does not take place, the Receiver will provide a further report to 

the Court and the Service List prior to the return of the Receiver’s motion. 

 

Review of the credit bid portions of the purchase price 
 

76. Since the Stalking Horse Offer is in large part comprised of a credit bid through the 

Assumed Secured Debt, the details of which are set out in Schedule “E” to the Stalking Horse 

Offer, the Receiver with the assistance of its counsel has conducted various due diligence to 

attempt to verify the amount of the Assumed Secured Debt in order to consider whether the 

credit at issue qualifies to make up part of the consideration of the Stalking Horse Offer and 

whether that offer is reasonable in comparison with the value of the assets to be sold. 

77. As noted above, counsel for the Receiver has provided opinions subject to the normal 

assumptions and qualifications that the charges registered in favour of Crawmet, DPII and 

Dwight Powell are valid and enforceable as against the Receiver, as is the general security 

agreement in favour of Crawmet (except respecting assets in Quebec).  The priority of the 

charges is addressed in the opinions, and the Receiver is not aware of any other secured 

creditor with a general security agreement. 
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78. The Receiver has reviewed the amount of the Assumed Secured Debt claimed by 

DPII, Dwight Powell and Crawmet.  Based upon a review of information and documentation 

provided by DPII, Dwight Powell and Crawmet, the affidavits filed in the NOI proceedings, 

and also through a review of the books and records of the Companies, the Receiver has 

verified that, in the circumstances and subject to a number of discrepancies that the Receiver 

does not believe are material, those amounts are reasonably supportable.   

79. In respect of facility “D” of Crawmet (see Schedule “E” to the Stalking Horse Offer), 

as was noted in the affidavit of Benn-Jay Spiegel sworn November 20, 2014, the advances 

under this facility were initially personally extended by Mr. Spiegel to CMS.  The loans for 

the amounts so advanced were assigned by Mr. Spiegel to Crawmet by an assignment dated 

November 3, 2014.  The Receiver believes that these amounts are supportable as part of the 

Assumed Secured Debt in reliance on the following: 

a) The definition of “obligations” in the general security agreement in favour of 
Crawmet includes all obligations, debts and liabilities of CMS to Crawmet, 
wheresoever and howsoever incurred and, among other things, “whether 
arising from dealings between [Crawmet] and [CMS] or from other dealings 
or proceedings by which [Crawmet] may be or become in any manner 
whatever a creditor, obligee or promisee of [CMS]”;  and 

b) It appears that it was the contemporaneous intention of CMS and Crawmet 
that Crawmet loan these amounts.  The general counsel of Crawmet, Allan 
Lyons, has provided the Receiver with an affidavit in which he stated that, 
among other things, CMS requested these loans from Crawmet on a basis 
that was stated to be urgent, and Crawmet agreed to provide them, but Mr. 
Spiegel temporarily issued personal cheques to CMS since the other signing 
officers of Crawmet were not available to sign cheques at the time that the 
advances were made. 

Evaluation of the prudence of proceeding with the Stalking Horse Offer 
 

80. The Receiver considers that value of the assets of the Companies is enhanced because 

the Stalking Horse Agreement (i) allows a mechanism to attempt to obtain en bloc offers and 

encourage further bids (without a break fee or payment of expenses of the Purchaser), and also 

(ii) provides assurances to customers of the Companies that there will likely be an operator in 

place for the marina locations in time for the 2015 boating season. 

81. Since it is not known whether any Superior Bids, as defined in the Stalking Horse 
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Offer, will be made, the Receiver has considered the value being offered in the Stalking Horse 

Offer and concludes that it is appropriate value for the assets being purchased taking into 

account: 

a) the value of the properties owned by the Companies as set out in the 
appraisals conducted by the Companies before the NOI litigation and for the 
stated purpose of financing, which was sealed in the NOI litigation and is 
attached as Confidential Appendix “A”;  

b) the value of the properties referred to in (a) were likely optimistic and also 
reflect (by their terms) an orderly sales process rather than a distressed or 
forced sales process of the sort that the Receiver would implement but for 
the Stalking Horse Offer; 

c) there would be sale costs consisting of real estate commissions estimated to 
be in the range of 5% commission and lawyers’ fees and other closing costs 
for the properties referred to in (a); 

d) the value of inventory (boats), parts, vehicles and equipment on the books 
and records of CMS is overstated as compared to liquidation estimates 
provided by Hilco and SFL; 

e) there is likely modest value for goodwill at best, given the adverse publicity 
and repeated instances of funds not being kept in trust and customers of the 
Companies having lost funds due to the actions of prior management; 

f) there is likely some value to the claims in respect of the Adjacent Properties 
and 14 Highland Ave. in Belleville, and the valuation of the Adjacent 
Properties was also included in Confidential Appendix “A” by the 
Companies when they commissioned it, but discounts are likely warranted 
for some litigation risk, expense of litigation and also the factors noted in 
items (b) and (c) above regarding adjustments as against appraised value 
(note that the valuation at Confidential Appendix “A” does not include 262 
Queensway, which is one of the Adjacent Properties, but that was purchased 
on September 29, 2014 so the Receiver has considered its purchase price as 
an indication of value subject to adjustment); 

g) there is a wide range of potential value in respect of possible claims that 
CMS may have in respect of the funds it paid for 1800239 Ontario Limited’s 
interests in the Boston Pizza business, but this is subject to greater litigation 
risk given that the Receiver’s investigation is not yet complete, subject to 
adjustment for the cost of any proceeding, and subject to adjustment because 
the recovery of any debt owing or equity held is also not guaranteed; 

h) there is a wide range of potential value in respect of possible claims that the 
Companies may have against individuals, including the estate of Lloyd 
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Crate, Steven Crate, Greg Crate and Lynn Marko, for matters including the 
approximate $1.8 million listed as owing to 1382415 Ontario Ltd., but this is 
again subject to greater litigation risk given that the Receiver’s investigation 
is not yet complete, subject to adjustment for the cost of any proceeding, and 
subject to adjustment because the recovery of any debt owing or equity held 
is also not guaranteed (particularly in light of the stated intent of several 
creditors, including the registrations on title by Canada Revenue Agency to 
pursue the assets of Messrs. Crate and Ms. Marko);  and 

i) there would be greater ongoing costs of the receivership if the Receiver were 
to sell the assets under an alternative forced sales process. 

82. The Receiver has prepared a detailed analysis of the estimated ranges of the value of 

the assets being sold under the Stalking Horse Offer as compared to the value of the estimated 

Purchase Price under that offer, and has concluded that the Purchase Price in the Stalking 

Horse Offer is superior to the estimated ranges of recoverable value of the assets in a 

disposition through an alternative forced liquidation sales process.  A copy of this analysis is 

attached as Confidential Appendix “B”. 

Commentary on allocation of purchase price 
 

83. The Receiver is cognizant that the allocation of the purchase price in the Stalking 

Horse Offer to the properties municipally known as 7/8 Mac Ave. and 210 Wynhurst Ave. in 

Keswick is likely to provide for less value than the charges registered against those properties 

by Cesaroni Management Limited (“Cesaroni”), Romith Investments Limited (“Romith”) 

and Uplands Charitable Foundation (“Uplands”). 

84. The Receiver has been advised by the Purchaser that its investigations into the market 

value for those properties is considerably less than the value of the amounts owing under the 

charges in favour of Cesaroni, Romith and Uplands, and that the amounts allocated are what 

the Purchaser is prepared to pay in order to acquire those properties.  The amounts offered are 

different than the appraisal information available to the Receiver as set out in Confidential 

Appendix “A”. 

85. The Receiver has reviewed the consideration being offered in the Stalking Horse Offer 

and the benefit of a mechanism to coherently market the assets being conveyed in it in a 

bidding process, and has concluded that the interests of the creditors and stakeholders of the 
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Companies on the whole is best served by accepting the Stalking Horse Offer. 

86. Part of the Receiver’s considerations in that regard are that it is the Receiver’s 

understanding that the amounts owing by the Companies to Cesaroni and Romith are also 

secured against some or all of the lands municipally known as 200 and 292 Wynhurst and 

registered in the name of Lynn Marko, such that the likelihood of repayment of those amounts 

is reasonable having regard to the values given to those lands in Confidential Appendix “A”. 

87. The position of Cesaroni, Romith and Uplands on the Stalking Horse Offer and the 

Receiver’s motion is not yet known, but will be developed in discussions among counsel prior 

to the return of the motion. 

88. The Receiver is also cognizant that the allocation of the Purchase Price in the Stalking 

Horse Offer will yield no recovery allocable to the Quebec assets of the Companies, yet the 

Assumed Secured Debt appears to have no enforceable security against those assets.  The 

Receiver believes that the Stalking Horse Offer nonetheless is supportable and commercially 

reasonable having regard to: 

a) the relative value of the Quebec assets (as set out in Confidential Appendix 
“B”), both in terms of cost value on the books and records of the Companies, 
and also in terms of fair market and forced sale values as reported by Hilco 
and SFL, as compared to the overall consideration offered in the Stalking 
Horse Offer;  and 

b) the realizable value of the Quebec assets is likely minimal (or even negative) 
having regard to the priority amounts payable such as the portion of the 
Receiver’s Charge and Receiver’s Borrowing Charge allocable to those 
assets. 

 

D)  PROPOSED SALES PROCESS  

89. The sales process timeline that the Receiver has proposed has been designed to 

attempt to ensure that the process will be complete and a buyer of the assets in place for as 

soon as possible following the end of March.  The Receiver has done so because the value in 

the assets would be more likely maintained if the marina operations were sold early enough in 

2015 so that a new operator can contact customers before the boats start being taken out of 
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winter storage in anticipation of the 2015 boating season.  It is not clear that it would be 

financially or operationally prudent for the Receiver to attempt to operate the marina business 

itself in the 2105 boating season 

90. The proposed sales process is set out more fully in the draft Order attached as 

Schedule “A” to the Receiver’s Notice of Motion, including the sales process terms attached 

as Schedule “A” to that Order (collectively the “Sales Process”), but the following is a 

summary the Sales Process: 

Description Date 

Order re: Stalking Horse and Sales Process February 13, 2015 

Receiver sends teaser letter to parties in the same industry as the 
Companies and to other potential purchasers identified by the 
Receiver 

As soon as possible after 
February 13, 2015 

Ads in the Globe & Mail (national edition) February 23, 2015 

Ads in in the Georgina Advocate, Barrie Advance, Innisfil Journal 
and Orillia Today 

March 2, 2015 

Superior Bids must be submitted to the Receiver March 18, 2015 at 
5:00pm (Toronto time) 

If no Superior Bids  

motion for an Approval and Vesting Order for the Stalking 
Horse Offer 

By March 27, 2015 

Closing of the Stalking Horse Offer By March 31, 2015 

If one or more Superior Bids  

Receiver to send invitations to the Auction to all persons 
submitting Superior Bids and to the Stalking Horse Bidder 

By March 20, 2015 at 
3:00pm (Toronto time) 

Auction at the offices of the Receiver March 23, 2015 at 10:00 
am (Toronto time) 

motion for an Approval and Vesting Order for the Winning 
Bid 

By April 1, 2015 

Closing of the  Winning Bid By April 8, 2015 
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If the Winning Bid fails to close: Motion for Approval and 
Vesting Order for the Back-up Winning Bid and Closing of 
the Back-up Winning Bid 

By April 20, 2015 

 

E) SEALING ORDER 

91. The release of the information at Confidential Appendices “A” and “B” would be 

detrimental to the interests of the stakeholders of the Companies prior to the closing of a 

transaction under the Sales Process Terms.  The release of that that information would also be 

prejudicial to the prosecution of the claims that the Companies may have as described in the 

Third Report, either by the Receiver or by a purchaser.  The Receiver accordingly requests 

that these documents be sealed until further Order of the Court. 

F) CONCLUSION 

92. A. Farber & Partners Inc. in its capacities as Receiver and Trustee accordingly seeks 

the Order attached as Schedule “A” to its Notice of Motion.  

All of which is respectfully submitted this 8th day of February, 2015. 

A. FARBER & PARTNERS INC. 
COURT-APPOINTED RECEIVER  OF CRATE MARINE SALES LIMITED, F.S. 
CRATE & SONS LIMITED, 1330732 ONTARIO LIMITED, 1328559 ONTARIO 
LIMITED, 1282648 ONTARIO LIMITED, 1382415 ONTARIO LTD., and 1382416 
ONTARIO LTD. 
 

 
       
Per:  Stuart Mitchell 
 Senior Vice President 
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ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

 

IN THE MATTER OF THE NOTICES OF INTENTION TO MAKE A PROPOSAL OF 
CRATE MARINE SALES LIMITED, F.S. CRATE & SONS LIMITED,  

1330732 ONTARIO LIMITED, 1328559 ONTARIO LIMITED, 1282648 ONTARIO LTD.,  
1382415 ONTARIO LTD., and 1382416 ONTARIO LTD. 

 
 

FIRST REPORT OF THE RECEIVER AND TRUSTEE 
 

December 11, 2014 

 A. Farber & Partners Inc., in its capacities as the Court appointed Receiver (the 

“Receiver”) and as the trustee in bankruptcy (the “Trustee”) of the estates of Crate Marine Sales 

Limited, F.S. Crate & Sons Limited, 1330732 Ontario Limited, 1328559 Ontario Limited 

1282648 Ontario Limited (collectively the “Companies”), 1382415 Ontario Ltd., and 1382416 

Ontario Ltd. (together with the Companies, the “Debtors”) hereby reports to the Court as follows: 

INTRODUCTION 

1. On November 14, 2014, the Debtors each filed a Notice of Intention to Make a 

Proposal (the “NOI’s”) pursuant to the Bankruptcy and Insolvency Act (Canada) (the “BIA”), 

and named Dodick Landau Inc. as proposal trustee (“Proposal Trustee”).   

2. On November 20, 2014, the currently-known largest secured creditor, Crawmet Corp. 

(“Crawmet”) filed motion material for a November 21, 2014 hearing seeking to (i) have the 

NOI’s immediately terminated; (ii) appoint A. Farber & Partners Inc., as a receiver over the 

properties, assets and undertakings of the Companies and (iii) to substitute A. Farber & 
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Partners Inc. as bankruptcy trustee of the Companies (the “Crawmet Motion”)..  At the 

November 21, 2014 hearing, this motion was adjourned to December 1, 2014. 

3.  At the November 21, 2014 hearing, A. Farber & Partners Inc. was appointed Interim 

Receiver pursuant to section 47.1 of the Bankruptcy and Insolvency Act (the “BIA”) of the 

Companies (the “Interim Receiver”)to preserve and protect the assets, undertakings and 

properties of the Companies acquired for, or used in relation to the business carried on by the 

Companies, including all proceeds thereof (the “Property”) pursuant to the November 21, 

2014 Order of the Honourable Mr. Justice Penny (the “Appointment Order”).  A copy of the 

Appointment Order is attached at Appendix “A”.  A copy of the endorsement dated 

November 21, 2014 is attached at Appendix “B”. 

4. At a December 1, 2014 hearing, the powers of the Interim Receiver were expanded 

and the Court made certain directions regarding the business and financial affairs of the 

Companies pending the next hearing on December 9, 2014.  The Crawmet Motion was also 

adjourned to that date.  A copy of the endorsement of Mr. Justice Penny of that date, along 

with an unofficial typed transcription prepared by counsel for the Interim Receiver, is attached 

at Appendix “C”. 

5. The Interim Receiver served and filed its Second Report and Supplementary Report to 

the Second Report on December 3 and 4, respectively, regarding certain facts and matters that 

had been recently discovered by the Interim Receiver, and which the Interim Receiver 

believed were of an urgent and material nature such that they required immediate disclosure 

in advance of the scheduled hearing on December 9, 2014.  The Proposal Trustee also served 

and filed its Second Report on similar issues, which it reported constituted material adverse 

changes.   

6. A hearing was held at the request of Crawmet on December 4, 2014 to renew the 

Crawmet Motion.  The Honourable Justice Newbould directed the Interim Receiver to notify 

all banks holding accounts of Crate Marine Sales Ltd. that no disbursements were to be made 

without the prior written authorization of the Interim Receiver and further directed that the 

hearing that had been previously scheduled for December 9 instead proceed on December 8, 

2014 before His Honour.  A copy of the endorsement of Mr. Justice Newbould of that date, 
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along with an unofficial typed transcription prepared by counsel for the Interim Receiver, is 

attached at Appendix “D”. 

7. On December 8, 2014, The Honourable Justice Newbould ruled in favour of the 

Crawmet Motion and appointed A. Faber & Partners Inc. as Receiver and Trustee of the 

Debtors, and terminated the proposals of the Debtors.  A copy of the Order of that date is 

attached as Appendix “E”, and a copy of the handwritten Endorsement of that date is 

attached as Appendix “F”. 

PURPOSE OF THIS REPORT 

8. This is the first report of the Receiver and Trustee (the “First Report”).  Its purpose is 

to seek certain relief regarding administrative matters pertaining to the management of the 

receivership and bankruptcy estates of the Debtors. 

9. The Receiver has not yet completed a review of the form necessary to respond to the 

concerns of certain stakeholders such as Marquis Yachts, 2124915 Ontario Inc. as landlord of 

the Lagoon City location operated by the Debtors, or Uplands Charitable Foundation and 

Romith Investments Limited.  The Receiver and Trustee will report on those and other issues 

in a subsequent report. 

LIMITATION OF REVIEW 

10. A. Farber & Partners Inc. in its capacities as Receiver and Trustee has relied upon the 

financial records and information provided by the Debtors, as well as other information 

supplied by management, appraisers, accountants, auditors and advisors, and has not 

independently reviewed or verified such information.  It has prepared this First Report for the 

sole use of the Court and of the other stakeholders in these proceedings.  

 

A) TYPOGRAPHICAL ERROR IN THE DECEMBER 8, 2014 ORDER 

11. The motion materials filed by all parties for the hearing on December 8, 2014 

described one of the Debtors as 1282648 Ontario Limited. 
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12. The Order dated December 8, 2014 appointing the Receiver contains a typographical 

error in that this company is misdescribed as 1282638 Ontario Limited. 

13. In order to ensure that A. Farber & Partners Inc. in its capacities as Receiver and 

Trustee is properly empowered to carry out its duties, it seeks an amendment to the Order to 

correct this error. 

 

B) NEW RECEIVERSHIP COURT FILE 

14. The proceedings to date have all been under the bankruptcy estates in respect of 

Notices of Intention filed by the Debtors.   

15. The parties will need to bring motions in respect of each of the bankruptcy estates and 

the receivership. 

 

C) ADMINISTRATIVE CONSOLIDATION OF 6 DEBTOR ESTATES 

16. The bankruptcy estates of the Debtors are comprised of Crate Marine Sales Ltd. 

(“Crate Marine”) and F.S. Crate & Sons Limited, 1330732 Ontario Limited, 1328559 

Ontario Limited 1282648 Ontario Limited, 1382415 Ontario Ltd., and 1382416 Ontario Ltd. 

(collectively the “Holdcos”).   

17. The information available to the Trustee to-date indicates that Crate Marine was and is 

the only entity among the Debtors that actively carried on business, and that the Holdcos 

either owned real property used in the business of Crate Marine, or owned certain of the other 

Holdcos and/or Crate Marine. 

18. Unless directed differently by the Court, the Trustee would be obliged under the 

Bankruptcy and Insolvency Act  (the “BIA”) to take certain statutory steps in respect of each 

of the 6 Holdcos, including: 

a) separate notifications to creditors; 
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b) separate meetings of creditors and appointment of boards of inspectors;  and 

c) filing separate reports with the Office of Superintendent of Bankruptcy and 

otherwise. 

 

19. The steps outlined in paragraph 18, above, can be more economically and efficiently 

managed on a joint basis for the Holdcos through administrative consolidation, which will 

lessen the cost and impact on creditors and stakeholders and will not prejudice any party.  

20. The statutory deadline for the Trustee to mail the notices required by the BIA is 

Monday December 15, 2014, so the Trustee accordingly seeks direction from the Court on an 

urgent basis so that, if appropriate, the administrative consolidation sought can be obtained 

before that notice is delivered. 

21. The Trustee has not yet completed its review of the financial affairs of the Debtors, 

such that the Trustee is not in a position at this time to make a determination as to whether 

substantive consolidation of the estates of some or all of the Debtors might be appropriate, 

and the Trustee therefore requests that the administrative consolidation be without prejudice 

to the rights of any party to seek or oppose substantive consolidation of any/all of the Debtors’ 

estates at a later time. 

 

 

D) CONCLUSION 

22. A. Farber & Partners Inc. in its capacities as Receiver and Trustee accordingly seeks 

the Orders attached as Schedules “A” and “B” to its Notice of Motion. 
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All of which is respectfully submitted this 11th day of December, 2014. 

A. FARBER & PARTNERS INC. 
COURT-APPOINTED RECEIVER AND TRUSTEE OF CRATE MARINE SALES 
LIMITED, F.S. CRATE & SONS LIMITED, 1330732 ONTARIO LIMITED, 1328559 
ONTARIO LIMITED, 1282648 ONTARIO LIMITED, 1382415 ONTARIO LTD., and 
1382416 ONTARIO LTD. 
 

 
       
Per:  Stuart Mitchell 
 Senior Vice President 
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ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 
 

Commercial List File No. 14-CV-10798-00CL 

IN THE MATTER OF THE RECEIVERSHIP OF 
CRATE MARINE SALES LIMITED, F.S. CRATE & SONS LIMITED, 

1330732 ONTARIO LIMITED, 1328559 ONTARIO LIMITED, 
1282648 ONTARIO LIMITED, 1382415 ONTARIO LTD., and 1382416 ONTARIO LTD. 

 

 

Court File No. 31-1932502 

IN THE MATTER OF THE BANKRUPTCY OF 
CRATE MARINE SALES LIMITED 

 
 
 

Court File No. 31-1932534 
Court File No. 31-1932548 
Court File No. 31-1932557 
Court File No. 31-1932540 
Court File No. 31-1932555 
Court File No. 31-1932553 

IN THE MATTER OF THE BANKRUPTCIES OF 
F.S. CRATE & SONS LIMITED, 1330732 ONTARIO LIMITED, 
1328559 ONTARIO LIMITED 1282648 ONTARIO LIMITED, 

1382415 ONTARIO LTD., and 1382416 ONTARIO LTD. 
 
 
 

SECOND REPORT OF THE RECEIVER AND TRUSTEE 
 

December 19, 2014 

 A. Farber & Partners Inc., in its capacities as the Court appointed Receiver (the 

“Receiver”) and as the trustee in bankruptcy (the “Trustee”) of the estates of Crate Marine Sales 

Limited, F.S. Crate & Sons Limited, 1330732 Ontario Limited, 1328559 Ontario Limited 

1282648 Ontario Limited (the “Companies”) 1382415 Ontario Ltd., and 1382416 Ontario Ltd. 

(collectively with the Companies, the “Debtors”) hereby reports to the Court as follows: 
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INTRODUCTION 

1. On November 14, 2014, the Debtors each filed a Notice of Intention to Make a 

Proposal (the “NOI’s”) pursuant to the Bankruptcy and Insolvency Act (Canada) (the “BIA”), 

and named Dodick Landau Inc. as proposal trustee (“Proposal Trustee”).   

2. On November 20, 2014, the currently-known largest secured creditor, Crawmet Corp. 

(“Crawmet”) filed motion material for a November 21, 2014 hearing seeking to (i) have the 

NOI’s immediately terminated; (ii) appoint A. Farber & Partners Inc., as a receiver over the 

properties, assets and undertakings of the Companies and (iii) to substitute A. Farber & 

Partners Inc. as bankruptcy trustee of the Companies (the “Crawmet Motion”).  At the 

November 21, 2014 hearing, this motion was adjourned to December 1, 2014. 

3.  At the November 21, 2014 hearing, A. Farber & Partners Inc. was appointed Interim 

Receiver pursuant to section 47.1 of the Bankruptcy and Insolvency Act (the “BIA”) of the 

Companies (the “Interim Receiver”) to preserve and protect the assets, undertakings and 

properties of the Companies acquired for, or used in relation to the business carried on by the 

Companies, including all proceeds thereof (the “Property”) pursuant to the November 21, 

2014 Order of the Honourable Mr. Justice Penny (the “Appointment Order”).  A copy of the 

Appointment Order is attached at Appendix “A”.  A copy of the endorsement dated 

November 21, 2014 is attached at Appendix “B”. 

4. At a December 1, 2014 hearing, the powers of the Interim Receiver were expanded 

and the Court made certain directions regarding the business and financial affairs of the 

Companies pending the next hearing on December 9, 2014.  The Crawmet Motion was also 

adjourned to that date.  A copy of the endorsement of Mr. Justice Penny of that date, along 

with an unofficial typed transcription prepared by counsel for the Interim Receiver, is attached 

at Appendix “C”. 

5. The Interim Receiver served and filed its Second Report and Supplementary Report to 

the Second Report on December 3 and 4, respectively, regarding certain facts and matters that 

had been recently discovered by the Interim Receiver, and which the Interim Receiver 

believed were of an urgent and material nature such that they required immediate disclosure 
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in advance of the scheduled hearing on December 9, 2014.  The Proposal Trustee also served 

and filed its Second Report on similar issues, which it reported constituted material adverse 

changes.   

6. A hearing was held at the request of Crawmet on December 4, 2014 to renew the 

Crawmet Motion.  The Honourable Justice Newbould directed the Interim Receiver to notify 

all banks holding accounts of Crate Marine Sales Ltd. that no disbursements were to be made 

without the prior written authorization of the Interim Receiver and further directed that the 

hearing that had been previously scheduled for December 9 instead proceed on December 8, 

2014 before His Honour.  A copy of the endorsement of Mr. Justice Newbould of that date, 

along with an unofficial typed transcription prepared by counsel for the Interim Receiver, is 

attached at Appendix “D”. 

7. On December 8, 2014, The Honourable Justice Newbould ruled in favour of the 

Crawmet Motion and appointed A. Faber & Partners Inc. as Receiver and Trustee of the 

Debtors, and terminated the proposals of the Debtors.  A copy of the Order of that date is 

attached as Appendix “E”, and a copy of the handwritten Endorsement of that date is 

attached as Appendix “F”. 

8. On December 12, 2014, the Receiver brought a motion to correct a typographical error 

in the Order dated December 8, 2014 and for procedural consolidation of certain of the 

bankruptcy estates of the Debtors and other administrative relief.  The Honourable Justice 

Newbould issued an Amended Order dated December 8, 2014 and also issued an order dated 

December 12, 2014 in respect of the consolidation and administrative relief, copies of which 

are attached as Appendix “G” and Appendix “H”, respectively. 

PURPOSE OF THIS REPORT 

9. This is the second report of the Receiver and Trustee (the “Second Report”).  Its 

purpose is to seek certain relief (i) regarding a proposed property claims process pertaining to 

the management of the receivership and bankruptcy estates of the Debtors and (ii) regarding 

increased borrowing power. 
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10. The Receiver has not yet completed the review necessary to respond to the concerns 

of certain stakeholders such as Marquis Yachts, 2124915 Ontario Inc. as landlord of the 

Lagoon City location operated by the Debtors, or Uplands Charitable Foundation and Romith 

Investments Limited.  The Receiver and Trustee will report on those and other issues in a 

subsequent report, which will also address a proposed sales process. 

LIMITATION OF REVIEW 

11. A. Farber & Partners Inc. in its capacities as Receiver and Trustee has relied upon the 

financial records and information provided by the Debtors, as well as other information 

supplied by management, appraisers, accountants, auditors and advisors, and has not 

independently reviewed or verified such information.  It has prepared this Second Report for 

the sole use of the Court and of the other stakeholders in these proceedings.  

 

A) OVERVIEW OF RECEIVER’S ACTIVITIES SINCE APPOINTMENT 

12. The Receiver will report more fully in a subsequent report, at which time it will also 

seek formal approval of its conduct.  In order to provide an overview of its activities to the 

Court and the stakeholders of the Debtors, the Receiver will set out below a summary of its 

activities since December 8, 2014: 

‐ Taking possession of the various properties in Ontario and Quebec including 
securing ongoing utility, insurance, and other premises services in the Court-
appointed Receiver’s name 
 

‐ Ongoing coordinating with former staff regarding their termination as a result of 
the bankruptcy including payment of their secured claim under s. 81.4 of the BIA 
and arranging T4’s and records of employment 

 
‐ Retention of certain staff to assist in (i) the ongoing security of the Property (ii) 

the statutory reporting duties of the Receiver, (iii) updating accounting records to 
provide updated accounts needed for the realization of the accounts receivable, 
(iv) dealing with customer calls on ongoing receivership issues and collection 
efforts for accounts receivable; and (v) winterization of the final boats not yet 
winterized as at December 8, 2014, etc; 
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‐ Numerous calls, letters and emails from creditors and customers enquiring about 

the status of the receivership, the bankruptcy, the impact on boat owners who paid 
for winter storage, impact on owners that paid 2015 slip rentals, anticipated 
realization process and impact on marina operations for 2015, etc. 

 
‐ Preparation and mailing of the Receiver’s Information Circular addressing key 

concerns of creditors and boat owners and post the Receiver’s Information 
Circular to the Receiver’s web site.  Maintenance of the Receiver’s web site for 
background documents of the NOI and interim receivership proceedings as well 
as ongoing documents and information updates on the receivership and 
bankruptcy proceedings 

‐ Preliminary review on the removal of certain assets and certain accounting records 
of the Debtors prior to the filing of the NOI and follow up of same; 

‐ Further investigations into the disputed ownership of various of the boats leading to 
discussions and correspondence with counsel regarding the preparation of this 
Second Report and the relief being sought to establish a Court-supervised process to 
resolve potential competing property claims for boats owned by the Debtors as well 
as owned by customer-owned boats still on the Debtors’ premises in storage, or 
otherwise. 

‐ Engaged in discussions with certain stakeholders, such as the landlord of the Lagoon 
City location, Dwight Powell Investments Inc., Crawmet, and Marquis boats 
regarding issues and possible arrangements or agreements that may be reached to 
enhance administration of the estates of the Debtors; 

‐ Monitoring and dealing with the Debtors’ 7 bank accounts at 3 different banks to 
preserve funds on hand, freeze outflows, manage ongoing deposits, etc. 

 

B) APPROVAL OF THE ACTIVITIES AND REPORTS OF THE INTERIM RECEIVER 

13. A. Farber & Partners Inc. was appointed Interim Receiver of the Debtors on 

November 21, 2014 and Receiver of the Debtors on December 8, 2014.   

14. The Second Report, Supplemental to the Second Report, and Third Report and the 

activities of the Interim Receiver and the activities, decisions, and conduct of the Interim 

Receiver and its counsel as set out in those reports has not yet been submitted for approval.  

Copies of those reports, without appendices, are attached as Appendices “I”, “J” and 

“K”, respectively. 
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15. A. Farber & Partners Inc. as Interim Receiver accordingly respectfully requests 

approval of those reports and the activities, decisions, and conduct of the Interim Receiver and 

its counsel as set out in those reports and then that the Interim Receiver be formally 

discharged. 

 

C) APPROVAL OF THE FEES OF THE INTERIM RECEIVER AND ITS COUNSEL 

16. Attached as Appendix “L” is an affidavit of the Interim Receiver setting out its fees 

and disbursements.  The Interim Receiver’s detailed statements of account for this period are 

attached as exhibits to that affidavit.  The total quantum of the amounts incurred and for 

which approval is sought is $290,883.71. 

17. Attached as Appendix “M” is an affidavit of counsel to the Interim Receiver setting 

out its fees and disbursements.  The Interim Receiver’s detailed statements of account for this 

period are attached as exhibits to that affidavit.  The total quantum of the amounts incurred 

and for which approval is sought is $106,286.76. 

 

D) INCREASED BORROWINGS CHARGE 

18. The Appointment Order limits borrowing by the Receiver to $500,000.00.  

However, the activities of the A. Farber & Partners Inc. in its capacities as Interim 

Receiver and Receiver of the Debtors has exhausted the borrowings charge. 

19. The Receiver has evaluated the existing and expected future expenses for the steps 

necessary to administer the estates of the Debtors, and has projected that, although the amount 

will vary with the intermittent collection of accounts receivable on behalf of the Debtors, the 

anticipated borrowings beyond the assets available to the Debtors will be in amounts that 

range up to approximately $678,000, which is itself $178,000 more than the current 

borrowing authority, by January 30, 2015.  That amount does not include any provision to the 

payment on account ongoing retention of Debtor staff assisting in the ongoing security and 

realizing of the Property, the out-of-pocket expenses of an anticipated Court-approved sale 
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process (to be the matter of a separate report) or the fees and disbursements of the Trustee, the 

Receiver and its counsel (although it does for the Interim Receiver and its counsel).   

20. The Receiver believes that an increased borrowing limit of $1,000,000.00 is in the 

interests of the stakeholders of the Debtors, as it will allow the Receiver to continue the 

exercise of the powers and duties conferred upon it, and will also allow access to funds for 

any unanticipated expenses as the extent and nature of steps necessary to administer the 

estates of the Debtors is ascertained and discussed with stakeholders. 

 

E) PROPOSED CLAIMS PROCESS 

21. In the process of developing a plan to attempt to realize on the assets of the Debtors, 

the Receiver has encountered a recurring problem that there is substantial uncertainty about 

the nature and extent of the interest of the Debtors in the chattels that are in their possession, 

or in the possession of others on their behalf. 

22. In a similar manner, the Receiver has encountered difficulties in ascertaining the 

nature and extent of the interest of third parties to the chattels that are in the possession of the 

Debtors, or in the possession of others on their behalf. 

23. These problems are exemplified in the reports previously made by the Interim 

Receiver of the Companies.  To summarize the issues that have been identified by the Interim 

Receiver as set out in those reports: 

a) boats in the possession of the Debtors appear to have been sold without 

discharging loans against them owing by prior owners when sold to the 

Debtors, or by the Debtors (acting as broker or intermediary) to third parties 

(see paragraphs 42(a), (f) and (g) of the Interim Receiver’s First Report); 

b) boats in the possession of the Debtors were apparently financed by third 

parties, or pledged as security for amounts owing by the Debtors to third 

parties, on the basis of the third parties holding title documentation to those 

boats, yet those boats appear to have been nonetheless further sold by the 
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Debtors in several instances (see paragraphs 33-35 and 42(a) of the Interim 

Receiver’s First Report and paragraph 26(a) of the Interim Receiver’s Third 

Report); 

c) boats previously owned by a vendor were sold to a purchaser by the Debtors 

acting as broker or intermediary without payment to the vendor, and the boat 

remains in the possession of the Debtors with now competing claims to the 

boat by vendor and purchaser (see paragraphs 42(b), (c), (d), (e) and (g) of 

the Interim Receiver’s First Report;  and 

d) boats in the possession of the Debtors appear to be under contract for sale to 

purchasers where the purchasers have already paid some or all of the 

purchase price for the boats, but the transactions have not yet been 

completed (see paragraph 26(b) of the Interim Receiver’s Third Report). 

24. The books and records of the Debtors do not record all of these transactions and 

similar ones that have been identified by the Receiver, and where there are such records they 

are not always accurate as to the nature or quantum of the transaction as recounted by third 

parties. 

25. The Receiver is accordingly concerned that, in developing a sales and marketing plan 

for the assets of the Debtors, the Receiver is unable to have sufficient certainty about what 

chattels (principally, but not limited to, boats) in the Debtors’ possession or held on their 

behalf by others are in fact owned by the Debtors and can be used to generate proceeds of sale 

for the creditors of the Debtors.  Such uncertainty will have a detrimental impact on the 

integrity and outcome of a sales and marketing process.  The Receiver intends to come back 

to Court shortly for a sales process to take place early in 2015 in order to attempt to be in a 

position to sell the business of the Debtors as a going concern in time for the beginning of the 

boating season in 2015. 

26. Similarly, the Receiver is also concerned that it could face competing claims from 

third parties to boats or other chattels in its possession even though there may be no financial 

interest to the Debtors’ estates when the competing claims are resolved.  Not only would such 
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claims create difficulties for the Receiver in determining proper ownership and acting fairly 

for all stakeholders, but such claims would cause uncertainty about the customer base that 

makes up a marina operation for boats to be stored over winter and then housed in slip 

facilities in boating season.  The Receiver expects that a substantial component of the value of 

the business of the Debtors as a going concern will be the degree of boating traffic that a 

purchaser will be able to expect to obtain, including historical customers of the Debtors.  

Accordingly, having certainty about boats owned by customers will also aid in the success of 

the receivership in that regard as well. 

27. The Receiver has considered whether the process available in section 81 of the BIA 

might be suitable to address these concerns, but has concluded it cannot do so.  The principal 

reason for this is that there is no particular deadline for submission or review of such claims in 

a bankruptcy, whereas the Receiver wishes to ensure that all claims are made by a deadline 

after publication and notices that are typical in a claims process have taken place. 

28. The Receiver has accordingly prepared, with the assistance of its counsel, a proposed 

Property Claims Procedure Order in the form attached as Schedule “C” to the Notice of 

Motion.  In preparing that proposed order, the Receiver has considered that it is not necessary 

or desirable to include unsecured claims, nor real property matters.  Secured claims on 

chattels that are registered pursuant to the Personal Property Security Act are also not 

included in the proposed Order, because the Receiver can ascertain those claims based on the 

registrations and, if necessary, in further direct communication with the registered secured 

parties. 

29. The Receiver is already in possession of some claims of a propriety nature, including 

two formal s. 81 claims.  If the proposed Property Claims Procedure Order is granted, the 

Receiver proposes to administer claims already in its possession as if those claims were made 

pursuant to the Order, which is authorized by paragraph 12(a) of the draft order. 

‘ 



Page 10 
 

F) CONCLUSION 

30. A. Farber & Partners Inc. in its capacities as Receiver and Trustee accordingly seeks 

the Orders attached as Schedules “A”, “B” and “C” to its Notice of Motion. 

 

All of which is respectfully submitted this 19th day of December, 2014. 

A. FARBER & PARTNERS INC. 
COURT-APPOINTED RECEIVER AND TRUSTEE OF CRATE MARINE SALES 
LIMITED, F.S. CRATE & SONS LIMITED, 1330732 ONTARIO LIMITED, 1328559 
ONTARIO LIMITED, 1282648 ONTARIO LIMITED, 1382415 ONTARIO LTD., and 
1382416 ONTARIO LTD. 
 

 
       
Per:  Stuart Mitchell 
 Senior Vice President 
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AGREEMENT OF PURCHASE AND SALE 

THIS AGREEMENT is made as of the 8th day of February, 2015.   

BETWEEN: 
A. FARBER & PARTNERS INC. 

in its capacity as Court-Appointed Receiver of 
Crate Marine Sales Limited, 
F. S. Crate & Sons Limited, 
1330732 Ontario Limited,  
1328559 Ontario Limited,  
1282648 Ontario Limited, 
1382415 Ontario Ltd., and 

1382416 Ontario Ltd., 
and not in its personal capacity 

(the “Vendor”) 

- and - 
 

2450902 ONTARIO LIMITED 
 (the “Purchaser”) 

WHEREAS: 
 
A. Until December 8, 2014, Crate Marine Sales Limited (“Crate Marine”) operated the Business at the 

Locations (as such terms are hereinafter defined); 
 
B. On November 14, 2014, Crate Marine, F. S. Crate & Sons Limited, 1330732 Ontario Limited, 1328559 

Ontario Limited, 1282648 Ontario Limited, 1382415 Ontario Ltd., and 1382416 Ontario Ltd. (collectively, 
the “Debtors”) filed Notices of Intention to Make a Proposal pursuant to section 50.4(1) of the Bankruptcy 
and Insolvency Act, R.S.C., 1985, c.B-3; 
 

C. On December 8, 2014, the Ontario Superior Court of Justice (Commercial List) (the “Court”) made an 
order (such order, as amended, the “Appointment Order”), inter alia: (i) appointing A. Farber & Partners 
Inc. (“Farber”) receiver (the “Receiver”) over the assets, undertakings and properties of the Debtors, 
acquired for, or used in relation to the Business, including all proceeds thereof; and (ii) appointing Farber 
as trustee in bankruptcy of the Debtors (the “Trustee”);  

 
D. The Vendor will bring a motion for the Sales Process Order (as hereinafter defined) to authorize the Vendor 

to enter into this Agreement and conduct a sales process with respect to the Purchased Assets (as 
hereinafter defined); and  
 

E. The Purchaser has agreed to purchase from the Vendor, and the Vendor has agreed to sell to the Purchaser, 
the respective right, title and interest of the Debtors in and to the Purchased Assets on the terms and 
conditions set out herein. 

NOW THEREFORE in consideration of the mutual covenants and agreements set forth in this Agreement and the 
sum of Two ($2.00) Dollars now paid by each of the Vendor and Purchaser to the other and for other good and 
valuable consideration (the receipt and sufficiency of which is hereby acknowledged) the parties hereto covenant 
and agree as follows: 

ARTICLE 1 – DEFINITIONS 

1.1 Definitions.  The following terms will have the following meanings: 

(a) “138” means 1382416 Ontario Ltd.; 

(b) “219” means 2192422 Ontario Ltd.; 

(c) “Acceptance Date” means the date that this Agreement is executed by each of the parties 
hereto;  
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(d) “Additional Excluded Assets” has the meaning ascribed thereto in Section 2.6 hereof; 

(e)  “Affiliate” means, with respect to any Person, any other Person who directly or indirectly 
controls, is controlled by, or is under direct or indirect common control with, such Person, and 
includes any Person in like relation to an Affiliate; 

(f) “Agreement” means this agreement, as it may be supplemented, amended, restated or replaced 
from time to time by written agreement between the parties; 

(g) “Assumed Contracts” has the meaning ascribed thereto in Section 2.9 hereof; 
 

(h) “Assumed Leases” has the meaning ascribed thereto in Section 2.9 hereof; 
 

(i) “Assumed Locations” means those Locations described in Sections 1.1(ll)(i)-(iii), inclusive, 
subject to the provisions of Sections 2.6 and/or 2.9 hereof;  

 
(j) “Assumed Secured Debt” has the meaning ascribed thereto in Section 2.2(a) hereof; 

(k) “Auction” has the meaning ascribed thereto in Section 6.1(b) hereof; 

(l) “Authority” means any governmental authority, body, agency, commission, board, bureau, or 
department, whether federal, provincial or municipal, having or claiming jurisdiction over the 
Lands, and “Authorities” means all such authorities, bodies, agencies, commissions, bureaus, 
departments and boards; 

(m) “Bid Deadline” has the meaning set out in Schedule “A” to the Sales Process Order; 

(n) “Boat Slips” means the boat slips forming part of the Locations;  

(o) “Boat Slip Leases” means the right, title and interest of the respective Debtors to all rental 
agreements, leases, agreements to lease, subleases, license agreements and occupancy or other 
agreements relating to the use of the Boat Slips;  

(p) “Books and Records” means all books, records, files and papers Related to the Business in the 
Vendor’s possession or control;  

(q) “Business” means the operation collectively by the Debtors of a used and new boat and yacht 
dealership and the marinas from the Locations, including, without limitation, (i) lease of the 
Boat Slips, and (ii) provision of various services and facilities relating to the storage, servicing 
and maintenance of boats and yachts;  

(r) “Business Day” means any day that is not a Saturday, Sunday or statutory holiday in the 
Province of Ontario; 

(s) “Claims” means the right, title and interest of the (i) respective Debtors to and in all past, 
present and future claims, suits, proceedings, liabilities, obligations, losses, damages, penalties, 
judgments, costs, expenses, fines, disbursements, legal fees on such basis as may be ordered by 
a court and other professional fees and disbursements, interest, demands, causes of action and 
actions of any nature or any kind whatsoever; (ii) respective Debtors, the Vendor and the 
Trustee to and in the proceeding commenced by the Vendor under Court File No. CV-15-10830-
00CL; and (iii) respective Debtors, the Vendor and the Trustee to and in the proceeding 
commenced by the Vendor under Court File NO. CV-15-10849-00CL; and 

(t) “Contracts” means the right, title and interest of the respective Debtors to and in all pending 
and/or executory contracts, agreements, leases and arrangements Related to the Business to or 
by which any of the Debtors or any of the Purchased Assets or Business is bound or affected, 
other than the Leases; 
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(u) “Closing Date” or “Closing” means the date which is three (3) Business Days immediately 
following the date upon which the Vesting Order is granted or such other date as the Vendor and 
the Purchaser shall mutually agree upon, but in no event later than March 31, 2015;  

(v) “Crawmet Charges” means collectively, the charges/mortgages of land as further described in 
Schedule “D” attached hereto;  

(w) “Crawmet GSA” means the general security agreement made by Crate Marine in favour of 
Crawmet Corp. dated as of the 22nd day of December, 2011; 

(x) “Customer Boats” means all boats in the possession of the Debtors or the Receiver that are or 
were subject to Boat Slip Leases or other bailment arrangements; 

(y) “Deposit” shall have the meaning ascribed thereto in Section 2.3(a) hereof; 

(z) “DPII” means Dwight Powell Investments Inc.; 

(aa) “Ereg” shall have the meaning ascribed thereto in Section 8.5 hereof; 

(bb) “ETA” means the Excise Tax Act (Canada); 

(cc) “Equipment” means the right, title and interest of the respective Debtors to all furniture, 
furnishings, equipment, chattels, vehicles and other tangible personal property of every nature 
and kind, which are owned by any Debtor and incorporated in, situate upon and/or used in 
connection with the Lands and/or the operation of the Business, including, without limitation, 
those items more particularly described on Schedule “B” attached hereto; 

(dd) “Excluded Assets” means collectively, the following: 

(i) all cash on hand, certificates of deposit or similar instruments, including those in banks or 
other depositories in an account of the Vendor; and 

(ii) any Additional Excluded Assets;  

(ee) “HST” means any harmonized sales tax or value added tax exigible or applicable in Ontario 
pursuant to the ETA as it may relate to the subject transaction; 

(ff) “Intellectual Property” means the right, title and interest of the respective Debtors in the 
following items Related to the Business:  

(i) the business and trade names; 

(ii) all copyrights and trade-marks (whether used with wares or services and including the 
goodwill attaching to such trade-marks), registrations and applications for trade-marks 
and copyrights; and 

(iii) all rights and interests in and to all telephone numbers, websites, e-mail addresses and 
business styles; 

(gg) “Inventory” means the right, title and interest of the respective Debtors to all goods and 
supplies that are held for sale or lease or that have been leased or that are to be furnished or have 
been furnished under a contract of service,  Related to the Business, as of midnight on the night 
immediately prior to the Closing Date including without limitation those boats more particularly 
described in Schedule “F” attached hereto  but, for greater certainty, shall not include Customer 
Boats; 

(hh) “ITA” means the Income Tax Act (Canada);  



- 4 - 
 

Doc#3219060v17 

(ii) “Lands” means the right, title and interest of the respective Debtors in those lands and premises 
more particularly described on Schedule “A” attached hereto;  

(jj) “Leases” means collectively, the Personal Property Leases, Boat Slip Leases and Real Property 
Leases;  

 
(kk) “Licenses” means the respective right, title and interest of the Debtors to all licenses, permits, 

filings, authorizations, approvals or indicia of authority Related to the Business or necessary for 
the conduct of the Business; 

 
(ll) “Locations” means collectively, the marinas and dealerships, to the extent applicable, operated 

by the Debtors at the following locations: 
 

(i) 290 The Queensway South, Keswick, Ontario L4P 2B3; 
 
(ii) 150 Laguna Parkway, Brechin, Ontario L0K 1B0;  

 
(iii) 1354 Metro Road North, Willow Beach, Ontario L0E 1F0;  

 
(iv) 1 Port St. East, Mississauga, Ontario L5G 4N1; and  

 
(v) 951A Rue Principale, St.-Paul-Ile-Aux-Noix, Quebec J0J 1G0; 

 
(mm) “Permitted Encumbrances” means the encumbrances and other documents affecting title to 

the Lands, as described in Schedule “C” attached hereto, together with any valid and 
enforceable “purchase-money security interests” (as such term is defined in the Personal 
Property Security Act (Ontario)) and true leases in and to the Equipment and the Inventory 
having priority to the Crawmet GSA, other than any of the foregoing which have been barred 
pursuant to the Property Claims Procedure Order; 

 
(nn) “Person” is to be broadly interpreted and includes any individual, partnership, limited 

partnership, limited liability company, joint venture, syndicate, sole proprietorship, company or 
corporation with or without share capital, unincorporated association, trust, trustee, executor, 
administrator or other legal personal representative, Authority or other entity however 
designated or constituted; 

 
(oo) “Personal Property Leases” means the right, title and interest of the respective Debtors to all 

chattel leases, equipment leases, rental agreements, conditional sales contracts and other similar 
agreements Related to the Business; 

(pp) “Powell Charges” means collectively, the charges/mortgages of land as further described in 
Schedule “D” attached hereto;  

(qq) “Property Claims Procedure Order” means the Order made by the Court on December 23, 
2014 establishing a claims procedure for proprietary and secured claims in a boat or other 
tangible personal property in the possession of the Debtors or any other Person on behalf of the 
Debtors on or after the date of the Appointment Order;  

(rr) “Purchase Price” means the consideration payable by the Purchaser for the transfer of the 
respective right, title and interest of the Debtors to the Purchased Assets in accordance with 
Section 2.2 hereof; 

(ss) “Purchased Assets” means collectively, all assets, undertakings and properties of the Debtors, 
acquired for, or used in  relation to the Business, including, without limitation, the following: 

(i) the Lands; 

(ii) the Equipment;  

(iii) the Assumed Contracts, to the extent transferrable; 
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(iv) the Assumed Leases, to the extent transferrable; 

(v) the Licenses, to the extent transferrable; 

(vi) the Inventory; 

(vii) the Books and Records;  

(viii) the Receivables;  

(ix) the Intellectual Property, to the extent transferrable;  

(x) the goodwill attaching to the Business, to the extent transferrable;  

(xi) all warranties and guarantees Related to the Business, to the extent transferrable; 

(xii) all riparian rights as may be required to permit access to and use of the Boat Slips and 
any gas docks forming part of the Assumed Locations;  

(xiii) the Securities; and 

(xiv) the Claims;  

but excluding the Excluded Assets;  

(tt) “Purchaser’s Solicitors” means the firm of Chaitons LLP, Barristers and Solicitors, 5000 
Yonge Street, 10th Floor, Toronto, Ontario M2N 7E9 (Attention: Harvey Chaiton) Telephone 
No. (416) 218-1129, Telecopier No. (416) 218-1849; 
 

(uu) “Real Property Leases” means the right, title and interest of the respective Debtors to all 
leases, agreements, contracts and other similar agreements directly or indirectly, used in, arising 
from, or relating in any manner to the occupation by any of the Debtors of the Assumed 
Locations; 

(vv) “Receivables” means the right, title and interest of the respective Debtors to all accounts 
receivable, bills receivable, trade accounts, book debts, insurance claims, loans made by any of 
the Debtors to any of their respective shareholders and/or any other Person(s), and choses-in-
action, now or hereafter due or owing to any of the Debtors, Related to the Business together 
with any unpaid interest accrued on such items and any security or collateral for such items, 
including recoverable deposits, attributable to the period prior to Closing; 

(ww) “Receiver’s Certificate” has the meaning ascribed thereto in Section 8.2 hereof; 

(xx) “Receiver’s Charge” has the meaning set out in the Appointment Order;  

(yy) “Receiver’s Borrowings Charge” has the meaning set out in the Appointment Order; 

(zz) “Related to the Business” means, directly or indirectly, used in, arising from, or relating in any 
manner to the Business and/or the Purchased Assets;   

(aaa) “Requisition Period” has the meaning ascribed thereto in Section 3.5 hereof; 

(bbb) “Rights” has the meaning ascribed thereto in Section 9.12 hereof; 

(ccc) “Sales Process Order” means an order to be sought from the Court upon terms acceptable to 
the parties hereto, each acting reasonably, that alone or in combination, among other things 
authorizes the Vendor to enter into this Agreement and to conduct a sales process for the right, 
title and interest of the respective Debtors to the Purchased Assets and Excluded Assets;  
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(ddd) “Secured Debt” means any and all amounts secured by the Crawmet Charges, the Crawmet 
GSA and the Powell Charges, including any and all principal, interest, fees and other amounts 
as set out in Schedule “E” herein;  

(eee) “Securities” means all shares and securities held by any of the Debtors in the capital of any 
other corporations, including, without limitation, the shares owned by 138 in 219, as further 
described in Section 5.4(k) hereof and specifically excluding the shares held by any of the 
Debtors in the capital of any other of the Debtors;  

(fff) “Stalking Horse Bid” has the meaning ascribed thereto in Section 6.1(a) hereof; 

(ggg) “Superior Bid(s)” shall mean an all cash offer or offers by any Person(s) other than the 
Purchaser or its Affiliates to purchase all or any of the right, title and interest of the respective 
Debtors to the Purchased Assets, which has or in the aggregate have cash consideration at least 
Five Hundred Thousand ($500,000) Dollars higher than the Purchase Price in this Stalking 
Horse Bid as determined pursuant to the Sales Process Order, provided that no offer(s) shall 
qualify as a Superior Bid unless it meets, among other things, the following minimum criteria:  

(i) the offer(s) must be accompanied by a cash deposit which is at least equal to five (5%) 
percent of the purchase price or aggregate purchase prices offered therein; 

(ii) the offer(s) must provide for the payout in full in cash of the Assumed Secured Debt on 
Closing;  

(iii) the offer(s) must be irrevocable until April 10, 2015 and specify that the Closing shall 
take place prior to April 20, 2015; 

(iv) the offer(s) must be on terms in the aggregate no less favourable and no more 
burdensome or conditional than the Stalking Horse Bid; 

(v) except as provided in sub-clause (ii)  above, the offer(s) must be substantially in the form 
of the Stalking Horse Bid, with any changes to the offer(s) black-lined against the 
Stalking Horse Bid;  

(vi) the offer(s) must be supported by evidence in writing of (a) liquidity, or (b) committed 
financing from a lender and on terms and conditions (if any) satisfactory to the Vendor, 
in its sole discretion, in each case sufficient, in the sole discretion of the Vendor, to close 
a transaction within the timelines detailed in the Sales Process Order. 

(hhh) “Taxes” means all taxes, charges, fees, levies, imposts and other assessments, including all 
income, goods and services, value added, capital, capital gains, withholding, excise, real 
property and personal property taxes, and any other taxes, customs duties, fees, assessments or 
similar charges in the nature of a tax and any interest, fines and penalties, imposed by any 
Authority and whether disputed or not; 

(iii) “Vendor’s Deliveries” shall have the meaning ascribed thereto in Section 2.8 hereof; 

(jjj) “Vendor’s Knowledge” means to the best of the knowledge, information and belief of the 
Vendor, its officers, directors, employees, agents and representatives, in all instances, without 
independent verification;  

(kkk) “Vendor’s Solicitors” means the firm of Goldman Sloan Nash & Haber LLP, Barristers and 
Solicitors, 480 University Avenue, Suite 1600, Toronto, Ontario M5G 1V2 (Attention: Michael 
B. Rotsztain) Telephone No. (416) 597-7870, Telecopier No. (416) 597-3370;  

(lll) “Vesting Order” means an order to be sought from the Court vesting the Trustee’s and the 
Debtors’ respective right, title and interest in the Purchased Assets in the Purchaser or its 
permitted assignee; and 

(mmm) “Winning Bidder” has the meaning ascribed thereto in Section 6.1(b) hereof. 
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1.2 Schedules.  The following are the Schedules attached to this Agreement: 
 

Schedule “A”:  Description of the Lands 
Schedule “B”:  Equipment  
Schedule “C”:  Permitted Encumbrances 
Schedule “D”:   Description of the Crawmet Charges and the Powell Charges 
Schedule “E”:  Secured Debt 
Schedule “F”:  Inventory of Boats  

1.3 Interpretation.  In and for the purpose of this Agreement, except as otherwise expressly provided: 

(a) “this Agreement” means this agreement as may from time to time be supplemented or amended, 
and includes the Schedules; 

(b) all references in this Agreement to designated Articles, Sections, subsections, paragraphs, clauses 
or Schedules are to the designated Articles, Sections, subsections, paragraphs, clauses or 
Schedules of or attached to this Agreement; 

(c) the words “herein”, “hereof” and “hereunder” and other words of similar import refer to this 
Agreement as a whole and not to any particular Article, Section, subsection, paragraph or clause; 

(d) the headings are for convenience only and do not form a part of this Agreement and are not 
intended to interpret, define or limit the scope, extent or intent of this Agreement or any provision 
hereof;  

(e) the singular of any term includes the plural, and vice versa, the use of any term is generally 
applicable to any gender and where applicable, a body corporate, the word “or” is not exclusive 
and the word “including” is not limiting (whether or not non-limiting language (such as “without 
limitation” or “but not limited to” or words of similar import) is used with reference thereto); and  

(f) all dollar amounts referred to in this Agreement are stated in Canadian Dollars and any payment 
contemplated by this Agreement shall be made by cash, certified cheque, wire transfer or any 
other method that provides immediately available funds. 

1.4 Governing Law.  This Agreement will be governed by and interpreted, and the rights and remedies of the 
parties hereto determined, in accordance with the laws of the Province of Ontario and the federal laws of Canada 
applicable therein.  The parties hereto hereby agree and attorn to the jurisdiction of the Court. 
 

ARTICLE 2 – TRANSFER, PURCHASE PRICE AND PAYMENT 

2.1 Agreement.  The Purchaser hereby agrees to purchase the Purchased Assets from the Vendor and the 
Vendor hereby agrees to sell the Purchased Assets to the Purchaser, subject to the terms and conditions set forth 
herein. 

2.2 Purchase Price.  The purchase price payable by the Purchaser to the Vendor (or as it may otherwise direct) 
for the Purchased Assets shall be equal to the aggregate of the following (the “Purchase Price”), which amounts 
shall be adjusted as of the Closing Date in accordance with the provisions hereof: 

(a) the Secured Debt less the sum of One Million ($1,000,000) Dollars in respect of amounts secured 
by the Crawmet GSA (the “Assumed Secured Debt”); 

(b) any and all amounts secured by the Receiver’s Charge and the Receiver’s Borrowings Charge at 
Closing;  

(c) the amount estimated by the Receiver to be the aggregate fees, disbursements and expenses of the 
Receiver and the Trustee, and of their Counsel, including without limitation the fees, 
disbursements and expenses for the matters described in Section 2.11(e), for the period from and 
after Closing to the discharges of the Receiver and the Trustee respectively.  Should the aggregate 
of such fee and disbursements be less than the amount so paid, any surplus shall be refunded to the 
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Purchaser no later than thirty (30) days after the later of the date of discharge of the Receiver and 
the date of the discharge of the Trustee.   

(d) the additional sum of (i) Five Hundred and Fifty Thousand ($550,000) Dollars in respect of the 
portion of the Lands legally described in PIN 03475-0135 (LT) (in addition to the assumption by 
the Purchaser of the Assumed Secured Debt registered against title thereto), and (ii) Seven 
Hundred and Ten Thousand ($710,000) Dollars in respect of the portion of the Lands legally 
described in PINs 03475-1967 (LT) and 03475-1972 (LT); and  

(e) any and all other amounts and claims on account of realty tax arrears, utility arrears and source 
deductions, if any, which rank in priority to the Crawmet Charges, the Crawmet GSA and/or the 
Powell Charges on or against the Purchased Assets.  

2.3 Payment of Purchase Price.  The Purchaser shall satisfy the Purchase Price as follows: 

(a) by payment to the Vendor, in Trust, within one (1) Business Day following the Acceptance Date, a 
sum equal to Two Hundred and Fifty Thousand ($250,000) Dollars in lawful money of Canada 
(the “Deposit”) by way of a certified cheque drawn on a solicitor’s trust account from a Canadian 
chartered bank (a “Bank”) listed in Schedule 1 to the Bank Act (Canada) (a “Certified Cheque”), 
wire transfer using the Large Value Transfer System administered by the Canadian Payments 
Association (a “Wire Transfer”), or bank draft drawn on a  Bank purchased by the Purchaser’s 
solicitor (a “Bank Draft”), to be credited against the Purchase Price on Closing;  

(b) by the assumption of the Assumed Secured Debt on Closing, to be credited against the Purchase 
Price, accompanied by releases and discharges from Crawmet Corp., DPII, and Dwight Powell of 
the Debtors of and from the Assumed Secured Debt; and  

(c) the balance of the Purchase Price for the Purchased Assets by payment of such amount to the 
Vendor or as the Vendor may direct on the Closing Date by Certified Cheque, Wire Transfer or 
Bank Draft. 

2.4 Allocation of Purchase Price.  The Vendor and the Purchaser hereby acknowledge and agree that the 
Purchase Price shall be allocated amongst the Purchased Assets as the parties hereto may mutually agree prior to 
Closing, each acting reasonably, failing which, such determination shall be made by the Court or as otherwise may 
be directed by the Court, as submitted by either party hereto.  The Purchaser and the Vendor shall follow such 
allocations in determining and reporting their liabilities for any Taxes and without limitation, shall file their 
respective income tax returns prepared in accordance with such allocations. Provided that nothing herein shall 
require the Vendor or the Trustee to file any income tax returns that it is not otherwise required to file.   

2.5 Deposit. The Deposit shall be held by the Vendor without interest and shall be: 

(a) credited to the Purchaser against the Purchase Price on the Closing Date if the purchase and sale of 
the Purchased Assets is completed pursuant to this Agreement; or 

(b) refunded to the Purchaser without deduction if the purchase and sale of the Purchased Assets is 
not completed pursuant to this Agreement, provided that the Purchaser is not in default under this 
Agreement, which refund shall be accepted by the Purchaser in full satisfaction of all damages, 
losses, costs and expenses incurred by the Purchaser as a result of such non-completion; or 

(c) retained by the Vendor as liquidated damages, if the purchase and sale of the Purchased Assets is 
otherwise not completed pursuant to this Agreement, as a result of the Purchaser’s breach 
hereunder, without prejudice to any other rights and remedies it may have under this Agreement or 
at law or in equity as a result of such non-completion.  

2.6 Additional Excluded Assets. Save and except as otherwise expressly set out herein, the Purchaser may, at 
its option, exclude any of the Purchased Assets (the “Additional Excluded Assets”) from the transaction 
contemplated hereby at any time prior to Closing upon delivery of prior written notice to the Vendor, whereupon 
such Additional Excluded Assets shall be deemed to form part of the Excluded Assets, provided, however, that there 
shall be no reduction in the Purchase Price as a result of such exclusion.  
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2.7 Capacity of Vendor.  The Vendor is entering into this Agreement solely in its capacity as receiver of the 
assets, undertakings and properties of Debtors and not in its personal or any other capacity and the Vendor and its 
agents, officers, directors and employees will have no personal or corporate liability under or as a result of this 
Agreement, or otherwise in connection herewith. Any claim against the Vendor shall be limited to and only 
enforceable against the property and assets then held by or available to it in its said capacity as receiver of the assets, 
undertakings and properties of the Debtors and shall not apply to its personal property and assets held by it in any 
other capacity.  The term “Vendor” as used in this Agreement shall have no inference or reference to the present 
registered owner of the Purchased Assets. Provided that notwithstanding the foregoing and/or anything contained 
herein to the contrary, the Vendor hereby acknowledges and agrees that in the event that the Trustee’s participation 
and/or assistance is required in order to fulfil the obligations of the Vendor hereunder and/or otherwise transfer any 
of the Purchased Assets to the Purchaser in accordance with the terms and conditions hereof, the Trustee shall 
provide such participation and/or assistance to the extent required, subject to obtaining such inspector and/or Court 
approval as may be required, and provided that the Purchaser shall first fund all costs and expenses and all payments 
to third parties and other amounts required to be paid or expended in connection with such participation and/or 
assistance.   

2.8 Deliveries.  The Vendor hereby covenants and agrees, commencing five (5) Business Days following the 
Acceptance Date, to provide access to the Purchaser during regular business hours on Business Days, to such of the 
following materials (collectively, the “Vendor’s Deliveries”) as may be in its possession, for the purposes of review 
by the Purchaser and, if desired, making photocopies or scanned copies at the Purchaser’s expense: 
 

(a) Survey: copy of any plans of survey of the Lands, whether or not showing the location of all 
buildings situate thereon and easements;  

 
(b) Contracts: copies of the Contracts; 
 
(c) Leases: copies of the Leases;  
 
(d) Licenses: copies of the Licenses;  
 
(e) Authorizations: signed authorizations for off-title investigations, provided that such 

authorizations expressly prohibit any inspections to be conducted by any Authority in respect of 
the Purchased Assets; 

 
(f) Other: any other documentation and/or information in the possession of the Vendor pertaining to 

the Purchased Assets and/or the Business which the Purchaser may reasonably request.  
 

The Purchaser acknowledges that the Vendor makes no representation and/or warranty as to the accuracy, 
completeness, correctness, fitness for purpose or comprehensiveness of the Vendor’s Deliveries, and any 
information contained therein, or as to the Purchaser’s entitlement to use or rely on same, and that the Purchaser 
shall be required to make its own investigations to satisfy itself in this regard.  

2.9 Assumed Contracts and Assumed Leases. Save and except as hereinafter set out, the Purchaser shall give 
notice to the Vendor in writing, at least five (5) Business Days prior to the Closing Date, of those Contracts and 
Leases that it elects to assume on Closing (which Contracts and Leases shall be referred to as the “Assumed 
Contracts” and the “Assumed Leases”, respectively). This Agreement and any document delivered under this 
Agreement will not constitute an assignment or an attempted assignment of any Contract and/or Lease contemplated 
to be assigned to the Purchaser under this Agreement which is not assignable without the consent of a third party if 
such consent has not been obtained and such assignment or attempted assignment would constitute a breach of such 
Contract and/or Lease, in which event, the provisions of Section 9.12 hereof shall govern.  

2.10 Assumed Obligations. On Closing, the Purchaser shall assume and become liable for, and shall pay, 
satisfy, assume, discharge, observe, perform and fulfill, as applicable, the Assumed Secured Debt, together with all 
obligations under the Assumed Contracts, the Assumed Leases and the Licenses to the extent attributable to the 
period from and after Closing. Save and except as hereinbefore set out in this Section 2.10 and as provided in 
Sections 2.2 (b) and (c), the Purchaser shall not assume or be obligated or responsible to pay, perform, satisfy or 
otherwise discharge any liabilities of the Vendor, or the Business, whether incurred prior to or subsequent to the 
Closing Date.  



- 10 - 
 

Doc#3219060v17 

2.11  Property Claims Procedure Order Matters.  The following provisions shall apply to the Customer 
Boats, Equipment and Inventory, which are subject to the Property Claims Procedure Order: 

(a) capitalized terms not otherwise defined in this Section shall have the meanings ascribed thereto in 
the Property Claims Procedure Order; 

(b) the Purchaser acknowledges that the Vendor has continuing duties, responsibilities, actions and 
roles under the Property Claims Procedure Order and that on Closing there may be (i) Customer 
Boats remaining at the Assumed Locations as a result of, among other things, Property Claims not 
having been asserted against such Customer Boats or final entitlement thereto not having been 
determined pursuant to the provisions of the Property Claims Procedure Order (collectively, the 
“Remaining Customer Boats”), (ii)  Equipment and Inventory with respect to which Property 
Claims have not been barred pursuant to the provisions of the Property Claims Procedure Order 
(collectively the “Disputed Equipment and Inventory”);  

(c)        on Closing, the Vendor shall provide the Purchaser with listings of the Remaining Customer Boats 
and of the Disputed Equipment and Inventory, respectively;   

(d) there shall be no reduction of the Purchase Price in respect of any Disputed Equipment and 
Inventory; 

(e) after Closing, and for as long as is necessary for the Vendor to (i) complete the duties, 
responsibilities, actions and roles required of it by the Property Claims Procedure Order and by 
any other applicable order of the Court, and (ii) release or remove or arrange for the release or 
removal from the Assumed Locations of Remaining Customer Boats, the Purchaser shall at its 
expense cooperate with the Vendor in respect of, and facilitate, the foregoing. Without limiting the 
generality of the foregoing, for so long as is necessary as provided above, the Purchaser shall, at 
no charge to or consideration from the Vendor, but at the Vendor’s risk, (aa) permit the Remaining 
Customer Boats to continue to remain at the Assumed Locations, (bb) permit the Vendor and its 
duly authorized agents to have access to the Assumed Locations to comply with the Property 
Claims Procedure Order and any other applicable order of the Court  and to take all necessary 
actions to preserve, protect and insure the Remaining Customer Boats as would a prudent owner 
thereof, and (cc) permit the Remaining Customer Boats to be removed from the Assumed 
Locations by the Vendor and its duly authorized agents  or by Persons who pursuant to the 
Property Claims Procedure Order and or any other applicable order of the Court are finally 
determined to be entitled thereto (collectively, the “Entitled Persons”), at times mutually 
acceptable to the Purchaser and to the Vendor or the Entitled Persons, as the case may be. 

ARTICLE 3– COMPLETION, POSSESSION AND ADJUSTMENTS 

3.1 Completion.  The completion of the transaction contemplated by this Agreement will occur on the Closing 
Date, or such other date as may be agreed to in writing by the Vendor and the Purchaser, and the place of Closing 
will be the offices of the Vendor’s Solicitors, or such other location as the parties may mutually agree upon. 

3.2 Possession.  The Purchaser may enter upon the Lands and take possession of the Purchased Assets 
immediately following Closing. 
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3.3 No Adjustments.  There shall be no adjustments to the Purchase Price in respect of any matter whatsoever.  

3.4 Risk.  The Purchased Assets will be at the Vendor’s risk until the Vendor’s certificate (as contemplated by 
the Vesting Order) is delivered to the Purchaser’s Solicitors on the Closing Date and thereafter at the Purchaser’s 
risk.  Pending completion, the Vendor will hold all insurance policies and any proceeds derived therefrom in trust 
for the parties as their respective interests may appear and in the event of loss or damage to the Purchased Assets 
occurring before such time by reason of fire, tempest, lightning, earthquake, flood or other act of God, explosion, 
riot, civil commotion, insurrection, war or otherwise howsoever, the amount of such insurance proceeds paid or 
payable to the Vendor with respect thereto will be applied in reduction of the Purchase Price and the transfer of the 
Purchased Assets to the Purchaser will proceed in the manner described herein and without any reduction or 
adjustment to the Purchase Price or any other change in the terms of this Agreement.  

3.5     Requisition Period and Title Matters. Purchaser shall be allowed until 6:00 p.m. on the 27th day of 
February, 2015 (the “Requisition Period”) to examine the title to the Lands at the Purchaser’s own expense.  
Provided that the title to the Lands is good and free from all registered restrictions, charges, liens, and encumbrances 
except those to be removed from the Lands by the Vesting Order and except for the Permitted Encumbrances. If, on 
or before the expiration of the Requisition Period any valid objection to title is made in writing to the Vendor and 
which the Vendor is unable or unwilling to remove, remedy or satisfy and which the Purchaser will not waive, this 
Agreement not withstanding any intermediate acts or negotiations in respect of such objections, shall be at an end 
and all monies paid shall be returned without interest or deduction and the Vendor shall not be liable for any costs or 
damages. Save as to any valid objection so made by such day and except for any objection going to the root of the 
title, the Purchaser shall be conclusively deemed to have accepted Vendor’s title to the  Lands. 

ARTICLE 4 – VENDOR’S REPRESENTATIONS AND WARRANTIES 

4.1 Vendor’s Representations and Warranties.  The Vendor represents and warrants to the Purchaser as 
follows: 

(a) the Vendor is a corporation duly incorporated and validly existing under the laws of its jurisdiction 
of incorporation, and subject to the Vendor obtaining Sales Process Order and the Vesting Order, 
it has full power, authority and capacity to enter into this Agreement and to carry out the 
transactions contemplated herein; and 

(b) the Vendor is not a “non-resident” for the purposes of the ITA. 

4.2 Survival of Representations and Warranties.  The representations and warranties contained in Section 
4.1 hereof or any other agreement, certificate or instrument delivered pursuant to this Agreement shall survive the 
Closing and, notwithstanding the Closing, shall continue in full force and effect for the benefit of the Purchaser, 
until the earlier of (i) the date of the Vendor’s discharge as Receiver; and (ii) the expiry of a period of twelve (12) 
months from the Closing Date, after which time the Vendor shall be released from all obligations in respect of such 
representations and warranties except with respect to any claims asserted by the Purchaser in writing (setting out in 
reasonable detail the nature of the claim and the appropriate amount thereof) before the expiration of such period.  

ARTICLE 5 – PURCHASER’S COVENANTS, REPRESENTATIONS, WARRANTIES AND 
ACKNOWLEDGEMENTS 

5.1 Purchaser’s Covenants.  The Purchaser covenants and agrees that it will effective on and after the Closing 
Date, assume and be fully responsible for: 

(i) all obligations which are to be observed or performed from and after completion of this transaction 
under the Permitted Encumbrances; and 

(ii) any other obligations and liabilities assumed by the Purchaser as provided for by this Agreement. 

5.2 Purchaser’s Representations and Warranties.  The Purchaser hereby represents and warrants to the 
Vendor as follows, as applicable: 

(i) the Purchaser is and will be as of Closing, a corporation duly incorporated and validly existing 
under the laws of its jurisdiction of incorporation and is duly qualified to purchase and own the 



- 12 - 
 

Doc#3219060v17 

Purchased Assets and the Purchaser has full power, authority and capacity to enter into this 
Agreement and carry out the transaction contemplated herein; 

(ii) all necessary action on the part of the Purchaser has been taken to authorize and approve the 
execution and delivery of this Agreement and the completion of the transaction contemplated 
herein;  

(iii) no consent or approval of or registration, declaration or filing with any Authority is required for 
the execution or delivery of this Agreement by the Purchaser, the validity or enforceability of this 
Agreement against the Purchaser, or the performance by the Purchaser of any of its obligations 
hereunder;  

(iv) the Purchaser will be a “registrant” under Part IX of the ETA as of the Closing Date and will 
notify the Vendor of its registration number prior to such time, and the Purchaser shall indemnify 
the Vendor with respect to the amount of any HST exigible in respect of the transaction 
contemplated by this Agreement should the Purchaser not pay such amount on Closing; and 

(v) the Purchaser is not a non-Canadian for the purposes of the Investment Canada Act (Canada).  

5.3 Survival of Representations and Warranties.  The representations and warranties contained in Section 
5.2 hereof or any other agreement, certificate or instrument delivered pursuant to this Agreement shall survive the 
Closing, and notwithstanding the Closing, shall continue in full force and effect for the benefit of the Vendor, for a 
period of twelve (12) months from the Closing Date, after which time the Purchaser shall be released from all 
obligations in respect of such representations and warranties except with respect to any claims asserted by the 
Vendor in writing (setting out in reasonable detail the nature of the claim and the appropriate amount thereof) before 
the expiration of such period. 

5.4 Purchaser’s Acknowledgements.  Save as otherwise provided herein, the Purchaser hereby acknowledges 
and agrees as follows: 

(a) it is relying entirely upon its own investigations and inspections in entering into this Agreement 
and has satisfied itself with respect to such investigations and inspections; 

(b) there is no representation, warranty or condition, express or implied, statutory or otherwise, of any 
kind as to the Purchased Assets or any of the Debtors including, without limitation, that the 
present use or future intended use by the Purchaser of the Purchased Assets is or will be lawful or 
permitted, and/or relating in any way to the condition or state of repair of the Lands, the 
Equipment, and/or the Inventory or to title, outstanding liens or charges, description, fitness for 
purpose, merchantability, quantity, condition, defect (patent or latent), value, and/or quality 
thereof; 

(c) it is purchasing the Purchased Assets on an “as is, where is” basis including without limitation, 
outstanding work orders, stop work orders, deficiency notices, infractions, open permits, 
compliance requests, development fees, education levies imposts, lot levies, local improvements, 
sewer charges, zoning and building code violations and any outstanding requirements which have 
been or may be issued by any Authority, the structural integrity of the Lands, together with any 
other improvements on the Lands; 

(d) the Vendor shall have no liability or obligation with respect to the value, state, condition or extent 
of the Purchased Assets, whether or not the matter is within the Vendor’s Knowledge and that 
pursuant to Property Claims Procedure Order dated December 23, 2014, Persons may assert 
proprietary or security interests in certain of the Purchased Assets which, if accepted by the 
Vendor and, with respect to Purchased Assets in which Crawmet Corp. is asserting a propriety or 
security interest, not disputed by Crawmet Corp., or otherwise determined to be valid, would 
result in the Persons being entitled to the relevant Purchased Assets; 

(e) the Vendor has made no representations or warranties with respect to or in any way related to the 
Lands, including without limitation, the following: 
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(i) the conformity of the Lands to past, current or future applicable zoning or building code 
requirements; 

(ii) the existence of soil instability, past soil repairs, soil additions or conditions of soil fill; 

(iii) the sufficiency of any drainage; 

(iv) whether the Lands is located wholly or partially in a flood plain or a flood hazard 
boundary or similar area; 

(v) the existence or non-existence of underground storage tanks; 

(vi) the presence or absence of toxic wastes, hazardous materials or contaminants in, on or 
about the Lands or any other environmental issue or condition; 

(vii) any other matter affecting the stability or integrity of the Lands; 

(viii) the availability of public utilities and services for the Lands; and/or 

(ix) the existence of zoning or building entitlements affecting the Lands; 

(f) any information provided by the Vendor describing the Purchased Assets has been prepared solely 
for the convenience of prospective purchasers and is not warranted to be complete or accurate or 
correct and none of such information forms a part of this Agreement; 

(g) no adjustment shall be allowed to the Purchaser for changes to the Purchased Assets from the 
Acceptance Date to the Closing Date; 

(h) the Vendor shall not be required to furnish or produce any document, record, survey or evidence 
of title with respect to the Purchased Assets, except those in its possession;  

(i) the description of the Lands is believed by the Vendor to be correct, but if any misstatement, error 
or omission is found in the particulars thereof, this Agreement shall not be rendered null and void 
and the Purchaser shall not be entitled to an abatement in the Purchase Price; 

(j) it is understood that the tenants named in the Real Property Lease for the Marina in Brechin, 
Ontario, the term of which expires on April 30, 2015, are “Steve Crate and Greg Crate, in trust, for 
a company to be incorporated under the name ‘Crates Lagoon City Marine Inc’ or a similar 
name”,  the landlord under such Real Property Lease is seeking an order from the Court, among 
other things, excluding the leased premises from the receivership of the Debtors and precluding 
the removal of any assets or equipment from the premises in the absence of proof of ownership of 
that asset by one of the Debtors and the landlord has advised the Vendor that it has entered into a 
lease relationship with Pride Marine Group which is to commence after the expiry of the present 
Real Property Lease term; and 

(k) it is understood that the lands on which the Willow Beach Marina is located are owned by 219, 
whose shareholders appear to be 138, as to 50%, and DPII, as to 50%, and the shares of 219 
owned by 138 may be encumbered by a share pledge or other security in favour of DPII and/or 
Dwight Powell. 219 may be the owner of the equipment, inventory and other personal property on 
the Willow Beach Marina premises. The tenant named in a lease letter of intent (which may apply 
to the Willow Beach Marina) from DPII (unsigned by it) addressed to Powell Contracting Limited, 
is “Crates Willow Beach”, apparently an unincorporated operating division of 138, which appears 
to have signed the lease letter of intent;  

(l) the Vendor has no knowledge as to whether physical share certificates for any of the Securities 
may be available and/or in the possession of the Debtors; 

(m) the Vendor has no knowledge other than as set out above in this Section 5.4(k) as to whether or 
not the Securities have been pledged or encumbered in favour of a third party, or whether the same 
may be the subject of any control agreement. 
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The Purchaser further acknowledges that the Vendor is selling the Purchased Assets on an “as is, where is” basis as 
they exist on the Closing Date and that it has entered into this Agreement on the basis that the Vendor does not 
guarantee title to the Purchased Assets and that the Purchaser has conducted or will have conducted prior to Closing 
such inspections of the condition of and title to the Purchased Assets as it deemed appropriate and has satisfied itself 
with regard to these matters. Without limiting the generality of the foregoing, any and all conditions, warranties or 
representations expressed or implied pursuant to the Sale of Goods Act (Ontario) or similar legislation do not apply 
to this transaction of purchase and sale and have been waived by the Purchaser. 

ARTICLE 6 – SALE PROCESS AND CONDITIONS OF CLOSING 

6.1 Sale Process.  

(a) The Vendor shall bring a motion for the Sales Process Order on or before February 13, 2015.  The 
Sales Process Order shall recognize the Purchase Price as a baseline or “stalking horse bid” (the 
“Stalking Horse Bid”), and shall also provide for a marketing process of the Purchased Assets by 
the Vendor with the potential for competitive bidding, to be administered by the Vendor.  The 
Purchaser acknowledges and agrees that the aforementioned process is in contemplation of 
determining whether a Superior Bid can be obtained for the Purchased Assets. 

(b) In the event that one or more Persons submit a Superior Bid on or before the Bid Deadline, an 
auction of the Purchased Assets shall be held within three (3) Business Days of the Bid Deadline 
(the “Auction”). The Auction will be conducted in accordance with the process set forth in the 
Sales Process Order. Upon the completion of the Auction, there shall be a binding agreement of 
purchase and sale between the winner of the Auction (the “Winning Bidder”) and the Vendor.  
The Vendor shall make a motion to the Court, within seven (7) Business Days following the 
Auction, for an order approving the agreement reached with the Winning Bidder and to vest the 
Purchased Assets in the Winning Bidder and, if granted, shall proceed with closing the transaction 
forthwith.   

(c) Notwithstanding anything contained herein to the contrary, in the event that the Purchaser is not 
the Winning Bidder, then upon the making of the order by the Court contemplated in subsection 
6.1(b) above, the Deposit shall immediately be released from trust and paid to the Purchaser. If no 
Superior Bid(s) is received by the Bid Deadline, the Vendor shall bring a motion to the Court to 
obtain the Vesting Order and, if granted, shall proceed with completing the transaction 
contemplated hereby forthwith. 

6.2 Purchaser’s Conditions.  The Purchaser shall not be obliged to complete the transaction contemplated 
hereunder unless, on or before the Closing Date, the Purchaser becomes the Winning Bidder and all of the terms, 
covenants and agreements set forth in this Agreement to be complied with or performed by the Vendor on or before 
the Closing Date shall have been complied with or performed by the Vendor, and all representations and warranties 
of the Vendor are true and correct as of the Closing Date as though made on and as of that date. 

6.3 Vendor’s Conditions. The Vendor shall not be obliged to complete the transaction contemplated 
hereunder unless, on or before the Closing Date, the following conditions shall have been satisfied: 

(a) all of the terms, covenants and agreements set forth in this Agreement to be complied with or 
performed by the Purchaser on or before the Closing Date shall have been complied with or 
performed by the Purchaser, and all representations and warranties of the Purchaser are true and 
correct as of the Closing Date as though made on and as of that date; 

(b) the Purchaser becomes the Winning Bidder; 

(c) the making of the Vesting Order by the Court approving the sale by the Vendor to the Purchaser of 
the Purchased Assets in accordance with this Agreement and vesting the Trustee’s and the 
Debtors’ respective right, title and interest therein in the Purchaser, free and clear of any claims, 
save and except for the Permitted Encumbrances;  

(d) the Vesting Order shall not have been stayed, set aside or varied in any material respect; and 
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(e) no stay shall be effective in respect of the Closing nor any order restraining or prohibiting Closing 
shall have been made by the Court. 

6.4 Court Approval.  The Purchaser hereby further acknowledges and agrees that this Agreement and the 
contemplated sale of the Purchased Assets are subject to the condition (not capable of waiver) that prior to Closing 
the Vendor shall have obtained the Vesting Order from the Court.  The Vendor shall diligently pursue such 
application or applications and shall promptly notify the Purchaser of the disposition thereof.  The Purchaser, at its 
own expense, shall promptly provide to the Vendor all such information and assistance within the Purchaser’s power 
as the Vendor may reasonably require to obtain the Vesting Order.  If the Court shall not have granted the Vesting 
Order on or before March 27, 2015 or any extension thereof as may have been mutually agreed to between the 
parties hereto, this Agreement shall be automatically terminated and neither party shall have any further obligation 
to the other respecting this Agreement.   

6.5 Non-Fulfillment.  If any of the conditions contained in this Article 6 shall not have been fulfilled or 
performed on or before the date provided for satisfaction of such condition(s) and the party or parties entitled to 
waive the same, if capable of waiver, shall not have done so, this Agreement shall be deemed to be terminated 
without further act by the Vendor or the Purchaser and the further obligations of the Vendor and the Purchaser under 
this Agreement shall terminate, and the Deposit shall be returned to the Purchaser without deduction or interest and 
neither party shall have any further obligations or liabilities hereunder. 

6.6 Planning Act.  This Agreement is subject to the express condition that it will be effective only if the parties 
have complied with the provisions of Section 50 of the Planning Act (Ontario), as of the Closing Date.  

ARTICLE 7 – PREPARATION OF CLOSING DOCUMENTS 

7.1 Delivery of Closing Documents by Vendor.  On or before the Closing Date, the Vendor will cause the 
Vendor’s Solicitors to deliver to the Purchaser’s Solicitors the following items, duly executed by the Vendor (if 
applicable) and in registrable form wherever appropriate, to be dealt with pursuant to Article 8 of this Agreement: 

(a) a copy of the Vesting Order and the Receiver’s Certificate;  

(b) the listings of the Remaining Customer Boats and of the Disputed Equipment and Inventory in 
accordance with Section 2.11(c) hereof; 

(c) a statement showing the amounts secured under the Receiver’s Charge and the Receiver’s 
Borrowings Charge as of the Closing Date; 

(d) a bill of sale relating to the Equipment and the Inventory; 

(e) an assignment by the Vendor and assumption by the Purchaser, effective as of Closing Date, of the 
Assumed Contracts; 

(f) an assignment by the Vendor and assumption by the Purchaser, effective as of Closing Date, of the 
Assumed Leases; 

(g) an assignment by the Vendor and assumption by the Purchaser, effective as of Closing Date, of the 
Licenses; 

(h) an assignment by the Vendor and assumption by the Purchaser, effective as of Closing Date, of all 
warranties and guarantees relating to the Purchased Assets, to the extent transferrable; 

(i) the certificate(s) representing the Securities, duly endorsed by the Vendor in blank if in the 
Vendor’s possession or control; 

(j) all keys for the Lands which are in the possession or control of the Vendor, or a direction to 
release such keys in lieu thereof; 

(k) a certificate of a senior officer of the Vendor declaring that the Vendor is not a “non-resident” for 
the purposes of Section 116 of the ITA;  
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(l) a certificate of a senior officer of the Vendor certifying that each of the warranties and 
representations of the Vendor set out herein are true and accurate on the Closing Date except as 
disclosed therein and that the Vendor has complied with and performed all the terms, covenants 
and agreements set out herein to be complied with or performed by the Vendor on or before the 
Closing Date; and  

(m) to the extent applicable, the joint elections contemplated by Sections 9.5 and 9.6 hereof.  

7.2 Delivery of Closing Documents by Purchaser.  On or before the Closing Date, the Purchaser will cause 
the Purchaser’s Solicitors to deliver to the Vendor’s Solicitors the following items, duly executed by the Purchaser 
(if applicable), to be dealt with in accordance with Article 8: 

(a) the balance of the Purchase Price for the Purchased Assets in accordance with the provisions of 
Section 2.3(c) hereof; 

(b) the assumption of the Assumed Secured Debt together with the releases and discharges from 
Crawmet Corp., DPII, and Dwight Powell required pursuant to s.2.3(b);  

(c) a certificate of a senior officer of the Purchaser certifying that each of the warranties and 
representations of the Purchaser set out herein are true and accurate on the Closing Date except as 
disclosed therein;  

(d) an assignment by the Vendor and assumption by the Purchaser, effective as of Closing Date,  of 
the Assumed Contracts; 

(e) an assignment by the Vendor and assumption by the Purchaser, effective as of Closing Date,  of 
the Assumed Leases; 

(f) an assignment by the Vendor and assumption by the Purchaser, effective as of Closing Date,  the 
Licenses; 

(g) an assignment by the Vendor and assumption by the Purchaser, effective as of Closing Date,  of all 
warranties and guarantees Related to the Business, to the extend transferrable; 

(h) to the extent applicable, the joint elections contemplated by Sections 9.5 and 9.6 hereof, and 
otherwise the amount of any HST required to be paid on Closing in connection with the 
Purchaser’s purchase of the Purchased Assets, other than those for which it may self-assess and 
indemnify the Vendor, and, to the extent the responsibility of the Purchaser, all other Taxes in 
connection with the Purchaser’s purchase of the Purchased Assets; 

(i) the HST statutory declaration and indemnity contemplated by Section 9.5 of this Agreement;  

(j)  a certificate of a senior officer of the Purchaser certifying that each of the warranties and 
representations of the Purchaser set out herein are true and accurate on the Closing Date except as 
disclosed therein and that the Purchaser has complied with and performed all the terms, covenants 
and agreements set out herein to be complied with or performed by the Purchaser on or before the 
Closing Date; and  

(k) any other documents relative to the completion of this Agreement as may reasonably be required 
by the Vendor or the Vendor’s Solicitors. 

ARTICLE 8 – CLOSING PROCEDURE 

8.1 Purchaser Deliveries.  By 12:00 p.m. on the Closing Date, the Purchaser will deliver in escrow to the 
Vendor’s Solicitors, a Certified Cheque, Wire Transfer or Bank Draft payable to the Vendor or as the Vendor may 
direct in the amount due to the Vendor pursuant to Section 2.3(c) hereof, as adjusted pursuant to Section 3.3 hereof, 
and the documents referred to in Section 7.2 hereof, such Certified Cheque, Wire Transfer or Bank Draft and 
documents to be released in accordance with Section 8.3 hereof. 
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8.2 Vendor Deliveries.  On the Closing Date, the Vendor will deliver in escrow to the Purchaser’s Solicitors, 
the documents and items referred to in Section 7.1 and 8.1 hereof, such documents and items to be released in 
accordance with Section 8.3 hereof. Upon receipt of such Purchaser Deliveries, the Vendor shall cause the Vendor’s 
solicitors to file a Receiver’s certificate (the “Receiver’s Certificate”) with the Court, substantially in the form of 
the certificate scheduled to the Court’s model approval and vesting order, confirming in part that the transaction 
contemplated by this Agreement has been completed and payment of the Purchase Price  has been received, which 
Receiver’s Certificate shall be attached to the applications to register the Vesting Order against the Lands.   

8.3 Closing.  Immediately following delivery of the items referred to in Sections 8.1 and 8.2 hereof and the 
filing with the Court of the Receiver’s Certificate, the Purchaser shall cause the Purchaser’s Solicitors to register the 
applications to register the Vesting Order together with the Receiver’s Certificate against the Lands and, upon 
registration, the balance due on Closing, documents and items delivered in escrow pursuant to this Article and listed 
in Sections 7.1, 7.2, 8.1 and 8.2 hereof shall be released from escrow 

8.4 Concurrent Requirements.  It is a condition of this Agreement that all requirements of this Article 8 are 
concurrent requirements and it is specifically agreed that nothing will be completed on the Closing Date until 
everything required to be paid, executed, delivered and registered on the Closing Date has been so paid, executed, 
delivered and registered.   

8.5 Electronic Registration.  In the event that a system for electronic registration (“Ereg”) is operative and 
mandatory in the applicable land registry office, the Purchaser agrees to cause all necessary procedures to be taken, 
as may be required by the Vendor or the Vendor’s Solicitors, to complete this transaction using Ereg in accordance 
with the Law Society of Upper Canada’s guidelines.  If Ereg is operative on the Closing Date, (i) the Purchaser 
agrees to use a lawyer authorized to use Ereg and who is in good standing with the Law Society of Upper Canada, 
(ii) the Purchaser’s Solicitors will enter into the Vendor’s Solicitors’ standard form of escrow closing agreement or 
document registration agreement, which will establish the procedures for closing this transaction provided same are 
in accordance with Law Society guidelines, and (iii) if the Purchaser’s Solicitors are unwilling or unable to complete 
this transaction using Ereg, then the Purchaser’s Solicitors must attend at the Vendor’s Solicitors’ office or at 
another location designated by the Vendor’s Solicitors at such time on Closing as directed by the Vendor’s Solicitors 
to complete the transaction using Ereg utilizing the Vendor’s Solicitors’ computer facilities, in which event, the 
Purchaser shall pay to the Vendor’s Solicitors a reasonable fee therefor. 

ARTICLE 9 – GENERAL 

9.1 Time.  Time is of the essence and will remain of the essence notwithstanding the extension of any of the 
dates hereunder. 

9.2 No Waiver.  No failure or delay on the part of either party in exercising any right, power or privilege under 
this Agreement will operate as a waiver thereof, nor will any single or partial exercise of any right, power or 
privilege preclude any other or further exercise thereof or the exercise of any other right, power or privilege.  Except 
as may be limited herein, either party may, in its sole discretion, exercise any and all rights, powers, remedies and 
recourses available to it under this Agreement or any other remedy available to it and such rights, powers, remedies 
and recourses may be exercised concurrently or individually without the necessity of making any election. 

9.3 Tender.  It is agreed that any tender of documents or money may be made upon the respective solicitors for 
the parties and that it will be sufficient to tender a solicitor’s certified trust cheque rather than cash. 

9.4 Fees and Expenses.  Each party will pay its own legal fees incurred in connection with the transaction 
contemplated hereunder.  The Purchaser will be responsible for all registration fees and land transfer tax payable in 
connection with such transaction. 

9.5 HST Election.  The Vendor and the Purchaser shall jointly elect under section 167(1) of the ETA to have 
subsection 167(1.1) apply to the sale of the Purchased Assets to the Purchaser such that no HST shall be payable in 
respect of such sale. The Vendor and the Purchaser shall take all necessary actions in order to complete and file such 
valid joint election on or before the date on which the Purchaser must submit its HST return for the reporting period 
in which the Closing occurs. Provided that notwithstanding the foregoing, the Parties hereto hereby acknowledge 
and agree that any HST applicable to the sale of the Purchased Assets shall be in addition to the Purchase Price. On 
or before the Closing Date, the Purchaser or its permitted assignee or designee as the beneficial owner(s) of the 
Purchased Assets shall deliver to the Vendor a statutory declaration of a senior officer of the Purchaser or such 
beneficial owner(s), attaching thereto evidence of said party’s HST registration number from the relevant Authority, 
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and whereby such officer certifies that such party’s HST registration number remains in full force and effect and that 
such party will be the legal and/or beneficial owner of the Purchased Assets. The Purchaser and any beneficial 
owner(s) of the Purchased Assets shall further indemnify and save harmless the Vendor from any and all HST, 
penalties, costs, interest or other amounts which may be payable by or assessed against the Vendor under the ETA as 
a result of or in connection with such parties’ failure to remit any HST applicable in this transaction to the applicable 
Authorities. 

9.6      Section 22 Election. The Purchaser and the Vendor shall execute jointly an election in prescribed form under 
Section 22 of the ITA in respect of the Receivables and shall each file such election with their respective tax returns 
for their respective taxation years that include the Closing Date.  The Vendor shall not be liable for any income tax 
that may be payable as a result of this election. Provided that nothing herein shall require the Vendor or the Trustee 
to file any income tax returns that it is not otherwise required to file.  

9.7 Entire Agreement.  This Agreement and the agreements, instruments and other documents entered into 
pursuant to this Agreement set forth the entire agreement and understanding of the parties with respect to the subject 
matter hereof and supersede all prior agreements and understandings among the parties with respect to the matters 
herein and there are no oral or written agreements, promises, warranties, terms, conditions, representations or 
collateral agreements whatsoever, express or implied, other than those contained in this Agreement. 

9.8 Amendment.  This Agreement may be altered or amended only by an agreement in writing signed by the 
parties hereto. 

9.9 Further Assurances.  Each of the parties hereto will at all times and from time to time and upon 
reasonable request do, execute and deliver all further assurances, acts and documents for the purpose of evidencing 
and giving full force and effect to the covenants, agreements and provisions in this Agreement. 

9.10 Notices.  Any demand or notice which may be given pursuant to this Agreement will be in writing and 
delivered or telecopied to the parties addressed as follows: 

to the Purchaser: 
 

  2450902 Ontario Limited 
132 Sheppard Avenue West, Suite 100 
Toronto, Ontario M2N 1M5 
 
Attention: Allan Lyons 
Telecopier: (416) 222-1940 

  E-mail:  allan.lyons@4162225355.com  

with a copy to: 

Chaitons LLP 
5000 Yonge Street, 10th Floor 
Toronto, Ontario M2N 7E9 

Attention: Harvey Chaiton 
Telecopier: (416) 218-1849 

  E-mail:  harvey@chaitons.com  

to the Vendor: 
   
  Farber Financial Group 

150 York Street 
Suite 1600 
Toronto, Ontario M5H 3S5 

 
Attention: Stuart Mitchell 
Telecopier: (416) 496-3839 

  E-mail:  smitchell@farberfinancial.com  
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with a copy to: 
 
Goldman Sloan Nash & Haber LLP 
480 University Avenue, Suite 1600 
Toronto, Ontario M5G 1V2  

 
Attention: Michael B. Rotsztain  
Telecopier: (416) 597-3370 

  E-mail:  rotsztain@gsnh.com 

or at such other address as either party may specify in writing to the other.  The time of giving and receiving any 
such notice will be deemed to be on the day of delivery or transmittal or if such day is not a Business Day, the first 
Business Day thereafter. 

9.11 Assignment.  The Purchaser may not assign its interest in this Agreement or direct title to any other person 
without the prior written consent of the Vendor, which consent may not be unreasonably withheld or delayed, 
Whether or not this Agreement is assigned as aforesaid, the Vendor acknowledges and agrees that the Purchaser 
shall be entitled, prior to the Vendor serving the Notice of Motion for the Vesting Order, to direct title to any of the 
Purchased Assets to an Affiliate of the Purchaser, any of its shareholders and/or any Affiliates of such shareholders, 
as the Purchaser may direct in writing, and in such event, the Vendor shall seek the Vesting Order in accordance 
with the Purchaser’s direction. In this regard, the Vendor agrees to endeavour to provide the Purchaser with a 
minimum of five (5) Business Days notice of its intention to serve the Notice of Motion for the Vesting Order. In no 
event shall any assignment or direction for title to the Purchased Assets relieve the Purchaser of any of its 
obligations under this Agreement to and including Closing and the Purchaser shall remain jointly and severally 
liable with any such assignee or Affiliate for the performance of all of the terms and conditions on the part of the 
Purchaser to be performed pursuant to the terms and conditions of this Agreement including the execution of all 
closing documents. 

9.12 Non-Transferable and Non-Assignable Purchased Assets.  To the extent that any of the Purchased 
Assets to be transferred to the Purchaser on the Closing, or any claim, right or benefit arising under or resulting from 
such Purchased Assets (collectively, the “Rights”) is not capable of being transferred without the approval, consent 
or waiver of any third Person, or if the transfer of a Right would constitute a breach of any obligation under, or a 
violation of, any applicable law unless the approval, consent or waiver of such third Person is obtained, then, except 
as expressly otherwise provided in this Agreement and without limiting the rights and remedies of the Purchaser 
contained elsewhere in this Agreement, this Agreement shall not constitute an agreement to transfer such Rights 
unless and until (i) such approval, consent or waiver has been obtained, or (ii) an order from the Court has been 
obtained by the Vendor transferring all such Rights to the Purchaser, provided that the Purchaser shall first fund all 
costs and expenses and all payments to third parties and other amounts required to be paid or expended in 
connection with seeking such order.  After the Closing and until all such Rights are transferred to the Purchaser, the 
Vendor shall until it is discharged by the Court as Receiver: 
 

(a)  hold the Rights in trust for the Purchaser; 

(b)  comply with the terms and provisions of the Rights as agent for the Purchaser at the Purchaser’s 
cost and for the Purchaser’s benefit; 

(c)  cooperate with the Purchaser in any reasonable and lawful arrangements designed to provide the 
benefits of such Rights to the Purchaser; and 

(d)  enforce, at the request of the Purchaser and at the expense and for the account of the Purchaser, 
any rights of the Vendor arising from such Rights against any third Person, including the right to 
elect to terminate any such Rights in accordance with the terms of such Rights upon the written 
direction of the Purchaser.  

In order that the full value of the Rights may be realized for the benefit of the Purchaser, the Vendor shall until it is 
discharged by the Court as Receiver, at the request and expense and under the direction of the Purchaser, in the 
name of the Vendor or otherwise as the Purchaser may specify, take all such action and do or cause to be done all 
such things as are, in the opinion of the Purchaser, necessary or proper in order that the obligations of the Vendor 
under such Rights may be performed in such manner that the value of such Rights is preserved and enures to the 
benefit of the Purchaser, and that any moneys due and payable and to become due and payable to the Purchaser in 
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and under the Rights are received by the Purchaser.  The Vendor shall until it is discharged by the Court as Receiver 
promptly pay to the Purchaser all moneys collected by or paid to the Vendor in respect of every such Right.  The 
Purchaser shall indemnify and hold the Vendor harmless from and against any claim or liability under or in respect 
of such Rights arising because of any action of the Vendor taken pursuant to this Section. 

9.13 Counterparts.  This Agreement may be executed in any number of original counterparts, with the same 
effect as if all the parties had signed the same document, and will become effective when one or more counterparts 
have been signed by all of the parties and delivered to each of the other parties.  All counterparts will be construed 
together and evidence only one agreement, which, notwithstanding the dates of execution of any counterparts, will 
be deemed to be dated the reference date set out above and accepted on the date of the last signature, and only one of 
which need be produced for any purpose. 

9.14 Binding Effect.  This Agreement will enure to the benefit of and be binding upon the successors and 
permitted assigns of the parties, as applicable. 

9.15 Execution by Facsimile or PDF.  This Agreement may be executed by the parties and transmitted by 
facsimile (via telecopier) or PDF (via email) and, if so executed and transmitted, this Agreement will be for all 
purposes as effective as if the parties had delivered an executed original Agreement. 

9.16 Non-Registration.  The Purchaser hereby covenants and agrees not to register this Agreement or notice of 
this Agreement or a caution, certificate of pending litigation, or any other document providing evidence of this 
Agreement against title to the Lands. Should the Purchaser be in default of its obligations under this Section, the 
Vendor may (as agent and attorney of the Purchaser) cause the removal of such notice of this Agreement, caution, 
certificate of pending litigation or other document providing evidence of this Agreement or any assignment of this 
Agreement from the title to the Lands and the Purchaser shall be deemed to be in default of its obligations 
hereunder.  The Purchaser irrevocably nominates, constitutes and appoints the Vendor as its agent and attorney in 
fact and in law to cause the removal of such notice of this Agreement, any caution, certificate of pending litigation 
or any other document or instrument whatsoever from title to the Lands. 

9.17 Severability.  Any provision of this Agreement which is determined to be void, prohibited or 
unenforceable shall be severable to the extent of such avoidance, prohibition or unenforceability without 
invalidating or otherwise limiting or impairing the other provisions of this Agreement. 

9.18 Confidentiality.  The Purchaser agrees that all non-public information and documents supplied by the 
Vendor or anyone on its behalf to the Purchaser or anyone on the Purchaser’s behalf shall, unless and until Closing 
occurs, be received and kept by the Purchaser and anyone acting on the Purchaser’s behalf on a confidential basis 
and shall not without the Vendor’s prior written consent be disclosed to any third party.  If for any reason Closing 
does not occur, all such documents shall forthwith be returned intact to the Vendor and no copies or details thereof 
shall be retained by the Purchaser or anyone acting on its behalf.  The Purchaser further agrees that unless and until 
the terms of this Agreement become public knowledge in connection with the Sales Process Order and/or the 
Vesting Order, the Purchaser shall keep such terms confidential and shall not disclose the same to anyone except the 
Purchaser’s Solicitors, agents or lenders acting in connection herewith and then only on the basis that such persons 
also keep such terms confidential as aforesaid. 

9.19 Solicitors as Agents and Tender.  Any notice, approval, waiver, agreement, instrument, document or 
communication permitted, required or contemplated in this Agreement may be given or delivered and accepted or 
received by the Purchaser’s Solicitors on behalf of the Purchaser and by the Vendor’s Solicitors on behalf of the 
Vendor and any tender of closing documents and the balance of the Purchase Price may be made upon the Vendor’s 
Solicitors and the Purchaser’s Solicitors, as the case may be. 

9.29 Media Releases. Save and except as hereinafter set out, neither party to this Agreement may discuss with 
the media, issue any press release or other public announcement or release information with respect to this 
Agreement to the public unless same has been pre-approved in writing by the other party, provided the foregoing 
shall not apply to Court filings including reports by the Receiver.  Notwithstanding the foregoing, the parties hereto 
hereby agree that upon the issuance by the Court of the Sales Process Order, either party hereto may issue an 
announcement or another form of notice to the customers of the Business, in such a form as may be acceptable to the 
other party, acting reasonably, advising that a sales process has been commenced for the sale of the Purchased 
Assets and upon the successful completion of same, the Purchaser, if it is the Winning Bidder, intends to continue 
the operation of the Business. 
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IN WITNESS WHEREOF the parties hereto have executed this Agreement as of the date first above written. 
 
A. FARBER & PARTNERS INC. in its capacity as Court-
Appointed Receiver of Crate Marine Sales Limited, F. S. 
Crate & Sons Limited, 1330732 Ontario Limited, 1328559 
Ontario Limited, 1282648 Ontario Limited, 1382415 Ontario 
Ltd., and 1382416 Ontario Ltd., and not in its personal 
capacity 

 
Per: _________________________________________ 
Name: Stuart Mitchell 
Title: Senior Vice President 
 
Per: _________________________________________ 
Name: 
Title: 
 
I/We have the authority to bind the Corporation.  

 
 2450902 ONTARIO LIMITED 

 
Per: _________________________________________ 
Name: Benn-Jay Spiegel  
Title: Authorized Signing Officer 
 
Per: _________________________________________ 
Name: Dwight Powell  
Title: Authorized Signing Officer  
 
We have the authority to bind the Corporation.  

 
The undersigned hereby acknowledges and agrees to be bound by the terms of Sections 1.1(s) and 2.7 hereof, 
provided that it has no further obligations, liabilities and/or benefits hereunder. 
 

A. FARBER & PARTNERS INC. in its capacity as Trustee 
in Bankruptcy of Crate Marine Sales Limited, F. S. Crate & 
Sons Limited, 1330732 Ontario Limited, 1328559 Ontario 
Limited, 1282648 Ontario Limited, 1382415 Ontario Ltd., and 
1382416 Ontario Ltd., and not in its personal capacity 
 
Per: _________________________________________ 
Name: 
Title: 
 
Per: _________________________________________ 
Name: 
Title: 
 
I/We have the authority to bind the Corporation.  
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