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CONFIDENTIALITY AGREEMENT

MADE THIS       DAY OF      , 2013
between:

A. FARBER & PARTNERS INC., solely in its capacity as Court-appointed Receiver and Manager of Kanata Chemical Technologies Inc. and not in its personal or corporate capacity
(the “Receiver”)

– and –

COMPANY NAME
(hereinafter, the “Prospective Purchaser”)

whereas:

A. On August 7, 2013, A. Farber & Partners Inc. was appointed Receiver and Manager over the assets, undertakings and properties of Kanata Chemical Technologies Inc. (the “Company”) pursuant to an Order of the Ontario Superior Court of Justice (Commercial List);
B. In consideration of a potential sale of the Company’s business, the Receiver is prepared to provide the Prospective Purchaser with access to certain of the Company’s business information on the terms herein to assist the Potential Purchaser in conducting due diligence for the purpose of considering and evaluating a possible transaction (a “Transaction”);

C. The Prospective Purchaser has requested documents, agreements, operational projections, product information and designs, identification of customers, vendors and suppliers, business records, other books and records relating to the Company, and information concerning the business and affairs of the Company, including historical, current and future operating information, sales, costs, pricing, financial, business, marketing and tax information, information concerning the property charged as security, information concerning possible or planned dispositions, information concerning critical supplier and customer contracts, and information regarding the cash management system, among other things. The Receiver anticipates that the Prospective Purchaser will require additional information concerning the Company in the future. (All such information, whether previously or hereafter furnished by the Company or the Receiver or any of their directors, officers, partners, members, employees or representatives, whether or not marked as “confidential”, and whether made available in writing (including through electronic media), orally or by visual inspection, together with analyses, compilations, summaries, forecasts, studies or other materials prepared by the Perspective Purchaser that contain, are based on or otherwise incorporate, in whole or in part, such information, is hereinafter referred to in this agreement as “Business Information”.); and
D. the Receiver is prepared to provide the Prospective Purchaser and its directors, officers, partners, members, managers, affiliates, employees or representatives (collectively the “Prospective Purchaser Representatives”) with Business Information on and subject to the terms of this agreement.
now therefore this agreement witnesseS that, for good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged by each of the parties hereto, the parties hereby agree as follows:

1. Except as specifically permitted or contemplated by this agreement, the Prospective Purchaser Representatives shall keep all Business Information strictly confidential and shall not directly or indirectly disclose Business Information without the prior written consent of the Receiver or an order of a court of competent jurisdiction made on reasonable notice to the Receiver.  The Prospective Purchaser Representatives shall use any Business Information solely for the purposes of consideration and evaluation of a Transaction, and not for any other purpose. Notwithstanding the forgoing, a Prospective Purchaser Representative may disclose Business Information to the Prospective Purchaser’s professional advisors who agree to be bound by the terms of this Agreement.
2. Upon the written request of the Receiver for any reason, the Prospective Purchaser Representatives shall promptly return to the Receiver or, at their election, destroy promptly and confidentially (but in any event within ten (10) business days of the Receiver’s request) all Business Information, together with all copies and other reproductions thereof wherever located. Such return and/or destruction shall be promptly confirmed to the Receiver in writing. 

3. If the Prospective Purchaser determines that it will not proceed with a Transaction, it will promptly advise the Receiver of same, return all Business Information in its possession or control to the Receiver and delete any Business Information held on its computer databases. The Prospective Purchaser will deliver to the Receiver a certificate duly executed by an officer of the Prospective Purchaser confirming that all Business Information in the possession or control of the Prospective Purchaser has been returned to the Receiver and/or deleted.

4. If any Prospective Purchaser becomes obligated under any applicable law, regulation, stock exchange rule or legal process or is requested by a governmental or stock exchange authority (including any subpoena, discovery or information request or judicial or governmental order) (collectively, “Legal Process”) to disclose any Business Information, (a) the Prospective Purchaser Representative shall promptly provide the Receiver with written notice thereof (including the circumstances relating to such obligation and the information sought to be disclosed) so as to permit the Receiver to seek a protective order or other appropriate remedy at the Receiver’s sole cost and expense, and Prospective Purchaser Representatives shall reasonably cooperate with the Receiver in the Receiver’s efforts in connection therewith; and (b) such Person shall be permitted under this agreement to disclose only that portion of such Business Information that such Person is legally required to disclose pursuant to such Legal Process, and the Prospective Purchaser Representatives and such Person shall exercise commercially reasonable efforts to obtain reliable assurances that all Business Information will be accorded confidential treatment.

5. The term “Business Information” shall not include information which (a) is or becomes generally known by the public, other than as a result of a disclosure by any Prospective Purchaser Representative in breach of this agreement, (b) was in any Prospective Purchaser Representative’s possession prior to the date hereof and was obtained on a non-confidential basis from sources that are not known by such Prospective Purchaser Representative, after reasonable investigation, to be in violation of any legal, contractual or fiduciary obligation to any member of the Receiver or any other Person with respect thereto or otherwise restricted by law, contract or fiduciary duty from disclosing such information (a “Permitted Source”), (c) becomes available to any Prospective Purchaser Representatives on a non-confidential basis from a source, other than a member of the Receiver that is a Permitted Source, or (d) the Prospective Purchaser Representatives establishes has been independently developed by such Prospective Purchaser Representatives without derivation from, reference to or reliance upon any Business Information.

6. All Business Information shall remain the exclusive property of the Company. No rights to use, license or otherwise exploit Business Information are granted to Prospective Purchaser Representatives, by implication or otherwise.  The Business Information will not be copied, reproduced in any form or stored in a retrieval system or database by any of the Prospective Purchaser Representatives without the prior written consent of the Receiver, except for such copies and storage as may be required by the Prospective Purchaser in connection with considering and evaluating a Transaction.
7. Each Prospective Purchaser Representative understands and agrees that (i) the Receiver may terminate such Prospective Purchaser Representative’s access to Business Information at any time, and (ii) nothing in this Agreement shall affect the Receiver’s rights in connection with the conduct of its restructuring process or any of its obligations in relation therewith, if any. For greater certainty, the foregoing shall not affect any existing rights of each Prospective Purchaser Representative in connection with the Receiver’s appointment, if any.

8. Any termination of a Prospective Purchaser Representative’s access to Business Information shall be without prejudice to the right of any Prospective Purchaser Representative to apply to the court, on notice to the Receiver, for an order compelling the Receiver to provide Business Information to such Prospective Purchaser Representatives or for similar or related relief.

9. Without the Receiver’s prior written consent, Prospective Purchaser Representatives shall not disclose the Business Information or use the Business Information as evidentiary support in any motion, action, proceeding or process (collectively, an “Action”) without seeking a protective order or other appropriate remedy permitting any such item to be filed under seal to the extent it includes Business Information; provided, however, that nothing in this agreement constitutes a waiver or restriction of rights at law or equity or pursuant to the documentation governing any notes or indebtedness of the Company to compel production or disclosure of any Business Information as part of any Action.

10. Prospective Purchaser Representatives shall not, without the Receiver’s prior written consent, approach or communicate with any of the Company’s directors, officers, employees, representatives, suppliers or customers.

11. This agreement does not create any obligation on the Receiver to provide any Business Information, but rather defines the duties and obligations of Prospective Purchaser Representatives (and the rights of the Receiver) with respect to Business Information to the extent it may be disclosed or made available. The Receiver does not make any express or implied representation or warranty as to the accuracy or the completeness of any information disclosed. Prospective Purchaser Representatives further understand that (i) no member of the Receiver shall have any liability to the Prospective Purchaser Representatives or any of their respective affiliates, partners, members, stockholders, lenders, directors, officers or employees resulting from the use or evaluation of the information disclosed or materials made available or resulting from any errors in such information or materials or omissions therefrom, and (ii) the Prospective Purchaser Representatives are not entitled to rely on the accuracy and completeness of such information and materials.

12. The Prospective Purchaser hereby agrees to indemnify and hold harmless the Receiver from and against any and all losses, claims, damages, costs, expenses, liabilities and obligations that may be suffered or incurred, whether directly or indirectly, by the Receiver arising from or in respect of any breach of this agreement by the Prospective Purchaser or the Prospective Purchaser Representatives. The Prospective Purchaser acknowledges that a breach of this agreement may cause the Receiver to suffer loss for which damages could not provide adequate compensation.  

13. Each Prospective Purchaser Representative acknowledges that the value of any Business Information to the Company is unique and substantial, but may be impractical or difficult to assess in monetary terms. In the event of an actual or threatened violation of this agreement, each Prospective Purchaser Representative expressly consents to the enforcement of this agreement by injunctive relief or specific performance, without proof of actual damages or any requirement to post a bond, in addition to any and all other remedies available to the Receiver.

14. Each Prospective Purchaser Representative acknowledges that it is aware, and will advise each Prospective Purchaser Representative who is informed as to the matters that are the subject of this agreement, that United States, Canadian, federal, state and provincial securities laws prohibit any Person who or that has received from an issuer, non-public information from purchasing or selling securities of such issuer or from communicating such information to any other Person under circumstances in which it is reasonably foreseeable that such Person is likely to purchase or sell such securities.

15. The Receiver acknowledges that each Prospective Purchaser Representative maintains information barriers or ethical walls. While each Prospective Purchaser Representative has responsibility on behalf of its directors, officers, partners, members, managers, employees and representatives, (i) only those individuals employed or engaged by a Prospective Purchaser Representative who is working on the Transaction or has gained knowledge of the Business Information provided under this agreement shall be bound by the restrictions contained herein, and (ii) for the avoidance of doubt, neither the Prospective Purchaser Representatives nor its affiliates shall be restricted from acting with respect to or pursuing any transaction regarding the Company and/or its securities, bank debt or other instruments.

16. No failure or delay by either party in exercising any right, power or privilege under this agreement shall operate as a waiver thereof nor shall any single or partial exercise thereof preclude any other or further exercise of any right, power or privilege. Neither party may assign this agreement or any part hereof without the prior written consent of the other party, and any purported assignment without such consent shall be null and void, it being understood that a merger involving either party shall not be deemed to give rise to an assignment of this agreement. This agreement shall be binding upon and inure to the benefit of the parties hereto and their respective successors and permitted assigns. This agreement sets forth the entire agreement between the parties with respect to the subject matter hereof. This agreement may not be amended or modified in any respect except by a written instrument signed by all of the parties hereto. This agreement may be executed in counterparts and by facsimile signatures. Except as otherwise expressly provided herein, all expenses incurred by a party shall be borne by such party.

17. This agreement shall be governed by and construed in accordance with the laws of the Province of Ontario. The parties hereto irrevocably submit to the exclusive jurisdiction of any court sitting in the Province of Ontario, in respect of any action or proceeding for the enforcement of this agreement. Service of any process, summons, notice or document by Canadian certified mail shall be effective service of process for any such action or proceeding brought in any such court. The parties hereby irrevocably and unconditionally waive any objection to the laying of venue of any such action or proceeding brought in any such court and any claim that any such action or proceeding brought in any such court has been brought in an inconvenient forum. A final judgment in any such action or proceeding brought in any such court shall be conclusive and binding and may be enforced in any other courts to whose jurisdiction the parties are or may be subject by suit upon such judgment.

18. In the event that any term or provision of this agreement is determined by a court of competent jurisdiction to be invalid or unenforceable for any reason, in whole or in part, the remaining terms and provisions of this agreement shall be unaffected thereby and shall remain in full force and effect to the fullest extent permitted by applicable law, and such invalid or unenforceable term or provision shall be deemed replaced by a team or provision that is valid and enforceable and that comes closest to expressing the intention of the parties with respect to such invalid or unenforceable term or provision.

19. Unless otherwise specified herein, any notice or other communication to be given in connection with this agreement to either the Receiver or you must be given in writing by personal delivery, or by email or transmittal by fax addressed to the recipient as follows, (a) if to the Receiver, to:

Address:
A. Farber & Partners Inc.
150 York Street, Suite 1600
Toronto, ON  M5H 3S5

Fax:

(416) 496-3839
Email:

pcrawley@farberfinancial.com 
Attention: 
Peter Crawley
with a copy to:

Address:
Thornton Grout Finnigan LLP


Toronto-Dominion Centre

100 Wellington Street West

Suite 3200, P.O. Box 329

Toronto, Ontario   M5K 1K7

Fax:

(416) 304-1313
Email:

lwilliams@tgf.ca
Attention:
Leanne Williams

or to such other address as shall be designated by the Receiver in a written notice to the Prospective Purchaser Representatives from time to time; and (b) if to the Prospective Purchaser Representatives, to:

Address: 
Prospective Purchaser address
Fax:

Fax number

Email:

Email address
Attention:
Contact name
Any communication given by personal delivery will be conclusively deemed to have been given on the day of actual delivery and, if given by email or fax, on the day of transmittal if transmitted prior to 5:00 p.m. (local time in the city of the recipient noted above) on a business day, or the next business day if transmitted after 5:00 p.m.  
20. This agreement constitutes the entire agreement between the parties hereto with respect to the subject matter hereof and cancels and supersedes any prior understandings and agreements between the parties hereto with respect thereto.  There are no representations, warranties, terms, conditions, undertakings or collateral agreements, express, implied or statutory, between the parties other than as expressly set forth in this agreement.

21. For purposes of this agreement: (a) “affiliate” shall mean, as to any Person, any other Person which, directly or indirectly, controls, or is controlled by, or is under common control with, such Person (for this purpose, “control” (including, with its correlative meanings, “controlled by” and “under common control with”) shall mean the possession, directly or indirectly, of the power to direct or cause the direction of management or policies of a Person, whether through the ownership of securities or partnership or other ownership interests, by contract or otherwise); (b) “including” shall mean “including without limitation”; (c) “Person” shall be broadly interpreted to include the media and any individual, corporation, partnership, limited liability company, trust or other entity (including any court or government (including any agency, commission, board or authority thereof), federal, state or local, domestic, foreign or multinational); (d) for the avoidance of doubt, “securities” shall include debt securities; and (e) “Representatives” of a Person shall mean such Person’s attorneys, accountants, financial advisors, consultants, commercial bank lenders, agents and other advisors.
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DATED at Toronto this ________ day of ______________, 2013.
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