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2007-2008 Engine Emission Repair Problems

I have recently gotten reports of increased maintenance costs and decreased durability performance problems associated with the after treatment and related emission systems on EPA 2007-2009 vehicles. Systems involved include EGR, DPFs as well as other items such as breather element and fuel filter service life, oil drain intervals.  Downtime is of particular concern, as is substantially increased costs in parts and labor over earlier models. 
Given the particular importance these vehicles have in intermodal motor carrier compliance with port clean truck programs, please send me an email if you are experiencing these engine problems and identify which engines you are using!
LA Port Litigation Update 
No notice yet from the 9th Circuit Court of Appeals setting a hearing date in our appeal of Judge Snyder’s ruling supporting LA’s “market participation” exemption from the federal preemption doctrine.
But in a related development, a hearing was held March 18 in the U.S. District Court LA on the Natural Resources Defense Counsel (NRDC) lawsuit challenging the Port of Long Beach’s (POLB) settlement with ATA. Essentially, NRDC argues that the Port needed to do an environmental assessment before it agreed to the changes in their clean truck program. Recall also that Judge Snyder was the Judge that accepted the settlement and still has jurisdiction over the issue.

 

Judge Snyder opened the hearing with a query to NRDC’s counsel as to whether he had any case law to support NRDC’s position that it can merely speculate as to the environmental consequences that might happen as a result of the settlement - rather than to rely on facts to show would will happen as a result of the port’s change from the Concession Agreement based program to the Registration and Agreement.  His response was that he did not have such case law available and wanted one week to submit supplemental briefing. 
 

POLB’s counsel reminded the court that it is NRDC’s obligation to show facts, not mere speculation.  Judge Snyder did ask him about the issue raised by NRDC of alleged less-robust vehicle maintenance under the Registration vs. the Concession and he responded by noting that LMCs under both the Concession and the Registration have the obligation to comply with existing federal and state standards. NRDC then asserted that there are no maintenance requirements under the Registration.  At that point ATA counsel advised that section V of the Registration directs the LMC to comply with all state and federal safety regulations, reminding her that she has already found that maintenance falls within the scope of safety.  He also pointed her to the extensive CARB regulation of environmental aspects of drayage and reminded her that the truck phase-out was not at any point impacted by the ATA litigation and that the environmental benefits of the CTA and CAAP were not impacted in any fashion by the settlement with Long Beach.
 NRDC’s supplemental brief is due Friday and then POLB/ATA will thereafter have a week to respond.
Roadability Update
As I reported in an earlier edition of InformationInterchange, in a communiqué to the Federal Motor Carrier Safety Administration (FMCSA) in January, I raised the issue that at least in these early stages of Roadability implementation, it unfortunately appears the widespread general rule for road side inspectors is that if the driver indicates he has indeed done the required pre-trip, most/any defects found on vehicle 2 are thereafter assigned to the driver, not the IEP. Obviously, even something as simple as “lights” could clearly have been working at pre-trip but failed/burned out while on the road. 
As you know, it is the conference position that the law was never intended to simply default equipment defect responsibilities to the driver; instead, it was uniformly intended to generally default Vehicle 2 defects to the IEP who indeed is now the responsible party pursuant to the statute/that is why there are now 2 reporting fields in the reporting software.

I also raised the issue that drivers were being improperly cited for deficient items which under the law and its pre trip inspection requirements they are not responsible for. Specific examples cited were violations (brakes out of adjustment) which are NOT a condition that falls within the pre-trip inspection requirements for chassis (Service brake components that are readily visible to a driver performing as thorough a visual inspection as possible without physically going under the vehicle.
In an effort to rectify this problem, I have been working with ATA policy experts and as a result this key inspection issue - Intermodal Equipment Provider – Final Rule (Vehicle Defects for Vehicle 2 to IEP) - is now on the agenda at the upcoming CVSA April meeting in Chicago.
FMCSA Makes Changes to CSA Warnings and Disclaimers

As a result of a settlement agreement reached ending litigation with three trucking associations, FMCSA has agreed to make some changes regarding the public display of motor carriers’ CSA scores. Specifically, the agency agreed to replace the term “Alert” (assigned when carriers are over the threshold in any of the BASICs) with a symbol representing an exclamation point inside a yellow triangle. In addition, FMCSA will modify the disclaimer language that appears when an individual accesses a carrier’s CSA scores. The new language is intended to  further clarify that CSA scores are not intended to imply safety ratings of carriers and that – unless the carrier has been issued an “Unsatisfactory” safety rating or shut-down order – the carrier is authorized to operate in interstate commerce. Please advise if you encounter activity which is not consistent with this new regulatory interpretation.
DHS Extends Real ID Compliance 

In the March 7, 2011 issue of the Federal Register, the Department of Homeland Security (DHS) officially delayed its REAL ID driver’s license requirements. Recall that the REAL ID program would set minimum physical and processing security requirements for States issuing drivers licenses. Licenses from States that are not in compliance with the REAL ID requirements would be unacceptable for Federally-regulated purposes such as boarding airplane, accessing Federal Government buildings and other purposes as designated by DHS in the future. These regulations would also apply to commercial driver’s licenses. The program was initially scheduled to take effect in May 2008 but has been repeatedly delayed due to State resistance on cost and privacy grounds. As of February 2011, 16 States had passed legislation prohibiting their licensing agency from implementing the REAL ID requirements and another 8 states have passed legislation calling on the Federal Government to rescind the program. The program is now scheduled to take effect on January 15, 2013. 

Agency Misused Research in Truck Rulemaking

As reported in an ATA release 2/28, a prominent researcher who worked directly on the primary scientific studies that the FMCSA used to support its proposed changes to the current hours-of-service (HOS) rules said that the agency misapplied those studies’ findings. Dr. Francesco Cappuccio, a physician, professor and researcher at Warwick Medical School in the United Kingdom, reviewed 16 published studies on the effect of sleep duration on mortality and co-authored a 2007 study that the agency leaned on most heavily to support its conclusion that short projected increases in sleep could generate roughly $690 million in annual health benefits for drivers. Dr. Cappuccio now unequivocally states the agency misused his sleep research, and concluded that FMCSA cannot use it to quantify benefits to justify its regulatory changes.
 “There is no evidence to date to support the view that a few minutes of increased sleep time per day would exert a beneficial effect on mortality risk,” Cappuccio said in the statement. 
To view Dr. Cappuccio’s report click here. 

Shorter Hours for Truck Drivers Would Increase Costs and Congestion
The National Retail Federation (NRF) told federal transportation officials last that an Hours of Service (HOS) proposal to limit the number of hours truck drivers spend behind the wheel each day would increase costs for businesses and consumers while undermining intended safety benefits by putting more trucks on the road during the most-congested hours. According to the statement filed in the HOS public comment docket, proposed changes in the HOS rules would increase transportation costs by anywhere from 3 percent to 20 percent depending on a specific retailer's supply chain network and operations, and would adversely impact the U.S. economy. 
Supporters of the proposal say it would result in fewer fatigued drivers on the road and help reduce accidents. But the retailer group is concerned that shortening the daily driving limit would require more drivers and more trucks to move the same volume of goods during the same time period. That would increase congestion on the nation's already overcrowded highways, increasing the potential for accidents. NRF is particularly concerned about the requirement for nighttime rest periods because retailers use night gate operations in key container port facilities as well as overnight product deliveries in order to avoid daytime road congestion, particularly in urban areas.

CSA Budget Requirements Increasing
According to a recently released report by the Government Accountability Office (GAO) FMCSA’s new safety enforcement program (Comprehensive Safety Analysis-CSA) will require considerably more financial and human resources than is currently provided. The report was requested to answer concerns raised in Congress about delays in CSA implementation, and whether or not the agency has the resources necessary properly implement the program.
According to the report, when CSA was still being planned and tested in 2007, the program had budgetary obligations of $2.3 million. Obligations increased to $6.6 million in 2008, and rose to $11.8 million in 2009 to cover software modernization. Last year the obligation was $9.5 million. The agency has now requested $14.3 million for this fiscal year and is requesting $78 million and 98 new full-time positions in addition to existing staff to fully implement CSA and integrate it into its operations.

Committee Sends STB, FMC Nominees to Full Senate for Ratification 

The Senate Committee on Commerce, Science and Transportation approved President Obama's nominees for appointments to the Surface Transportation Board (STB) and Federal Maritime Commission (FMC).
The committee voted to approve Ann D. Begeman to join the three-person STB that regulates disputes between railroads and their freight customers. She has been the Senate Commerce Committee Republican staff director for the past two years.

For the five-member FMC the committee approved the re-nomination of republican Commissioner Rebecca F. Dye to a third term, and Mario Cordero as a new commissioner. Cordero was a member of the Long Beach Board of Harbor Commissioners and opposed the ATA settlement with the Port of Long Beach.

Ports Join Business Environmental Group 

Port authorities in Virginia, South Carolina and Georgia have joined the Coalition for Responsible Transportation (CRT), giving the group representing business interests in environmental planning its first port members. The ports join retailers, shippers, trucking companies and ocean carriers aimed at ensuring industry involvement in efforts to press clean air standards in port operations. 

Getting ports on board "is the next step in CRT's efforts to create a national venue to share best practices, build clean air partnerships between America's ports and their customers and service providers," said CRT President Rick Gabrielson, who is director of international transportation at retailer Target. Joining CRT were the Georgia Ports Authority, the South Carolina State Ports Authority and the Virginia Port Authority. 

Chicago Connie Awards Come to the Midwest
Rick Gabrielson, Director of International Transportation for Target Corporation, and George Schember, Vice President, Corporate Transportation and Logistics for Cargill, Inc., have been named recipients of the first Connie Awards to be given in the U.S. Midwest region by the Containerization & Intermodal Institute (CII). The Connie Award has been presented every year since1972 to those who have made outstanding contributions to the containerization and intermodal industry. The awards dinner will be held April 6, 2011 at the Marriott O’Hare. The Chicago‐based event is in addition to the annual Connie Awards held in the New York area since 1972 and in Long Beach, CA since 2009. 
The events and awards are presented by CII, a non‐profit organization founded in1960 that promotes industry awareness, preserves the history of intermodalism, and engages scholarly interest in the field by organizing educational conferences and seminars, serving as an information resource, providing networking opportunities, offering career guidance, arranging internships and facilitating scholarships. I am on the board of directors. More information on the event can be viewed at:
http://www.containerization.org/CII_ConnieAward_Invitation_April6.pdf
2011 ATA Leadership Meeting
As you know the 2011 American Trucking Associations Leadership Meeting will be held May 15 – 18 at the Greenbrier Resort in White Sulphur Springs, West Virginia. The registration materials are in the mail.  ATA meetings will begin on Sunday, May 15, and run through Tuesday, May 17, concluding with an ATA Leadership Reception and Banquet on Tuesday evening. On Wednesday morning, a golf outing will be held
Our IMCC meeting will be held May 17, 8:30 to 10:00AM. Issues set for discussion include emerging chassis ownership and deployment strategies, Roadability, CSA and port litigation and legislative activities. I will send out our complete agenda in the next few weeks.
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