
IN THE CIRCUIT COURT OF THE
FIFTEENTH JUDICIAL CIRCUIT, IN AND
FOR PALM BEACH COUNTY, FLORIDA.

CASE NO.: 50-2009-CA-034380-XXXX-
MB-AN

ROBERT BEBER as Personal
Representative of the Estate of JOAN
BEBER, deceased,

Plaintiff,

vs.

CHARLES E. METZGER, JR., M.D.,
METZGER COMPREHENSIVE CARE,
LLC, a Florida Limited Liability Company,
FLORIDA BACK INSTITUTE, INC., a
Florida Corporation, NATHANIEL A.
LOWEN, M.D., SCOTT W. HOWELL, PA-
C, and MDVIP, INC., a Foreign
Corporation,

Defendants.

METZGER COMPREHENSIVE CARE,
LLC, A Florida Limited Liability Company

Third Party Plaintiff(s),

vs.

ROSANNA HOBSON, R.N.

Third Party Defendant(s).

FIFTH AMENDED COMPLAINT

COMES NOW, the Plaintiff, ROBERT BEBER as Personal Representative of the

Estate of JOAN BEBER, deceased and hereby sues the Defendants, CHARLES E.

METZGER, JR., M.D., METZGER COMPREHENSIVE CARE, LLC, a Florida Limited

Liability Company, FLORIDA BACK INSTITUTE, INC., a Florida Corporation,
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NATHANIEL A. LOWEN, M.D., SCOTT W. HOWELL, PA-C, AND MDVIP, INC.,

Foreign Corporation, and states as follows:

GENERAL ALLEGATIONS COMMON TO ALL COUNTS 

1. This is a survival action arising from many causes of action, including but

not limited to, negligence of the Defendants, CHARLES E. METZGER, JR., M.D.,

METZGER COMPREHENSIVE CARE, LLC, a Florida Limited Liability Company,

FLORIDA BACK INSTITUTE, INC., a Florida Corporation, NATHANIEL A. LOWEN,

M.D., SCOTT W. HOWELL, PA-C, AND MDVIP, INC., a Foreign Corporation resulting

in damages exceeding the jurisdictional limits of this Court.

2. This is an action arising from medical negligence which is being brought

pursuant to Chapters §766 and §768, Florida Statutes, and Florida Rules of Civil

Procedure 1.650, for damages exceeding Fifteen Thousand ($15,000.00) Dollars,

exclusive of interest and costs.

3. At all times material hereto, Plaintiff, ROBERT BEBER, was a resident of

Boca Raton, Palm Beach County, Florida. His date of birth is August 17, 1933.

4. At all times material hereto, JOAN BEBER, was a resident of Boca Raton,

Palm Beach County, Florida. On or about September 10, 2012, JOAN BEBER died.

5. At all times material hereto, JOAN BEBER and ROBERT BEBER, were

husband and wife.

6. At all times material hereto, ROBERT BEBER has been appointed as

Personal Representative of the Estate of JOAN BEBER, deceased. (A copy of the
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Letters of Administration and Order Appointing Personal Representative of the Estate

will be provided upon receipt as the Estate is in the process of being set up.)

7. At all times material hereto, Defendant, CHARLES E. METZGER, JR.,

M.D., was a duly licensed internal medicine physician engaged in the practice of

medicine in Palm Beach County, Florida.

8. At all times material hereto Defendant, CHARLES E. METZGER, JR.,

M.D., held himself out to the public as being well-qualified in the field of internal

medicine, and further held himself out to the public as possessing the same level of skill

and expertise in the field of medicine as any other well-qualified physician practicing

internal medicine in Palm Beach County, Florida, or any other similar medical

community.

9. At all times material hereto, ROSANNA HOBSON was a Registered Nurse

who held herself out to the public as being well-qualified in the field of nursing, and

further held herself out to the public as possessing the same level of skill and expertise

in the field of nursing as any other well-qualified nurse practicing nursing in Palm Beach

County, Florida, or any other similar medical community.

10. At all times material hereto, Defendant, METZGER COMPREHENSIVE

CARE, L C, (hereinafter referred to as "METZGER COMPREHENSIVE") was and is a

Florida Limited Liability Company authorized to do business in Palm Beach County,

State of Florida.



Fifth Amended Complaint
Beber v. Metzger, et al.
Case No.: 50-2009-CA-034380-XXXX-MB-AN
Page 4 of 48

11. At all times material hereto, Defendant, METZGER COMPREHENSIVE

CARE, LLC, was a Florida Limited Liability Company duly licensed, organized and

existing under the laws of the State of Florida, and operated as a medical practice

providing medical and health care services in Palm Beach County, Florida.

12. At all times material hereto, Defendant, METZGER COMPREHENSIVE

CARE, LLC, acted individually and by and through its agents, apparent agents,

servants, and/or employees, including the Defendant, CHARLES E. METZGER, JR.,

M.D., who was acting within the course and scope of his agency, apparent agency

and/or employment in furtherance of Defendant, METZGER COMPREHENSIVE CARE,

LLC's business pursuits.

13. At all times material hereto, Defendant, METZGER COMPREHENSIVE

CARE, LLC, acted individually and by and through its agents, apparent agents,

servants, and/or employees, including ROSANNA HOBSON, R.N., who was acting

within the course and scope of her agency, apparent agency and/or employment in

furtherance of Defendant, METZGER COMPREHENSIVE CARE, LLC's business

pursuits.

14. At all times material hereto, Defendant, FLORIDA BACK INSTITUTE, INC.

(hereinafter referred to as "FLORIDA BACK') was and is a Florida Corporation

authorized to do business in Palm Beach County, State of Florida.

15. At all times material hereto, Defendant, FLORIDA BACK INSTITUTE,

INC., was a Florida Corporation duly licensed, organized and existing under the laws of
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the State of Florida, and operated as a medical practice providing medical and health

care services in Palm Beach County, Florida.

16. At all times material hereto Defendant, FLORIDA BACK INSTITUTE, INC.,

acted individually and by and through its agents, apparent agents, servants, and/or

employees, including the Defendants, NATHANIEL A. LOWEN, M.D. and SCOTT W.

HOWELL, PA-C, who were acting within the course and scope of their agency, apparent

agency and/or employment in furtherance of Defendant, FLORIDA BACK INSTITUTE,

INC.'s business pursuits.

17. At all times material hereto, Defendant, NATHANIEL A. LOWEN, M.D.,

was a duly licensed orthopaedic surgeon engaged in the practice of medicine in Palm

Beach County, Florida.

18. At all times material hereto, Defendant, NATHANIEL A. LOWEN, M.D.,

held himself out to the public as being well-qualified in the field of orthopaedic surgery,

and further held himself out to the public and possessing the same level of skill and

expertise in the field of medicine as any other well-qualified physician practicing

orthopaedic surgery in Palm Beach Couni.y, Florida, or any other similar medical

community.

19. At all times material hereto, Defendant, SCOTT W. HOWELL, PA-C, was

a duly licensed physician's assistant engaged in the practice of medicine in Palm Beach

County, Florida.
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20. At all times material hereto, Defendant, SCOTT W. HOWELL, PA-C, held

himself out to the public as being well-qualified in the field of physician's assistant, and

further held himself out to the public and possessing the same level of skill and

expertise in the field of medicine as any other well-qualified physician's assistant

practicing in Palm Beach County, Florida, or any other similar medical community.

21. At all times material hereto, Defendant, MPVIP, INC. (hereinafter referred

to as "MDVIP") was and is a Foreign Corporation with its principle place of business in

the State of Florida, Palm Beach County.

22. At all times material hereto, Defendant, MDVIP, INC., was a Foreign

Corporation duly licensed, organized and existing under the laws of the State of Florida,

and operated as a medical practice providing medical and health care services in Palm

Beach County, Florida.

23. At all times material hereto Defendant, MPVIP, INC., acted individually

and by and through its agents, apparent agents, servants, and/or employees, including

the Defendant, CHARLES E. METZGER, JR., M.D., who was acting within the course

and scope of his agency, apparent agency and/or employment in furtherance of

Defendant, MPVIP, INC.'s business pursuits.

24. On 2007, a twenty two (22) page Participation Agreement was entered

into between CHARLES E. METZGER, JR., M.D. and MDVIP, INC. prior to CHARLES

E. METZGER, JR., M.D., treating the Plaintiff, JOAN BEBER. (Agreement attached as

Exhibit "A"). From 2007 to 2008, MDVIP, INC, held itself out as being associated with
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the best hospitals and doctors nationwide. MDVIP, INC agreed to furnish services and

items to CHARLES E. METZGER, JR., M.D., and CHARLES E. METZGER, JR., M.D.,

agreed to perform certain services, including but not limited to furnishing a

comprehensive physical examination and personalized health care plan, for MDVIP,

INC for a monetary fee. As set forth in the Agreement, there was an agency, apparent

agency, and/or joint venture relationship between MDVIP, INC and CHARLES E.

METZGER, JR., M.D.

25. In 2007, MDVIP, INC. advertised that CHARLES E. METZGER, JR. was a

MDVIP doctor and MDVIP promised to provide exceptional doctors, give exceptional

care, and guaranteed exceptional results. MDVIP, INC.'s literature set forth all of their

promises to their doctors and patients. In particular, MDVIP, INC. promised that Mrs.

Beber's MDVIP's physician, METZGER, and MDVIP itself would actively coordinate her

specialty care and make personal calls to specialists to assure that all information was

available to the specialists so that the consult is handled in the most effective manner

possible. (Plaintiff is not attaching all of MDVIP's promises and advertisements to this

complaint as MDVIP does not wish the information to be public record).

26. JOAN AND ROBERT BEBER became members of MDVIP on or about

May 3, 2007 by signing a Membership Application and Membership Agreement. The

Membership Agreement assured that in exchange for an annual membership fee of

$1500.00, MDVIP would facilitate specialist opinions and refer members/patients for

treatment at leading national health centers, amongst other promises.
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27. Similarly, CHARLES E. METZGER, JR. promised his patients, including

but not limited to JOAN BEBER, that he was an exceptional doctor, would give

exceptional care, and guaranteed exceptional results.

28. A pre-suit investigation was performed pursuant to Florida Statute

§766.203 and a Notice of Intent to Initiate Litigation against the Defendants, named

herein, was given in accordance with the requirements of Florida Statute §766.106. All

conditions precedent to Chapter 766 have been performed to bring this action.

FACTS GIVING RISE TO CAUSE OF ACTION 

29 From January through March 2008, the Plaintiff, JOAN BEBER, had

complaints regarding her left leg and/or foot being cold, painful, numb, and/or tingling.

She complained to her treating healthcare providers, Defendants, CHARLES E.

METZGER, JR., M.D., METZGER COMPREHENSIVE CARE, LLC, ROSANNA

HOBSON, R.N., MDVIP, INC., FLORIDA BACK INSTITUTE, INC., NATHANIEL A.

LOWEN, M.D., and SCOTT W. HOWELL, PA-C.

30 All of the aforementioned physicians and/or entities failed to consider a

vascular cause arid have the Plaintiff, JOAN BEBER, treated appropriately. They failed

to timely send the Plaintiff, JOAN BEBER, to an emergency room and failed to timely

refer her for a vascular workup.

31. This substandard and negligent care resulted in a delay of appropriate

treatment for the Plaintiff, JOAN BEBER.
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32. Had the Plaintiff, JOAN BEBER, been evaluated by a vascular surgeon on

or before March 6 or March 7, 2008, her left leg would have been salvageable. As a

direct result of not being seen in a timely fashion by a vascular surgeon or at the

emergency room, the Plaintiff, JOAN BEBER, lost her left leg above the knee.

33. Furthermore, as a result of the Defendants' negligence, JOAN BEBER

died on or about September 10, 2012 from myelofibrosis and leukemia.

34. Defendant, MDVIP, INC, held itself out as a network fraternity of some of

the nation's finest physicians. Defendant, MDVIP, INC. claimed to be associated with

premier academic centers in the country and had a program wherein it was supposed to

help patients like Mrs. Beber get in to see physicians at certain institutions. Yet, when

Robert Beber told Dr. Metzger that he wanted his wife to go to Jackson Memorial

Hospital or Mount Sinai, Dr. Metzger responded that he didn't have privileges at either

of those hospitals, and that Plaintiff, JOAN BEBER had to go to Boca Raton Community

Hospital.

35. Plaintiff, JOAN BEBER's survival claim: As a direct and proximate result

of the Defendants' negligence and failure to timely treat Plaintiff, JOAN BEBER, the

Defendants caused serious permanent injury to Plaintiff, JOAN BEBER, in addition to

disability, physical pain and suffering, mental pain and suffering, impairment,

disfigurement, inconvenience, aggravation of a pre-existing condition, and loss of

capacity to enjoy life. She had also incurred medical, hospitalization, nursing care,

attendant care, rehabilitation therapy, adaptive, and other expenses with healthcare
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providers in obtaining treatment for her physical and mental injuries, in the past and until

the time of death.

36. Plaintiff, ROBERT BEBER's survival claim: As a direct and proximate

result of the Defendant's negligence, the Plaintiff, ROBERT BEBER, has been deprived

of the consortium of his wife, the Plaintiff, JOAN BEBER, including but not limited to, the

loss of fellowship, companionship, society, attentions, services, affection, guidance,

comfort and household services, and said losses are permanent in nature. Additionally,

the Plaintiff, ROBERT BEBER, claims the reasonable value or expense of

hospitalization, medical, nursing care and treatment necessarily or reasonably obtained

by the Plaintiff, ROBERT BEBER, for his wife, the Plaintiff, JOAN BEBER, in the past

and until the time of her death.

COUNT I — NEGLIGENCE CLAIM AGAINST 
DEFENDANT, CHARLES E. METZGER, JR., M.D. 

37. Plaintiffs, ROBERT BEBER as Personal Representative of the Estate of

JOAN BEBER, deceased, hereby realleges and incorporates by reference each and

every allegation as set forth in Paragraphs 1 through 8, 23 through 36 above, as though

fully set forth herein.

38. Beginning on or about March 4, 2008, CHARLES E. METZGER, JR.,

M.D., owed a duty to the Plaintiff, JOAN BEBER, to provide non-negligent medical care

and treatment in accordance with the prevailing professional standards of care for

similar health care providers in light of all the relevant circumstances. Notwithstanding

the duty undertaken, the Defendant, CHARLES E. METZGER, JR., M.D., did or failed to
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do one or more of the following acts, any or all of which were departures from the

acceptable professional standards of care in Palm Beach County, Florida, or any similar

medical community:

Failure of CHARLES EDWARD METZGER, JR., M.D. to diagnose
or even consider vascular compromise on or before March 4, 2008,
despite JOAN BEBER's complaints of continued pain and
numbness in her left leg;

Failure of CHARLES EDWARD METZGER, JR., M.D. to insist that
JOAN BEBER come into his office for an evaluation on March 6,
2008 when her husband phoned and spoke to Rosanna Hobson.

Failure of CHARLES EDWARD METZGER, JR., M.D. on March 4,
2008 and March 6, 2008, to send JOAN BEBER for an immediate
vascular evaluation and/or to the emergency room for her vascular
status to be evaluated;

Failure to call to speak to NATHANIEL LOWEN, MD. and/or
SCOTT HOWELL about his patient; and

Failed to provide that level of care, skill, and treatment which, in
light of all relevant surrounding circumstances, is recognized as
acceptable and appropriate by reasonably prudent similar
healthcare providers.

39. Had the Plaintiff, JOAN BEBER, been properly and timely evaluated and

treated by CHARLES E. METZGER, JR., M.D., and had he not performed the negligent

acts described above, the Plaintiff, JOAN BEBER, would not have lost her leg.

40. Plaintiff, JOAN BEBER's survival claim: As a direct and proximate result

of the Defendants' negligence, and failure to timely treat Plaintiff, JOAN BEBER, the

Defendants caused serious permanent injury to Plaintiff, JOAN BEBER, in addition to

disability, physical pain and suffering, mental pain and suffering, impairment,
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disfigurement, inconvenience, aggravation of a pre-existing condition, and loss of

capacity to enjoy life. She had also incurred medical, hospitalization, nursing care,

attendant care, rehabilitation therapy, adaptive, and other expenses with healthcare

providers in obtaining treatment for her physical and mental injuries, in the past and until

the time of death.

41. Plaintiff, ROBERT BEBER's survival claim: As a direct and proximate

result of the Defendant's negligence, the Plaintiff, ROBERT BEBER, has been deprived

of the consortium of his wife, the Plaintiff, JOAN BEBER, including but not limited to, the

loss of fellowship, companionship, society, attentions, services, affection, guidance,

comfort and household services, and said losses are permanent in nature. Additionally,

the Plaintiff, ROBERT BEBER, claims the reasonable value or expense of

hospitalization, medical, nursing care and treatment necessarily or reasonably obtained

by the Plaintiff, ROBERT BEBER, for his wife, the Plaintiff, JOAN BEBER, in the past

and until the time of her death.

WHEREFORE, Plaintiff, ROBERT BEBER as Personal Representative of the

Estate of JOAN BEBER, deceased, demands judgment against the Defendant,

CHARLES E. METZGER, JR., M.D., for damages exceeding $15,000.00, exclusive of

interest and costs, and further demands trial by jury on all issues so triable.

COUNT II — NEGLIGENCE CLAIM AGAINST DEFENDANT, 
METZGER COMPREHENSIVE CARE, LLC AS TO METZGER

42. Plaintiff, ROBERT BEBER as Personal Representative of the Estate of

JOAN BEBER, deceased, hereby realleges and incorporates by reference each and
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every allegation as set forth in Paragraphs 1 through 6, 10 through 12, and 23 through

36 above, as though fully set forth herein.

43. On or about March 4, 2008, METZGER COMPREHENSIVE CARE, LLC,

acknowledged and represented that CHARLES E. METZGER, JR., M.D. would act on

behalf of METZGER COMPREHENSIVE CARE, LLC. CHARLES E. METZGER, JR.,

M.D. relied on METZGER COMPREHENSIVE CARE, LLC, and accepted these duties

and acted accordingly. METZGER COMPREHENSIVE CARE, LLC, created the

appearance of an apparent agency relationship with CHARLES E. METZGER, JR.,

M.D. METZGER COMPREHENSIVE CARE, LLC's actions and words caused the

Plaintiff to believe that CHARLES E. METZGER, JR., M.D. was an apparent agent of

METZGER COMPREHENSIVE CARE, LLC and had authority to act for METZGER

COMPREHENSIVE CARE, LLC. The Plaintiff justifiably relied upon that belief in

dealing with CHARLES E. METZGER, JR., M.D. as an apparent agent of METZGER

COMPREHENSIVE CARE, LLC. METZGER COMPREHENSIVE CARE, LLC,

controlled the actions and/or had the right to control CHARLES E. METZGER, M.D. by

controlling his salary, work scope, work hours and/or work conditions.

44. Beginning on or about March 4, 2008, METZGER COMPREHENSIVE

CARE, LLC, individually, and by and through its apparent agents and/or employees,

including but not limited to CHARLES E. METZGER, JR., M.D., owed a duty to the

Plaintiff, JOAN BEBER, to provide proper medical and nursing care and treatment in

accordance with the prevailing professional standards of care for physicians, nurses,
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and/or similar health care providers in light of all the relevant circumstances.

Notwithstanding the duty undertaken, METZGER COMPREHENSIVE CARE, LLC, did

or failed to do one or more of the following acts, any or all of which were departures

from the acceptable professional standards of care in Palm Beach County, Florida, or

any similar medical community:

a) Failure of CHARLES EDWARD METZGER, JR., M.D. to diagnose
vascular compromise on March 4, 2008, despite JOAN BEBER's
complaints of continued pain and numbness in her left leg;

Failure of CHARLES EDWARD METZGER, JR., M.D. on March 4,
2008 and March 6, 2008, to send JOAN BEBER for an immediate
vascular evaluation and/or to the emergency room for her vascular
status to be evaluated;

Failure of CHARLES EDWARD METZGER, JR., M.D. to insist that
JOAN BEBER come into his office for an evaluation on March 6,
2008 when her husband phoned and spoke to Rosanna Hobson;

Failure to call to speak to NATHANIEL LOWEN, MD. and/or
SCOTT HOWELL about their patient; and

Failure to provide that level of care, skill, and treatment which, in
light of all relevant surrounding circumstances, is recognized as
acceptable and appropriate by reasonably prudent similar
healthcare providers and nurses.

45. Plaintiff, JOAN BEBER's survival claim: As a direct and proximate result

of the Defendants negligence and failure to timely treat Plaintiff, JOAN BEBER, the

Defendants caused serious permanent injury to Plaintiff, JOAN BEBER, in addition to

disability, physical pain and suffering, mental pain and suffering, impairment,

disfigurement, inconvenience, aggravation of a pre-existing condition, and loss of

capacity to enjoy life. She had also incurred medical, hospitalization, nursing care,
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attendant care, rehabilitation therapy, adaptive, and other expenses with healthcare

providers in obtaining treatment for her physical and mental injuries, in the past and until

the time of death.

46. Plaintiff, ROBERT BEBER's survival claim: As a direct and proximate

result of the Defendants negligence, the Plaintiff, ROBERT BEBER, has been deprived

of the consortium of his wife, the Plaintiff, JOAN BEBER, including but not limited to, the

loss of fellowship, companionship, society, attentions, services, affection, guidance,

comfort and household services, and said losses are permanent in nature. Additionally,

the Plaintiff, ROBERT BEBER, claims the reasonable value or expense of

hospitalization, medical, nursing care and treatment necessarily or reasonably obtained

by the Plaintiff, ROBERT BEBER, for his wife, the Plaintiff, JOAN BEBER, in the past

and until the time of her death.

WHEREFORE, Plaintiff, ROBERT BEBER as Personal Representative of the

Estate of JOAN BEBER, deceased, demands judgment against the Defendant,

METZGER COMPREHENSIVE CARE, LLC, for damages exceeding $15,000.00,

exclusive of interest and costs,and further demands trial by jury on all issues so triable.

COUNT 111 — NEGLIGENCE CLAIM AGAINST DEFENDANT, 
METZGER COMPREHENSIVE CARE, LLC AS TO ROSANNA HOBSON, R.N. 

47. Plaintiff, ROBERT BEBER as Personal Representative of the Estate of

JOAN BEBER, deceased, hereby realleges and incorporates by reference each and

every allegation as set forth in Paragraphs 1 through 6, 9 through 11, 13, and 28

through 36 above, as though fully set forth herein.
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48. On or about March 4, 2008, METZGER COMPREHENSIVE CARE, LLC,

acknowledged and represented that ROSANNA HOBSON, R.N. would act on behalf of

METZGER COMPREHENSIVE CARE, LLC. ROSANNA HOBSON, R.N. relied on

METZGER COMPREHENSIVE CARE, LLC, and accepted these duties and acted

accordingly. METZGER COMPREHENSIVE CARE, LLC, created the appearance of an

apparent agency relationship with its nurse, ROSANNA HOBSON, R.N. METZGER

COMPREHENSIVE CARE, LLC's actions and words caused or allowed the Plaintiff to

believe that ROSANNA HOBSON, R.N. was an apparent agent of METZGER

COMPREHENSIVE CARE, LLC and had authority to act for METZGER

COMPREHENSIVE CARE, LLC. The Plaintiff justifiably relied upon that belief in

dealing with ROSANNA HOBSON, R.N. as an apparent agent of METZGER

COMPREHENSIVE CARE, LLC. METZGER COMPREHENSIVE CARE, LLC,

controlled the actions and/or had the right to control the actions of the nurses, including

but not limited to ROSANNA HOBSON, R.N. by controlling her salary, work scope, work

hours and/or work conditions.

49. Beginning on or about March 4, 2008, METZGER COMPREHENSIVE

CARE, LLC, individually, and by and through its apparent agents and/or employees,

including but not limited to ROSANNA HOBSON, R.N. who owed a duty to the Plaintiff,

JOAN BEBER, to provide proper medical care and treatment in accordance with the

prevailing professional standards of care for nurses and/or similar health care providers

in light of all the relevant circumstances. Notwithstanding the duty undertaken,
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METZGER COMPREHENSIVE CARE, LLC, did or failed to do one or more of the

following acts, any or all of which were departures from the acceptable professional

standards of care in Palm Beach County, Florida, or any similar medical community:

a) Failed to recognize the change in the medical condition of Mrs.
Beber on February 11, 2008 when Mrs. Beber called to report left
leg pain and numbness. Nurse Hobson failed to fully assess the
situation, failed to communicate up her chain of command to Dr.
Metzger, and failed to make a full assessment to allow the
appropriate care, collaboration and referrals for JOAN BEBER's
care;

Failed to practice within the scope of practice of a Registered Nurse
by making a medical diagnosis and referral to the Florida Back
Institute, which resulted in a delay in the care and treatment of
Joan's medical condition;

Failed on March 3, 2008 to appropriately triage and investigate the
reasons why Mrs. Beber had continued and increased pain since
her treatments with the Florida Back Institute, to offer her an office
visit or to suggest immediate follow up with the Back Institute. As a
result, this caused insufficient data to be relayed to Dr. Metzger and
a delay in diagnosis and treatment. These were deviations from the
standard of care;

Failed to recognize the severity of Joan's medical condition when
Mr. Beber described Joan's leg as "dead and paralyzed" on March
6, 2008. Nurse Hobson failed to recognize the urgency of
communicating with Dr. Metzger about Joan's medical condition
and to insist that Joan go for immediate evaluation at the
Emergency Department. These were deviations from the standards
of care;

Failed to communicate all pertinent medical information to Charles
Metzger, Jr., M.D. regarding Mrs. Beber; and

Failed to provide that level of care, skill, and treatment which, in
light of all relevant surrounding circumstances, is recognized as
acceptable and appropriate by reasonably prudent similar
healthcare nurses.
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50. The aforementioned substandard care resulted in a break in the continuity

of care, and a delay in appropriate treatment of Plaintiff, JOAN BEBER's medical

condition.

51. Plaintiff, JOAN BEBER's survival claim: As a direct and proximate result

of the Defendants negligence and failure to timely treat Plaintiff, JOAN BEBER, the

Defendants caused serious permanent injury to Plaintiff, JOAN BEBER, in addition to

disability, physical pain and suffering, mental pain and suffering, impairmen ,

disfigurement, inconvenience, aggravation of a pre-existing condition, and loss of

capacity to enjoy life. She had also incurred medical, hospitalization, nursing care,

attendant care, rehabilitation therapy, adaptive, and other expenses with healthcare

providers in obtaining treatment for her physical and mental injuries, in the past and until

the time of death.

52. Plaintiff, ROBERT BEBER's survival claim: As a direct and proximate

result of the Defendant's negligence, the Plaintiff, ROBERT BEBER, has been deprived

of the consortium of his wife, the Plaintiff, JOAN BEBER, including but not limited to, the

loss of fellowship, companionship, society, attentions, services, affection, guidance,

comfort and household services, and said losses are permanent in nature. Additionally,

the Plaintiff, ROBERT BEBER, claims the reasonable value or expense of

hospitalization, medical, nursing care and treatment necessarily or reasonably obtained

by the Plaintiff, ROBERT BEBER, for his wife, the Plaintiff, JOAN BEBER, in the past

and until the time of her death.
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WHEREFORE, Plaintiff, ROBERT BEBER as Personal Representative of the

Estate of JOAN BEBER, deceased, demands judgment against the Defendant,

METZGER COMPREHENSIVE CARE, LLC, for damages exceeding $15,000.00,

exclusive of interest and costs,and further demands trial by jury on all issues so triable.

COUNT IV — NEGLIGENCE CLAIM AGAINST DEFENDANT, 
FLORIDA BACK INSTITUTE INC. FOR APPARENT AGENCY

53. Plaintiff, ROBERT BEBER as Personal Representative of the Estate of

JOAN BEBER, deceased, hereby realleges and incorporates by reference each and

every allegation as set forth in Paragraphs 1 through 6, 14 through 20, and 28 through

36 above, as though fully set forth herein.

54. On or about February 13, 2008, FLORIDA BACK INSTITUTE, INC.,

acknowledged and represented that the doctors and physician assistants, including but

not limited to NATHANIEL A. LOWEN, M.D. and SCOTT W. HOWELL, PA-C, acted on

behalf of FLORIDA BACK INSTITUTE, INC. NATHANIEL A. LOWEN, M.D. and

SCOTT W. HOWELL, PA-C, relied on FLORIDA BACK INSTITUTE, INC. and accepted

these duties and acted accordingly. FLORIDA BACK INSTITUTE, INC., created the

appearance of an apparent agency relationship with its physician and physician

assistants, NATHANIEL A. LOWEN, M.D. and SCOTT W. HOWELL, PA-C. FLORIDA

BACK INSTITUTE, INC.'s actions and words caused or allowed the public, including but

not limited to the Plaintiff, to believe that NATHANIEL A. LOWEN, M.D. and SCOTT W.

HOWELL, PA-C, were apparent agents of FLORIDA BACK INSTITUTE, INC., and had

authority to act for FLORIDA BACK INSTITUTE, INC. The Plaintiff justifiably relied



Fifth Amended Complaint
Beber v. Metzger, et al.
Case No.: 50-2009-CA-034380-XXXX-MB-AN
Page 20 of 48

upon that belief in dealing with NATHANIEL A. LOWEN, M.D. and SCOTT W.

HOWELL, PA-C, as apparent agents of FLORIDA BACK INSTITUTE, INC. FLORIDA

BACK INSTITUTE, INC. controlled the actions and/or had the right to control the actions

of the physicians and physician assistants, including but not limited to FLORIDA BACK

INSTITUTE, INC., by controlling their salary, work scope, work hours and/or work

conditions.

55. Beginning on or about February 13, 2008, FLORIDA BACK INSTITUTE,

INC., individually, and by and through its apparent agents and/or employees, including

but not limited to NATHANIEL A. LOWEN, M.D. and SCOTT W. HOWELL, PA-C, owed

a duty to the Plaintiff, JOAN BEBER, to provide proper medical care and treatment in

accordance with the prevailing professional standards of care for physicians and/or

similar health care providers in light of all the relevant circumstances. Notwithstanding

the duty undertaken, FLORIDA BACK INSTITUTE, INC., did or failed to do one or more

of the following acts,any or all of which were departures from the acceptable

professional standards of care in Palm Beach County, Florida, or any similar medical

community:

Failed to consider a vascular problem when, on 2/13/08, JOAN
BEBER complained that pain in her left leg awakened her at night;

Failed to consider other possible etiologies for JOAN BEBER's left
leg pain, in light of radiographic finding of spinal stenosis that was
not severe;

Failed to appropriately diagnose a vascular problem on 3/5/08,
when JOAN BEBER's left foot was described as cold or cooler than
the right foot;
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Failed to emergently refer JOAN BEBER to a vascular surgeon or
to the emergency room on 3/5/08, upon noting that her left foot was
cooler than her right foot; and

Failed to provide that level of care, skill, and treatment which, in
light of all relevant surrounding circumstances, is recognized as
acceptable and appropriate by reasonably prudent similar
healthcare providers.

56 Plaintiff, JOAN BEBER's survival claim: As a direct and proximate result

of the Defendant's negligence and failure to timely treat Plaintiff, JOAN BEBER, the

Defendants caused serious permanent injury to Plaintiff, JOAN BEBER, in addition to

disability, physical pain and suffering, mental pain and suffering, impairmen

disfigurement, inconvenience, aggravation of a pre-existing condition, and loss of

capacity to enjoy life. She had also incurred medical, hospitalization, nursing care,

attendant care, rehabilitation therapy, adaptive, and other expenses with healthcare

providers in obtaining treatment for her physical and mental injuries, in the past and until

the time of death.

57. Plaintiff, ROBERT BEBER's survival claim: As a direct and proximate

result of the Defendants negligence, the Plaintiff, ROBERT BEBER, has been deprived

of the consortium of his wife, the Plaintiff, JOAN BEBER, including but not limited to, the

loss of fellowship, companionship, society, attentions, services, affection, guidance,

comfort and household services, and said losses are permanent in nature. Additionally,

the Plaintiff, ROBERT BEBER, claims the reasonable value or expense of

hospitalization, medical, nursing care and treatment necessarily or reasonably obtained
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by the Plaintiff, ROBERT BEBER, for his wife, the Plaintiff, JOAN BEBER, in the past

and until the time of her death.

WHEREFORE, Plaintiff, ROBERT BEBER as Personal Representative of the

Estate of JOAN BEBER, deceased, demands judgment against the Defendant,

FLORIDA BACK INSTITUTE, INC., for damages exceeding $15,000.00, exclusive of

interest and costs, and further demands trial by jury on all issues so triable.

COUNT V — NEGLIGENCE CLAIM AGAINST DEFENDANT,
FLORIDA BACK INSTITUTE, INC. FOR AGENCY 

58 Plaintiff, ROBERT BEBER as Personal Representative of the Estate of

JOAN BEBER, deceased, hereby realleges and incorporates by reference each and

every allegation as set forth in Paragraphs 1 through 6, 14 through 20, and 28 through

36 above, as though fully set forth herein.

59. On or about February 13, 2008, FLORIDA BACK INSTITUTE, INC. had

the right of control over doctors and physician assistants, including but not limited to

NATHANIEL A. LOWEN, M.D. and SCOTT W. HOWELL, PA-C. The methods by which

NATHANIEL A. LOWEN, M.D. and SCOTT W. HOWELL, PA-C, performed work were

controlled by FLORIDA BACK INSTITUTE, INC. FLORIDA BACK INSTITUTE, INC.,

controlled the details of the work performed by NATHANIEL A. LOWEN, M.D. and

SCOTT W. HOWELL, PA-C, and both performed such work under the direction of their

employer, FLORIDA BACK INSTITUTE, INC. FLORIDA BACK INSTITUTE, INC.

supplied the instrumentalities 00 s, and the place of work for NATHANIEL A. LOWEN,

M.D. and SCOTT W. HOWELL, PA-C and determined the method of payment for
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NATHANIEL A. LOWEN, M.D. and/or SCOTT W. HOWELL, PA-C. As such, this

employment relationship between FLORIDA BACK INSTITUTE, INC., NATHANIEL A.

LOWEN, M.D. and SCOTT W. HOWELL, PA-C was an agency relationship and

NATHANIEL A. LOWEN, M.D. and SCOTT W. HOWELL, PA-C, were agents of

FLORIDA BACK INSTITUTE, INC.

60 Beginning on or about February 13, 2008, FLORIDA BACK INSTITUTE,

INC., individually, and by and through its agents and/or employees, including but not

limited to NATHANIEL A. LOWEN, M.D. and SCOTT W. HOWELL, PA-C, owed a duty

to the Plaintiff, JOAN BEBER, to provide proper medical care and treatment in

accordance with the prevailing professional standards of care for physicians and/or

similar health care providers in light of all the relevant circumstances. Notwithstanding

the duty undertaken, FLORIDA BACK INSTITUTE, INC., did or failed to do one or more

of the following acts, any or all of which were departures from the acceptable

professional standards of care in Palm Beach County, Florida, or any similar medical

community:

Failed to consider a vascular problem when, on 2/13/08, JOAN
BEBER complained that pain in her left leg awakened her at night;

Failed to consider other possible etiologies for JOAN BEBER's left
leg pain, in light of radiographic finding of spinal stenosis that was
not severe;

Failed to appropriately diagnose a vascular problem on 3/5/08,
when JOAN BEBER's left foot was described as cold or cooler than
the right foot;
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Failed to emergently refer JOAN BEBER to a vascular surgeon or
to the emergency room on 3/5/08, upon noting that her left foot was
cooler than her right foot; and

Failed to provide that level of care, skill, and treatment which, in
light of all relevant surrounding circumstances, is recognized as
acceptable and appropriate by reasonably prudent similar
healthcare providers.

61 Plaintiff, JOAN BEBER's survival claim: As a direct and proximate result

of the Defendant's negligence and failure to timely treat Plaintiff, JOAN BEBER, the

Defendants caused serious permanent injury to Plaintiff, JOAN BEBER, in addition to

disability, physical pain and suffering, mental pain and suffering, impairment

disfigurement, inconvenience, aggravation of a pre-existing condition, and loss o

capacity to enjoy life. She had also incurred medical, hospitalization, nursing care,

attendant care, rehabilitation therapy, adaptive, and other expenses with healthcare

providers in obtaining treatment for her physical and mental injuries, in the past and until

the time of death.

62. Plaintiff, ROBERT BEBER's survival claim: As a direct and proximate

result of the Defendant's negligence, the Plaintiff, ROBERT BEBER, has been deprived

of the consortium of his wife, the Plaintiff, JOAN BEBER, including but not limited to, the

loss of fellowship, companionship, society, attentions, services, affection, guidance,

comfort and household services, and said losses are permanent in nature. Additionally,

the Plaintiff, ROBERT BEBER, claims the reasonable value or expense of

hospitalization, medical, nursing care and treatment necessarily or reasonably obtained
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by the Plaintiff, ROBERT BEBER, for his wife, the Plaintiff, JOAN BEBER, in the past

and until the time of her death.

WHEREFORE, Plaintiff, ROBERT BEBER as Personal Representative of the

Estate of JOAN BEBER, deceased, demands judgment against the Defendant,

FLORIDA BACK INSTITUTE, INC., for damages exceeding $15,000.00, exclusive of

interest and costs, and further demands trial by jury on all issues so triable.

COUNT VI — NEGLIGENCE CLAIM AGAINST
DEFENDANT, NATHANIEL A. LOWEN, M.D. 

63. Plaintiff, ROBERT BEBER as Personal Representative of the Estate of

JOAN BEBER, deceased, hereby realleges and incorporates by reference each and

every allegation as set forth in Paragraphs 1 through 6, 16 through 18, and 28 through

36 above, as though fully set forth herein.

64. Beginning on or about February 13, 2008, NATHANIEL A. LOWEN, M.D.,

owed a duty to the Plaintiff, JOAN BEBER, to provide proper medical care and

treatment in accordance with the prevailing professional standards of care for similar

health care providers in light of all the relevant circumstances. Notwithstanding the duty

undertaken, the Defendant, NATHANIEL A. LOWEN, M.D., did or failed to do one or

more of the following acts,any or all of which were departures from the acceptable

professional standards of care in Palm Beach County, Florida, or any similar medical

community:

Failed to consider a vascular problem when, on 2/13/08, JOAN
BEBER complained that pain in her left leg awakened her at night;
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Failed to consider other possible etiologies for JOAN BEBER's left
leg pain, in light of radiographic finding of spinal stenosis that was
not severe;

Failed to appropriately diagnose a vascular problem on 3/5/08,
when JOAN BEBER's left foot was described as cold or cooler than
the right foot;

Failed to emergently refer JOAN BEBER to a vascular surgeon or
to the emergency room on 3/5/08, upon noting that her left foot was
cooler than her right foot; and

Failed to provide that level of care, skill, and treatment which, in
light of all relevant surrounding circumstances, is recognized as
acceptable and appropriate by reasonably prudent similar
healthcare providers.

65 Had the Plaintiff, JOAN BEBER, been properly and timely evaluated and

treated by NATHANIEL A. LOWEN, M.D., had he not performed the negligent acts

described above, the Plaintiff, JOAN BEBER, would not have lost her leg.

66. Plaintiff, JOAN BEBER's survival claim: As a direct and proximate result

of the Defendant's negligence and failure to timely treat Plaintiff, JOAN BEBER, the

Defendants caused serious permanent injury to Plaintiff, JOAN BEBER, in addition to

disability, physical pain and suffering, mental pain and suffering, impairment,

disfigurement, inconvenience, aggravation of a pre-existing condition, and loss of

capacity to enjoy life. She had also incurred medical, hospitalization, nursing care,

attendant care, rehabilitation therapy, adaptive, and other expenses with healthcare

providers in obtaining treatment for her physical and mental injuries, in the past and until

the time of death.
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67. Plaintiff, ROBERT BEBER's survival claim: As a direct and proximate

result of the Defendant's negligence, the Plaintiff, ROBERT BEBER, has been deprived

of the consortium of his wife, the Plaintiff, JOAN BEBER, including but not limited to, the

loss of fellowship, companionship, society, attentions, services, affection, guidance,

comfort and household services, and said losses are permanent in nature. Additionally,

the Plaintiff, ROBERT BEBER, claims the reasonable value or expense of

hospitalization, medical, nursing care and treatment necessarily or reasonably obtained

by the Plaintiff, ROBERT BEBER, for his wife, the Plaintiff, JOAN BEBER, in the past

and until the time of her death.

WHEREFORE, Plaintiff, ROBERT BEBER as Personal Representative of the

Estate of JOAN BEBER, deceased, demands judgment against the Defendant,

NATHANIEL A. LOWEN, M.D., for damages exceeding $15,000.00, exclusive of

interest and costs,and further demands trial by jury on all issues so triable.

COUNT VII — NEGLIGENCE CLAIM AGAINST 
DEFENDANT, SCOTT W. HOWELL, PA-C 

68 Plaintiff, ROBERT BEBER as Personal Representative of the Estate of

JOAN BEBER, deceased, hereby realleges and incorporates by reference each and

every allegation as set forth in Paragraphs 1 through 6, 16, 19, 20, and 28 through 36

above, as though fully set forth herein.

69. Beginning on or about February 13, 2008, SCOTT W. HOWELL, PA-C,

owed a duty to the Plaintiff, JOAN BEBER, to provide proper medical care and

treatment in accordance with the prevailing professional standards of care for similar
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health care providers in light of all the relevant circumstances. Notwithstanding the duty

undertaken, the Defendant, SCOTT W. HOWELL, PA-C, did or failed to do one or more

of the following acts, any or all of which were departures from the acceptable

professional standards of care in Palm Beach County, Florida, or any similar medical

community:

Failed to consider a vascular problem when, on 2/13/08, JOAN
BEBER complained that pain in her left leg awakened her at night;

Failed to consider other possible etiologies for JOAN BEBER's left
leg pain, in light of radiographic finding of spinal stenosis that was
not severe;

Failed to appropriately diagnose a vascular problem on 3/5/08,
when JOAN BEBER's left foot was described as cold or cooler than
the right foot;

Failed to emergently refer JOAN BEBER to a vascular surgeon or
to the emergency room on 3/5/08, upon noting that her left foot was
cooler than her right foot; and

Failed to provide that level of care, skill, and treatment which, in
light of all relevant surrounding circumstances, is recognized as
acceptable and appropriate by reasonably prudent similar
healthcare providers.

70 Had the Plaintiff, JOAN BEBER, been properly and timely evaluated and

treated by SCOTT W. HOWELL, PA-C, had he not performed the negligent acts

described above, the Plaintiff, JOAN BEBER, would not have lost her leg.

71. Plaintiff, JOAN BEBER's survival claim: As a direct and proximate result

of the Defendant's negligence and failure to timely treat Plaintiff, JOAN BEBER, the

Defendants caused serious permanent injury to Plaintiff, JOAN BEBER, in addition to
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disability, physical pain and suffering, mental pain and suffering, impairment,

disfigurement, inconvenience, aggravation of a pre-existing condition, and loss of

capacity to enjoy life. She had also incurred medical, hospitalization, nursing care,

attendant care, rehabilitation therapy, adaptive, and other expenses with healthcare

providers in obtaining treatment for her physical and mental injuries, in the past and until

the time of death.

72. Plaintiff, ROBERT BEBER's survival claim: As a direct and proximate

result of the Defendant's negligence, the Plaintiff, ROBERT BEBER, has been deprived

of the consortium of his wife, the Plaintiff, JOAN BEBER, including but not limited to, the

loss of fellowship, companionship, society, attentions, services, affection, guidance,

comfort and household services, and said losses are permanent in nature. Additionally,

the Plaintiff, ROBERT BEBER, claims the reasonable value or expense of

hospitalization, medical, nursing care and treatment necessarily or reasonably obtained

by the Plaintiff, ROBERT BEBER, for his wife, the Plaintiff, JOAN BEBER, in the past

and until the time of her death.

WHEREFORE, Plaintiff, ROBERT BEBER as Personal Representative of the

Estate of JOAN BEBER, deceased, demands judgment against the Defendant, SCOTT

W. HOWELL, PA-C, for damages exceeding $15,000.00, exclusive of interest and

costs, and further demands trial by jury on all issues so triable.
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COUNT VIII — NEGLIGENCE CLAIM AGAINST
DEFENDANT, MDVIP, INC. FOR APPARENT AGENCY

73. Plaintiff, ROBERT BEBER as Personal Representative of the Estate of

JOAN BEBER, deceased, hereby realleges and incorporates by reference each and

every allegation as set forth in Paragraphs 1 through 6, 21 through 36 above, as though

fully set forth herein.

74. On or about March 4, 2008, MDVIP, INC., acknowledged and represented

that CHARLES E. METZGER, JR., M.D., would act on behalf of MDVIP, INC.

CHARLES E. METZGER, JR., M.D. relied on MDVIP, INC., and accepted these duties

and acted accordingly. MDVIP, INC., created the appearance of an apparent agency

relationship with its physician, CHARLES E. METZGER, JR., M.D. MDVIP, INC.'s

actions and words caused or allowed the public, including but not limited to the Plaintiff,

to believe that CHARLES E. METZGER, JR., M.D., was an apparent agent of MDVIP,

INC. and had authority to act for MDVIP, INC. The Plaintiff justifiably relied upon that

belief in dealing with CHARLES E. METZGER, JR., M.D., as an apparent agent of

MDVIP, INC. MDVIP, INC. controlled the actions and/or had the right to control the

actions of CHARLES E. METZGER, JR., M.D., by controlling his salary, work scope,

work hours and/or work conditions.

75. Beginning on or about March 4, 2008, MDVIP, INC., by and through its

apparent agents and/or employees, including CHARLES E. METZGER, JR., M.D.,

owed a duty to the Plaintiff, JOAN BEBER, to provide proper medical care and

treatment in accordance with the prevailing professional standards of care for



Fifth Amended Complaint
Beber v. Metzger, et al.
Case No.: 50-2009-CA-034380-XXXX-MB-AN
Page 31 of 48

physicians and/or similar health care providers in light of all the relevant circumstances.

Notwithstanding the duty undertaken, MDVIP, INC., did or failed to do one or more of

the following acts, any or all of which were departures from the acceptable professional

standards of care in Palm Beach County, Florida, or any similar medical community:

Failure of CHARLES EDWARD METZGER, JR., M.D. to diagnose
vascular compromise on March 4, 2008, despite JOAN BEBER's
complaints of continued pain and numbness in her left leg;

Failure of CHARLES EDWARD METZGER, JR., M.D. to insist that
JOAN BEBER come into his office for an evaluation on March 6,
2008 when her husband phoned and spoke to Rosanna Hobson;

Failure to call to speak to NATHANIEL LOWEN, MD. and/or
SCOTT HOWELL about their common patient;

Failure of CHARLES EDWARD METZGER, JR., M.D. on March 4,
2008 and March 6, 2008, to send JOAN BEBER for an immediate
vascular evaluation and/or to the emergency room for her vascular
status to be evaluated; and

Failure to provide that level of care, skill, and treatment which, in
light of all relevant surrounding circumstances, is recognized as
acceptable and appropriate by reasonably prudent similar
healthcare providers.

76. Plaintiff, JOAN BEBER's survival claim: As a direct and proximate result

of the Defendant's negligence and failure to timely treat Plaintiff, JOAN BEBER, the

Defendants caused serious permanent injury to Plaintiff, JOAN BEBER, in addition to

disability, physical pain and suffering, mental pain and suffering, impairment,

disfigurement, inconvenience, aggravation of a pre-existing condition, and loss of

capacity to enjoy life. She had also incurred medical, hospitalization, nursing care,

attendant care, rehabilitation therapy, adaptive, and other expenses with healthcare
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providers in obtaining treatment for her physical and mental injuries, in the past and until

the time of death.

77. Plaintiff, ROBERT BEBER's survival claim: As a direct and proximate

result of the Defendant's negligence, the Plaintiff, ROBERT BEBER, has been deprived

of the consortium of his wife, the Plaintiff, JOAN BEBER, including but not limited to, the

loss of fellowship, companionship, society, attentions, services, affection, guidance,

comfort and household services, and said losses are permanent in nature. Additionally,

the Plaintiff, ROBERT BEBER, claims the reasonable value or expense of

hospitalization, medical, nursing care and treatment necessarily or reasonably obtained

by the Plaintiff, ROBERT BEBER, for his wife, the Plaintiff, JOAN BEBER, in the past

and until the time of her death.

WHEREFORE, Plaintiff, ROBERT BEBER as Personal Representative of the

Estate of JOAN BEBER, deceased, demands judgment against the Defendant, MDVIP,

INC., for damages exceeding $15,000.00, exclusive of interest and costs, and further

demands trial by jury on all issues so triable.

COUNT IX — NEGLIGENCE CLAIM AGAINST 
DEFENDANT, MDVIP, INC. FOR AGENCY

78. Plaintiff, ROBERT BEBER as Personal Representative of the Estate of

JOAN BEBER, deceased, hereby realleges and incorporates by reference each and

every allegation as set forth in Paragraphs 1 through 6, and 21 through 36 above, as

though fully set forth herein.
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79. On or about March 4, 2008, MDVIP, INC. had the right to control

CHARLES E. METZGER, JR., M.D. in how CHARLES E. METZGER, JR., M.D.

practiced medicine and treated the Plaintiff, JOAN BEBER. As set forth in the

Participation Agreement which is attached as Exhibit "Pk", MDVIP, INC., directed the

methods of performing the work for CHARLES E. METZGER, JR., M.D. Therefore,

CHARLES E. METZGER, JR., M.D. methods were subject to MDVIP, INC.'s right of

control. In exchange for such right to control, CHARLES E. METZGER, JR., M.D., was

paid a monetary fee for the work performed for MDVIP, INC.

80. Beginning on or about March 4, 2008, MDVIP, INC., by and through its

agents and/or employees, including CHARLES E. METZGER, JR., M.D., owed a duty to

the Plaintiff, JOAN BEBER, to provide non-negligent medical care and treatment in

accordance with the prevailing professional standards of care for physicians and/or

similar health care providers in light of all the relevant circumstances. Notwithstanding

the duty undertaken, MDVIP, INC., did or failed to do one or more of the following acts,

any or all of which were departures from the acceptable professional standards of care

in Palm Beach County, Florida, or any similar medical community:

a) Failure of CHARLES EDWARD METZGER, JR., M.D. to diagnose
vascular compromise on March 4, 2008, despite JOAN BEBER's
complaints of continued pain and numbness in her left leg;

Failure of CHARLES EDWARD METZGER, JR., M.D. to insist that
JOAN BEBER come into his office for an evaluation on March 6,
2008 when her husband phoned and spoke to Rosanna Hobson;

Failure to call to speak to NATHANIEL LOWEN, MD. and/or
SCOTT HOWELL about their common patient;
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Failure of CHARLES EDWARD METZGER, JR., M.D. on March 4,
2008 and March 6, 2008, to send JOAN BEBER for an immediate
vascular evaluation and/or to the emergency room for her vascular
status to be evaluated; and

Failure to provide that level of care, skill, and treatment which, in
light of all relevant surrounding circumstances, is recognized as
acceptable and appropriate by reasonably prudent similar
healthcare providers.

81 Plaintiff, JOAN BEBER's survival claim: As a direct and proximate result

of the Defendant's negligence and failure to timely treat Plaintiff, JOAN BEBER, the

Defendants caused serious permanent injury to Plaintiff, JOAN BEBER, in addition to

disability, physical pain and suffering, mental pain and suffering, impairmen

disfigurement, inconvenience, aggravation of a pre-existing condition, and loss of

capacity to enjoy life. She had also incurred medical, hospitalization, nursing care,

attendant care, rehabilitation therapy, adaptive, and other expenses with healthcare

providers in obtaining treatment for her physical and mental injuries, in the past and until

the time of death.

82. Plaintiff, ROBERT BEBER's survival claim: As a direct and proximate

result of the Defendant's negligence, the Plaintiff, ROBERT BEBER, has been deprived

of the consortium of his wife, the Plaintiff, JOAN BEBER, including but not limited to, the

loss of fellowship, companionship, society, attentions, services, affection, guidance,

comfort and household services, and said losses are permanent in nature. Additionally,

the Plaintiff, ROBERT BEBER, claims the reasonable value or expense of

hospitalization, medical, nursing care and treatment necessarily or reasonably obtained
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by the Plaintiff, ROBERT BEBER, for his wife, the Plaintiff, JOAN BEBER, in the past

and until the time of her death.

WHEREFORE, Plaintiff, ROBERT BEBER as Personal Representative of the

Estate of JOAN BEBER, deceased, demands judgment against the Defendant, MDVIP,

INC., for damages exceeding $15,000.00, exclusive of interest and costs, and further

demands trial by jury on all issues so triable.

COUNT X — NEGLIGENCE CLAIM AGAINST 
DEFENDANT, MDVIP, INC. FOR JOINT VENTURE 

83 Plaintiff, ROBERT BEBER as Personal Representative of the Estate of

JOAN BEBER, deceased, hereby realleges and incorporates by reference each and

every allegation as set forth in Paragraphs 1 through 6, and 21 through 36 above, as

though fully set forth herein.

84. At all times material hereto, including but not limited to March 4, 2008,

Defendants, MDVIP, INC. and CHARLES E. METZGER, JR., M.D., were engaged in a

joint venture. There was a community of interest in the performance of a common

purpose in treating patients such as Plaintiff, JOAN BEBER. There was also joint

control or right of control between Defendants, MDVIP, INC. and CHARLES E.

METZGER, JR., M.D. Furthermore, Defendants, MDVIP, INC. and CHARLES E.

METZGER, JR., M.D. shared a joint proprietary interest in the treatment of patients and

had a right to share in the profits and a duty to share in any losses.

85. Beginning on or about March 4, 2008, Defendant, MDVIP, INC.,

individually and by and through its joint venturers, including Defendant, CHARLES E.
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METZGER, JR., M.D., owed a duty to the Plaintiff, JOAN BEBER, to provide proper

medical care and treatment in accordance with the prevailing professional standards of

care for physicians and/or similar health care providers in light of all the relevant

circumstances. Notwithstanding the duty undertaken, Defendant, MDVIP, INC. did or

failed to do one or more of the following acts, any or all of which were departures from

the acceptable professional standards of care in Palm Beach County, Florida, or any

similar medical community:

a) Failure of CHARLES EDWARD METZGER, JR., M.D. to diagnose
vascular compromise on March 4, 2008, despite JOAN BEBER's
complaints of continued pain and numbness in her left leg;

Failure of CHARLES EDWARD METZGER, JR., M.D. to insist that
JOAN BEBER come into his office for an evaluation on March 6,
2008 when her husband phoned and spoke to Rosanna Hobson;

Failure to call to speak to NATHANIEL LOWEN, MD. and/or
SCOTT HOWELL about their common patient;

Failure of CHARLES EDWARD METZGER, JR., M.D. on March 4,
2008 and March 6, 2008, to send JOAN BEBER for an immediate
vascular evaluation and/or to the emergency room for her vascular
status to be evaluated; and

Failure to provide that level of care, skill, and treatment which, in
light of all relevant surrounding circumstances, is recognized as
acceptable and appropriate by reasonably prudent similar
healthcare providers.

86. Plaintiff, JOAN BEBER's survival claim: As a direct and proximate result

of the Defendants' negligence and failure to timely treat Plaintiff, JOAN BEBER, the

Defendants caused serious permanent injury to Plaintiff, JOAN BEBER, in addition to

disability, physical pain and suffering, mental pain and suffering, impairmen
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disfigurement, inconvenience, aggravation of a pre-existing condition, and loss of

capacity to enjoy life. She had also incurred medical, hospitalization, nursing care,

attendant care, rehabilitation therapy, adaptive, and other expenses with healthcare

providers in obtaining treatment for her physical and mental injuries, in the past and until

the time of death.

87. Plaintiff, ROBERT BEBER's survival claim: As a direct and proximate

result of the Defendant's negligence, the Plaintiff, ROBERT BEBER, has been deprived

of the consortium of his wife, the Plaintiff, JOAN BEBER, including but not limited to, the

loss of fellowship, companionship, society, attentions, services, affection, guidance,

comfort and household services, and said losses are permanent in nature. Additionally,

the Plaintiff, ROBERT BEBER, claims the reasonable value or expense of

hospitalization, medical, nursing care and treatment necessarily or reasonably obtained

by the Plaintiff, ROBERT BEBER, for his wife, the Plaintiff, JOAN BEBER, in the past

and until the time of her death.

WHEREFORE, Plaintiff, ROBERT BEBER as Personal Representative of the

Estate of JOAN BEBER, deceased, demands judgment against the Defendant, MDVIP,

INC., for damages exceeding $15,000.00, exclusive of interest and costs, and further

demands trial by jury on all issues so triable.
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COUNT XI-CLAIM AGAINST DEFENDANT, MDVIP, INC. 
FOR PROMISSORY ESTOPPEL

88. Plaintiff, ROBERT BEBER as Personal Representative of the Estate of

JOAN BEBER, deceased, hereby realleges and incorporates by reference Paragraphs

1 through 6, and 21 through 36 above as though fully set forth herein.

89. Defendant, MDVIP, INC. made representations of material facts to

Plaintiff, JOAN BEBER, i.e. that it would provide her with an exceptional doctor who

would give her exceptional care and guaranteed exceptional results. Specifically,

Defendant, MDVIP, INC. promised to provide and guaranteed "exceptional doctors,

exceptional care, and exceptional results." Defendant, MDVIP, INC. reasonably

expected patients such as Mrs. Beber to join Defendant, MDVIP, INC. Mrs. Beber

reasonably relied on the representations made by Defendant, MDVIP, INC. and

changed her position accordingly. This had a detrimental effect on Mrs. Beber as she

received inadequate negligent care which was far less than exceptional. Yet

Defendant, MDVIP, INC. now claims in its pleadings filed in this case that it only had a

duty to render reasonable care, not exceptional care. Therefore, Defendant, MDVIP,

INC.'s statements were false statements concerning a material fact. Defendant,

MDVIP, INC. knew that their statements were false when they made the statements, yet

despite that, Defendant, MDVIP, INC. made these statements with the intent to induce

people, like Mrs. Beber, to act on the statements by becoming a Defendant, MDVIP,

INC. member and paying $1500 to do so. As a result, Mrs. Beber suffered a serious

permanent injury in reliance on Defendant, MDVIP, 1NC.'s representations.



Fifth Amended Complaint
Beber v. Metzger, et al.
Case No.: 50-2009-CA-034380-XXXX-MB-AN
Page 39 of 48

90. Plaintiff, JOAN BEBER's survival claim: As a direct and proximate result

of the Defendant's negligence and failure to provide an exceptional doctor or provide

exceptional care and failure to timely treat Plaintiff, JOAN BEBER, the Defendants

caused serious permanent injury to Plaintiff, JOAN BEBER, in addition to disability,

physical pain and suffering, mental pain and suffering, impairment, disfigurement,

inconvenience, aggravation of a preexisting condition, and loss of capacity to enjoy life.

She had also incurred medical, hospitalization, nursing care, attendant care,

rehabilitation therapy, adaptive, and other expenses with healthcare providers in

obtaining treatment for her physical and mental injuries, in the past and until the time of

Heath.

Plaintiff, ROBERT BEBER's survival claim: As a direct and proximate

result of the Defendant's negligence and failure to provide an exceptional doctor or

provide exceptional care, the Plaintiff, ROBERT BEBER, has been deprived of the

consortium of his wife, the Plaintiff, JOAN BEBER, including but not limited to, the loss

of fellowship, companionship, society, attentions, services, affection, guidance, comfort

and household services, arid said losses are permanent in nature. Additionally, the

Plaintiff, ROBERT BEBER, claims the reasonable value or expense of hospitalization,

medical, nursing care and treatment necessarily or reasonably obtained by the Plaintiff,

ROBERT BEBER, for his wife, the Plaintiff, JOAN BEBER, in the past and until the time

of her death.
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WHEREFORE, Plaintiff, ROBERT BEBER as Personal Representative of the

Estate of JOAN BEBER, deceased, demands judgment against the Defendant, MDVIP,

INC., for damages exceeding $15,000.00, exclusive of interest and costs, attorney's

fees, and further demands trial by jury on all issues so triable.

COUNT XII-CLAIM AGAINST DEFENDANT, MDVIP, INC. FOR
NEGLIGENT/MISLEADING ADVERTISING 

92 Plaintiff, ROBERT BEBER as Personal Representative of the Estate of

JOAN BEBER, deceased, hereby realleges and incorporates by reference each and

every allegation as set forth in Paragraphs 1 through 6, and 21 through 36 above as

though fully set forth herein.

93. This is a claim made pursuant to Florida Statute §817.41.

94. Defendant MDVIP made and disseminated to the public in oral, written

and printed form statements about MDVIP and the care and services rendered by it

which it knew, or through the exercise of reasonable care or investigation, should have

known, to be untrue or misleading, and which were so made or disseminated with the

intent or purpose, either directly or indirectly, of selling services in order to induce the

public, including but not limited to Mrs. Beber, to enter into obligations relating to such

services.

95. Defendant, MDVIP, INC. promised to provide and guaranteed "exceptional

doctors, exceptional care, and exceptional results" to Plaintiff, JOAN BEBER. Yet

Defendant, MDVIP, INC. now claims in its pleadings filed in this case that it only had a

duty to render reasonable care, not exceptional care. Therefore, Defendant, MDVIP,
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INC.'s statements were false statements concerning a material fact. Defendan

MDVIP, INC. knew that their statements were false when they made the statements, yet

despite that, Defendant, MDVIP, INC. made these statements with the intent to induce

people, like Mrs. Beber, to act on the statements by becoming a Defendant, MDVIP,

INC. member and paying $1500 to do so. Furthermore, MDVIP, INC. guaranteed to

provide Plaintiff, JOAN BEBER that she would be seen by the finest national specialists

with advanced treatment. As a result of her reliance, Mrs. Beber suffered a serious

permanent injury in reliance on Defendant, MDVIP, 1NC.'s representations.

96. The statements regarding the exceptional quality of care, exceptional

doctors, and exceptional results were false and were known to be false by Defendant,

MDVIP when made to be false, but were made in any event to entice individuals,

including Plaintiff, JOAN BEBER, into becoming patient members of its organization.

97. These statements include those made in documents provided to potential

patient members, which are known to and in the possession of Defendant, MDVIP.

Plaintiff, JOAN BEBER relied on the misrepresentations and the negligent and

misleading advertising, which ultimately led to Plaintiff, JOAN BEBER's permanent

injuries.

98. Plaintiff has retained the undersigned law firm to prosecute this claim and

are obligated to pay them a reasonable fee. Pursuant to Florida Statute §817.41,

Plaintiff are entitled to recover reasonable attorney's fees, costs, and punitive damages.
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99. As a direct and proximate result of and in reliance on the false, fraudulent

and misleading statements of Defendant, MDVIP, Plaintiff, JOAN BEBER utilized the

services of Defendant, MDVIP, INC and became a patient member.

100. Plaintiff, JOAN BEBER's survival claim: As a direct and proximate result

of the Defendant's negligent advertising, the Defendants caused serious permanent

injury to Plaintiff, JOAN BEBER, in addition to disability, physical pain and suffering,

mental pain and suffering, impairment, disfigurement, inconvenience, aggravation of a

pre-existing condition, and loss of capacity to enjoy life. She had also incurred medical,

hospitalization, nursing care, attendant care, rehabilitation therapy, adaptive, and other

expenses with healthcare providers in obtaining treatment for her physical and mental

injuries, in the past and until the time of death.

101. Plaintiff, ROBERT BEBER's survival claim: As a direct and proximate

result of the Defendant's negligent advertising, the Plaintiff, ROBERT BEBER, has been

deprived of the consortium of his wife, the Plaintiff, JOAN BEBER, including but not

limited to, the loss of fellowship, companionship, society, attentions, services, affection,

guidance, comfort and household services, and said losses are permanent in nature.

Additionally, the Plaintiff, ROBERT BEBER, claims the reasonable value or expense of

hospitalization, medical, nursing care and treatment necessarily or reasonably obtained

by the Plaintiff, ROBERT BEBER, for his wife, the Plaintiff, JOAN BEBER, in the past

and until the time of her death.
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WHEREFORE, Plaintiff, ROBERT BEBER as Personal Representative of the

Estate of JOAN BEBER, deceased, demands judgment against the Defendant, MDVIP,

INC., for damages exceeding $15,000.00, exclusive of interest and costs, attorney's

fees, and further demands trial by jury on all issues so triable.

COUNT XIII -CLAIM AGAINST DEFENDANT, MDVIP, INC. FOR 
FRAUDULENT MISREPRESENTATION 

102. Plaintiff, ROBERT BEBER as Personal Representative of the Estate of

JOAN BEBER, deceased, hereby realleges and incorporates by reference each and

every allegation as set forth in Paragraphs 1 through 6, and 21 through 36 as though

fully set forth herein.

103. Defendant, MDVIP, INC. promised to provide and guaranteed "exceptional

doctors, exceptional care, and exceptional results." Yet Defendant, MDVIP, INC. now

claims in its pleadings filed in this case that it only had a duty to render reasonable care,

not exceptional care. Therefore, Defendant, MDVIP, INC.'s statements were false

statements concerning a material fact. Defendant, MDVIP, INC. knew that their

statements were false when they made the statements, yet despite that, Defendan ,

MDVIP, INC. made these statements with the intent to induce people, like Mrs. Beber,

to act on the statements by becoming a Defendant, MDVIP, INC. member and paying

$1500 to do so. Furthermore, MDVIP, INC. guaranteed to provide Plaintiff, JOAN

BEBER that she would be seen by the finest national specialists with advanced

treatment. As a result of her reliance, Mrs. Beber suffered a serious permanent injury in

reliance on Defendant, MDVIP, INC.'s representations.
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104. Plaintiff, JOAN BEBER's survival claim: As a direct and proximate result

of the Defendant's fraudulent misrepresentation, the Defendants caused serious

permanent injury to Plaintiff, JOAN BEBER, in addition to disability, physical pain and

suffering, mental pain and suffering, impairment, disfigurement, inconvenience,

aggravation of a pre-existing condition, and loss of capacity to enjoy life. She had also

incurred medical, hospitalization, nursing care, attendant care, rehabilitation therapy,

adaptive, and other expenses with healthcare providers in obtaining treatment for her

physical and mental injuries, in the past and until the time of death.

105. Plaintiff, ROBERT BEBER's survival claim: As a direct and proximate

result of the Defendants fraudulent misrepresentation, the Plaintiff, ROBERT BEBER,

has been deprived of the consortium of his wife, the Plaintiff, JOAN BEBER, including

but not limited to, the loss of fellowship, companionship, society, attentions, services,

affection, guidance, comfort and household services, and said losses are permanent in

nature. Additionally, the Plaintiff, ROBERT BEBER, claims the reasonable value or

expense of hospitalization, medical, nursing care and treatment necessarily or

reasonably obtained by the Plaintiff, ROBERT BEBER, for his wife, the Plaintiff, JOAN

BEBER, in the past and until the time of her death.

WHEREFORE, Plaintiff, ROBERT BEBER as Personal Representative of the

Estate of JOAN BEBER, deceased, demands judgment against the Defendant, MDVIP,

INC., for damages exceeding $15,000.00, exclusive of interest and costs, attorney's

fees, and further demands trial by jury on all issues so triable.
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COUNT XIV-CLAIM AGAINST DEFENDANT, MDVIP, INC.
FOR BREACH OF CONTRACT 

106. Plaintiff, ROBERT BEBER as Personal Representative of the Estate of

JOAN BEBER, deceased, hereby realleges and incorporates by reference each and

every allegation as set forth in Paragraphs 1 through 6, 21 through 36 above, as though

fully set forth herein.

107. Defendants,CHARLES E. METZGER, M.D. and MDVIP, INC., and

Plaintiff, JOAN BEBER entered into a contract. (Attached as Exhibit "B" is the contract).

For $1500/year, Plaintiff, JOAN BEBER was guaranteed to get same day or next day

appointments, no waiting, doctor arranged appointments with specialists,

comprehensive physicals, preventive health care and lifestyle planning, "exceptional

care", the "highest level of care", etc. (other guarantees are set forth in MDVIP, INC.

documents produced in this litigation but deemed by MDVIP, INC. to be confidential;

therefore, they are not attached to this Second Amended Complaint).

108. In the contract, the Defendants, CHARLES E. METZGER, JR., M.D. and

MDVIP, INC. promised to refer its members to MDVIP, 1NC.'s medical centers of

excellence and breached that portion of the contract with Plaintiff, JOAN BEBER by

failing to do so.

109. Plaintiff, JOAN BEBER's survival claim: As a direct and proximate result

of the Defendant's breach of contract, the Defendants caused serious permanent injury

to Plaintiff, JOAN BEBER, in addition to disability, physical pain and suffering, mental

pain and suffering, impairment, disfigurement, inconvenience, aggravation of a pre-
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existing condition, and loss of capacity to enjoy life. She had also incurred medical,

hospitalization, nursing care, attendant care, rehabilitation therapy, adaptive, and other

expenses with healthcare providers in obtaining treatment for her physical and mental

injuries, in the past and until the time of death.

110. Plaintiff, ROBERT BEBER's survival claim: As a direct and proximate

result of the Defendant's breach of contract, the Plaintiff, ROBERT BEBER, has been

deprived of the consortium of his wife, the Plaintiff, JOAN BEBER, including but not

limited to, the loss of fellowship, companionship, society, attentions, services, affection,

guidance, comfort and household services, and said losses are permanent in nature.

Additionally, the Plaintiff, ROBERT BEBER, claims the reasonable value or expense of

hospitalization, medical, nursing care and treatment necessarily or reasonably obtained

by the Plaintiff, ROBERT BEBER, for his wife, the Plaintiff, JOAN BEBER, in the past

and until the time of her death.

WHEREFORE, Plaintiff, ROBERT BEBER as Personal Representative of the

Estate of JOAN BEBER, deceased, demands judgment against the Defendant, MDVIP,

INC., for damages exceeding $15,000.00, exclusive of interest and costs, attorney's

fees, civil penalties of not more than $15,000 for each violation per F.S. 501.2077(2),

and further demands trial by jury on all issues so triable.

COMPLIANCE WITH FLORIDA STATUTE §766.106 

As reflected in Paragraph 28, a pre-suit investigation was performed pursuant to

Florida Statute §766.203 and a Notice of Intent to Initiate Litigation against the
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Defendants, in accordance with the requirements of Florida Statute §766.106. All

conditions precedent under Chapter 766 have been performed to bring this action.

DEMANDS FOR JURY TRIAL 

Plaintiff, ROBERT BEBER as Personal Representative of the Estate of JOAN

BEBER, deceased, hereby demands trial by jury on all issues so triable.

CERTIFICATE OF SERVICE 

Pursuant to Florida Statute §766.203, the undersigned attorneys of record do

hereby certify that a reasonable investigation has been conducted as to the matters

alleged herein, and it has been determined that there are grounds for a good faith belief

that there has been negligence in the care and treatment of Plaintiff, JOAN BEBER, and

that grounds exist for the filing of this action against the Defendants named herein.

I HEREBY CERTIFY that a true copy of the foregoing has been furnished by E-

serve to all counsel on the attached service list, this 30th day of May, 2013

Christian D. Searcy
Florida Bar No.: 158298
Karen E. Terry
Florida Bar No.: 45780
Primary email: ketasearcvlaw.com 
Secondary email: aje@searcylaw.com
Searcy Denney Scarola Barnhart & Shipley, P.A.
2139 Palm Beach Lakes Boulevard
West Palm Beach, Florida 33409
Phone: (561) 686-6300
Fax: (561) 383-9441
Attorneys for Plaintiff
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COUNSEL LIST

Kenneth W. Morgan, Jr., Esquire
ftl-pleadincisbc1mr.com 
Billing, Cochran, Lyles, Mauro &
Ramsey, P.A.
515 E Las Olas Boulevard, 6th Floor
Fort Lauderdale, FL 33301
Phone: (954)-764-7150
Fax: (954)-764-7279
Attorneys for Charles E. Metzger,
M.D.

Richard T. Woulfe, Esquire
pleadinqs.RTWabunnellwoulfe.com 
Bunnell & Woulfe, P.A.
One Financial Plaza, Suite 1000
100 Southeast Third Avenue
Ft. Lauderdale, FL 33394
Phone: (954) 761-8600
Fax: (954) 463-6643
Attorneys for Metzger Comprehensive
Care

RoseMarie M. Antonacci-Pollock, Esq.
serviceRMAntonacci@falkwaas.com 
Falk, Waas, Hernandez, Cortina,
Solomon & Bonner, P.A.
515 E Las Olas Boulevard, Suite 1000
Fort Lauderdale, FL 33301
Phone: (954)-334-0226
Fax: (954)-763-6331
Attorneys for Florida Back Institute, Inc.
and Nathaniel Lowen, M.D.

David O. Doyle, Jr., Esquire
david.doylegray-robinson.com;
justin.marshallaqray-robinson.com;
Gray-Robinson
301 East Pine Street
Suite 1400
Orlando, FL 32801
Phone: (407)-244-5651
Fax: (407)-244-5690
Attorneys for MDVIP, Inc.

Denise L. Dawson, Esquire
ddawsonard-lecial.com;
pleadingsnpbard-legal.com 
Romaguera, Dawson & Humphrey, P.A.
9250 Alternate A1A, 2nd Floor (H)
North Palm Beach, FL 33403
Phone: (561)-472-1077
Fax: (561)-472-1078
Attorneys for Scott Howell, P.A.

Scott Teich, Esquire
steich@qpwblaw.com 
Quintairos, Prieto, Wood & Boyer, P.A.
One East Broward Blvd., Suite 1400
Fort Lauderdale, FL 33301
Phone: (954) 523-7008
Fax: (954) 523-7009
Attorney for Rosanna Hobson, R.N.



PARTICIPATION AGREEMENT

BY AND BETWEEN

AIDVIP, INC.

AND

CIL-£RLES E. KETZGER,

DATED AS OF



PARTICIPATION AGREEMENT

This Participation Agreement ("Agreement") is entered into by and between MDVIP,
INC., a Delaware corporation with its prineip6 place of business at 6001 Broken Sound Parkway
NW, Suite 100, Boca Ratan, Florida 33487 ("MDVIP"), and CHARLES 3. METZGER, J11,
tvI.D. having an address at 100; NW I3th Street, Suite 10 I, Boca Ratan, Florida 33486
(Thysician"), and is dated 

PRELEVIINARY STATEMENTS

WHEREAS, NTDVIP has established e program ("Program") available tc individual
members ("Members"), pursuant to which such Members may elect to obtzin preventive services
ea2d amenities from participating physicians who agree to make certain commitments to the
Members ("AiMiated Physicians");

WHEREAS, Physician is duly licensed to practice medicine it: the State of Florida and to
furnish the services set forth in Artioir 3 below; and

WHEREAS, Pbysicirm desires ro betome an Affiliated Physician of MDVIP and MDVIP
desires for Fhysiciar., to beoomo an Affiliated 'Physician of MDVIP, subject to the terms and
conditions ea& Agreement.

NOW, THEREFORE, in consideration of the proinises set forth .herein, and other good
end valuable consideration, the receipt and snfeciency of which are hereby fbrever
acknowledged, it is understood and attreed to by the parties as follows:

ArDITIP Oblizations and Services. hADVLP agrees to furnish to Physician die services
and items listed on Exhibit 1 to this Agreement, incorporated herein by reference (collectivci3r
the "Services").

2. Remittnnee for Services. For famishing a compreher.slve pbysioa: examination
including a tyl-ted or =nyder generated report and personalize' health care plan (the
"Physical, to Members, 1v1)VIP shall remit to Physician tlio amounts listed on 2 to this
Agreement; inoorporated herein by reference. Physician shall receive such amounts in the
tamer provided fix. in P,Khbit 2.

3. Physician Oblinatt ens mad Sm.:17.e%.

3.1, During all times this Agreement is in effect, Physician shall (i) provide Members
with the Physical, which shall Include, at a mininurrn, the services selected by the Physician as
set firth In Exhibit 3.1; faCilltate the preparation of annual physical CDs for lvlembere;
(iii) respond promptly to calls from Members; (iv) be accessible to ivle.mbera by cellular phone or
personal pager 24 hours per day, 7 days per week; (v) be a0DeaSr01* to Members by a-mail and

t17 atoslIPLIMAIUmpr. Mull:3)=4M Ward, 01041e rmdcipchnthinwmil aeowkdas
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facsimile; (vi) maintain qualified medical staff Physirsian's office: (vii) schedule. appointments
for Members by the next business day (viii) .arterage for 24-hour on-call coverage when
Physician is on vacation or is otherwise reasdnably mraVallable; (ix) maintain regular office
he and be reasonably Vailabl., Monday through Friday during the approximately sixteen (16)
week' implementation period; (x) use and implemented= cf ladDVIP's electronio medical record
("IvIDVIrs E.MR") or an EMI( that meets the fanctionelity requirements set forth in Exhibit 1
and, (ad) use all reatonable efforts necessary to assist IvIDVIP in implementing the Program
during the term of this Agrcemont.

3.2. During all times this Ageement is in effect, and es a condition of being on
Affiliated Physician., Physician shall furnish to letembers, et no cost to POW' or the Members,
the amenities listed in Exhibit 3,,Z to this Agreement incorporated by reference.

33. During all times this Agreement is ft .fee:, Physician egreses to maintain a
medical priptice solely devoted to hdembers and to Ihnit the number of patients in Physioism's
medical practice to no more than six limidred (600) Members. Physialmt may engage in ether
activities to the extent such activities do not adversely impact Physician's obligations under this
Agreement

. Physician shall be responsible for billing and colienting from Members and/or
Members' ir_sorers for medirasi services l e or she renders to Members. Physician acknowledges
and agrees diet /.4:DVII) does not furniah medical services to Members either directly or

indirectly. Physician further aclutowledges that the amine; fee payable by Mersibera to MDVIP
("Pa.-Lie:path= .Fee") is not insurance or a substitute for Insurance, and that the Physicalts not a
service covered by Medicare. Phypician agrees that be or sheehall not receive oompeneation in
any form. from Member, or any other third party, far the Physical, cra:e= than as set forth in this
Agreement, or for. any amenities set bits in Arbele 3 herein, Physician acknowledges that
hIDVIS is not Physiolan's billing agent end MDVIP shall have no responsibility for billing and
colkethig for medical seraloes rendered by Phyeicien to Members,

3.5 Physician shall maintain throngtiont the term of this Agreement prokseional and
comprehensive Iisbillty insurance covering Phyeicsian and Physioian's personnel in amounts that
conform to industry standards. Physician shall immediately notify MDVIP of any claim made
under, or tecmination of, or any restriction in, such insurance coverage. Physician acknowledges
that MDVII* may seek to seoure, at its own expense, a life, disability, acoident or other insurance
polioy [nsuring Physlcian With Suoli ber.eilta payable to MDVIP, Physician shall reasonably
assist iri procuring rad) ifISUTMIGC,

3.6 Physician shall provide a computer server for his or her medical practice which, et
a minimum: consists, of: a Purtiona IY processor (2.4 Qlla or peeler) ;eh. 256 MOgallyte4 of
memoty; a 4%)Lripitter IMIT114.71' at least 17 incises wide; operates on Windows 2000 Professional
13cIttion/XP/IVIE (Service Park 4)n.equipped with high speed interriet access; 20013 iiatti Disk
Sprvoe and st.deskjet printer. IvIDVII may require reasonable future oornputer hardware and/or
operating system upgrade that will allow PhYsielan's computer system to guppurt the MDVIP
Program. 'The expense assoeisted with aria upgrades wilt be borne solely by Physician.
atiovo5.4-.^:RrtompliVrkinc.w. Ckdri ir,CLCAR Mierca. lo Jr rang farlilta;104 nrovn.441 T11:064M166
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3.7 If Physic:len elects to implement 114DVIP's Elsa, Physician shall provide, for use
with M.DVIP's. MIR: heel Pend= M. Processor 740 (1.73 elle, 210 12 cache, 533 MHz FSB)
or greater, a Tablet PC with one Gigabytes of mernory; a 10.4" XOA TFT indoor/outdoor
(Iketlective PT..) display; a docking station with a DVD/CD-RW combo drive; an intemal
modeler; 80 GB Hard Drive; Intel PRO/Wireless 2200130 Network Connection (802.11 big) with
Bluetoeth wireless PAN V2; high capacity battery ("9-cell 7200 ntAh); USB optical Mouse with
scroll; wireless keyboard; a remote user license for the MDVIP Stelft; Mioroatea Windows X.?
Tablet PC Edition 2005 with Ivlicrosoit Of ice OniNote 2003 and Mi=osoit Office Small
Business Beiitioe 2003. Additionally, Physician shall provide a scanner with the following
fuuctionality: up to 25 pprn simplext50 ppm duplex; 50 sheet auto doeument feeder; Mee SCSI
and USB 2.0 interfaces; 600 dial optical resolution; 8.5 x 14 Mob scan area via docuxnen feeder,
and Windows 98/2000NT/Me/XP compatibility, lvIDVIP may requite reaseembIe firer::
computer and/or system upgradeu that will allow Physiciaa's computer system to support the
MDVIP EMR. The expense associated with at upgrades will be borne solely by Physician.

4. Term: Termination.

. • 4.1 The• initial term of this e.greement s 1111 commence on the date set forth on :he
first page of this Agreement and shall end on the fifth annivemary, of the opening of Physicia.-.'s
MDVIP 06Iiated practice. This Agreement shall automatically renew for succmaive twelve (12)
month periods, unites either parry hereto =Lilies the other, in writing, sixty (60) days ;Mar to he
scheduled expiradon of the initial term or any renewal terra, of its election not to renew.

4.2 Netwithatrelding the foregoing, MDVIP may terminate this Agreemeat
immediately upon written notiee to Physician in. tier_.- event (i) MD if;?' reasonably tieterraines that
Physician has tr,atorlally vlulated any of the provislor.s of Article 3 of this Agreement; (if) any of
the represeutations rind warranties made te. Article 17 of this Agri ~nett cease to he true; or (iii)
MDVIP reasonably determinea that immediate termination. of this Agreement is in ivIDVP's best
interests due to Physirian's abuse of alcohol or other drugs cr coat-oiled subetannE Cr: if
Physician Is charged with a crime involving theft, fraud or moral turpitude. Physician shall have
tweuty-ene (21) calendar delta aft delivery of notion of lireaoh from MDVIP to remedy the
breach and to provide evidence of cure to KDV11).

4i Terminator) of this Agreement shall not release or disolierge Physician or iviENIP
tiom any obligation, debt or liability which shall have previously accrued and/or remain to bt
perfonned under this Agreement ca or triter. the .date ef termination, including, without

as set forth in Articles 4, 6, 8, 9 and 10 of this Agreeauent.

4,4 Upon termination of this Agreement for any roason, Physician Shall, upon the
=retest of MDVIP, continuo to tartish to NI:zebus the acrviwe sot forth in Article 3 and
Exhibit 32 of this Aveement until such time as each suck Member's annual membership in the
Program expires. During such time, Physician and M1 VIP agree to comply with the terns of
this Agxcemeat Physioion. agrees to cooperate with MDVIP and mist Members in transition/rig
to other physiciana, Remittance to Physician far the provision of the Physical to Members will
continue as set forth in F,xhibit 2 tiering such post,terminatIon period. When Physician mates to
14:ssavalLegaltr.ORIGAVArtt0a. 0,4+301'CW/0i nicar.u. Culics f wilbredsitAlk*Avr-. 4.7t 21Cfor.10
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ibmish services to Members in aomedance with this Agreement, nysician shall return to
IVIDVIP all of the items listed in P.,xhibit t hereto. This section shall survive the termination or
expiration of this Agreement.

4,5 MAIM) represents that, to the best of its knowledge after seeking arid relying
upon the .advioe of oompetetit legal counsel, this Agreement and Physician's pariicipetion in the
Program contemplated hereunder complies with existing state end federal regulations and/or
laws, Although this A.greemeet is Intended to comply with existing stete and federal regulations
and/or laws, NEWT ceeinot parader.: that euforcement authorities would agree that this
Agreement, or any aspect of the Program, complies with such regulations veal laws. Tlie parties
acknowledge that existing regulations and laws may change and that the courts or state or federal
agencies with appropriate juriedietion may change their interpretation of existing law. Upon the
et actraant or arneurlment of any state or federal !rev or regulation, or apart the issuance or any
judicial or interpretive ruling of any existing state or federal hew os regulation, that rendera this
Agreement illegal or 'materially chances the obligations of the parties, as detertnined in the
reasonable opinion of the attorney of the party asserting that there has been a change in law, the
parties shall use their best efforts durieg a thirty (30) day period thereaiter to web:ally Agree to
suede a3nendments to the Agreement as to permit its valid and Jogai continuation, If after su;h
thirty (p) day period, the patties are unahie to agree to emend the. Agreement, thie Agreement
shall automatically terminate.

4,6 Either party may elect to terminate this Ale:cement if less than 100 patients have
selected Physician six weeks after the date of the first edIDVLD mailing to patienta. If either party
terminates this Agreetnent pursuant to this Azticle, elD'Vee will assist Physician in contacting hls
patients, through patient mailings mid outbound telephone otonpeigns, to beibrin petiente of
Physician's intent to remelt in a traditional, uoneeoncierge praoticc.

5. ECIPA.A. Coniteliance. The parties agree to comply with and make such amendments to
this Agreement t15 may be required mid metal"), weed to by the parties to come into
complinnee with the Health Insurance Portability and Accountability Act of :996, Public Lace
)04.91, end the regulations :eromulgated thereeteder (the "HIPAA Regulations"), as in effect or
as may hereafter be amended from tithe to time, and to take such actions is may be necessary to
meet the requirements of the HIPAA.Regulations to the extent rIpplicable to the transactions
contemplated by this Agreement not Inter than the tune period required for implementation by
the I-I/PAA Regulations. Tee parties agree to be bound by the terms of the Business Aesoolate
Agreement attached hereto as Exhibit 5.

6. Use of lenVIIJ Logo. Physielan may use the ivIDVIP logo ("Logo") and name with the
prior written consent of MDVa", and then in such form as agreed to by MDVLP in writing lit
advance. Such consent shall not be unreasonably withheld. The privilege of ming the, Logo and
1VIDVIP's name in a format approved by A/MVP shell continue only for so long as thie
Agreement is in effect. Upon termingtioo of this Agreement, Phyeletar shall immediately See  '0
utilizing the Logo and lvIDVT's name.

tlfalcsover`.4.2.41.0%iniet1r.o. CI tv1,:tL'I.P.ARbartutr, 70tm rinilcou: '46 Avr...en 171204.4d 0.5
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7, NIDVIP's Dm of Physician's Naroe. ItaDVIP will obtain Physician's written consent
prior to the listing and display of Physician's .name, address, telephone .11-umber and portrait of
Physiciar. or his or her medical praotice in rosters of Affiliated Physicians, adveriisemeats
promoting MDV!P, and other promotional materials relating to MDVIP and the Program. Such
consent shall not lee ernreason.ably withheld.

8. Confidentiality.. Except for promoted health information, which shall be governed by
Artie+) 5, the parties agree that the parties' confidential information shall be tested in
acxrdanoe with the following proVisions:

8.1 Access to Confidential Intmerettion

Eerh party aoknowled.ges and agrees that they may be given access to or become
acquainted with certain confidential wed proprietary information of file other pieety, including.
without limitation, patient and Member corr.munications, fee scheduiee, operating manuals,
employment agreements, independent contractor agreements, reports or memoranda regarding
the other party's operations, software, symbols, trademarks, service rucks, designa, management
traforination systems, utilization procedures and protocols, forms, utilization review and quality
aseerance mochereleree and dela, agreements with numaged care organizations and purchasers of
sceeices, educational programs related to the other parry.* activities, any infoemation related to
the other party's linal3Olai affairs, business and marketing plans and se•reegiea,, and any other
information that the other early considers to be a trade secret or confidential information
("Confidential Information").

8.2 Disclosure to Third Parties

Each party acknowledges• that such inibrmation constitutes valuable, special and unique
property of the other party, Each party Briber acknowledges and agrees that they will. not, at arty
time during or after the term of this ALtreement. in any fahion, form, or manner, either directly
or indirectly, divulge, disclose or communicate to any person, firm or corporation, ha any manner
whatsoever, the terms and conditions of thin Agreement or any information of any kind, nature or
desotiption, inoluding, without limitation, the Confidential leformation described in the
preceding sentence, concerning any matters effecting or relating to the business .of the other
party.. Each party shall at all times hold in the strictest confideace, and will not, without the
other party's prior written consent, use Lay copyrighted, proprietary, secret or other Corifideotial
Information. Bach party ahall use. beet efforts and all aeetirity measures ettiployed for the.
protection of its own Confidential Information to prevere suoh disclestre, except that
Confidential Infer-intim may be disclosed to eacht, party's personnel who have a need to know
mob information and arc informed of the confidential rature of such Confidential infoteriation
and agree to be bound by the terms hereof. The Confidentig Information shell at all timer;
remain the property of Physician and MOVIP, respectively. Eaeh party shall coast tiny end ell
use of the Cotriltientiai information and shall resell any Confidendal Inform:floe in its
possession to the other party immediately upon the• expiration or terinination of this Agreement.

.a,q,44tuDitigAtidmitr, crane' pt.,..P.AN Metw,:CkIrica :mnitipuicro AVautal 1:21:0UN3DI
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8.3 Disclosures Required by Lew

Notwithstanding anything herein to the contrary, this Agreement shall not be deemed to
resniet any party and its personnel fiania complying with a govctraneilt or court order or decree
or a request from any regulatory authority having jurisdiction to disclose any Confidential.
Inforirtation; provided, however, that in suolt event, the disclosing party and its personnel shall
provide non.disciosing pi ty with prompt written notice so that non-disoiosing perty may seek a
prctectivo order or other appropriate remedy and/or waive compliance with the provisions of this
Agreement In file event that such pnoteotive order or other remedy is not obtained, or non-
disclosing party waives compliance with the provisions of this Agrmatent, disclosing party and
its personnel shall ft, traish only that portion of the Confidential Information which is legally
required and the other party shall exercise his ocher best efforts to obtain reliable 8831M-110e that
confidential treatment shall be accorded the Confidential Informetian. Each party shall be
responsible for any breach of this Ageement by its agents, employees, assistants or personnel.

8.4 Return of Confidential Information and Duty to Notify

Upon the written. request of either party, the other party shall immediately return to the
requesting party all of its Confidential Infortnation (including all topics thereof) and shall
destroy any copies, ennacts, or other netarodnotions, iii whole or iv part, of uny such Confidential
infortnadon, with such riestracal on. confemed to the other party in vrriting. Any Onti Confidential
Information or the substance of the informatiom contained in way returned written Confidential
Information shall continue to be subject to the terms of this Agreement, Eaoh party ogees not to
US; or assist or permit others to use, Confidential Information to. attempt to circumvent or
compete or otherwise interfere with the other pa.-ty's present or fOture businesa opportunities. In.
the event that either party learns of nn anauthetized disclosure of Confidential Information,
whether intended cr otherwise, or if either party is improperly contacted by or receives an
improper latoposal from any person reqacethig Confidential Information, each party shall
inunediately provide written notice &illy setting forth the irnpr?por diSolosure, ccnttact or
proposal to the other pt y.

9. Covenant Not To Solicit. Physician agrees that during the term of this Agreement and
for a period of two (2) years following its expiration or termination, Physioian abaIl not solicit,
encourage or advise any employee or agent of IviDVIP to terminate employment with MDVIP
for any reason whatsoever, or interfere with any contract between IvIDVIP and any other party.
Physician farther agrees at all times &deg and following the term of this Agreement to refrain
from making derogatory or disparaging remarks concerning MDV[P, its officers, its directors, its
ernploYees or thetrprofessional conrpetence, orally or in writing, dire's* or indirectly.

I O. Non-Compptition C.overtant Physician, agrees that from the dete sot forth on the first
page of this Agreement through the fifth armivemary of the opening of Phyalcian's MDVIP
affiliated prantioe, or fur a period of two yeme. if this Agreement is terminated prior to its mature
expiration, Physician shall not, directly or indirectly, within a ten (IC) mile radios of eaoh offieer
or location where Physician practiced doting the tarn; of this .A.greement„ each offloe or location
of MDVIP, and each office or lootition of anlvIDVT Affiliated Physietai, compote with MUM
VenakivetilgoltFLORWMIstaitt, Dario jii:1240 Isfaxmamloch. Pri*PlItlapeitsit tyleurvem ;2120i." ado;
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within such geographic radius. PhysiOwsr, shall be released unto the provisions of Article 10 if
IvID-S7 is fotmd, pursuant to a fruit non-appal:1AI: judgment of a court of competent
jurisdiction to have materially breached this Agreereeet As used in this Article 10, the term
"compete" ineludea, without limitation, the rende:ing of omettities and services sobstottially
siotiler to those offered by NIDVIP to its Iviembers and affiliated physicians, creating,
ostablishing participating in ray program substantially similar to h4DV1P dircafiy cr indirectly
through PhysicireS employees, agents, assistants or independent contractors, either alone cr as a
partner, joint venturer, officer, director, employee, independent cootactor, consultant, advisor,
investor, lender or stockholder of any camwray, firth., partnership, business organization, person
or other entity, in any capacity to any parson or on behalf of any person or entity, This
Article 10 is in no way intended to restrict Fnysician's right to render professional medical
services, including providing medioal care bt a traditional primary care practice.

11. Right of. Itdvfew. Physician hereby pants to lvIDYIP the right to review any and ail of
Physician's records, upon reasonable. notice, to ensure Physician's compliance with the terms of
this Agreement.

12. Comoliance with Metlioal Steudarde and Law. Physioian and lef:DVI.P shall comply
with all federal, etate, county and municipal laws, rules, ordinances and regulations epplioeble to
the provision of Services bereur.dee Physician shall perform all professional services in strict
acoordanoe with correctly acceptable medical standttds end ethics contained in applicable law or
ordinance or established by the rules and regulations of any federal, state or local agency,
department, commission, =iodation. (iooluding the American Modiool Association), o: other
pertinent governing or advisory body booing authority to seo standards for heal) care facfliii or
physicians. Physician agrees to provide IviDVIP with monthly written reports regarding
Physician's provision of Physicels and hospitalization data for the preceding month and also
pro'ride ratorrnation necessary to conduct Health Plan Employer Date. and Information Set
("HMIS") studies throughout the ern of this Agreement.

13. Notieeto eilleNiffe Phyvicials agrees to notify IADVIP within 24 hours of receipt of any
administrative, regulatory, legal cr other claim or inquiry arising in regard to Physician's eractioe
that may Impact, or otherwise relate to, this Agreement

14. A.ttorney Revievr. Physician acknowledges that he has reviewed this Agreement, and
any addenda thereto, with coansel selected by Physicten.

15. Intunctive Relief; Attorneys' Ficx. Physician reoognizes and agrees that a violation of
any of the provisions oonteined in Articles 6, 8, 9 and 10 will cause material irreparable damage
to /vIDVTS, the =act esnouot of which may be imp eatables to ascertain, and that, for mob reason,
among others, MI)VIP shall be entitled to an injunction in order to restasain any further violation
of suolt provisions. Suc1t eight to an JO :notion shall be in addition to, and not in limitation of;
any other rights and remedies 1elDV2 :lefty have against Physician, including, but tot iirdited to,
the recovery of damages, The durationel provisions of Artioles 6, 8, 9 and 10 shall be tolled for
any peridd during esrnidh Physician violates any provisiots of Artiolee 6, 8, 9 and 10. Mbreover,
if any legal aotion is brought for the eatforo.ement of Artioles 6, 8, 9 and 10, or beeatse of an
MituritteleptiftWILID/Ahle7lpir,C3artet:OCISAN idexpe. Clatisat Agt,es+ot 12111g.d41.114
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alleged dispute, breach or default in connection with any or all of such sections, or any other
provision of this Agreernent, the prevailing party shall be entitled to rectovcr reasonable
attorneys' fees, court costs and all reasonable expenses, at both the trial and appellate levels, it
addition to any other relief to which such party may be entitled. Attorneys' fees shall include,
without limitation, paralegal fees, investigative fees, adininistative costs, and all other charges
billed by the attorney to the prevailingparty.

16. Survival, The terms and conditions of Articles 4, 5, 6, 8, 9 and 10 shall sury ve this
Agreement's expiration or termination.

17. Physician Renrcsen rations anti Warranties; Notifications. Physician represents, and
warrants that () Physteian. is licensed in Florida to practice medicine without restriction or
limitation; and (ii) Physician is in goad standing rnembersitip, including admitting privileges, on
the medical staff of et least one hospital of Physician's choice. Physician agrees to maintain
suoh Iicensare and privileges for the duration of this Agreement, and shall immediately notify
IvIDVIP as set forth ic Article 27, but in no even! later than within twenty-four (24) hours if any
representation or wa--rar.ty in this section ceases to be tee.

18. Independent Contractors. Physician taknowledges that hmvip shall not have or
exercise conuol or direction over the method by which Physician or. Physician's personnel
perform any work or render or perform any s,..-rvices or fanctions. IVADVIP shall have no
responsibility in relation to Physician or Physician's personnel to comply with fedora!, state and
pity witisholzling requirements pertaining to taxes, workers' compensation, social stourity,
unemployment compensation, disability and other insurance requirerbents and obligations
imposed or. an employer of personnel and shall not withholci monies front the payments made to
Physician with respect to same. MDV1P shall not cover Physician or Physician's peraonnel
under any pensior. or other fringe bereft offbreci to IviDVIP's employees. tidy, shall have no
responsibility for incidents of employment of' other actions or inaction by Physician

persomiel. Physian shall hold. harmless and provide IVIDVIS With a defnnae against
any and all claims that lvIDVIIP is responsible for the payment or Ming, of' any of the foregoing
payments, withholdings, and contributions, including, but not limited to, Sooiel Secufity taxes
and employer income tax withholding obligations 031 behalf of Physician or Physician's
personnel. This hid:trinity shall survive the te.nainetIon of this Agreement. Physician
ackr.owledges that. Physician and MOVIP are independent contractors, and nothing in this
Agreement shall be construed to make Physician and IvIDV.11 partners or joint venturers, or to
make Filysitlan, or Physiehm's employees or independent contractors, employees ofT.ADVLP,

19. Asetannteut Prohibited. Physician shell not melee this Ag-..eement without
written consent.. MD VIP shall have the right to EW.Sign tfiis Agreasnent as 13 detertnincs in its sole
and absolute diacrettOr.i.

20. Severablit, The invalidity of any one or more of the words, phrases, sentences,
clauses, sections, subdivislor.s,. or subparagraphs contained in this Agreement shall not affect the
enforceability of the remaining portions of this Agreement or any pert thereof, all of which are
inserted conditionally based upon their legal validity. In the event that one or more of the words,

Ukstodatif 4040WOMM$106 Clunks jr"ZU.91.N Mospvi CIRrin it rum Iwnlelptoo Itgemni 121206/k511
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phrases, sentences, e:auses, sections, subdivisions, or subparagraphs are determined to be
unenforceable or otherwise invalid and if such Invalidity shall be caused by the length of any
period of time or the size of any area set forth in are, pert hereof, such period of time or such
area, or both, alai) be considered to be retitteed to a period or arm whieb would cure such
invalidity,

21. Physician Acknowledgement. PHYSICIAN ACKNOWLEDGES THAT M.DVIP
MAKES NO EXPRESS OR IMPLIED GUARANTEES, REPRESENTATIONS OR.
WARRANTIES, WC-11DM ANY WARR.ANTIES OF MERCHANTABILITY OR
FITNESS FOR A PARTICULA.11. PURPOSE,. R.EGARDLNG THE PROGRAM', THE
SOFTWARE (DESCRIBED IN EXHIBIT I ATTACHED anzTo) OR THE SERVICES
C'ONTElafiPLATED 1N tHIS _AGREEMENT EXCEPT AS EXPRESSLY an FORTH IN
77:11S AGREEMENT. PHYSICIAN FURTHER ACICNIOWLEDGES THAT MEMBERS
EXERCISE SOLE DISCR—PTION IN SELECTING. P1TYSICIANS AND MDVIP MAKES NO
A.SSUIRANCE Ori MEM13ERS SELECTING PHYSICIAN.

22. teliir,Ie Counterparts. This Agreement may be signed in reutUplo counterparts, all of
which together shall be deemed ore and tile same insteument,

23. Patient Referral. The compensation paid by MDVIP to Physician itereander is intended
solely as compe.asation to Physician for furnishing Members v.,ith the Physical, end such
payment is to the best knowledge of .the parties, consistent with the fair market value of such
=nicer>. Each party expressly represents, warrants and COYCIIMIt5 that no part of the peyments
made pursuant to this Agreement shall et arty time be paid cncc r or imgrectly bysech.perry
an indwelltear or remuneration for the referral of a patient Neither parry fria11 tiny tietton iaa
vioistion of Seedon 11281i of the Social Security Act, as amended, and codified at 41 U.S.C.

1320a-7o, the Stark Law, oultSed at 42- 1395nn, or other aeplicehle fedora! or state
law. The foregoing covenants constitute a material inducement for esch party to enter into this
.44,,reement.

Araeadment No amendment, waiver or modification of Dray provision of this
Agteemera shall be valid unless in writing and duly executed by both ptaties.

25. ,Bititlinrr. Aareemeat. This Ageternent shall be binding upon and inure to the benefit of
the parties and their respective heirs, lege.; representatives, sucee,seors and assigns.

26. VC;stver. Any waiver by city party of any breach of any provision of this Agr, eernent shall
tan ZODSIderect at:, or constitute a foutivaing waiver or waiver of any other breach of any
provision of thia A.greemeet.

27, ae, A.ny oorrummication required or permitted to be sent under this Agreement shall
at, in wridng e.nd sent via facsimile in. addition to either overnight delivery by a nationally
recognized courier or via mortified mail, return receipt requested, to the addressm set forth herein.
Any chang,e iy address shall be communicated to the other party in ecourdtmee with the
proviaions ofthis Artiole.

oila4+4►LOMPA11.1r.tist, Danis jed.r..41i Minor. CludgcX rem PaltIpiniennowsiova 31raf.64111
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7.13. Capflous, Cs.eptions car:Witted in this Agremr.mit ere inserted only as a matter of
convenience or for refaiente and In no we!! &Eno, limit, =tend, or describe the scope of this
A.greernent or the intent of any provisions ofthis Avec/tient.

29, Submission ro jorisdicriew Vanua. Each of the parties irrevecabLy and
traeoadItIonatir (i) agree that shy suit, soden, 'or ether legsJ proem: 611g arisi.ug Vet tr4 or milting
to, this Ageement shall be brouglt in. the courts of mord of the State of 74:aid% in Palm Beach
County or The ends of the bistriot Court for the South= District of Florida or any ether
jvrisdiolica denstrnined by IvIDVZ", (it) consent to the jurisdiction of each such court in any se.033

aothm, or proceeding: (111.) vtaive tray objection which it racy brrVe to the laying of venue of
any Glidt suit, action, or proceeding is y sob worts; and (iv) agree that Kreicle of any court
paper may be affected on soh party by arty manner as may be provided under appboblo laws or
coact rules of said Size,

30. Govaining Tisr Aveement Shall be governed by and construed in aeordoce
With tits laws of the State of Florida wifnout regard to lloricla's choice of law provisiorm.

31. Entire A.Iraranr.rtr, This Agreement omistitutes the Mitre Agreement between. tvIDVIP
and PItysizian and supersedes all prior discussions, representations, undorsterulings or
agreements t# ethe! oral or it writing bow= MIDVIP and Physieirm pertaining io subject
matt= of tlais Agreetnent.

IN WITNESS VrrITABOF, the parties have creed to execute this Agresmed as 0° the dote first
trot forth heroin.

IVEDVIP, INC., a Deltmere orneon

By:
Pent Name:
Print Title:

PHYSICIAN

?riyit
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EXHIBIT 1
WY' Services

ilnpismentafLon 5upnort

o Comprehensive practice transition piruming through tbe preparation of detailed schedules
for all patient oommtalieati011 ec ivlties, including mailings, events, advertising, public
relations, training and on-site staffing by IvMVIP personnel, &ring the approximately
sixteen (16) tkreelt implementation period.

o Design, production. and mailing of not loss than three (3) mailings of patient brochures
and/or letters to an patients of Physician during tbe impinnentation period.

o Inbound/outbound cal! center activities designed to use all reasonable efforts to contazt
all patients of Physician during tbe hripletnentation period to advise and answer questions
about the Prograin, inform about vents, and receive calls from patients who ;re not
current patients of Physician.

o Event planning arid execration of not less than two group E-Nents during the
implementation period.

o Practice support item on-site =VIP r.taff dating regular business horn Monday
through Friday during the ininlementation period,

o Activities designed to develop dm membership base of the Program during the
implementation period.

o Stu6 training as sot forth in this Exhibit I.
o Practice software as set forth in this Exhibit i.

Software

Our Work'fieVY !Management Software far.ctionslity w,11 include:

> Pati eat profile man agem ent
> Patient personal inforntation
> Patient contact management
> Staff to-do remiocias

> Physician practice VIP calendar
> Adr..inistrative tools for the practice
> On-line appointment requests (future enhancement)
> medication refills (future enhancement)

Our Eicetronio Medical Recor.d. Softwuze 1T.incAiorralily will include, at minizuun th.c iollowing.

> Itemotc s.ariaing capabilities-
• Detareplieation into 1,ADVIP data structures
• Web-beod functionality
> Remote web-access to medical records

Eleetraniemailing, faxing, aid e-anailing of medical records

wiltsasschLgldWA/DAtMusw.aSlid V41-MAit Mslgtf. =Mills It 1101 Pariltbd ior• A tit...41 anCi 6313(5
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Ta 13-fax of prescriptions (separate prescription printer recommended), lab orders and
referrals

> Batik up synobronization of data by ?MVP
e. Ability to interface with external prograzi (including practice management

imaging, and laboratory programs)

Physician acknowledges that beDVIP is not responsible for the accuracy of the data provided by
any third party, including Physician and Physician's personnel. Phyaicitm asstunes sole
responsibility far the supervision, management and cientel of the use of the software, be:lee:in,
but riot limited to, sale responsibility for (1) providieg end maintaining all the software [bet is
necessary to eperate and maintain the server respensible for Internet connection, including;
without limitation, server software, televominunicadoe.s software, security software and ether
software that is necessary to operate and maintain the server, (2) operating and maintaining the
server, necessary Internet conneetienn and dotYpatibie computers in a secure network
environment protected by fire-walls and services that shall protect the confidentiality and
integrity of the software stored on the server and prevent unauthorized stens, (3) establishing
bark-up and disaster recovery plans, (4) establishing and maintaining proper environment and
utilities for the computer systems on witioh the Software she?! operate, including, withont
limitation, an eninterrupted power source, (,i) selceiing an operator qualified t0 operate the
software, (5) inputting accurate data, and (7) the completeness and aoeuracy of any data inputted
or conclusions ciraavn from the data or 'mformation processed by the software. Physician's sole
and ;reclusive remedy with respect to nny defective software shall be the right to return sneer
software to lvIDVIP and 11DV1Pis sole liability to Physician shall be the replacement of any
defective software. Tine limited warranty does oat apply if failure of the software has resulted
frOen aceident, abuse, misapplication, tampering, enhancement, alteration or other modification
by any person. The limited warranty let oribed above shall apply to any replacement media and
uppades, enhancemeuts, modifications, revisiotts, or replacements furnished by lvIDVIP ender
this Agreement. Tnis Article lieu forth Phyaieian's sole remedies for any breach of warranty.

rroetam Sege= end Patient Communications

ealDVIP will establish Wrt implementation schedule pro earn for a emnprehensive prateice
transition. IvIDVIP she, provide Physician wIth brochures, raiailir ga, personal letters, support
vie.. the MDVIP Gall center, patient events, reladons activities, and other slipped programs
that are reasonably necessary to facilitate Physician's conversion to the Program. lerDVIP will
tuirnhaister all membership requests, ineluding renewal memberships, and the colleetior. of funds
from patieres

reldFeg8

IvIDVIP shall provide Physician and staff with the paining reasonably re quiroi to assist
Physician in big or her conversion to the MINTY Program, Sueli training will address
substantially all aspects of the.Program and nen= expetionced personnel. Physician's staff
metilber shall Also be tattled to propeely utilize that MDV2 software. A step-by-step

Igi'zi4.riltzeITLORIOMM:41gf, COM JAZ.V.A111;iasog..Clailia k Pam Pcrgc?nuln Alurettu. N:120E4101),
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implementation program is followed to facllitete the conversion to the telDVP Program until the
Physician bas completed the conversion process m the Program. An ivIDVIP patient advocate
will be present at Physician's office during die implementation period, prior to the opining of
Physician's MDVIP supported praoll es. Thereafter, an hil)VP implernettation coordinator will
be available to provide additional support in regard to implementation and fedi= tinning.

ltegidittory Support and Review

will select sad provide legal counsel at its sole expense, on behalf of Physician, to
repraeur Physician, in regard to administrative end/or legal claims arising solely from the
structure of the Program, and having no relation to Physician's provision of healthcare services
to Physician's patients. IvIDVIP will also attempt to. monitor legislative activity relevant to the
Program. Physician eclocowledges that IVIDVIP makes 1ID MVOSs or guarantees,
representations or warranties as to the nooses or outcome of such activities.

Technology SWIDOrt

MDVIP shall provide Physician With phone support during tsuainess hours,

Medical Recnrtis Comnact Dines

MDVIP shalt, upon the request of a patimt and only after the Physicinn has provided a patient's
annual physical, prepare a summary medical record eompact disc tbr Physician's patients.
Onnottig Activities

o Ongoing Federel and State regulatoryreview, as set forth in this exhibit I.
o Ongoing post-opening activities to expand Lira membership bacc of the Program,

including tie maintettance of a waitinir list,
o Ongoing lvlieinbership newslattms.
o Ongoing Physician newsletters.
o Membea. Services:

o Ongoing Wiling and eollection of Part oination Fees, including a monthly
reoonoiliation.

o Maintenance of membership records and annual renewals -
o Ongoing quality control reviews telephonic: and/or written satisfaction surveys

ocourring not lets gum mutually, with written presentation of results to Physic.iar,,
o Annual pereonal health record CD for each patient,
o Ongoing inetrance review and support, including notification to and discussions with

relevant iusnreta, as agreed. to by Physician.
Ongoing of its to support the tax-favored n'eatment of the membership fee, including
interaction with employers and humaan resource departments
Ongoing call canter efforts to address patient and prospective patient matters, and support
aotiviti es approved by 1.4..D\TIP and Physician.

V011ss tx vrrsIapArLarAl WAI rm., wits PCLto.14.14arptr. Ciwirs vac! yule, Aremwsi 12114641090
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ZXBIlIrr 2 

In r:onsideration of Physiciau providin.g each MDV1P Member of Physician's medical practice
with the Physical within one (1) yen c•if c patient becoming a Member, MDVIP shall remit to
Physician per such Member, less any credit card
processing oarges associated with said

Such payment shall be payable to Physician ratably in twenty-four (24) equal bi-monthly
Installments after a pathsnt 'Incomes a Member and slier each renewal of a patient's Membership,
The first payment will be made by the tenth (1.011') day after the month is which Physician's
affiliated practice. opens; the second payment will be made by the twenty-fifth (25th) day of that
month and el subsequent payments will be dee to Physician by the tenth (106') day and the
twenty-fifth (25th) day of each mouth (hereafter. For. extunple, if tine hundred (100) MeMbers
enroll in MDWP and select Physician es trier Affiliated Physician between July 1, 2006 and
July 31, 2006, and pay their respective Participation Fees via chock,MDV11) 3100 remit to
Pnysiciaz b 06y August 10, 20,

and EWEN on August 25, 2006, which it calculated az follows,
Quin!' urcIffplied by 100 Members) divided by twenty-four (24).1

Aintrwtste.O.I1FLOR16A,Maintr, 04142:1)ACLEAN W00% Jr Ara hniumher KnetS: 111:04006
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EXHIBIT 3.1

ComprehensiVe Annual Physical Examination
Elements

O CompIgo Review of System; •
O Fonstation andior Review of Probl= List
O Formation mind/or Rt.:view of Allergy and 'Medication List
.0 Review of Vacicinatiori ar.ti Procedure History
O Formation and/or RtiVili1S' of Family History
O Formation and/or Review of Social _History
0 Perform Comprehensive Physical Examination
0 Perform/Interpret Firnass/Activity Status (e.g., DokeActivity Stress Inden)
0 Perfbrratinterpret Cognitive Status (e.g., Iviini Marital State Exam (1.1:14SE)
O Perform/Interpret Psychological Screening (i.e. Bums Deurewien Index)
0 Perform:Interpret Epworth Sleepiness bide,:
O Perfonnruneivret NutrItional Evaluation
❑ Perform/interpret Palmation/ Function Tasting (e.g., Sairomeo7)
fi Perform/inierpret Pure Tone Arid logrant

Pt rformanterprct Visual Acuity Screaniag
❑ Portotmlinterprot Color-blinduass, Acuity, Strabismus Test (e,g., Titmuc Eye Exam)

Perform/but:rpm; Electrocardiogram (>KG)
❑ Laboratory taming Nei Win";

O ComprettenrAva Metabolic Panel
O he Cacacitva FraCir, Cits-CIZP)
❑ Lipid penal
O 'Urinalysis
O H:ornacystehas
O Thyroid Stimulating Hormone Assay (TS.H)
O Oomplate Blend Count re/ differential and Fimelet court (CSC)
O Prostate Specific Antigen (PS.A. -male only) (Non-Medicera Patient)
• Scrumlron (Medier.tt Patient dr iron, 5loding Capacity (Medicare Patient)

or
• Perritla (lietlienre

O Other Laboratory Tests (please ;

Other. Dinnottic Testa arvices PerRnmed (please indicate):

(Physician Marne)

EXHIBIT 3.2
VtlieltricLmt;IFLORIDAVAccgra, auto *COM: Weitpr.i.itolca: Polkipagati Arreenicti I lin64111016
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it addition to furnishing the Physical to Members, Physician shall, and Shall require his
or her personnel, to use reasonable efforts to mitre the following coinmitments as a condition of
being an Affiliated PlrysiCiart:

Physician agrees that Members shall not he required to t.valt more than fifteen -minutes to
see Physician in the office during setter:Ivied appointments.

Physician shall -promptly coordinate necessary reftrrals with specialty physician practices
and Physician's )nedicel assistant wiD coordir.atc convenient appointmealt times for Members,

Physician shall facilitate prescription refills.

Physician Shall provide Members with ooffee, soda, magazines, videos and other comfort
items in waiting rooms.

Physician-shall facilitate insurance claims filing for Members.

Physician shall provide those medics! services that shall aid Members that are traveling,
including, but not limited to, reviewing hileinber's travel itinerary, advising Members of he seed
for appropriate. vaccinations, and providing cm.ergency medical resources and acee.ss to
necessary clinical information_

Pt'ocw'c6tsi11MLORMWrics.ga. Curl t JACUAN Mtripet. 0.44.2. It t0114Matitchulict, ,ince, i3I7C3.taltd
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EXHIBIT 5
BUSINESS ASSOCIATE ADDENDUM 

This HIPAA. Business Associate Adde.ndunt ("Addendum") by end between Physician
and "MITIIP, Inc. ("Business Associate") is effective as of the Effective Date, as defined below.

RECITALS

A. Business Associate-provides Services to Physician pursuant to the Agreement.
Under the Ag.re=n.ent, Physician discloses cm-teic infer:melon ("Information") to, Business
Associate so that Business Associate can per for on Physician's behalf, certsin functions or
activities generally relating to the te +(uncut payment and / or health care opvations of
Physician, same of which information constitutes Protected Health Information ("PHI") as
defined under the Health 1:nsurance Portability and Accotmtability Act of 1996, Public Law 10J4-
192 ("IiTPAA";.

B. The purpose of this Adder,ciuiu is to satisfy the srands.rds and requimments ci
1-11PAA and the IiMAA R.eguletions, including, but not limited to, Title 45, Section 164.504(e)
of the Code of Federal Regulations ("CFR"), as the same may be emended fiern time to time,
that Business Associate provide Physician, as a covered entity under HIPAA, with "satisfactory
assurances" that Business Associate will deal with PHI that it receives or creates pursuant to the
Agreement in a manner that is compliant ryiai Physician's tesisonsibilities under HIPAA,

le consideration of the mania! promises below cin.d the. exchange of Information pursuant to this
Addendum, the parties agree cis fotiowst

1. Definitions. For purposes of this Agreement, the following terms have the
following definitions:

(a Business Associate. "Business Associate" shall 7.neEin Business Associate,
faudionitz_as a. business associate of Physician rintuant to the Agreement and as such term is
defined under the HIPAA Regulations, including, but not limited to 45 CFR Section 160.101

(b) Covered Bev. "Covered Entity" shall mean Physician, functioning es a eovered
entity und.er HIPAA as described in the Agreement and as such tern is defir. under R1PAA
and the HIPAA RegUlattons, including, but not limited to, 45 CFR Section 160,103,

(o) .Data Aggregation, "Duta Aggregation" shall have the same tneaning as "data
aggregation" in 45 CPR. 164,501.

(d) Daignatarl .Record Set. "Designated Record Set' shall have the same meaning as
"designated record set" It 45 CFR 164.501.

(e) Individual" shall have the same meaning as the term "individual" in
45 CPI' 164.501 and shall include a pezuon who qualiges as 2 personal representative in
accordance witb 45 CFR 164.502(g).

(f) Privacy Rule, "Privacy Rule shall mean the Standards for Privacy of
Individually identifiable Health Infonnadon at 45 CFR part 160 and part 164, subparts A and E.

116katromimcl*L01204474tOper. Qatki.e.r—vtAli Metler. CrsOrs 1r liza Huffelpethat Apre emit 111:67tdetMi
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(g) Protected Health Infonnation. "Protected Health Information" shall have the
same 1neaning as the term "protected health information" in 45 CFR 164.501, limited to the
information crewed or received by Business Assoolete from or or. behalf of Phyaleian pursuant to
the Agreement.

(h) Required By Law. "Required By Law" shall have the sans:, meaning as the term
"requited by law" in 45 CFR 364.501.

(i) Secretary, "Secretary" shall mean the Seemtery of the Department of Health and
Human Services or his designee.

0) Security Standards. "Security Standards" shell melte the Standards for Security
and Privacy at 45 CPR part 164.

2. Obligations and Activities of Business tessochtte as to Protected Health
Information.

(s) Bet:limes Associate agrees to not use or flutter disclose- Protected Health
Information other than as permitted or required by the Agreement, this Addeudum or as
Required by Law.

(b) r3-asinea Associate epees to use appropriate safeguards to prevent uue or
dieclosure of the Protected Health Information other than ea provided f by the Agtereere and .1
OT this Addeudurn.

(c) Brat:less Associate agrees to mitigate, to the extent practicable, any harmful
effect that is known to Business Associate of a use or dieclosure of Protected Health Information
by Business Associate in violation of the requiremcmts of the Agreement and t or this Addendum.

(d) Business Associate agrees to report to Physician any use or disclosure cf the
Protected Health InforrriaEon not provided foe by the Agreement and or this Addendum of
which Businew Associate becomes aware..

(e) Rosiness Associate agrees to engem thet any agent, including a sabeonfreetor, to
V1110511 it provides Proteoted Health Informadon received from, or created or received by,
Business Atsooicte on behalf of Physician agrees to the same restrictions sod oonditions that
apply through this Addendum to Business Associate with respect to such information.

(f) Business Assotriate agrees to provide otteess, at the request of Physician, tad in
alto time and runner deaignatee by Physioiate to Proteoteci Health beformation in B Designated
Record Set, to Physioien or, es directed by Physician, to an Individual in order to meet the
requirements uncle. 45 CFR 154.524.

(g) Business Associate agrees to make any amendraeni(s) to Protected Health
Information in a Designated Record Set that the Physiolan directs or agrees to pursuant to 45
CFR 164.526 at the Toques: of Physician. Physician is solely responsible for addressing

individual request for amendment and for Leforming Business Associate where an amendment is
appropriate; Business Associate's sole obligation. shall be to amend any Designated Record Set it
maintains.

(h) Business Mem:late agrees to make its internal practices, books, and records
relating to the use and disclosure. of Protected Health Information received from, or created ar
reoeived by Business Associate on behalf of Physician available to the. Physician, ar a the
request of the Physician to the Seoretery, in a time and manner designated by the Business

.4ins,o&S.gge,FLOXIDMMearet Ones Mdr," OW LI Jr P$ sof halleaug Aditorepa I 71200101001.
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Associate or the Secretory, for purposes of the Secretary determining Physician's compHance
with the Privacy Rule.

(i) Business Associate agrees bo doeurtreet such disoIosures of Protected Health
information and ir,formestor. related to such disclosures as would be required for Physician to
respcnd to a request by an Individual for an accounting of disclosures of Protected Health
Information. in accordance wee 45 CF1 164.528.

(j) Busineas Associate agrees to provide to Physician information collected in
aczonireme with the Agreement and / or this Addendttre, to pmnit Physician to respond to a
request by an Individual fbr an accounting of disoloeures of Protected Health Information is
aecordantre with 45 C".rit 164.528. Physician shall be solely responsible for providing Rich
information to the Individual.

3, Permitted Uses and Disclosures of Protected Henith Information by Business
AsSociate. Except es otherwise linsits...d in the Agreement and / or this Addreidurn, Business
Associate may use en. disclose Protected Health inibrmation only to perform fimetions, activities,
or Participation tor, or on behalf of, Physician as specified in the Agreement, provided that ma
use or disoiaaure would not violate the Plivacy kale if done by Physician or the minimum
necessary oiioiea and procedures of Physieiar., ae follows:

(a) Except as otherwise in this Addendum, Busineer Associate may use
Preteeted Health Information for the proper manegement and achr.irdstretion of :he Business
Associate cr to curry out the legal respeesibilities of the-Business Aseociare..

CO Except as otherwise limited in this Addendum, Business Associate may diaeioae
Protects Health Leber:neon for the proper management and adroieistree.on of the Business
Associate, provIdeed that disolonres are ries:tired by law, or Business Associate obtains
reasonable esearatmes from the person to whom the information is disclosed that it will remein
confidential and used or ihrther disclosed only as required by law or for th.o purpose for which it
was disclosed to the person, and the person notifies the Business Associate of any instances. of
which it is asvarolu which the ocnEdentiality 07.." fee informatioe has 'been breached.

(0) Pilaf nOst Associate may use Protected Health Information to provide Data
Aggregatien Services. 'to Physieian as permitted by 45 CFF. 164.504(6)(2)(,)p to the extent
speeifically required utedeu the Agreement.

(d) Business Asseciate nay use Protected Health information received or Greeted
pursuant to die Agreement to create information tbat is not individuatly identifiable health
information (De-identified Information"). Beait1533 Associate shall own all rights in and to the
De-Identified Information under copyright and all other applicable laws or legal principles.

4. Obligations of Phyeiciart to Inform Business Associate of Private' Praetir.es
und Individual Restriedons,

Physician nail rovide Biainess Assoeiate with the following, which shall be binding upon
Business Associate:

NjuravatayenD1t.04Wexter, Mesta W.LEAt; Mamps.Cherlastr Kos PeGtireisselmousn 12:20fabgb
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(a) Physician shall notify Business Associate of any limitations in its notice of
privacy practices in accordance with 45 CFR i64.520, to the extent that such limitation may
affect Bu.siness AZSOOlhtt's use or disclosure of protected Health Information.

(b) Physician shall provide Business Associate with vaty changes in, or revocation of,
permission by Individual to use or disclose Protected Health Information, to the extent tat such
changes affect Business Associate's permitted or required uses and disclosures.

(c) Physician shall notify Business Associate of any restriction to the use or
disclosure of Protected Health Information that Physician has agreed to in accordenoe with 45
CFR 164.522, to the extent that such restiction may affect Business Associate's use or
disclosure of Protected Health Information.

5, Permissible Requests by Physitian. Except as speetfieslly provided in this
Addendtms Physician shall not request Bosiness AssocirSe to use or disclose Proteteted Health
lelbrmation in any manner that would not be •perraissible under the Privacy Rule if done by
Physician.

6. Term and Tertutuntion.

(a) 71377n, This Addend-ant shall be effeotive as of as of the date s(:t. forth (Ilie
"Bireotive Date") mid shall terminate when all of the Protected Health Infonnation provit1ed by
Physician to Business Associate, or created or received by Business Associate on behalf of
Physician, is destroyed or retuened to Physician, or if it is infeasible to rams) or destroy
Protected Health Information, protections are extended ce such thilermation, in accordance with
the WI-nine-tin previsions of this Section:

(b) MinWartan for Cause. 1." port Phys'ician's knowledgm rnatenai breach by
Businese Associate, Vitriol= shall tither;

(1) Provide at opportcnity for Business Associate to curt the brench or end the
violation in file manner provided in the Agree nett for a material breach thereof, or if there is no
such .provision, in .a.snarmer &ligtested by Physician. In either event, Physician ray terminate
the Agreement if BasineSS Associate does not cure the breaoh Or end the violation within the
time specified;

(2) Notwithstanding the foregoing Section. (b) (1), Physician may immediately
terminate the Agreement if Business Associate has breached a material tern: of this Addendum
arid Physician determines that cure is not possible;

(3) Notwithstanding the foregoing Section (b) (1) or (2), if Physician determines that
aelther curo, as specified in Station (b) above, nor terrnMation, as specified in Section (b) (2)
above, is feaeible, Physician shall report the violation to the Secretors,

(o) El act VTurminatios7.

(1) Except as provided in parseseph (2,) of this section, ttr-on termination of the
Agreement, for any reason, Business Associate shall return or destroy all Prate:Sod Health
InftezmatIon received Pram Physician or created or received by Business Associate on behalf of
4Uitsaves441:141,101UDAN:ava• Cindo frat./AW Alete.a. Prudes k rill414710Cfn huict-old t2121/0.0005
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Physician. This provision shell apply to Protected Health InformatIon that is in the possession of
subcaataciors or agents of Business Assooiate. Except as provided in paragraph (2) below,
Business Associate shall ee.taia no copies of the Protected Health Information.

(2) in the evert that Business kasoolate deterrninea that returning or destroying the
Protested Health Information is infeasible; Business Associate otter: °vide to Physician
notification cf the conditions that make return or destruction infeasible. Following such
notieciation, Business Associate shall extend the protections of this Addeaduni to such. Protected
Health information and.litnit further uses attd disoloeures, of such Protected Health Information
to those purposes that make the return or de:a-station infeasible, for to long as Business Associate
meintakas such Protected Heal& 121fOrMati011.

7. Security Standards. The parties acknowledge that. the Security Standards will
require, es of April 20, 2005 (the "Security Standards• Compliance Date"), certain additional
satisfactory assurances front, Business Associate to Physician, •

(a) As of the Security Ettintiardfi Compliance Date, this Addendum is autometically
raneaded to add the fallowing additional material obligations of Business Associate:

i. Business Assoolatc will implement administr-ave, physical, and technical
safeguards that reasonably and appropriately protect the confidentiality, integrity, and
availability of the electronic proteoted health information that it matee, receives, maintains, or
teartemite on behalf of Physician as required by the Security Standards;

if, Business Associate will ee.sure that auy agent, including a subcontractor, to whom
it airovities such infbrmation agrees to implement reasonable arid appropriate safeguards to
protect it;

iii, Basin= Aseociate will report. to Physicier, any security incident of which it
becomes aware;

iv, Business Assaciate authorizes terminatloa of the Servi= Astareernant, if Physieleat
determines that Business Associate has violated a material tram of this Addendum, as modified
by this Section. 7,

(b) In the evert that Physician determines that etneadrnents, elartileatior. of official
guidance salapequent to the date hereof with reaps:eta° the Security Sta-ndartis aeqtdre additional
or titles amendments beyond awn set forth in Section 7 (a), Physiciat may propose, not later
thtua ninety (90) days prier to the Security Standards Compliance Date, a %linen amendment to
this A.ddericiren containing the sdditional tutus and provisions rcesonably accessary to provide
the additional assurances required for eon plianue with the Security Standar& ("Proposed
Security Amendments"). Business Associate &h art have thirty (30) days from the date on which
fhe Proposed Seetarity Amendments ate sent to advise Physioien Ire writing of any objections, in
which ease the parties shall negotiate in rood faith for appropriate provisions. If Business
hoot:date does not provide such objections in a timely manner, the Proposed Security
Amendmente shall oleo he incorporated herein as of gra Security Standards CoMpliance Date,

(o) Nothing in the provisions of this Seotion 7 shell relieve Business Associate of any
obligation to protect information of or front Physician that it creates or aocesses pursuant to the
Agreement under other applicable contraocuel provision or as otherwise required by Law,
regulation or applicable standard industry prat:does.

Ultier~111.0r0/44414c4ClaalmPCISMI Mcwc. Main rem uthIptilmAtrowtod 1312115.00(15
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Mktg, liaILCAUS.

(A) Regulasoly References. A reference. in this Add=Itun to a section, in the Privaoy
Rulemans the section as in effect.  or as amended, and for which compliance is required.

(b) Amendment. The parties ague to take such action as is necessary to amend this
Addendum from bins to time as is necessary fbr Physician to comply with the requirements of
le Privacy Rule turd anitb Insurance Portability and Accountability Act, Public Law 104-
141.

(0 Anibal. The respective lightq and obligations of Business Associate tinder
Section 6 C. 1 and 2 of this A.dclendurs shall survive the termination of the Asgeement and
Addendum.

(d) "mei-prow:Ian. Any ambiguity in this _Addendum shall be resolved in favor of a
meaning that permits Physician to comply with the Privacy Rule

WasserviAqtabettiatMcenct 'Mulct lect.tqui tio:m. nolo it P5.1ttPerilcnsiojko 1,-„tr, act. 121M:10U
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EADVIP Membership Application PloaSti. lyinf All Infornsacon

Analetad Physician    Date.

MEMBER NAME 0 Mr.. UMrs ants. CID( Wes CIMale 3Renate

First Nome  Middle toilet __

Last Name

Street .1,1dit.is5

City Stain _

PhOnet Home ( ) _   Otfioa (-)

Date of Birth  Social SeCtiiity Number

Address

_Zip _

insurance Carrier Ei type (e.g. )(YZ ins/PPO)

INS program is eligble for reimbursement through section 125 plane FSAd. HSAs ate.

00 you clan to usn any of these to offset your rneetherster) fee?

If yes

Employer Name

Sheet Address 

City   Stele

MEMBERSHIP BILUNG

You eery pay fa your inernbershiP or $1,500 with either h creck or °edit card Meese make your (becks

Payable to mDen?

0 Annure Payment Q Serre-Annual Payment O Quarterly Parrs:sit

Check Enctosud 0 VISA 0 MasterCard a 0i Cove. American EAPMS

Name As 11 Appears On Card  

Card n

expiration Date  &Ting Zip Code

-!EMBER SIGNATURE

pore, ied
siwutanit YAM

MCP Membership Agreement
ills rlerriber,nip Agreement (the -A gniernenr)
specifies the terms and Condition! under which you, the

undersigned member ('Member'), may partiCipate fer
tee MOVE:, Program ("Program"), This Agreement writ
become effacriva der date vow mpvtr, Attilieh•ti
priyociad CAlfiliznyo physidans)rioneneneet the Program

Or the date Of your egnahne c4 this Agmerneet. whichever
is tater (the 'Effective Oat.").

1. MOVIP Proerem The Progrem's annual feet
encompasses the lotiowing services (-Services-):

- annual oteventive Care Physical Examination,
including Comprehensive Wellness Planning
based on the quorum/diem

• Personal Meant, rieeonir via CO-ROM
and Patient Wybrite

2, A Inliated Physician. YOU iini.JPiliting end acknoVdedge
that physicians pertirlparmg in the Program may change
from Moe M time -Ind that from time to tune certain
Afitaated ohyuclans may no longer be able tO accept
new members duo to patient volume limits. It your
designated AffiSateo Physician is no longer available.
MOVIF will INorfty you of such unavailability and will
.chant your membershin fen 11 vou at, desire. es onsbmed
in rutratorants haul I sil•ne

V. Uremia! Membersear Fee. Each Nremt.er ,41 nay an

annual fee of $1.500 *.ri MOVIP.

rt, Renewal, and Termination The anode. membered°
fee covers a period of one (t) Year (the 'Trent.). Failure
to pay the ronowaf anneal membership rye On, to the.

anniversary of the Cleettue Dare slue result In termination

of your membership in the Program. (For esemPle• lf
the Effective Date is October 15.2006. then you must

renew on or before ()debar 14.2007.) YOU or MOVIP
may terminate this Agreement at any time upon 30•1ays.:
written notice If you or MOVIP terminate this Agrees

for any reason prior to your Annual Preventive Care 
Physten1 Firamineriowt you wilt be entitled to a Prorated

refund of the annual membership feel/Ines have recerved
your Answer Preventive Cale Phyricel Ex arninalron. YOu
will not be Wiwi,* lor e refund. Upon MOViiss toren*

of this Agreement and Me annual memberslup feu.
muvIP shall have the option. M its sole and absolute
discretion. rot 10 accept this Agreement and to return
your payment to you (e.g., due iv limeations in practice

sire). Unless otherwise temonetect. this Agreement
shall autometiceliv renew for an additional nne•year

oailerl upon the expiration of aach Mon

19. Medical Care Services ExclUded from Annual
Membership Fee. The annual membership fee specified
herein rovers only the dertned Services. Neither MOW
not your Affeated Physician or his or her stag will seek

reimbursement hom are Insures or other Med-party Payer

'or the Services. Except tor your Annual Preventive Care
Physical Examination you and/or your insurer, as 11'

case may ba. will be financially respontible
lor ell healthcare anti medical care services received by
you from yore Attended Physician and hie or her staff.
Your Affiliated Physician's limited prnctice size also

enables Your Affiliated Physician to monde crinverieni.es
sudi as sere or next day appointments that gad on time
unturnied visits, 24/7 availability via personal pager Or

Stamens ISOR
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cell phone. and enhanced ceadeletion of sPedaild
care, at no adcitioned charge to you. Your Affiliated

PhYsiclan participates in MICAPIFM Medical Canters of
Ells elenoe program to facilitate SpeciaNst opinions
from. and velar you to treatment et !earths, natssa.si

health centers.'

6. Co-Payments. The membership fee doss not affect
the CO-paym ents. co-Insurance or eixtoiAlex Mar you
are requited to pay pursuant to the terms of your

insurance coverage. You win conttnue to be financially
responsible for any Co-Payments. cosnsurance or

deductible amounts 'ensiled by your insure,.

7. E-mall Crimmunications; Privacy It you wish to
send secure e-meR common 'mann, to. and receive
secure e mei responses from, your Affiliated Physiclar,
and/or his or her employees. agents and representatives.
you nut; utilize the secure Messaging provided
through your personal myMPVIP website. YOU should
be aware that unlike the secure messaging provided
through your personal timMOVIP webelte, traditional
e-mail Is not a secure modern for sending or receiving
Potentially sensitive personal health informafinn You

fits° acknOwletige and understand that In any
form h not a good medium for litgent or time-Sensitive
communications. In the event a communication Is
time-sensitive, you must communicate with your
Affiiated Phyticlan by %Motion* or in person. l'bu
acknowledge and understand that. at the discretion

Isom 1..rorrs round Purer.,

car }Cur A f 11 ia tad Physician, raw e-mail may become

oa nf von. r medical recoms.

it. Endre Agreement. The undersigned agrees to the
terms of this Agreement, al of what, are eximessets
her eh. These are no pmmtses or representations except
as tot lath herein,

Notices, Any communication moulted ex parrnated tO
bet ant under this Agra hers shall be In writing and sent
via '..r.5. mail to the addresses set forth in lies Atweament.
Any chorea* in address shall be communicated in

ecoirdance with det provisions of das sectkin.

10. paling MOM payments are processed it the time
or erroliment SistasequeM payments are charged nis

the first day of the month in which payment is due.

r‘ fievernilid Lew This Agreement shall he gram
by 114X1 CORStrtted in arttrdir.C6 With the taws of the
Stare Of Florida without regard to Florida's Choice of
law provision..


