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IN THE MATTER OF THE RECEIVERSHIP OF 
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NOTICE OF MOTION  

 A. Farber & Partners Inc., in its capacity as the Court-appointed Receiver (the 

“Receiver”) of Crate Marine Sales Limited, F.S. Crate & Sons Limited, 1330732 Ontario 

Limited, 1328559 Ontario Limited, 1282648 Ontario Limited, 1382415 Ontario Ltd., and 

1382416 Ontario Ltd. (collectively the “Companies”) will make a Motion to a Judge of the 

Commercial List, on a Friday, May 22, 2015 at 10:00 a.m. or soon after that time as the motion 

can be heard, at 330 University Avenue, 8th Floor, Toronto, Ontario. 

THE PROPOSED METHOD OF HEARING:  The motion is to be heard: 

        in writing under subrule 37.12.1(1) because it is made without notice; 

       in writing as an opposed motion under subrule 37.12.1(4); or 

    X  orally. 

THE MOTION IS FOR: 

1. If necessary, an Order abridging the time for service of the Receiver’s and Trustee’s 

notice of motion and motion record and validating the service of such motion materials;  

2. An Order in the form attached as Schedule “A”: 

a) Approving the Eight Report of the Receiver dated April 14, 2015 (the “Eighth 

Report”), the Ninth Report of the Receiver dated April 28, 2015 and the 

Supplement thereto dated May15, (collectively, the “Ninth Report”), the Tenth 
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Report of the Receiver dated May 15 (the “Tenth Report”) and the supplement 

thereto; 

b) approving the fees and disbursements of the Receiver and its counsel, Goldman 

Sloan Nash & Haber LLP (“GSNH”) for the period of February 9, 2015 to April 

30, 2015;  

c) authorizing the Receiver to take certain steps for the purposes of the Receiver’s 

administration of the property claims process in respect of boats and other 

tangible personal property in the Companies’ possession pursuant to the Property 

Claims Procedure Order dated December 23, 2014 (the “PCPO”) and the Claims 

Order dated March 31, 2015 (the “Claims Order”); and 

3. Such further and other relief as this Honourable Court may deem just. 

 

THE GROUNDS FOR THE MOTION ARE: 

Approval of the Eighth, Ninth, and Tenth Report 

1. The activities of the Receiver and its counsel since appointment on December 8, 2014 to 

March 29, 2015 as described up to and including the Receiver’s Seventh Report have 

been approved; 

2. The Receiver seeks the approval of the Court of its activities since its Seventh Report; 

Approval of the Receiver and GSNH’s Fees 

3. The Receiver and GSNH have provided the usual form of affidavit material, including 

accounts and summaries, for the fees that they have incurred between February 9, 2015 

and April 30, 2015 
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Administration of the Property Claims Process 

4. On December 23, 2014, the PCPO authorized the Receiver to establish a property claims 

process in order to obtain an accurate factual foundation for the evaluation of property 

claims to boats and other tangible personal property in the Companies’ possession; 

5. Over 700 proofs of property claim were submitted to the Receiver and subsequently 

reviewed and administered according to the PCPO; 

6. On March 31, 2015, pursuant to the Claims Order, the Receiver obtained Court approval 

to take certain steps to accept or disallow the property claims it had reviewed; 

7. Since the issuance of the Claims order, the Receiver has released boats and other property 

to their owners; 

8. Completing the property claims process is the final significant task outstanding for the 

Receiver, but there are impediments to its completion because: 

a. A number of items, for which property claims have been approved, have 

not been retrieved by their owners; 

b. A number of items are unclaimed (i.e. they are not the subject to any proof 

of property claim); 

c. A number items have been disallowed, and a dispute has been filed.  

These items fit into the following categories: 

i. Contested proof of property claims (i.e. there is only one claim for 

a particular item, but the Receiver disputes the veracity of the 

claim);  

ii. Competing claims (i.e. more than one party has claimed ownership 

over the same item); and 
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iii. Items which have been claimed but which are not in the Receiver’s 

possession. 

9. Keeping the administration of the receivership open to resolve these impediments could 

delay the termination of the receivership and discharge of the Receiver for several 

months, with an consequent increase of the costs of the administration; 

10. In order to avoid unnecessary administration costs, and to permit the release of the 

property in an efficient manner, the Receiver proposes the following: 

a. For claimed, but not retrieved, items: to have the operators of the marinas 

assume the responsibility for releasing boats and other property in 

accordance with the terms of a court-ordered protocol as of June 1, 2015; 

b. For unclaimed items: to have the Receiver liquidate those items at the 

Keswick, Willow Beach, and Lagoon City marinas as of June 1, 2015; 

c. For the 24 items with disallowed proof of property claims for which there 

are a dispute, the following should apply: 

i. For the items for which the Receiver disputes the veracity of the 

claim: to have Krates Keswick Inc. take over these disputes; 

ii. For the competing claims: to designate a Master of the Court 

sitting in Toronto as the Property Claims Officer within the 

meaning of the PCPO and that the disputed disallowances be 

referred to such Property Claims Officer in accordance with the 

PCPO 

iii. For the items which are not in the Receiver’s possession: the 

Receiver asks that the Court order that the claims be summarily be 

dismissed. 

11. Rules 3 and 37 of the Rules of Civil Procedure; and 
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12. Such further and other grounds as counsel may advise and this Court may permit. 

 

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the 

motion: 

1. The Tenth Report of A. Farber & Partners Inc. as Receiver; 

2. The fee affidavit of R. Brendan Bissell sworn May 15, 2015 and exhibits thereto, 

attached as an appendix to the Tenth Report; 

3. The fee affidavit of John Hendriks sworn May 15, 2015 and exhibits thereto attached as 

an appendix to the Tenth Report; and 

4. Such further and other documentary evidence as counsel may advise and this Court may 

accept. 

DATE:  May 15, 2015 GOLDMAN SLOAN NASH & HABER LLP 
Barristers and Solicitors 
Suite 1600, 480 University Avenue 
Toronto, Ontario, M5G 1V2 
Fax: 416-597-3370 
 
Michael B. Rotsztain 
LSUC #: 17086M 
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Email: rotsztain@gsnh.com 
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Schedule “A” to the Notice of Motion 
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THE HONOURABLE   

JUSTICE   

) 
) 
) 

FRIDAY, THE  22ND 
 
DAY OF  MAY,  2015 

 

IN THE MATTER OF THE RECEIVERSHIP OF 
CRATE MARINE SALES LIMITED, F.S. CRATE & SONS LIMITED, 

1330732 ONTARIO LIMITED, 1328559 ONTARIO LIMITED, 
1282648 ONTARIO LIMITED, 1382415 ONTARIO LTD., and 1382416 ONTARIO LTD. 

 

SECOND CLAIMS ORDER 

THIS MOTION, made by A. Farber & Partners Inc. in its capacity as the Court-

appointed Receiver (in such capacity, the “Receiver”), without security, of all the assets, 

undertakings and properties (collectively, the “Property”) of Crate Marine Sales Limited, F.S. 

Crate & Sons Limited, 1330732 Ontario Limited, 1328559 Ontario Limited 1282648 Ontario 

Limited, 1382415 Ontario Ltd., and 1382416 Ontario Ltd. (collectively, the “Debtors”) for an 

order, amongst other things, (1) approving the Eighth Report of the Receiver dated April 14, 

2015 (the “Eighth Report”), the Ninth Report of the Receiver dated April 28, 2015 and the 

Supplement thereto dated May 15, 2015 (collectively, the ”Ninth Report”), the Tenth Report of 

the Receiver dated May 15, 2015 (the “Tenth Report”) and the Supplement thereto dated May 

■,  2015 (the “Supplement”) (2) approving the fees and disbursements of the Receiver and its 

counsel, Goldman Sloan Nash & Haber LLP (“GSNH”) for the period February 9, 2015 to April 

30, 2015, and (3) authorizing the Receiver to take certain steps for the purposes of the Receiver’s 

administration of the property claims process in respect of boats and other tangible personal 

property in the Debtors’ possession pursuant to the Property Claims Procedure Order dated 

December 23, 2014 (the “PCPO”) and the Claims Order dated March 31 2015 (the “Claims 

Order”), was heard this day at 330 University Avenue, Toronto, Ontario.  
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ON READING the Eighth Report, the Ninth Report and the Tenth Report and the 

appendices thereto and the affidavits of the Receiver and its counsel as to fees (the "Fee 

Affidavits") and on hearing the submissions of counsel for the Receiver and the other parties 

appearing on the counsel slip, no one appearing for any other person on the service list, although 

duly served as appears from the affidavit of service of ■ sworn May ■, 2015, filed. 

1. THIS COURT ORDERS that the time for service and filing of the Receiver’s Notice of 

Motion and the Motion Record is hereby abridged and the service thereof is hereby validated so 

that this motion is properly returnable today and further service thereof is hereby dispensed with. 

2. THIS COURT ORDERS that the Eighth Report, the Ninth Report, the Tenth Report and 

the Supplement, and the activities, decisions, and conduct of the Receiver and its counsel as set 

out in such Reports, be and hereby are approved. 

3. THIS COURT ORDERS that the fees and disbursements of the Receiver and its counsel 

GSNH for the period February 9, 2015 to April 30 2015, as set out in the Tenth Report and the 

Fee Affidavits, be and hereby are approved. 

4. THIS COURT ORDERS that unless otherwise defined, the capitalized terms used in 

this Order shall have the meaning ascribed to them in the PCPO. 

5. THIS COURT ORDERS that, for purposes of administering the PCPO and discharging 

its duties thereunder the Receiver be and hereby is authorized, in addition to those Property 

Claims referred to in paragraph 4(a) of the Claims Order, to accept within the meaning of the 

PCPO those additional Property Claims made under the PCPO that the Receiver has approved as 

included in Appendices “■” and “■”, and Confidential Appendices “■ and “■” to the Tenth 

Report. For greater certainty, the provisions of paragraph 6 of the Claims Order shall continue to 

apply to all the tangible personal property for which Property Claims are authorized for 

acceptance in the Claims Order or this Order or subsequently accepted by the Receiver in 

accordance with the provisions of the Claims Order. 
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6. THIS COURT ORDERS that commencing on June 1, 2015 the release of the Accepted 

Property remaining at the Keswick and Willow Beach marinas formerly operated by the Debtors 

and now operated by KKI shall be administered solely by KKI in accordance with the terms of 

the protocol attached as Schedule “A” hereto, and effective as at June 1, 2015 the Receiver shall 

be released and discharged from all further duties and liabilities pursuant to the PCBO, the 

Claims Order, this Order and all other Orders in these proceedings in respect of such Accepted 

Property and the Property Claims therefor. 

7. THIS COURT ORDERS that commencing on June 1, 2015 the release of the Accepted 

Property remaining at the Lagoon City (Brechin) marina formerly operated by the Debtors and 

now operated by Pride Marine Group Ltd. (“Pride”) shall be administered solely by Pride in 

accordance with the terms of the protocol attached as Schedule “A” hereto, and effective as at 

June 1, 2015 the Receiver shall be released and discharged from all further duties and liabilities 

pursuant to the PCBO, the Claims Order, this Order and all other Orders in these proceedings in 

respect of such Accepted Property and the Property Claims therefor. 

8. THIS COURT ORDERS AND DECLARES that, pursuant to the provisions of the 

PCPO and this Order, any and all Claimants or potential Claimants to the unclaimed boats and 

other tangible personal property set out in Appendices “■” and “■” and Confidential Appendices 

“■” and “■” to the Tenth Report (collectively, the “Unclaimed Property”) be and they hereby 

are forever barred from making or enforcing any Property Claims or other claims against the 

Unclaimed Property or the proceeds thereof. 

9. THIS COURT ORDERS AND DECLARES that the Unclaimed Property shall be 

liquidated pursuant to [the ■ option in] the proposal from ■ (the “Liquidator”) to the Receiver 

dated ■ (the “Liquidation Proposal”), the terms of which are hereby approved. The execution 

of the Liquidation Proposal by the Receiver is hereby authorized and approved, with such minor 

amendments as the Receiver may deem necessary. The Receiver is hereby authorized and 

directed to take such additional steps and execute such additional documents as may be 

necessary or desirable for the purposes of the implementation and completion of the Liquidation 

Proposal. 
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10. THIS COURT ORDERS AND DECLARES that upon the delivery by the Liquidator 

of an executed bill of sale to the purchaser of an item of Unclaimed Property, any and all of the 

right, title and interest of the respective Debtors and all other Persons in such item of Unclaimed 

Property shall vest absolutely in such purchaser free and clear of and from any and all security 

interests (whether contractual, statutory, or otherwise), hypothecs, mortgages, trusts or deemed 

trusts (whether contractual, statutory, or otherwise), liens, executions, levies, charges, or other 

financial or monetary claims, whether or not they have attached or been perfected, registered or 

filed and whether secured, unsecured or otherwise, including, without limiting the generality of 

the foregoing:  (i) any encumbrances or charges created by the Order of the  Honourable Mr. 

Justice Penny dated November 21, 2014 in the Notice of Intention to Make a Proposal 

proceedings of certain of the Debtors (Court File No. 31-1932502 et al.) or by the Amended 

Order of the Honourable Mr. Justice Newbould dated December 8, 2014 in these proceedings; 

and (ii) all charges, security interests or claims evidenced by registrations pursuant to the 

Personal Property Security Act (Ontario) or any other personal property registry system. 

11. THIS COURT ORDERS that the net proceeds of the Liquidation Proposal paid to the 

Receiver by the Liquidator shall be held in trust by the Receiver pending further Order of this 

Court determining entitlement to such net proceeds.  

12. THIS COURT ORDERS AND DECLARES that the Dispute Notices filed by the 

Claimants with the Property Claims set out in Appendix ■ [and Confidential Appendix ■] to 

the Tenth Report be and are hereby dismissed and the Notices of Disallowances delivered by the 

Receiver in respect thereof shall be final and binding. 

13. THIS COURT ORDERS that a case management master be and is hereby designated as 

the Property Claims Officer to determine, in accordance with the provisions of the PCPO and 

any additional applicable Order of this Court, the respective Claimants entitled to the Property 

listed in the Property Claims set out in Appendices ■ and ■ [and Confidential Appendices ■ 

and ■] to the Tenth Report (collectively, the “Contested Property Claims”). The Receiver be 

and is hereby released and discharged from all further duties and liabilities pursuant to the 

PCBO, the Claims Order, this Order and all other Orders in these proceedings in respect of such 

Property and the Contested Property Claims. 
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14. THIS COURT ORDERS that no later than 30 days after the date of this Order, the 

Property Claims Officer shall convene a separate case management and scheduling conference in 

respect of each item of Property subject to a Contested Property Claim, and the Persons entitled 

to attend each such conference, and all subsequent conferences and hearings relating to such item 

of Property, shall be each Claimant who has a Proof of Property Claim, as set out in Appendices 

■ and ■ [and Confidential Appendices ■ and ■] to the Tenth Report, against the item of 

Property and KKI, and their respective counsel. 

15. THIS COURT ORDERS that Confidential Appendices “■”, “■”, “■” and “■” to the 

Tenth Report be sealed until further Order of this Court.  

 

       ____________________________________ 
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Schedule “A” 

Protocol 

 
1. Unless otherwise defined herein, the capitalized terms used in this protocol shall 

have the meanings given to them in the Property Claims Procedure Order dated 
December 23, 2014 (the “PCPO”) or the Second Claims Order dated May 22, 
2015, as the case may be. For the purposes of the Keswick and Willow Beach 
marinas, “Accepted Property” shall mean the Accepted Property remaining at 
such locations on June 1, 2015 and “Occupier” shall mean KKI. For the purposes 
of the Lagoon City marina in Brechin, “Accepted Property” shall mean the 
Accepted Property remaining at such location on June 1, 2015 and “Occupier” 
shall mean Pride. 

 
2. Without any charge or other consideration, the Occupier shall release the 

Accepted Property to Claimants only in accordance with this protocol or any 
further order of the Court. 

 
3. The persons responsible for supervising compliance with this Protocol at the 

Keswick and Willow Beach marinas and at the Lagoon City (Brechin) marina, 
respectively, shall be ■ and ■, or their respective designates.  

 
4.  The Occupier may release Accepted Property to a Claimant only where: 
 

a. A Property Claim for the corresponding Accepted Property has been 
approved by the Receiver as evidenced by the Claimant and such 
Accepted Property  being  listed on the “Approved” Worksheet dated 
May ■, 2015 (the “Approved Worksheet”);   

 
b. If the Claimant is one or more individuals, each listed Claimant 

produces to the Occupier an original valid and current (i) driver’s 
license with a photograph of the Claimant issued by a Canadian 
province or US state, or (ii) passport issued by a sovereign nation with a 
photograph of the Claimant, in order to substantiate that the Claimant 
requesting the release of the Accepted Property is the corresponding 
Claimant listed on the Approved Worksheet. The Occupier shall take 
true and complete copies the items of identification it accepts from each 
Claimant;  and   

 
c. If the Claimant is a corporation, the representative of the Claimant 

produces to the Occupier (i) an originally signed letter on the 
Claimant’s letterhead addressed to the Occupier authorizing the 
Occupier to release the corresponding Accepted Property to such 
representative, and (ii) personal identification for the representative in 
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accordance with section 4(b) hereof, in order to substantiate that the 
Claimant requesting the release of the Accepted Property is the 
corresponding Claimant listed on the Approved Worksheet and the 
representative is the duly authorized agent of the Claimant. The 
Occupier shall retain the originally signed letter from the Claimant and 
shall take true and complete copies of the items of identification it 
accepts from each representative of a Claimant.  

 
 5.      In the event that the Occupier  determines in accordance with section 4 that a 

Claimant is entitled to have released to it a specific boat that is Accepted 
Property, the Occupier may also release to such Claimant trailers stored 
underneath such boat or dinghies and other property such as tables, barbeques 
and life jackets, stored aboard a boat. However, in instances where any item of 
the type listed in this section 5 is not underneath or aboard a boat, the Occupier 
shall not release the item to a Claimant unless the item appears separately on the 
Approved Worksheet and the Occupier follows the procedures set out in section 
4. 

 
 6.       In the case of Keswick and Willow Beach, the Occupier shall be entitled but not 

required, and in the case of Lagoon City, the Occupier shall be required, to 
withhold releasing Accepted Property to any Claimant who has not paid any 
outstanding accounts for materials or services supplied to the Claimant by the 
Companies or the Receiver. As the assignee of the accounts receivable pursuant 
to the Sale Agreement dated February 8, 2015, KKI shall be entitled to all 
amounts collected from Claimants in respect of such outstanding accounts.   

 
7.       Any matter requiring determination pursuant to, or disputes under, this protocol 

shall be resolved solely and exclusively by the Court upon motion brought on 
notice by the Occupier, the relevant Claimant or any other interested Person.  

 
 8.       The Occupier shall maintain accurate records in respect of the Accepted Property 

it has released to Claimants, including copies of personal identification and 
original corporate Claimant authorization letters that the Occupier is required 
to obtain in accordance with sections 4(b) and (c). Such records or copies 
thereof shall be made available to (a) the Court upon its request and (b) other 
interested Persons upon Order obtained on motion to the Court.  

 
 9. This protocol shall continue to be in force and effect until the Occupier is no 

longer in possession of any Accepted Property or until such other time as 
determined by an Order of the Court.  
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 A. Farber & Partners Inc., in its capacity as the Court appointed Receiver (the 

“Receiver”) of Crate Marine Sales Limited, F.S. Crate & Sons Limited, 1330732 Ontario 

Limited, 1328559 Ontario Limited 1282648 Ontario Limited 1382415 Ontario Ltd., and 1382416 

Ontario Ltd. (collectively the “Companies”), hereby reports to the Court as follows: 

INTRODUCTION 

1. On November 14, 2014, the Companies each filed a Notice of Intention to Make a 

Proposal (the “NOI’s”) pursuant to the Bankruptcy and Insolvency Act (Canada) (the 

“BIA”).   

2. On November 20, 2014, the largest secured creditor, Crawmet Corp. (“Crawmet”) 

filed motion material for a November 21, 2014 hearing seeking to (i) have the NOI’s 

immediately terminated; (ii) appoint A. Farber & Partners Inc., as a receiver over the 

properties, assets and undertakings of certain of the Companies and (iii) to substitute A. 
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Farber & Partners Inc. as bankruptcy trustee of certain of the Companies.  At the November 

21, 2014 hearing, this motion was adjourned to December 1, 2014. 

3. On November 21, 2014, A. Farber & Partners Inc. was appointed Interim Receiver of 

certain of the Companies pursuant to section 47.1 of the BIA (the “Interim Receiver”) to 

preserve and protect the assets, undertakings and properties of those Companies acquired 

for, or used in relation to the business carried on by the Companies, including all proceeds 

thereof pursuant to the November 21, 2014 Order of the Honourable Mr. Justice Penny.   

4. Following two intervening hearings, on December 8, 2014, the Honourable Mr. 

Justice Newbould terminated the NOI proceedings of the Companies and appointed A. 

Farber & Partners Inc. as Receiver and also as trustee in bankruptcy (the “Trustee”) of the 

Companies.   

5. Since December 8, 2014, the Receiver has taken the following steps and brought the 

following motions and proceedings, most of which have been more fully discussed in the 

First through Ninth Reports of the Receiver:  

a) On December 12, 2014, the Receiver and Trustee brought a motion to 
correct a typographical error in the Order dated December 8, 2014 regarding 
a misdescription of 1282648 Ontario Limited, and for procedural 
consolidation of certain of the bankruptcy estates of the Companies and 
other administrative relief.  Mr. Justice Newbould issued an Amended Order 
dated December 8, 2014, a copy of which is attached as Appendix “A”.  Mr. 
Justice Newbould also issued an Order dated December 12, 2014 in respect 
of the consolidation and administrative relief; 

b) On December 23, 2014, the Receiver and Trustee brought a motion to (i) 
approve the Second and Third Report of the Interim Receiver and the 
activities of the Interim Receiver set out therein; (ii) approve the fees of the 
Interim Receiver and its counsel; (iii) discharge the Interim Receiver; (iv) 
increase the borrowing power of the Receiver; and (v) as discussed in more 
detail below, establish a property claims process pertaining to the proprietary 
and secured claims against tangible personal property of the Companies.  
Mr. Justice Penny issued Orders granting that relief, including the Property 
Claims Procedure Order (“PCPO”), a copy of which is attached as 
Appendix “B”; 

c) On January 14, 2015, the Receiver and Trustee commenced an application 
against Steven Crate, Gregory Crate, Lynn Marko, Ryan Crate, and Robin 
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Crate (a.k.a. Robin Silver) and sought and obtained a certificate of pending 
litigation without notice regarding properties held in their name in the 
vicinity of the lands owned by the Companies in Keswick but for which the 
Companies appear to have provided all funds for the acquisition and 
maintenance of those properties; 

d) On January 30, 2015 the Receiver and Trustee commenced a further 
application against Ryan Crate and sought and obtained a certificate of 
pending litigation with notice regarding a property held in his name at 14 
Highland Ave. in Belleville, but for which the Companies appear to have 
provided all funds for the acquisition and maintenance of that property; 

e) On February 13, 2015, the Receiver brought a motion for approval of a 
stalking horse sales process, which is fully described in the Receiver’s Third 
Report dated February 8, 2015.  By Order dated February 18, 2015, the 
Honourable Mr. Justice Pattillo granted that relief;  

f) On February 19, 2015 the Receiver commenced applications for bankruptcy 
orders against Steven Crate, Gregory Crate, Lynn Marko and the estate of 
Lloyd Crate in connection with amounts owing by them to the Companies. 
These applications are disputed and will be proceeding for hearing on a date 
to be determined by the Honourable Mr. Justice Pattillo following the 
completion of cross examinations; 

g) On March 13, 2015, the Receiver brought a motion to approve its and its 
counsel’s fees and disbursements to February 8, 2015 and to increase the 
Receiver’s Borrowing Charge, as defined in the Appointment Order, to 
$2,000,000.00. The Honourable Madam Justice Conway granted the relief 
sought;   

h) On March 20, 2015, after obtaining a preservation Order without notice from 
Mr. Justice Newbould respecting the subject matter of the motion, the 
Receiver brought a motion on notice seeking, inter alia, declarations that 
certain life insurance policies issued by Transamerica Life Canada and held 
by 1382415 Ontario Ltd. (“415”) and 1382476 Ontario Ltd. (“416”) on the 
lives of Steven Crate, Gregory Crate and Lynn Marko  and the proceeds 
thereof are property of 415 and 416, and finding Steven Crate, Gregory Crate 
and Lynn Marko in contempt of the Order and Amended Order of  Mr. 
Justice Newbould dated December 8, 2014.  On March 20, 2015, Madam 
Justice Conway made an order which, among other things, adjourned the 
motion to April 29, 2015, continued the preservation Order and required the 
disclosure of records pertaining to transactions in respect those proceeds. 
This motion has been further adjourned to a date to be set after completion of 
the applications for bankruptcy order referred to in paragraph 5 (f), above; 

i) On March 30, 2015, the Receiver commenced a claim against Brian Miller, a 
customer of Crate Marine Sales Limited (“CMS”), who obtained services 
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and materials from CMS related to the Keswick marina, for amounts owed to 
CMS for the provision of the services and materials; 

j) On March 31, 2015, the Receiver moved for an approval and vesting order in 
favour of 2450902 Ontario Limited (“Realty Co.”) and Krates Keswick Inc. 
(“KKI”) in respect of the agreement of purchase and sale subject to the 
Court-approved stalking horse process (excepting the portions for purchase 
of the premises at 210 Wynhurst Rd. and 7/8 Mac Ave.), which relief was 
granted by Order of Madam Justice Conway of that date (the “Vesting 
Order”), a copy of which is attached as Appendix “C”; 

k) On March 31, 2015, the Receiver moved for authorization to take certain 
steps for the purpose of, and approval of its activities in connection with, the 
claims process, which was granted by Order of Madam Justice Conway (the 
“Claims Order”), a copy of which is attached as Appendix “D”; 

l) On April 9, 2015, the Receiver commenced an application against 1800239 
Ontario Limited, 2186015 Ontario Inc. and 2180618 Ontario Inc., 
corporations controlled by Gregory Crate, Steven Crate and Lynn Marko, for 
various relief, including an order vesting title to the lands and premises 
municipally known as 253 The Queensway South, Keswick, Ontario (the 
“Boston Pizza Lands”) in the name of CMS; 

m) On April 13, 2015, the Receiver brought a motion now returnable May 20, 
2015 for advice and directions in connection with competing claims to a 
travel lift at the Belleville marina in which CMS may have an interest; and 

n) On April 28, 2015, the Receiver brought a motion returnable April 30, 2015 
for advice and directions in connection with the administration of the 
Receiver’s property claims process in respect of boats and other tangible 
personal property in possession of the Companies at the Lagoon City marina. 
A copy of Mr. Justice Pattillo’s endorsement in respect of this motion is 
attached as Appendix “E”. The landlord of the Lagoon City premises 
brought a motion returnable May 15, 2015 seeking various relief related to 
the Companies’ property remaining on such premises. The Receiver has filed 
its Ninth Report dated April 28, 2015 in respect of the Receiver’s motion 
returnable on April 30, 2015 and its Supplement to the Ninth Report dated 
May 15, 2015 in respect of the motion returnable May 15, 2015. A copy of 
the endorsement of Madam Justice Conway issued in response to the motion 
returnable May 15, 2015 is attached as Appendix “F”.  

PURPOSE OF THIS REPORT 

6. This is the Tenth report of the Receiver (the “Tenth Report”).  Its purpose is to seek 

an Order in the form attached as Schedule “A” to the Receiver’s Notice of Motion.  The 

Order is sought because (a) the Receiver is proposing that other parties assume 
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responsibility for the release of boats and other property corresponding to accepted property 

claims, (b) there remain a number of unclaimed boats and other property that the Receiver 

must deal with, and (c) there remain a number of claims for which adjudication appears 

necessary beyond the Receiver’s role under the PCPO. The Receiver also seeks approval of 

its activities since the date of the Seventh Report and approval of its fees from February 8, 

2015 to April 30, 2015.  

LIMITATION OF REVIEW 

7. A. Farber & Partners Inc. in its capacity as Receiver has relied upon the financial 

records and information provided by the Companies, as well as other information supplied by 

management, appraisers, accountants, auditors and advisors, and has not, except as 

specifically noted in this Tenth Report, audited, reviewed or otherwise attempted to verify the 

accuracy or completeness of the above information in a manner that would wholly or partially 

comply with Generally Accepted Assurance Standards pursuant to the Canadian Institute of 

Chartered Accountants Handbook.  It has prepared this Tenth Report for the sole use of the 

Court and of the other stakeholders in these proceedings. 

A) SUMMARY OF THE RECEIVER’S ACTIVITIES SINCE THE SEVENTH REPORT  

8. The Receiver has obtained Court approval of its activities up to March 29, 2015, the 

date of the Receiver’s Seventh Report, a copy of which is attached without appendices as 

Appendix “G”.  In this section and the following sections of the Tenth Report, the Receiver 

reports to the Court on its activities since March 29, 2015. 

The Sale Process 

9. As described in the Receiver’s Sixth Report, on February 8, 2015, the Receiver, as 

vendor, and Realty  Co. as purchaser, entered into an agreement of purchase (the “Stalking 

Horse Agreement”) respecting substantially all the assets of the Companies (collectively, the 

“Purchased Assets”), but excluding boats that were customer boats within the meaning of 

that agreement.  Realty Co. subsequently assigned to KKI its rights and obligations under the 

Stalking Horse Agreement arising from or related to all the Purchased Assets other than real 

property (collectively, the “Assigned Personal Property”).  
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10. There having been no other bids in the stalking horse process, the Stalking Horse 

Agreement was approved by the Court in the Vesting Order, a copy of which was attached 

above as Appendix “C”, and was completed on April 10, 2015, whereupon all the right, title 

and interest of the respective Companies in real property vested in Realty Co. and the 

Assigned Personal Property vested in KKI. Between the issuance of the Vesting Order on 

March 31, 2015 and closing on April 10, 2015, the Receiver and its counsel Goldman Sloan 

Nash & Haber LLP (“GSNH”) were involved in ongoing negotiations and meetings with KKI 

to settle the form of the closing documents and to resolve outstanding issues including 

utilities, payroll, outstanding realty taxes and the allocation of the purchase price under the 

Stalking Horse Agreement. As determined in accordance with the Stalking Horse Agreement, 

the final purchase price under the Stalking Horse Agreement was $26,249,951.16, 

$22,428,191.00 of which was assumed secured debt, the Stalking Horse Agreement having 

been a credit bid. 

Communications 

11. Since March 29, 2015, when the Receiver’s Seventh Report was prepared, the 

Receiver responded to ongoing telephone and email inquiries from third parties regarding the 

anticipated 2015 operations of the Keswick, Lagoon City and Willow Beach marinas and the 

Quebec location, and until April 10, 2015, the pending closing of the Stalking Horse 

Agreement. 

12. The Receiver also responded to third party inquiries about the status of their Proof of 

Property Claims (as defined in the PCPO), customer accounts and the status of 2015 slip 

rental fees collected by the Companies prior to the NOI filings, and about advice the third 

parties received from their credit card processor. 

13. Up to the closing of the Stalking Horse Agreement on April 10, 2015 and the ensuing 

weeks, the Receiver attended at the Companies’ premises to address and respond to the 

numerous requests for accounting information and records with regard to the investigations of 

various parties into the pre-filing transactions and books and records of the Companies. 
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Employees 

14. The Receiver maintained certain of the employees up to the Stalking Horse 

Agreement closing date of April 10, 2015; accordingly the Receiver paid for the services until 

then and updated the final records of employment and 2014 T4 – Statement of Remuneration 

Paid – slips for those employees of the Companies. 

Assets of the Companies 

15. Prior to the closing of the Stalking Horse Agreement on April 10, 2015, the Receiver 

co-ordinated the centralization of the assets of the Companies at the Keswick marina from its 

other locations across Ontario and Quebec. The exception in that regard pertains to the 

chattels at the Brechin, or Lagoon City, location, which are the subject of a disputed property 

claim by the relevant landlord and two inventory boats that remained in Quebec that were 

transported after April 10, 2015. 

16. Until April 10, 2015, the Receiver attended at the Companies’ premises to provide 

further supervision of former staff that were providing on-site services for the Receiver.  The 

Receiver also attended to the security and cataloguing of customer boats and provided 

ongoing security and maintenance of the sites. 

17. After the closing on April 10, 2015, KKI, as purchaser, assumed the task of collecting 

outstanding accounts receivable from current (usually outstanding invoices for boats and 

maintenance) and future (usually 2015 boat slip rental fees) customers and other debtors to the 

Companies. The Receiver has assisted KKI in understanding some of the more complex 

situations by providing additional information as required.  

18. As discussed in the Receiver’s Sixth Report, the Receiver reviewed credit card 

chargebacks to customers to determine the impact of the Receiver’s efforts to recover the 

customer accounts receivable due to the Companies. Since March 29, 2015, the Receiver has 

responded to several customer complaints about the amount of their chargebacks and has 

provided further information and support to Moneris to assist with resolving these issues. 
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19. The Receiver commenced the negotiation of the sale of a vehicle left in Florida by the 

Companies prior to the insolvency proceedings. After April 10, 2015, that matter has been 

directed to KKI, as purchaser. 

20. Prior to the April 10, 2015 closing date, the Receiver had, with the consent of KKI, 

negotiated and accepted an offer from a third party to acquire certain of the Companies’ assets 

in Quebec. As the sale was not concluded by April 10, 2015, this sale was directed to KKI to 

conclude. 

21. Prior to April 10, 2015, the Receiver continued to follow up on the initial demand 

made on Crate Belleville Inc. (“CBI”) for payment of $710,408.57, which according to the 

records of CMS, is owed by CBI to CMS.  This amount consists of expenditures made by 

CMS on CBI’s behalf for the acquisition, refurbishment and installation of docks in Belleville 

and for various other CBI transactions. CBI has made no payments to the Receiver in 

response to this demand.  The Receiver arranged for its counsel to issue a further demand 

dated April 7, 2015.  CBI has since sent certain CBI accounting information which the 

Receiver has reviewed.  After April 10, 2015, this matter has also been directed to KKI, as 

purchaser. 

Litigation matters 

22. In its Sixth Report, the Receiver set out the various litigation matters commenced by 

it. The Receiver and its counsel continued to advance the various litigation matters from 

March 29, 2015 up to and including April 10, 2015. In the following paragraphs, the Receiver 

reports to the Court on any additional steps that have been taken to advance the litigation 

matters within that time frame. 

23. The Assigned Personal Property transferred to KKI in the Stalking Horse Agreement 

included the litigation matters commenced by the Receiver. Post-closing, KKI has ownership 

and carriage of the litigation matters. As authorized by the Court in the Vesting Order, a copy 

of which was attached above as Appendix “C”, GSNH has been retained by KKI, and the 

Receiver is in the process of being engaged by KKI, to act for it in connection with these 

litigation matters post-closing. 
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 The Companies’ Interest in a Boston Pizza Franchise 

24. The Receiver reported on this in detail in its Sixth Report. On April 9, 2015, the 

Receiver commenced an application against 1800239 Ontario Limited, 2186015 Ontario Inc. 

and 2180618 Ontario Inc., corporations controlled by Gregory Crate, Steven Crate and Lynn 

Marko, for various relief, including an order vesting title to the Boston Pizza Lands in the 

name of CMS. 

Amounts Owing by Brian Miller 

25. As described in the Receiver’s Sixth Report, the Receiver investigated a specific large 

accounts receivable of $264,617.33 due from Brian Miller.  Mr. Miller advised the Receiver 

that he does not owe any amounts to CMS due to offsets for services provided by his 

landscaping business to CMS and to the Crates personally, including installing a pool and 

providing landscaping to Mr. Gregory Crate’s personal residence.  No support for this 

assertion was provided by Mr. Miller or his counsel.  As described in paragraph 5 (i) above, 

GSNH issued a statement of claim in pursuance of this matter on March 30, 2015.  

Belleville Travelift 
 
26. The Eighth Report dated April 14, 2015 and the Supplementary Report to the Eighth 

Report dated April 23, 2015 reported to the Court on a travel lift at the Belleville marina in 

which CMS may have an interest and sought the Court’s advice and direction regarding the 

competing claims to the travel lift. On April 13, 2015, the Receiver brought a motion now 

returnable May 20, 2015 for advice and directions in that regard.  

Lagoon City  
 

27. As more fully set out in the Receiver’s Ninth Report, several issues arose in 

connection with the Lagoon City marina (“Lagoon City”) where the Companies formerly 

carried on business. In late December 2014 or early January 2015, the landlord of Lagoon 

City advised the Receiver that it had concluded a new lease with Pride Marine Group (“Pride 

Marine”) effective May 1, 2015.  
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28. In light of the impending commencement of Pride Marine’s tenancy at Lagoon City, 

the Receiver brought a motion returnable April 30, 2015 for advice and directions in 

connection with the administration of the Receiver’s property claims process in respect of 

boats and other tangible personal property in possession of the Companies at Lagoon City. A 

copy of the endorsement of Mr. Justice Pattillo dated April 30, 2015, permitting the Receiver 

continued access to Lagoon City until May 31, 2015, was attached above as Appendix “E”. 

The Lagoon City landlord brought a motion returnable May 15, 2015 seeking various relief 

related to the Companies’ property remaining on such premises. The Receiver filed its 

Supplementary Report to the Ninth Report dated May 15, 2015 in respect of such motion, a 

copy of which is attached as Appendix “H” without appendices. A copy of the endorsement 

of Madam Justice Conway issued in response to the motion returnable May 15, 2015 was 

attached above as Appendix “F”.  

B)  UPDATE ON THE PROPERTY CLAIMS PROCESS 

 Background to the Property Claims Procedure 

29. The Receiver summarized the basis for the Receiver’s request to implement a 

property claims procedure in its Seventh Report, a copy of which was attached above without 

appendices as Appendix “G”. In summary,  due to the state of the Companies’ books and 

record and the manner in which the Companies conducted their business, there was substantial 

uncertainty regarding what tangible personal property was owned by the Companies, and what 

was owed by third parties (and in some such cases, precisely which third party owned the 

property).  The uncertainty arose most frequently with boats, because the business of the 

Companies had been comprised of both the sale and resale of new and used boats, and also the 

maintenance and storage (during boating months in dock or slip facilities, and during winter 

on land while shrink-wrapped) of boats belonging to customers.  In that regard, there were 

more than 800 boats in the possession of the Companies upon appointment of the Receiver. 

30. In light of these concerns, and in order to obtain an accurate factual foundation for 

the evaluation of property claims to the boats and other tangible personal property in the 

Companies’ possession, the Receiver sought and obtained the PCPO on December 23, 2014, a 

copy of which was attached above as Appendix “B”.  The PCPO also extends to tangible 
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personal property other than boats, and also extends to the interests of secured creditors, 

including those who have registrations under the Personal Property Security Act.   

 Steps Taken by the Receiver to Publicize the Property Claims Procedure 

31. As described in the Receiver’s Seventh Report, the Receiver took steps to comply 

with the notice and publication requirements set out in the PCPO. The Receiver complied with 

paragraph 8 (a) of the PCPO by posting a proof of property claim document package on its 

website and sending a copy to each of the approximately 850 Known Claimants (as defined in 

the PCPO) for which it had addresses.  A further 100 property claim packages were emailed 

as inquiries were made to the Receiver.  The Receiver is also aware that an unknown number 

of further claim packages were downloaded from its website, because certain people indicated 

that they wished to do so rather than receive a hard copy. 

32. Paragraph 8(b) of the PCPO directed the Receiver to cause to be published, on two 

separate days on or before January 9, 2015, a notice of the claims process in each of a local 

Keswick newspaper and a Canadian national newspaper.  The Receiver had the required 

notices published in the Globe & Mail on January 7 and January 9, 2015.  The local papers 

were only published weekly, so the Receiver had the required notices published in the 

Georgina Advocate (Keswick), the Barrie Advance and Orillia Today on January 8 and 15, 

2015.  

33. The Receiver had concerns that the efficacy of the notices sent and published 

pursuant to the PCPO may have been attenuated for customers of the Quebec location, 

because those notices were exclusively in English. To address these concerns, the Receiver 

provided its Quebec agent with a French language version of the property claims package on 

March 17, 2015 to be provided to the known customers of the Quebec location. The 

Receiver’s agent in Quebec also attempted to call each of the known customers that it was 

able to locate contact details for in the Companies’ books and records. 

34. As directed by the April 30, 2015 endorsement of Mr. Justice Pattillo, the Receiver 

prepared and mailed a letter to all known former customers of Crate Marine at the Lagoon 

City marina to advise them of the process to retrieve their boats, including the need to make 
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an appointment to do so after May 2 and 3.  A copy of the letter sent to all such customers 

dated May 5, 2015 is attached as Appendix “I”. 

35. As is further discussed below regarding the status of claims at Lagoon City, there 

remain a number of unclaimed boats.  The Receiver has the customer’s name for most of 

those boats and has been working to obtain phone numbers for the remainder, and has called 

each such phone number.   

36. As noted in the Receiver’s Second, Third and Seventh Reports, the Companies’ books 

and records, including customer lists and contact details, were incomplete and/or out of date. 

To date, there are still several boats for which the Companies have no record of the owner, let 

alone have contact information. The Receiver is continuing its efforts to identify and contact 

owners of unclaimed boats as the contact information becomes available.  

 The Receiver’s Review of Property Claims  

37. As set out in the Receiver’s Seventh Report, over 700 Proofs of Property Claim were 

submitted to the Receiver by the close of business on March 27, 2015. Where a Proof of 

Property Claim was for more than one item, the Receiver analysed each claim individually (an 

“Item Claim”). The Receiver’s analysis and categorization was accordingly done on the basis 

of individual Item Claims, rather than by Proof of Property Claims, because, as set out in the 

Receiver’s Seventh Report, where a Proof of Property Claim related to more than one item, 

each item might be reviewed and administered differently by the Receiver.  

38. In its motion returnable March 31, 2015, the Receiver sought authorization to take 

certain steps for the purposes of the PCPO. Madam Justice Conway granted the relief 

requested, as set out in the Claims Order, a copy of which was attached above as Appendix 

“D”. The Claims Order authorized the Receiver to, inter alia, accept and disallow the property 

claims it had reviewed, administer and continue its review of claims received after the claims 

bar date stipulated in the PCPO, and release tangible personal property subject to approved 

claims.  

39. The Claims Order provides that if there is an outstanding account receivable for 

repair and/or storage services supplied by the Companies or the Receiver, the Receiver is 
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authorized to make the release of property dependent on the payment of such outstanding 

accounts receivable.  

C) UPDATE ON THE ADMINISTRTION OF CLAIMS SINCE THE RECEIVER’S 
SEVENTH REPORT 

 
Approved Claims 

40. As of March 29, 2015, the Receiver had approved 730 Item Claims. To date, the 

Receiver has approved an additional 111 Item Claims, bringing the total to 841 approved Item 

Claims. The Receiver will provide an updated appendix to the Court setting out the approved 

Item Claims on May 22, 2015. 

41. The Receiver has dealt with tangible boats and other personal property 

corresponding to approved Item Clams at each of the Kewsick, Willow Beach, Lagoon City 

and the St.–Paul-Ile-Aux-Noix, Quebec locations operated by the Companies in the manner 

outlined below. 

Keswick and Willow Beach 

42. KKI is operating marina and boat dealership businesses at two of the locations on 

which the Companies formerly carried on such businesses: 290 The Queensway South in 

Keswick and 1354 Metro Road North in Willow Beach. 

43. As set out above, Realty Co., the purchaser in the Stalking Horse Agreement, 

assigned to KKI its rights and obligations under the Stalking Horse Agreement arising from or 

related to Assigned Personal Property. In section 2.11(e) of the Stalking Horse Agreement, the 

Receiver and Realty Co. agreed, among other things, that Realty Co. would at its expense co-

operate with the Receiver for as long as is necessary for the Receiver to complete its duties 

required by the PCPO and any other applicable Order, and to release and remove certain 

customer-owned boats located at certain marinas operated by Realty Co., which KKI 

subsequently advised would be those in Keswick and Willow Beach (collectively, the 

“Assumed Locations”).  Realty Co. further agreed to permit customer boats to remain at the 

Assumed Locations and to permit the Receiver and its authorized agents to have access to the 
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Assumed Locations in order to comply with the PCPO and any other applicable Order. Realty 

Co. also agreed to permit the Receiver or its authorized agents or entitled claimants to remove 

customer boats from the marinas. Pursuant to the partial assignment referred to in paragraph 9 

above, KKI is jointly and severally liable with Realty Co. to perform these covenants of the 

Purchaser. 

44. Completing the property claims procedure, including the release of items subject to 

approved Item Claims, is the final significant task outstanding for the Receiver.  

45. Keeping the administration of the receivership open for that purpose could delay the 

termination of the receivership and the discharge of the Receiver for several months, and this 

would increase the costs of the administration  for which there is no funding in the estate now 

the asset sale to KKI has closed To avoid this, and to permit the release of property in an 

efficient manner, the Receiver is proposing that commencing on June 1, 2015, KKI assume 

the responsibility for releasing boats and other property located at Keswick and Willow Beach 

subject to approved Item Claims, in accordance with the terms of the protocol attached as 

Appendix “J” (the “Protocol”). 

46. The Protocol contemplates a process by which KKI may release assets 

corresponding to approved Item Claims. Among other things, the Protocol requires KKI to 

maintain accurate records in respect of the boats and other tangible personal property it has 

released to claimants, including copies of personal identification and, in the case of corporate 

claimants, original corporate claimant authorization letters that KKI is required to obtain under 

the Protocol.  Such records or copies thereof shall be made available to (a) the Court upon its 

request and (b) other interested persons upon Order obtained on motion to the Court. The 

Receiver believes the Protocol represents the most efficient and cost-effective method for 

releasing these items. 

Lagoon City 

47. As described in the Receiver’s Ninth Report, the Lagoon City landlord has leased 

the marina to Pride Marine commencing on May 1, 2015. Pursuant to the endorsement of Mr. 

Justice Pattillo dated April 30, 2015, a copy of which was attached above as Appendix “E”, 
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and subject to the further terms in Madam Justice Conway’s endorsement of May 15, 2015, a 

copy of which was attached above as Appendix “F”, the Receiver has been granted access to 

the marina until May 31, 2015 in order to supervise the release of the items corresponding 

with Item Claims approved by the Receiver.  

48. The Receiver engaged an agent at Lagoon City to oversee this process on its behalf 

and under its supervision.   As noted above at paragraph 34, on May 5, 2015, the Receiver 

sent a letter to the former Lagoon City customers of CMS to advise them of the process to be 

followed to retrieve their boats in light of the commencement of Pride Marine’s tenancy on 

May 1, 2015, and the endorsement of Justice Pattillo granting the Receiver access to the 

marina until May 31, 2015 for the purpose of administering remaining claims. 

49. The Receiver further notes that there are accounts receivable of approximately 

$45,083.00 for repairs and/or storage services for 21 boats at Lagoon City that have been 

approved for release subject to resolving outstanding accounts receivable. As set out in 

paragraph 39, the Receiver has, through its agent, not released any boats until the 

corresponding outstanding accounts receivable have been paid in full. Pursuant to the Stalking 

Horse Agreement and assignment from Realty Co., KKI is entitled to the accounts receivable. 

50. As noted, the Receiver has been granted access to the Lagoon City marina until May 

31, 2015. The Receiver proposes to deal with boats and other personal property corresponding 

to approved Item Claims at the Lagoon City location that are not picked up by May 31, 2015 

in the same manner as with KKI at the Willow Beach and Keswick locations described in 

paragraphs 45-46, above. 

St.–Paul-Ile-Aux-Noix, Quebec  

51. There are 10 boats in Quebec that remain unclaimed as at the date of this Tenth 

Report.  The Receiver has approved the Item Claims in respect of 29 boats.  As mentioned 

above, with the Receiver’s assistance, KKI finalized the sale of assets at the Quebec location 

to a third party.  This transaction closed on May 13, 2015.  Included in the bill of sale between 

KKI and the purchaser was a provision for the benefit of the Receiver wherein the purchaser 

undertook to observe the Receiver’s protocol when releasing boats, namely: 
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"The Purchaser hereby agrees to facilitate the removal of third-party owned boats that are 
presently stored at the Premises, 67th Avenue, St-Paul-De-L'Ile-Aux-Noix and 800 
Industriel Blvd, St-Jean-Sur-Richelieu by April 30, 2015, and further to communicate 
with those parties that are known to own the boats to make suitable arrangements for 
removal in accordance with this provision.   
 
The Purchaser further agrees that two conditions must be met prior to releasing any boat 
to a third party, namely: 

i) The customer pays all amounts owing, if any, in certified funds payable to 
Krates Keswick Inc.; and 

ii) A. Farber & Partners Inc. has confirmed to the Purchaser in writing that there 
are no competing claims in respect of the applicable boat.” 
 

Disallowed Claims 

52. To date, the Receiver has disallowed several Item Claims, in connection with which 

Notices of Disallowance have been sent and the 14-day dispute period has elapsed.  In 

addition, the Receiver has sent several Notices of Disallowance for which the 14-day dispute 

period has not yet elapsed. The Receiver will provide to the Court an updated appendix setting 

out these Item Claims on May 22, 2015. 

53. If such disallowances are disputed, the Receiver proposes that the Court designate a 

master of the Court sitting in Toronto as the Property Claims Officer within the meaning of 

the PCPO and that the disputed disallowances be referred to such Property Claims Officer in 

accordance with the PCPO. This is because these disallowed claims either pertain to other 

third party claims, or are against the Companies, and since KKI is the assignee of the 

Companies’ interest in the property subject to these Item Claims, the Receiver has no 

economic interest in the outcome of the dispute proceedings.  

Contested Claims 

54. The contested Item Claims fall into three  categories, each of which is discussed in 

further detail below:  

a) instances involving two (or more) Item Claims filed for the same boat or 
other asset by third parties; 

b) instances where an asset may properly belong to the Companies, but for 
which an Item Claim has been filed by a third party; and 
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c) instances where a third party has claimed an item that is not in the Receiver’s 
possession.  

55. Attached as Appendix “K” is a list of the contested Item Claims with redactions for 

personal identifying information of the claimants. The same list without redactions is provided 

as Confidential Appendix “A”. The Receiver will provide an updated appendix of the 

contested Item Claims to the Court on May 22, 2015. 

Two (or more) Third Party Item Claims filed for the same Asset  

56. There were numerous Item Claims involving multiple claims to the same asset. In 

such cases, the Companies claim no economic interest to the assets in question, for the reasons 

noted above. The Receiver accordingly makes the same proposal as above relating to the 

designation of and referral to the Property Claims Officer.  

Assets which May Belong to the Companies but for which there is a Competing Item Claim 

57. There were several Item Claims involving competing ownership claims by the 

Companies and third party claimants. The Receiver believes that KKI should take over these 

disputes.  

Third Party Claims to an Asset that is Not in the Receiver’s Possession 

58. In several cases, the Receiver has sent Notices of Disallowance to claims on the 

basis that the item claimed is not in the Receiver’s possession, and Notices of Dispute have 

been filed.  The Receiver asks that the Court order that these Item Claims be summarily 

dismissed, since it is clear that such claims are not proper property claims under the PCPO, 

and more particularly the definition of Property in paragraph 2 (q) thereof. 

D)  ONGOING CLAIMS 

59. The Receiver continues to get new claims. Pending disposition of unclaimed 

property as discussed below, and the transfer of responsibility after June 1, 2015 to KKI and 

Pride Marine to release assets corresponding to approved Item Claims, the Receiver will 

continue to administer Item Claims (including late Item Claims in its discretion) in accordance 

with the previous Orders of the Court and the further direction given on this motion. 
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E) DISPOSITION OF UNCLAIMED PROPERTY  

 
60. Despite the steps taken by the Receiver to publicize the property claims process and 

comply with the PCPO, as noted in the Receiver’s Seventh Report and summarized above in 

paragraphs 31 - 32, as of May 15, 2015 there remain numerous unclaimed boats in each of the 

Keswick, Willow Beach, Lagoon City and Quebec locations formerly operated by the 

Companies.  

61. The Receiver  has considered three options to deal with these unclaimed boats: 

a) continuing to administer them in accordance with the PCPO pending further 
Order of the Court; 

b) hiring a third party to retrieve and store the unclaimed boats at a central 
location, and then having the third party asset liens pursuant to the Repair 
and Storage Lien Act for transportation and storage costs until all 
outstanding accounts receivable on these boats are paid; or 

c) liquidating the boats. 

62. Options (a) and (b) are both problematic in the view of the Receiver. With regard to 

option (a), it would be impractical and unaffordable for the Receiver to deal with unclaimed 

boats for an indeterminate period of time. Moreover, as discussed above, Justice Pattillo’s 

April 30, 2015 endorsement only grants the Receiver access to the Lagoon City marina until 

May 31, 2015. Additional arrangements would thus have to be made for the administration of 

the 133 unclaimed boats at this location after May 31, 2015. In addition, KKI has advised the 

Receiver that it wishes unclaimed boats to be removed from Keswick and Willow Beach as 

soon as possible. Further, option (b) is not feasible because it is commercially unrealistic to 

attempt to have a third party do such a significant amount of transportation and storage 

without any arrangements for payment, and without continued supervision of the claims 

process.  

63. In light of the foregoing, the Receiver requests that it be authorized to liquidate 

unclaimed boats at each of the Keswick, Willow Beach and Lagoon City marinas, subject to 

any further Item Claims that are provided to the Receiver before May 22, 2015 and which the 

Receiver decides in its discretion to administer as if such Item Claims had been made in time 
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under the PCPO pursuant to paragraph 4 (d) of the Claims Order. The Receiver will provide 

on May 22, 2015 an appendix setting out the list of the unclaimed boats at each location. In 

similar circumstances, a trustee in bankruptcy has such rights pursuant to  section 81(4)(b) of 

the Bankruptcy and Insolvency Act, R.S.C. 1985, c B-3, which sets out a trustee’s power to 

sell unclaimed property in a bankruptcy. The Receiver, which also acts as trustee in 

bankruptcy of each of the Companies, believes that it finds itself in an analogous situation.   

64. The Receiver has solicited a liquidation proposal for this purpose, and will report 

further to the Court thereon and refine its recommendation no later than the hearing of its 

motion.   

65. If a liquidation is approved by this Court, the Receiver will subsequently report on 

possible payments to be made out of the proceeds.  

F) APPROVAL OF FEES 

66. The fees of the Receiver and GSNH up to February 8, 2015 were approved by the 

Order of Madam Justice Conway dated March 13, 2015. 

67. Attached as Appendix “L” is an affidavit of the Receiver setting out its fees and 

disbursements from February 8, 2015 to April 30, 2015. The Receiver’s detailed statements of 

account for this period are attached as exhibits to that affidavit.  The total quantum of the 

amounts incurred and for which approval is sought is $711,437.90. 

68. Attached as Appendix “M” is an affidavit of GSNH setting out its fees and 

disbursements from February 8, 2015 to April 30, 2015.  GSNH’s detailed statements of 

account for this period are attached as exhibits to that affidavit.  The total quantum of the 

amounts incurred and for which approval is sought is $458,061.14. 

 G)  CONCLUSION 

69. The Receiver therefore requests an Order in the form attached as Schedule “A” to its 

Notice of Motion. 

All of which is respectfully submitted this 15th day of May, 2015. 
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CRATE MARINE SALES LIMITED, F.S. CRATE & SONS LIMITED, 
1330732 ONTARIO LIMITED, 1328559 ONTARIO LIMITED, 

1282648 ONTARIO LIMITED, 1382415 ONTARIO LTD., and 1382416 ONTARIO LTD. 
 
 

 
 

SEVENTH REPORT OF THE RECEIVER  
 
 
 

MARCH 29, 2015 

 

 A. Farber & Partners Inc., in its capacity as the Court appointed Receiver (the 

“Receiver”) of Crate Marine Sales Limited, F.S. Crate & Sons Limited, 1330732 Ontario 

Limited, 1328559 Ontario Limited 1282648 Ontario Limited 1382415 Ontario Ltd., and 1382416 

Ontario Ltd. (collectively the “Companies”), hereby reports to the Court as follows: 

INTRODUCTION 

1. On November 14, 2014, the Companies each filed a Notice of Intention to Make a 

Proposal (the “NOI’s”) pursuant to the Bankruptcy and Insolvency Act (Canada) (the “BIA”).   

2. On November 20, 2014, the largest secured creditor, Crawmet Corp. (“Crawmet”) 

filed motion material for a November 21, 2014 hearing seeking to (i) have the NOI’s 

immediately terminated; (ii) appoint A. Farber & Partners Inc., as a receiver over the 

properties, assets and undertakings of certain of the Companies and (iii) to substitute A. 

Farber & Partners Inc. as bankruptcy trustee of certain of the Companies.  At the November 
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21, 2014 hearing, this motion was adjourned to December 1, 2014. 

3. On November 21, 2014, A. Farber & Partners Inc. was appointed Interim Receiver of 

certain of the Companies pursuant to section 47.1 of the BIA (the “Interim Receiver”) to 

preserve and protect the assets, undertakings and properties of those Companies acquired for, 

or used in relation to the business carried on by the Companies, including all proceeds thereof 

pursuant to the November 21, 2014 Order of the Honourable Mr. Justice Penny.   

4. Following two intervening hearings, on December 8, 2014, the Honourable Mr. 

Justice Newbould terminated the NOI proceedings of the Companies and appointed A. Farber 

& Partners Inc. as Receiver and also as trustee in bankruptcy (the “Trustee”) of the 

Companies.   

5. Since December 8, 2014, the Receiver  has taken the following steps and brought the 

following motions, all of which have been more fully set out in the First, Second, Third, 

Fourth and Fifth reports of the Receiver and the Supplementary Report to the Fifth Report of 

the Receiver:  

(a) On December 12, 2014, the Receiver and Trustee brought a motion to 
correct a typographical error in the Order dated December 8, 2014 regarding 
a misdescription of 1282648 Ontario Limited, and for procedural 
consolidation of certain of the bankruptcy estates of the Companies and 
other administrative relief.  Mr. Justice Newbould issued an Amended Order 
dated December 8, 2014, a copy of which is attached as Appendix “A”.  Mr. 
Justice Newbould also issued an order dated December 12, 2014 in respect 
of the consolidation and administrative relief; 

(b) On December 23, 2014, the Receiver and Trustee brought a motion to (i) 
approve the Second and Third Report of the Interim Receiver and the 
activities of the Interim Receiver set out therein; (ii) approve the fees of the 
Interim Receiver and its counsel; (iii) discharge the Interim Receiver; (iv) 
increase the borrowing power of the Receiver; and (v) as discussed in more 
detail below, establish a property claims process pertaining to the proprietary 
and secured claims against tangible personal property of the Companies.  
Mr. Justice Penny issued Orders granting that relief; 

(c) On January 14, 2015, the Receiver and Trustee commenced an application 
against Steven Crate, Gregory Crate, Lynn Marko, Ryan Crate, and Robin 
Crate (a.k.a. Robin Silver) and sought and obtained a certificate of pending 
litigation without notice regarding properties held in their name in the 
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vicinity of the lands owned by the Companies in Keswick but for which the 
Companies appear to have provided all funds for the acquisition and 
maintenance of those properties; 

(d) On January 30, 2015 the Receiver and Trustee commenced a further 
application against Ryan Crate and sought and obtained a certificate of 
pending litigation with notice regarding further a property held in his name 
at 14 Highland Ave. in Belleville, but for which the Companies appear to 
have provided all funds for the acquisition and maintenance of that property; 

(e) On February 13, 2015, the Receiver brought a motion for approval of a 
stalking horse sales process, which is fully described in the Receiver’s Third 
Report dated February 8, 2015.  By order dated February 18, 2015, the 
Honourable Mr. Justice Pattillo granted that relief;  

(f) On February 19, 2015 the Receiver commenced applications for bankruptcy 
orders against Steven Crate, Gregory Crate, Lynn Marko and the estate of 
Lloyd Crate in connection with amounts owing by them to the Companies. 
These applications are disputed and will be proceeding for hearing on April 
27 and April 28, 2015; 

(g) On March 13, 2015, the Receiver brought a motion to approve its and its 
counsel’s fees and disbursements to February 8, 2015 and to increase the 
Receiver’s Borrowing Charge, as defined in the Appointment Order, to 
$2,000,000.00. The Honourable Madam Justice Conway granted the relief 
sought;  and 

(h) On March 20, 2015, after obtaining a preservation Order without notice from 
Mr. Justice Newbould respecting the subject matter of the motion, the 
Receiver brought a motion on notice seeking, inter alia, declarations that 
certain life insurance policies issued by Transamerica Life Canada and held 
by 1382415 Ontario Ltd. (“415”) and 1382476 Ontario Ltd. (“416”) on the 
lives of Steven Crate, Gregory Crate and Lynn Marko  and the proceeds 
thereof are property of 415 and 416, and finding Steven Crate, Gregory Crate 
and Lynn Marko in contempt of the Order and Amended Order of  Mr. 
Justice Newbould dated December 8, 2014.  On March 20, 2015, Madam 
Justice Conway made an order which, among other things, adjourned the 
motion to April 29, 2015, continued the preservation Order and required the 
disclosure of records pertaining to transactions in respect those proceeds.  

PURPOSE OF THIS REPORT 

6. This is the Seventh report of the Receiver (the “Seventh Report”).  Its purpose is to 

seek an order in the form attached as Schedule “A” to the Receiver’s Notice of Motion.  The 

Order is sought because the Receiver has administered claims in respect of more than 900 
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chattels in the possession of the Companies, many of which are boats or yachts with quite 

some value, and with the majority of the review on claims now complete, the Receiver wishes 

to report to the Court and seek approval of its activities in that regard. 

7. The Seventh Report and associated motion is being returned before the Court on 

March 31, 2015 at the same time as the Sixth Report of the Receiver and associated motion, 

which pertain to approval of and a vesting order for the transaction with the purchaser under 

the stalking horse agreement following a stalking horse sales process authorized by the 

February 18, 2015 Order. 

LIMITATION OF REVIEW 

8. A. Farber & Partners Inc. in its capacity as Receiver has relied upon the financial 

records and information provided by the Companies, as well as other information supplied by 

management, appraisers, accountants, auditors and advisors, and has not, except as 

specifically noted in this Seventh Report, audited, reviewed or otherwise attempted to verify 

the accuracy or completeness of the above information in a manner that would wholly or 

partially comply with Generally Accepted Assurance Standards pursuant to the Canadian 

Institute of Chartered Accountants Handbook.  It has prepared this Seventh Report for the sole 

use of the Court and of the other stakeholders in these proceedings. 

A) SUMMARY OF STEPS UNDERTAKEN IN FURTHERANCE OF THE PROPERTY 
CLAIMS PROCEDURE, AND THE PROPERTY CLAIMS DATABASE 

Background to the Property Claims Procedure 

9. The basis for the Receiver’s request to implement a property claims procedure was  

set out in paragraphs 21 to 27 of the Second Report of the Receiver and Trustee dated 

December 19, 2013, a copy of which is attached as Appendix “B”, without appendices. 

10. In summary, there was substantial uncertainty regarding what tangible personal 

property was owned by the Companies, and what was owed by third parties (and in some such 

cases, precisely which third party owned the property).  This was due to the state of the 

Companies’ books and records and also due to the manner in which the Companies had 

conducted their business.  The tangible personal property at issue included boats held and 
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stored for customers, inventory of boats apparently held by the Companies for sale, equipment 

apparently owned or leased by the Companies, other assorted items such as miscellaneous 

chattels apparently owned by customers (boat trailers, dinghies, and other recreational items), 

and boat parts owned by the Companies. 

11. The uncertainty arose most frequently with boats, because the business of the 

Companies had been comprised of both the sale and resale of new and used boats, and also the 

maintenance and storage (during boating months in dock or slip facilities, and during winter 

on land while shrink-wrapped) of boats belonging to customers.  In that regard, there were 

more than 700 boats in the possession of the Companies upon appointment of the Receiver. 

12. Examples of such issues had been previously noted in reports made by the Interim 

Receiver, which included: 

(a) boats in the Companies’ possession which were sold without discharging 
loans against them owing by prior owners when sold to the Companies,  

(b) boats in the Companies’ possession which were financed by third parties, or 
pledged as security for amounts owing by the Companies to third parties,  

(c) boats sold by the Companies as broker or intermediary without payment to 
the vendor (or secured creditor if applicable), which remain in the 
Companies’ possession; and  

(d) boats in the Companies’ possession which appeared to be under contract for 
sale to purchasers who paid some or all of the purchase price, but the 
transactions did not close. The Companies’ books and records did not record 
all of these transactions, and were not always accurate, as explained below. 

13. In light of these concerns, and in order to obtain an accurate factual foundation for 

the evaluation of property claims to the boats and other tangible personal property in the 

Companies’ possession, the Receiver sought and obtained the Property Claims Procedure 

Order on December 23, 2014, a copy of which is attached as Appendix “C”.   

14. The Property Claims Procedure Order also extends to tangible personal property 

other than boats, and also extends to the interests of secured creditors, including those who 

have registrations under the Personal Property Security Act.   
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15. The basis for including the claims of creditors in the claims process was that the 

Companies appeared to have in many cases entered into loan or financing arrangements with 

lenders based upon certain understandings, including unregistered security agreements by 

which (for example) title to a boat was said to have been held by a lender in a fashion that 

might be security for the loan, or might be ownership.  The reports of the Interim Receiver 

also noted that, in several cases involving Crawmet and other lenders, the Companies appear 

to have nonetheless sold the boat(s) purportedly held as security.  The Property Claims 

Procedure Order accordingly extended to creditor claims in order to allow the Receiver to 

obtain a full understanding of the various secured creditors. 

The Companies’ Records  

16. Upon appointment, the records available to the Receiver regarding boats and other 

chattels in the possession of the Companies were comprised of a series of Excel spreadsheets 

provided by the Companies which listed the boats and other assets in the Companies’ 

possession (the “Companies’ Property Listing”).   

17. The Companies’ Property Listing did not record whether customer-owned boats were 

subject to security interests of third parties. 

18. Further, the Companies’ Property Listing contained numerous errors and omissions.  

For instance, it did not reflect all the boats that were on site, and included some boats that had 

been sold years previously.  The Receiver has been updating the Companies’ Property Listing 

based on information obtained by former employees of the Companies retained by the 

Receiver, including Greg Staples, who works out of the Keswick Facility.  Mr. Staples 

contributed to this by investigating the boats that were on the premises, and providing the 

Receiver with missing information, including hull identification numbers or licence numbers 

for the boats.  This task was complicated by the fact that the boats had been shrink wrapped 

for winter storage, and therefore in many cases this information is not clearly visible or easily 

ascertainable without removing a portion of the shrink wrap.   
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Notice and Publication Pursuant to the Property Claims Procedure Order 

19. The Receiver complied with paragraph 8 (a) of the Property Claims Procedure Order 

by posting a proof of property claim document package on its website and sending a copy to 

each of the approximately 850 Known Claimants (as defined in the Property Claims 

Procedure Order) for which it had addresses.  A further 100 property claim packages were 

emailed as inquiries were made to the Receiver.  The Receiver is also aware that an unknown 

number of further claim packages were downloaded from its website, because certain people 

indicated that they wished to do so rather than receive a hard copy. 

20. Paragraph 8(b) of the Property Claims Procedure Order directed the Receiver to cause 

to be published, on two separate days on or before January 9, 2015, a notice of the claims 

process in each of a local Keswick newspaper and a Canadian national newspaper.  The 

Receiver had the required notices published in the Globe & Mail on January 7 and January 9, 

2015.  The local papers were only published weekly, so the Receiver had the required notices 

published in the Georgina Advocate (Keswick), the Barrie Advance and Orillia Today on 

January 8 and 15, 2015. Copies of these notices are attached as Appendix “D”. 

Steps Taken by the Receiver to Review Claims  

21. Once received, each Proof of Property Claim was reviewed by the Receiver and 

entered into a database (the “Property Claims Database”). The Receiver waited until the 

Claims Bar Date of January 30, 2015 before reviewing the Proofs of Property Claim and 

making a determination about them.  This was done so the Receiver could identify any 

competing Proof of Property Claims (where multiple Proof of Property Claims were received 

for the same item). The time that was required to do this review was lengthened by the 

Companies’ poor record keeping - updating the Companies’ Property Listing took several 

weeks. 

22. Where a Proof of Property Claim was for more than one item, a separate line in the 

Property Claims Database was created for each item (an “Item Claim”).  The Receiver’s 

analysis and categorization was accordingly done on the basis of individual Item Claims, 

rather than by Proof of Property Claims, because where a Proof of Property Claim related to 
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more than one item, each item might be reviewed and administered differently by the 

Receiver as discussed below. 

23. The Receiver compared each Item Claim that it received to the information in the 

Companies’ Property Listing, which was being updated on a weekly basis by former 

employees of the Companies retained by the Receiver as described above.  

24. The Receiver categorized the Item Claims that were received by 5:00pm on January 

30, 2015, which was the deadline under the Property Claims Procedure Order (the “Claims 

Bar Date”), as follows:  

a) where an Item Claim properly described an item in the Receiver’s 

possession, demonstrated a proper basis for the claim (such as asserted 

ownership consistent with records of ownership in the Companies’ Property 

Listing, or the provision of satisfactory documentation), and did not involve 

any competing claims, the Receiver approved the claim; 

b) where an Item Claim was unclear or otherwise required more information 

such as a missing registration or licence number or an inadequate description 

of the item, the Receiver marked the claim as requiring more information 

and then corresponded with the claimant directly to obtain it; 

c) where an Item Claim involved an item for which there is one or more 

competing claim(s) that have been filed with the Receiver, or involves an 

item in which the Companies have an interest and which the Receiver 

believes requires further review, the Receiver has marked such claims as 

unresolved;    

d) where an Item Claim did not: 

i) describe an item in the Receiver’s possession, including after further 
inquiry by the Receiver of the claimant if applicable,  or 

ii) disclose a proper foundation for, or contain sufficient proof of, the 
interest claimed,  
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the Receiver disallowed the claim. 

25. There were several instances where ownership claims were asserted to boats that were 

different than the ownership recorded in the Companies’ Property Listing and no claim had 

been received from the owner according to the Companies’ records.  In those instances, the 

Receiver followed up with the owner listed on the Companies’ Property Listing to attempt to 

resolve the matter.  In most such cases, the person listed on the Companies’ Property Listing 

indicated that they had sold the boat to the person who submitted the Item Claim, such that the 

Item Claim was then allowed.  

26. After reviewing the Item Claims filed, the Receiver also reviewed the Companies’ 

Property Listing for items for which no Item Claims were received.  For boats that appeared to 

be owned by customers according to those records, the Receiver called the person(s) listed as 

the owners in order to attempt to ensure that items that properly belonged to third parties 

would be returned to their true owners.  This prompted some Property Proofs of Claim to be 

filed. 

Late Claims  

27. Where a Proof of Property Claim was not received by the Claims Bar Date, the 

Receiver has nonetheless reviewed that claim as outlined above, but has noted that it was late 

on the Property Claims Database.   

28. The Receiver is of the view that if such an Item Claim would have been otherwise 

allowed under the criteria noted above in paragraph 24(a), it should be accepted 

notwithstanding the late filing.  The reason for this is due to the significant number of 

customer-owned boats and other property within the Companies’ possession, which the 

Receiver believes should not be taken from the true owners solely due to a matter of late 

filing.   

Item Claims For Customer Chattels Other Than Boats That Have Not Been Reviewed 

29. In the course of reviewing the Property Proofs of Claim, the Receiver found that many 

claimants had included several, and in some cases many, items of property in addition to a 
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boat.  These items were often things like picnic tables, barbeques, lifejackets, dinghies and 

trailers.  

30. Such items are, in the opinion of the Receiver, of a nature such that extensive review 

of the ownership status or location of those items on the premises of the Companies is not 

practical.  The value of the items in question is modest, such that the cost of review by the 

Receiver’s representatives would be disproportionate to their value, and any possible recovery 

from items like this that are not claimed (and thus could be sold for the benefit of creditors) 

would not offset the costs of review.  Further, such items are in most cases stored in (or in the 

case of trailers, under) a boat that has been shrink-wrapped, such that the Receiver would be 

unable to do a review without opening the shrink wrap, which should not be done before boats 

are taken out of storage (or would have to be redone, which would entail significant expense). 

31. The Receiver has accordingly not done any review or administration of such Item 

Claims.  It is has not confirmed that any such items are in the possession of the Receiver. 

B)  CLASSIFICATION OF CLAIMS 

32. The Proof of Property Claims received resulted in 922 Item Claims.  

33. As at the close of business on March 27, 2015, the Item Claims submitted to the 

Receiver have been categorized as follows.  The categories are described in further detail 

below.   

Category Number 

Approved  663  

Late but otherwise Approved 67 

Unresolved 37 

Disallowed 20 

Contested 36 

Not Reviewed 99 

Total 922 
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Approved Claims  

34. There are 663 Item Claims that the Receiver has approved, subject to authorization by 

the Court. 

35. Where the Receiver has concluded that an Item Claim should be approved, it has 

issued a letter in the form attached as Appendix “E”, which described the further 

authorization that would be sought from the Court and is now requested in this motion. 

36. Letters allowing Item Claims were mailed starting at the end of February 2015 and 

continuing to date. 

37. A listing of the 663 Item Claims that the Receiver has approved, with redactions for 

personal identifying information of the claimants, is attached as Appendix “F”.  A full 

version of this listing is attached as Confidential Appendix “A”.   

38. The Receiver requests authority to accept these 663 Item Claims. 

Late But Otherwise Approved Item Claims  

39. There are 67 Item Claims which were received after the Claims Bar Date, but which 

the Receiver otherwise proposes to approve, subject to authorization by the Court. 

40. The claimants in question for these Item Claims have not been notified that the claim 

in question has been approved or disallowed.  The Receiver intends to correspond with the 

claimants in question following this motion and direction from the Court. 

41. A listing of the 67 Item Claims that were filed after the Claims Bar Date but which the 

Receiver proposes to approve, with redactions for personal identifying information of the 

claimants, is attached as Appendix “G”.  A full version of this listing is attached as 

Confidential Appendix “B”.   

42. The Receiver requests authority to accept these 67 Item Claims. 
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Unresolved Item Claims  

43. To date, there are 37 Item Claims for which the Receiver has insufficient information 

to administer the claims.  Some such Item Claims were received after the Claims Bar Date.  

The Receiver continues to correspond with the claimants and to review the available sources 

of information in respect of these claims.  

44. A listing of the 37 unresolved Item Claims, with redactions for personal identifying 

information of the claimants, is attached as Appendix “H”.  A full version of this listing is 

attached as Confidential Appendix “C”.   

45. The Receiver requests authority to review these Item Claims further and to accept or 

disallow them based on the available information and the conclusions of the Receiver’s 

review, including if appropriate advice of the Receiver’s counsel.   

46. Consistent with the administration of claims to date, the Receiver also requests 

authority to administer the unresolved claims that have already been provided to the Receiver 

as at end of day on March 27, 2015 as if they had been received by the Claims Bar Date. 

Disallowed Claims  

47. The Receiver has issued one Notice of Disallowance respecting the substance of an 

Item Claim with respect to the claim by the landlord of the Lagoon City location (described in 

paragraphs 79-85, below).   

48. The Receiver has disallowed, or is in the process of disallowing, 19 more Item Claims, 

on the basis that the Receiver does not have the boat or asset in question in its possession, or 

the claim asserted is without foundation.  A listing of the Item Claims at issue is attached as 

Appendix “I”. 

49. The Receiver has not to date relied upon lateness of any Proof of Property Claim as 

the basis for disallowance. 
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Contested Claims  

50. The Receiver has also identified 36 Item Claims involving competing interests. Such 

Item Claims include cases where multiple claimants filed an Item Claim for the same boat, or 

a Property Claim was filed for something that the Receiver believes may be the property of 

the Companies.   

51. Contested claims can be broken into the following subcategories  :  

(a) two (or more) Item Claims filed for the same asset: 27 

(b) item that may properly belong to the Companies: 10 

52. The Receiver is attempting to further evaluate these Item Claims and formulate a 

recommendation as to how such Item Claims should be further adjudicated as contemplated in 

the Property Claims Procedure Order. 

53. A listing of these 37 contested Item Claims, with redactions for personal identifying 

information of the claimants, is attached as Appendix “J”.  A full version of this listing is 

attached as Confidential Appendix “D”. 

Item Claims For Customer Chattels Other Than Boats That Have Not Been Reviewed 

54. A list of the 99 Item Claims for customer chattels other than boats that the Receiver 

has received, but not reviewed due to concerns of practicality (as discussed at paragraphs 29-

31 above), is attached with redactions for personal identifying information of the claimants as 

Appendix “K”. 

55. The Receiver requests that it be authorized, but not obligated, not to administer, accept 

or disallow any of these Item Claims.  If appropriate, the Receiver may accept or disallow 

Item Claims in certain cases.  Otherwise the claimants may make whatever arrangements they 

deem fit to attend at the premises of the Companies once the purchaser under the agreement of 

purchase and sale is in place and attempt to locate the items in question (which the Receiver is 

unable to state are, or are not, on the premises and the purchaser under the asset purchase 

agreement will therefore only be able to deal with to the extent that customers can locate the 

items). 
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C) UNCLAIMED PROPERTY 

56. There continue to be approximately 320 boats and other items of value that the 

Receiver has identified on the books and records of the Companies and that may have 

customers or other third parties as owners, but remain unclaimed. 

57. The Receiver requests authority from the Court to continue its administration of these 

unclaimed items and to accept or disallow any Property Proofs of Claim that are made in 

respect of them in accordance with the provisions of the Property Claims Procedure Order 

without further Order of the Court, including by accepting claims submitted after the Claims 

Bar Date in circumstances considered appropriate by the Receiver. 

D) RELEASE OF PROPERTY SUBJECT TO ACCEPTED CLAIMS 

58. Subject to one further issue, the Receiver requests authority to release property for 

which it has approved Item Claims as described in this Report, or for which there are existing 

or further Item Claims that the Receiver subsequently determines should be accepted. 

59. The further issue that will apply for release of any property is whether there is an 

outstanding account receivable for repair and/or storage services supplied by the Companies 

before December 8, 2014 or by the Receiver since that time.  For example, many customers 

have not paid the rental agreement amounts for boat slip and winter storage service, which 

includes storage over this winter, and many other customers reversed the credit card 

authorizations that had been given to that effect. 

60. Since all accounts receivable, including both those owing to the Companies before 

December 8, 2014 and those owing to the Receiver after that time, are going to be conveyed 

to the purchaser under the agreement of purchase and sale, the release of property at locations 

controlled by the Receiver or the purchaser should be dependent on outstanding accounts 

receivable being paid. 

61. The Receiver accordingly requests that it be authorized, but not obligated, to release 

property subject to Item Claims to the relevant claimant as follows: 

a) all approved claims set out in Appendix “F” and Confidential Appendix “A”; 
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b) all late but otherwise approved claims set out in Appendix “G” and 
Confidential Appendix “B”; 

c) any unresolved claims set out in Appendix “H” and Confidential Appendix 
“C” that the Receiver concludes should be accepted;  and 

d) any unclaimed items that the Receiver concludes should be accepted. 

E) ISSUES IN CONNECTION WITH THE QUEBEC FACILITY 

62. The Receiver notes that of the unclaimed boats, 16 are currently held at the Quebec 

location.   

63. The Receiver has concerns, however, that the efficacy of the notices sent and 

published pursuant to the Property Claims Procedure Order may have been attenuated for 

customers of the Quebec location, because those notices were exclusively in English.  

64. The Receiver has accordingly provided its Quebec agent on March 17 with a French 

language version of the property claims package to the known customers of the Quebec 

location, which is being mailed to the known contacts for these 16 boats. 

65. The Receiver anticipates that Property Proofs of Claim will be filed in respect of these 

boats.  If there are any boats that continue to be unclaimed after a further period of time, the 

Receiver will report further to the Court at that time and request any relief or directions that 

may be appropriate. 

F) ISSUES IN CONNECTION WITH THE LAGOON CITY FACILITY 

66. There are several issues in relation to the Lagoon City facility.  A brief description of 

certain of the issues is below.  The Receiver will report to the Court subsequently if any relief 

or directions are required. 

Unsuccessful attempts to negotiate with the landlord regarding the business of the Companies 
at the Lagoon City facility 

67. Shortly after appointment, the Receiver attempted to engage the representatives of 

2122915 Ontario Inc. (“212”), which is the landlord of the Lagoon City marina at which the 

Companies formerly carried on business, in discussions about the possible inclusion of a 

future lease opportunity and/or the business of the Companies at the Lagoon City location in a 
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sales process.  Those discussions were deferred by 212.  The discussions did not take place 

before 212 instead advised the Receiver in late December, 2014 that it had concluded a new 

lease with Pride Marine group effective May 1, 2015. 

68. 212 has since attempted to make requests of the former employees of the Companies 

(whom the Receiver had engaged) for records relating to the customers and business of the 

Companies, which the Receiver has instructed the relevant personnel to disregard, out of 

concern that 212 is attempting to obtain the goodwill of the Companies’ business at Lagoon 

City without offering any value for the creditors of the Companies. 

Issues in connection with the tenancy arrangements of the Companies 

69. 212 has asserted, including in an affidavit filed in these proceedings, that its tenancy 

arrangements were with Steven Crate and Greg Crate personally.   

70. The Receiver has no information or documentation regarding the arrangements (if 

any) by which the Companies came to operate at the Lagoon City location.  The books and 

records of the Companies disclose that all costs and revenue associated with operations at that 

location were booked by Crate Marine Sales Limited, and the signage and advertising 

(including on the internet) by Crate Marine. 

71. During the Receivership of the Companies, the Receiver has continued to hold keys 

for the Lagoon City location (which were changed during the period of interim receivership 

following November 21, 2014), and has also maintained utilities and insurance over the assets 

at the Lagoon City location. 

72. 212 has advised that its tenancy arrangements with Steven Crate and Greg Crate end 

as of April 30, 2015.  The Receiver has no information or documentation to the contrary.   

73. Counsel for the Receiver has also been advised by counsel for Steven Crate and Greg 

Crate that 212 has begun steps to enforce its rights against them.  Details of such steps are not 

known. 
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Unclaimed boats 

74. Similar to the Quebec facility there are 134 unclaimed items (most of which are boats) 

that are currently held at the Lagoon City location.  The Receiver continues to review what it 

can and should do with respect to such boats.   

75. The options in this regard include relocating such boats to other facilities under the 

control of the Receiver, which would be required due to the notice received from the landlord 

of this facility that another tenant takes possession as of May 1.  This may be useful because 

there is likely considerable value to the creditors of the Companies if these boats have no 

proper claimant, in which case the Receiver would dispose of them for value, likely through 

auction or liquidation. 

Boats with Accounts Receivable 

76. The Receiver further notes that of the claims that have been approved for boats at the 

Lagoon City location, there are accounts receivable associated with repairs and/or storage 

services for 62 boats that amount to of approximately $122,000.   

77. The approach noted above at paragraphs 58-60 of retaining possession of such boats 

until accounts receivable are paid will accordingly not work in this case, because many boat 

owners will not try to deal with their boats until after May 1.   

78. The Receiver is accordingly assessing options to enhance recovery of these accounts 

receivable, including relocating such boats to other facilities controlled by the Receiver and 

then asserting liens pursuant to the Repair and Storage Lien Act until all such amounts are 

paid. 

Property Proof of Claim by the landlord 

79. 212 has also submitted a Property Proof of Claim over substantially all the equipment 

and inventory of parts and supplies located at the Lagoon City marina. 

80. The Receiver perceives issues with at least parts of 212’s Property Proof of Claim.  

For example, in its Property Proof of Claim 212 appears to have simply copied the Receiver’s 
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list of chattels at the Lagoon City location and attached it, a copy of which is attached as 

Appendix “L”. 

81. The difficulty in that regard is that the Receiver arranged for an on-site meeting with 

representatives of 212 on January 23, 2015 to inspect the chattels and to compile lists of the 

chattels and what was at issue in 212’s claim to them, which had already been asserted in prior 

correspondence.  The Receiver’s representative agreed with 212’s representatives to exchange 

lists, which the Receiver did through its counsel’s letter of January 28, 2015, a copy of which 

is attached as Appendix “M”.   

82. In response, however, no list has been provided by 212.  The Receiver is accordingly 

concerned that all the tangible personal property described in 212’s Property Proof of Claim 

may not be the property of 212. 

83. The Property Proof of Claim by 212 was disallowed by the Receiver on March 6, 

2015.  A Notice of Dispute was sent to the Receiver by 212 on March 20, 2015 (the last day 

within the period allowed by the Property Claims Procedure Order). 

84. In other correspondence, counsel for 212 (Randall Rothbart of Solmon Rothbart 

Goodman LLP) has demanded that the items listed in 212’s Proof of Property Claim not be 

moved pending either further adjudication of the claim in accordance with the Property 

Claims Procedure Order, or on consent.   

85. The Receiver continues to review 212’s Property Proof of Claim and Notice of 

Dispute.  Given the rapidly approaching May 1, 2015 new tenancy, and the fact that the 

purchaser under the agreement of purchase and sale by which substantially all the assets of the 

Companies will be sold has elected (pursuant to that agreement) not to assume any possessory 

rights of the Companies at the Lagoon City location, the Receiver intends to attempt to ensure 

that these issues are resolved either by negotiation or adjudication prior to May 1, 2015 so that 

any tangible personal property that 212 has claimed but is ultimately the property of the 

Companies can be removed before the new tenant takes possession. 
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G) ASSERTED RIGHTS OF 1889863 ONTARIO INC. TO THE BELLEVILLE LIFT 

86. The Receiver has been advised that there is a travel lift described as a “New Lift 50 

BFM II S/N 3495-0713” (the “Lift”) at the Belleville marina in which one of the Companies, 

Crate Marine Sales Limited (“CMS”) may have an interest. 

87. The Belleville marina is, or was previously, operated by Crate Belleville Inc. (“CBI”), 

which is a company to which CMS provided assistance, loans and funds for the operations.   

88. Part of the assistance provided by CMS to CBI appears to have been the possession 

and use of the Lift, which CMS leased from 1889863 Ontario Inc. (“188”) as described in the 

letter from counsel for 188 dated February 24, 2015 and the copy of the lease enclosed (the 

“Lift Lease”), a copy of which is attached as Appendix “N”. 

89. The Receiver was advised of the lease arrangements for the Lift between 188 and 

CMS in January of 2015.  In the second week of February, however, the Receiver was advised 

by an interested party (the landlord of the Belleville marina, who hopes to obtain a new tenant 

to operate the marina for the 2015 boating season and who also wishes to obtain the use of the 

Lift) that the Lift Lease had been terminated as of September 14, 2014 by 188, which had 

been acknowledged by Greg Crate signing for CMS.  Counsel for 188 also attached what 

purport to be the relevant documents in that regard in his letter at Appendix “N”. 

90. The Receiver has reviewed the issues in connection with the Lift further, and has 

determined that: 

a) the Lift Lease was not registered pursuant to the Personal Property Security 
Act, which was required because it was for a period of more than one year; 

b) the payments under the Lift Lease had been made up to and including 
August 1, 2014 were been made by CMS; 

c) CBI appears to have made the payments under the Lift Lease commencing 
September 1, 2014 to February 1 of 2015 (which is different than the advice 
in the letter from counsel for 188 at Appendix “N” that those payments 
ceased in January); 

d) the Lift Lease appears to have been assigned to or assumed by CBI after the 
purported termination of the Lift Lease to CMS on September 14, 2014; 



Page 20 
 

e) CMS provided CBI with funds in the amount of $10,000 on August 29 and 
$5,000 on September 3, 2015, and CBI also sold boat inventory that was the 
property of CMS, such that CMS may have been directly or indirectly 
funding CBI’s payments under the Lease Lift after the purported termination 
of the Lift Lease on September 14, 2014;  and 

f) there are no documents that have been found in the possession of the 
Companies that corroborate the purported notice of termination of 
acknowledgement dated September 14, 2014 in relation to the Lift Lease, 
and a request for such documents from 188 has not been answered to date. 

91. The Receiver notes that 188 has not filed a Property Proof of Claim in relation to the 

Lift.  As stated in the letter attached as Appendix “N”, 188 asserts that because the Lift was in 

the possession of CBI on the December 8, 2014, it was not in the possession of the Companies 

or of someone on their behalf within the meaning of the Property Claims Procedure Order. 

92. The Receiver seeks the advice and direction of the Court as to whether 188 has an 

interest in the Lift that would rank ahead in priority to that of Crawmet (which the Receiver 

believes has general first-ranking security over the personal property of CMS).  The Receiver 

requests that a schedule for the hearing of a motion on this issue be set. 

H) CONCLUSION 

93. The Receiver therefore requests and Order in the form attached as Schedule “A” to its 

Notice of Motion. 

All of which is respectfully submitted this 29th day of March, 2015. 

A. FARBER & PARTNERS INC. 
COURT-APPOINTED RECEIVER OF CRATE MARINE SALES LIMITED, F.S. 
CRATE & SONS LIMITED, 1330732 ONTARIO LIMITED, 1328559 ONTARIO 
LIMITED, 1282648 ONTARIO LIMITED, 1382415 ONTARIO LTD., and 1382416 
ONTARIO LTD. 

 
      
Per:  Stuart Mitchell 
 Senior Vice President 
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SUPPLEMENTARY REPORT TO THE 
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May 15, 2015 

 

 A. Farber & Partners Inc., in its capacity as the Court appointed Receiver (the 

“Receiver”) of Crate Marine Sales Limited, F.S. Crate & Sons Limited, 1330732 Ontario 

Limited, 1328559 Ontario Limited 1282648 Ontario Limited 1382415 Ontario Ltd., and 1382416 

Ontario Ltd. (collectively the “Companies”), hereby reports to the Court as follows: 

PURPOSE OF THIS REPORT 

1. All capitalized terms have the meaning given to them in the Ninth Report of the 

Receiver dated April 28, 2015 (the “Ninth Report”). 

2. This report (the “Supplementary Report”) is to: 

a) report on matters that took place after the Ninth Report and the endorsement 
of the Honourable Justice Pattillo, both of which were in respect of a motion 
brought by the Receiver in connection with certain property and claims 
issues at the Lagoon City marina on April 30, 2015;  and  
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(b) respond to a further motion that 2122915 Ontario Inc. (“212”), which is the 
landlord of the Lagoon City marina, has brought in relation to the subject 
matter of the motion already heard on April 30, 2015 and the endorsement of 
Justice Pattillo of that date.   

LIMITATION OF REVIEW 

3. A. Farber & Partners Inc. in its capacity as Receiver has relied upon the financial 

records and information provided by the Companies, as well as other information supplied by 

management, appraisers, accountants, auditors and advisors, and has not, except as 

specifically noted in this Supplementary Report, audited, reviewed or otherwise attempted to 

verify the accuracy or completeness of the above information in a manner that would wholly 

or partially comply with Generally Accepted Assurance Standards pursuant to the Canadian 

Institute of Chartered Accountants Handbook.  It has prepared this Supplementary Report for 

the sole use of the Court and of the other stakeholders in these proceedings. 

A) THE MOTION ALREADY HEARD REGARDING THE LAGOON CITY MARINA 
AND THE COURT’S DISPOSITION 

4. The Ninth Report was prepared in connection with the Receiver’s motion for 

directions concerning the Lagoon City marina.  The issues for which directions were sought 

arose out of the new tenancy that 212 had granted to Pride Marine Group Ltd. (“Pride”) 

commencing May 1, 2015, which were essentially: 

a) how the Receiver could continue to administer property claims in terms of 
overseeing the release of approved claims to customers, collecting accounts 
owing to the Companies or the Receiver in connection with storage and 
service charges, and unclaimed items (principally boats);  and 

b) what should be the disposition of certain chattels at the Lagoon City marina 
that the Receiver believed were the property of the Companies, but to which 
212 had asserted ownership claims in the property claims process and was 
asking not be removed pending determination of those claims. 

5. The Receivers’ role in connection with property claims is under the Property Claims 

Procedure Order of Mr. Justice Penny dated December 23, 2014 (the “PCPO”) and the 

Claims Order of Madam Justice Conway dated March 31, 2015 (the “Claims Order”).  The 

PCPO is attached as Appendix “C” to the Ninth Report, and the Claims Order is attached as 

Appendix “E” to the Ninth Report. 
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6. The disputed property claims of 212 had been the subject of a Proof of Property Claim 

by 212, a Notice of Disallowance by the Receiver, and a Notice of Dispute by 212, all 

pursuant to the PCPO.  The Receiver had also conveyed all the right, title and interest in the 

items subject to those disputed property claims of 212 to Krates Keswick Inc. (“KKI”) as 

assignee under an agreement of purchase and sale, which had been approved by an Approval 

and Vesting Order of Madam Justice Conway dated March 31, 2015, and which had closed on 

April 10, 2015. 

7. Argument on the Receiver’s motion proceeded on April 30, 2015 before the 

Honourable Mr. Justice Pattillo.  Counsel for the Receiver, 212 and KKI were in attendance.  

Pride did not attend, despite being served.  The motion proceeded by several chambers 

attendances before His Honour, and was ultimately determined after nearly a full day at Court 

at approximately 5:00pm.   

8. Pride appeared to attempt on April 30 to communicate its position through counsel for 

212, including through an e-mail exchanged with counsel for 212 over the lunch hour, which 

was provided to counsel opposite and Justice Pattillo.  A copy of that e-mail is attached as 

Exhibit “E” to the Affidavit of Maeve Callery sworn May 12, 2015 (the “Callery Affidavit”) 

in 212’s Motion Record and is therefore not reproduced here. 

9. In argument before Justice Pattillo, issues were raised regarding, among other things: 

a) the terms of access of the Receiver to the Lagoon City marina after May 1, 
2015 to administer the claims process, including the release of boats, the 
collection of outstanding receivables and the disposition of unclaimed boats; 

b) how long the Receiver would have access to the Lagoon City marina on 
those terms (between May 31 as requested by Pride and June 15 as requested 
by the Receiver); 

c) that the Receiver should be “out” of the Lagoon City Marina on or before 
May 31, and the intended disposition of property (boats) not claimed should 
occur by that time; 

d) how often during that period the Receiver should be on site at the Lagoon 
City marina after May 1, 2015 to assist with the property claims process 
(with Pride through 212 requesting daily attendance, and the Receiver 
resisting that), 
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e) Pride’s request (through counsel for 212) that a Receiver’s representative be 
on site on May 2 and 3 in particular;  and 

f) whether the disputed items subject to 212’s property claims should be left on 
site and if so whether (and on what terms) Pride might be entitled to use the 
portion of those items it had set out in Exhibit “E” to the Callery Affidavit. 

10. Justice Pattillo held, among other things, that: 

a) the terms of access by the Receiver should be substantially those as set out in 
the letter from counsel for the Receiver to counsel for 212 dated April 17, 
2015, a copy of which was attached as Appendix “I” to the Ninth Report, 
with modifications that: 

i) the term of access would only be until May 31, 2015, 

ii) a representative of the Receiver should be on site on May 2 and 3, 
but thereafter on reasonable periods and by appointment made by 
customers after notice was given to them to do so,  and 

iii) the issue of whether occupation rent should be payable for that 
period; 

b) the Receiver need not have a representative on site full time after May 2 and 
3; 

c) Pride could book a 9:30 appointment before His Honour on May 4 or 5 to 
deal with this issue, as it had not attended Court that day. 

11. A copy of Justice Pattillo’s handwritten endorsement of April 30, 2015 is attached as 

Appendix “A”.  A typed transcription is attached as Appendix “B”. 

12. During the motion, Justice Pattillo specifically did not accept argument by counsel for 

212 that the Receiver had not taken appropriate steps to notify potential boat owners or other 

property claimants of either the receivership proceedings or the need to make claims.  His 

Honour directed the Receiver orally to be sure to have all unclaimed items out of the facility 

by May 31, 2015. 

B) EVENTS AFTER THE MOTION ON APRIL 30, 2015 

The Receiver’s further attempts to contact Lagoon City customers 

13. As directed by the April 30, 2015 endorsement, the Receiver prepared and mailed a 
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letter to all known former customers of Crate Marine at the Lagoon City marina to advise 

them of the process to retrieve their boats, including the need to make an appointment to do so 

after May 2 and 3.  A copy of the letter sent to all such customers dated May 5, 2015 (the 

“May 5th Letter”) is attached as Appendix “C”. 

14. As is further discussed below regarding the status of claims at Lagoon City, there 

remain 84 unclaimed boats.  The Receiver has the customer’s name for 62 of those boats, and 

obtained phone numbers for 51 of those customers and has called each such phone number.   

15. All of the foregoing is in addition to the previous steps taken by the Receiver in 

compliance with the PCPO, as outlined in the Seventh Report (at paragraphs 19 and 20), a 

copy of which is attached (without appendices) as Appendix “D” to the Ninth Report.  The 

actions in the Seventh Report were approved by Madam Justice Conway on March 31, 2015 

in the Claims Order, a copy of which is attached as Appendix “E” to the Ninth Report.  No 

objection was made by 212 to that Order. 

The Receiver’s representative and times he was on site 

16. The Receiver engaged a representative, Walter Howells, to perform the various on-site 

duties set out in the April 30, 2015 endorsement of the Court.  Mr. Howells was a prior 

employee or contractor at the Lagoon City facility when it was operated by Crate Marine, and 

had previously provided security services to the Receiver after appointment in order to attempt 

to ensure the safety and security of the company and customer property at the Lagoon City 

location. 

17. Mr. Howells attended the inspection of the equipment at Lagoon City referred to in 

Schedule “A” to the April 30, 2015 endorsement on May 1, 2015 as directed. 

18. Mr. Howells also attended the Lagoon City marina on May 2 and 3, 2015 as directed. 

19. Mr. Howells attended the Lagoon City for the following amount of time on the 

following dates up to May 12: 
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Date Time 

May 1 3 hours (equipment inspection and report) 

May 2 7 hours 

May 3 4 hours 

May 4 1 hour 

May 5 4 hours 

May 6 1 hour 

May 7 4 hours 

May 8 4 hours 

May 9 7 hours 

May 10 4 hours 

May 12 4 hours 

 

20. The times at which Mr. Howells attended the Lagoon City marina were more than had 

been initially agreed upon between the Receiver (via Mr. Howells) and Pride, which had been 

intended to be from 9:00am to 4:00pm on Saturdays, and from noon until 4:00pm  Sundays, 

Tuesdays and Thursdays.  The additional times at which Mr. Howells was at the Lagoon City 

marina as noted above were due to special requests by customers. 

The decision making by the Receiver 

21. Mr. Howells has been provided with a list of the claims at the Lagoon City marina that 

have been accepted by the Receiver.  He has also been provided with a list of the boats at the 

Lagoon City marina for which there are accounts receivable (either to Crate Marine or to the 

Receiver) for storage or other services prior to May 1, 2015.   

22. Mr. Howells has been instructed by the Receiver to release property subject to claims 

that have been approved to the appropriate claimants, subject to provision of appropriate 
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identification.  Mr. Howells has also been instructed not to release any such property if there 

are accounts receivable unless those accounts have been paid or resolved. 

23. Where there is an issue with a customer disputing some or all of an account receivable, 

or any other issue in connection with a claim, Mr. Howells has the cell phone contact 

information for the licenced practitioner at the Receiver who is overseeing the property claims 

process at Lagoon City.  That practitioner has been regularly fielding calls from Mr. Howells 

and customers over the past two weekends. 

24. A dispute regarding an account receivable requires that the Receiver attempt to discuss 

any such issues with KKI, because all accounts receivable (whether owing to Crate Marine or 

the Receiver) have been assigned to KKI under the agreement of purchase and sale that closed 

on April 10, 2015.  The Receiver has noted that KKI has taken reasonable approaches to the 

resolution of any issues, including having regard to the sometimes problematic nature of the 

Crate Marine invoicing or accounting systems, which the Receiver has otherwise noted in 

previous Reports to the Court. 

25. Where customers have not made a property claim and speak to Mr. Howells, he has 

been instructed to advise such customers of the need to make such a claim and where all the 

necessary materials may be found on the Receiver’s website.  Mr. Howells also makes a copy 

of the May 5th Letter available to such customers. 

Customer interactions 

26. Mr. Howells has reported to the Receiver that in his dealings with customers, most 

people simply agree to do what is required under the PCPO process. 

27. Mr. Howells and the Receiver’s practitioner report that the few customer complaints 

that have been received about the PCPO process are from customers who claim to own 

“dockominiums”, and who question whether their boat was in the possession of Crate Marine 

within the meaning of the PCPO. 

28. The Receiver has reviewed the issue of dockominiums and the lease under which 

Crate Marine appears to have been operating at Lagoon City (noting that the lease is in favour 
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of Steven Crate and Greg Crate personally in trust for a company to be incorporated, but that 

did not happen), a copy of which is attached as Exhibit “A” to the Callery Affidavit and is 

therefore not attached here.  The lease, by its terms, was for the “entire Marina” as defined in 

the lease to include, among other things, 277 boat slips.  The lease also provided in section 2.2 

under the heading “dockominiums” that 77 boat slips were already subject to long-term leases 

and that the tenant agreed to assume the obligations of the Landlord under such leases and to 

receive the maintenance fees payable under such long-term leases.  The Receiver has therefore 

consistently taken the position that all boats (in dockominium arrangements or otherwise) 

were in the possession of Crate Marine as of the appointment of the Receiver on December 8, 

2014, particularly since all such boats were in winter storage. 

29. Mr. Howells and the Receiver’s practitioner are also aware of claims by some 

customers that there was damage or improper storage in connection with their boats.  The 

Receiver has advised all such customers that any such claims are unsecured claims in the 

estate of Crate Marine (which are unlikely to be paid), since all such storage or damage was 

occasioned when Crate Marine was dealing with those boats prior to December 8, 2014.  The 

Receiver only passively protected the property at Lagoon City after December 8, 2014 and has 

not conducted any business or operations since that time. 

The status of claims at Lagoon City 

30. As at May 1, 2015, there were 134 unclaimed boats at Lagoon City.  Since that time, 

50 claims have come in response to the May 5 Letter sent by the Receiver and attached as 

Appendix “C”. 

31. There remain 84 unclaimed boats.  The Receiver has the customer’s name for 62 of 

those boats, and has obtained phone numbers for 51 of those customers and has called each 

such phone number.  Of those 51, 13 further claims have been submitted, and another 13 

claim packages have been e-mailed out to potential claimants.  Messages have been left for 14 

possible claimants.  Three customers have abandoned their boats and the balance have not 

been reached. 
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32. There have been no claims disallowed at Lagoon City since the Seventh Report of the 

Receiver on March 29, 2015. 

33. As at May 1, 2015 there were 222 approved claims for items at Lagoon City.  There 

are now 268 approved claims, of which 149 have been released to customers as of May 11, 

2015. 

Correspondence with 212 and Pride after April 30, 2015 

34. On May 1, 2015, Pride wrote to the Receiver to request that all remaining assets be 

removed by May 5, that the Receiver do a final clean, and that a list of boats that need to be 

segregated be provided.  A copy of this e-mail is attached as Exhibit “H” to the Callery 

Affidavit and is therefore not attached here. 

35. On May 1, 2015, counsel for the Receiver responded to Pride to indicate that the 

retrieval of items not subject to a dispute by 212 was for KKI to do, that the Receiver was not 

the tenant and would not be doing a clean up, and that all boats were subject to the PCPO 

process and the April 30, 2015 endorsement such that all boats were subject to instructions to 

Pride by the Receiver in terms of whether and when they should be released.  A copy of this e-

mail is attached as Exhibit “I” to the Callery Affidavit and is therefore not attached here. 

36. On May 7, 2015, Pride wrote again to the Receiver to set out a number of assertions 

and demands.  A copy of this e-mail is below the May 8, 2015 e-mail of counsel for the 

Receiver (in response to the May 7 2015 Pride e-mail) at Exhibit “K” to the Callery Affidavit. 

37. On May 8, 2015, counsel for the Receiver responded to Pride’s May 7, 2015 e-mail by 

letter.  A copy of that letter is attached as Exhibit “L” to the Callery Affidavit and is therefore 

not attached here. 

38. There are two pieces of correspondence that were not included in the Callery 

Affidavit.   

39. The first is the e-mail from counsel for 212 dated May 8, 2015, in which he asserted 

that “this apparent foot dragging seems to at this point be intentional, and if one was to be 

sceptical, somewhat conspiratorial…”.  A copy of that e-mail is attached as Appendix “D”. 
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40. The second is the e-mail from counsel for the Receiver in reply on May 8, 2015.  A 

copy is attached as Appendix “E”. 

41. The letter that was sent by counsel for 212 to the Receiver on May 12, 2015 and 

attached at Exhibit “M” to the Callery Affidavit, was sent by e-mail at 2:25pm that day.  The 

Motion Record of 212 was served at 4:23pm that day, so the Receiver had no opportunity to 

respond to that letter before this motion was brought. 

C) RESPONSE TO THE MOTION BY 212 

42. In addition to the foregoing matters to report to the Court, the Receiver wishes to add 

the following information and comment. 

Times when the Receiver’s representative is or should be on site 

43. The Callery Affidavit appears to asset (para. 21(a)) that a Ms. Shepard of Pride has 

advised that the Receiver’s representative has only attended Tuesdays, Thursdays, Saturdays 

and Sundays from noon to 4:00pm.  The motion by 212 goes on to request attendance by the 

Receiver seven days a week. 

44. There are four comments on this. 

45. First, the schedule described in the Callery Affidavit was what was set in discussions 

with Pride.   

46. Second, as noted above, Mr. Howells has in fact been on site every day from May 1 to 

12 (which is last date for which the Receiver has a report from Mr. Howells as to his 

attendance) except for two days on May 6 and 11.  The Receiver has attempted to 

accommodate Pride in addition to what was previously agreed.  As noted above, 149 of 268 

approved claims have been released to customers.  For halfway through May, when the 

boating season begins, this is progress. 

47. Third, 212 and Pride are acting inconsistently on the issues of administration of the 

claims process.  Prior to the April 17, 2015 letter, the Receiver inquired if Pride would be 

prepared to assist the Receiver by agreeing to administer the claims process on site under a 



Page 11 
 

stipulated process (which has been discussed with KKI at the Willow Beach and Keswick 

marinas).  212 responded that Pride was not prepared to do so because that might set up 

adverse dealings with customers.  Pride cannot on the one hand reject a less intrusive way for 

the Receiver to administer claims at Lagoon City but then complain when the Receiver needs 

to make arrangements to administer the claims without the assistance of Pride.  Pride’s request 

for the lists of claims and property would have made sense had it agreed to assist the Receiver 

as requested, but has no basis now that Pride has insisted on the Receiver separately 

administering the claims process.   

48. Fourth, 212 now wishes to argue that the Receiver should attend at the site full time, 

but this was already argued and rejected by Justice Pattillo on April 30, 2015 and it is an abuse 

of process to return a motion on short notice to re-litigate that issue.   

Whether customers do not know about the receivership or claims process 

49. The Callery Affidavit again appears to rely on advice from Ms. Shepard of Pride that 

in turn she appears to have been implicitly advised by customers that they had no idea that a 

receivership is underway. 

50. There are three comments about this. 

51. First, this is double hearsay.  At the very least, Pride should have provided an affidavit 

from Ms. Shepard so that this evidence might be admissible.  Pride appears to have the 

economic interest in this matter but has not brought this motion nor attended court on this 

matter previously on April 30. 

52. Second, 212 is again attempting to re-litigate an issue that was already discussed 

before Justice Pattillo as to the adequacy of the notices and attempts made by the Receiver to 

notify customers.  It is telling that 212 relies on exactly the same facts about how many boats 

were unclaimed as had been reported in the Ninth Report (notwithstanding that those numbers 

have gone down as noted above), because that is indeed the same argument as was made 

before Justice Pattillo. 
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53. Third, the Receiver has already taken substantial efforts to notify potential claimants 

of the receivership and the claims process, as described in the Seventh Report and with further 

steps since May 1 as noted above.  If the customers are not aware of the receivership at this 

point after all these notices, that should not be the fault of the Receiver.  It may be the fault of 

the customers. 

Having a “decision-maker” on site 

54. Pride and 212 seem to want the Receiver to have a licenced practitioner of the 

Receiver on site seven days a week. 

55. This would, however, be a tremendous cost for which there is no funding in the estate 

now that the asset sale to KKI has closed. 

56. Further, as noted in the letter from counsel for the Receiver dated May 8, 2015 to 

Pride (Exhibit “L” to the Callery Affidavit), the claims process is detailed.  It is being done by 

a team of professionals at the Receiver’s office in Toronto.  Where there is an issue with a 

claim, it is impractical and likely dangerous to the rights of the customers at issue (or to 

possible claims against the Receiver) to seek to do it ad hoc as Pride and 212 seem to wish. 

57. As noted above on the issue of whether boat owners know about the receivership or 

claims process, the real issue here seems to be that people somehow still are not aware of this.  

That is not the fault of the Receiver and it is not appropriate for Pride and 212 to seek to 

impose significant (further) costs on the Receiver to fix a problem created by boat owners 

whom Pride and 212 do not want inconvenienced as a result of that problem. 

The hydraulic trailer 

58. The May 12, 2015 letter from counsel for 212 to counsel for the Receiver, which was 

essentially delivered concurrently with the Motion Record, requests advice from the Receiver 

as to when it released the hydraulic trailer to KKI. 

59. The Receiver did not release the trailer to KKI.    The information provided to the 

Receiver by its agent was that KKI removed the hydraulic trailer on April 23, 2015, before the 

April 30, 2015 endorsement was made.   
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60. The Receiver has not been in occupation or in business at the Lagoon City marina at 

any time, including prior to May 1, 2015.  The Receiver had arranged for insurance, heat, and 

security by way of periodic review.  Further, all interest of Crate Marine in the personal 

property at Lagoon City had been conveyed to KKI at closing of the agreement of purchase 

and sale on April 10, 2015, so the Receiver was no longer itself seeking to control any such 

personal property at Lagoon City. 

61. As indicated in the letter from counsel for the Receiver on May 8, 2015 to Pride 

(Exhibit “L” to the Callery Affidavit), the Receiver regards the hydraulic lift as a matter for 

Pride to take up with KKI if so advised.  Counsel for KKI has done so in a letter attached at 

Exhibit “A” to 212’s Supplementary Motion Record served on May 14, 2014 at 2:44pm. 

D) CONCLUSION 

62. The Receiver accordingly requests that this motion be either dismissed or remitted for 

further hearing before the Honourable Mr. Justice Pattillo, who already spent significant 

judicial resources hearing and adjudicating all of these issues on April 30 and is therefore in 

the best position to deal with any (asserted) new issues. 

All of which is respectfully submitted this 15th day of May, 2015. 

A. FARBER & PARTNERS INC. 
COURT-APPOINTED RECEIVER OF CRATE MARINE SALES LIMITED, F.S. 
CRATE & SONS LIMITED, 1330732 ONTARIO LIMITED, 1328559 ONTARIO 
LIMITED, 1282648 ONTARIO LIMITED, 1382415 ONTARIO LTD., and 1382416 
ONTARIO LTD. 
 

 
      
Per:  Stuart Mitchell 
 Senior Vice President 



 
 

 

 

 
 

 



 

 

 

May 5, 2015 

 

 

Dear Sir/Madam, 

 

In the matter of the Court-appointed Receivership of Crate Marine Sales Limited 

et al. (“CMSL”) – Lagoon City Boat Owners 

 

As per previous correspondence, A. Farber & Partners Inc. is the Court appointed 

Receiver of CMSL. We are advised that effective May 1, 2015, the Lagoon City 

marina location is being operated by Pride Marine Group (“Pride”).  

 

As you know, the Court ordered the Receiver to complete a Property Claim Process 

whereby customers can establish ownership to boats stored at (among other places) 

Lagoon City.  

 

On April 30, 2015, a further Court Order was made providing that, “the Receiver is 

granted access to the Lagoon City property for the purpose of dealing with both the 

claimed and unclaimed customer’s boats. Such access shall be in force from May 1 to 

May 31, 2015.” Also, the Order provided that, after May 2 and 3 when the Receiver 

will have a representative on site, “the Receiver and Pride shall discuss and agree on 

reasonable periods where the Receiver’s representative should be present (not full 

time) and the Receiver will notify all customers that they should book an 

appointment to get their boat during one of those time periods.” The Order may be 

viewed on the Receiver’s website at:  

http://www.farberfinancial.com/insolvency-engagements/crate-marine-sales-

limited-et-al 

 

Accordingly, all Lagoon City boat owners must take the following steps, prior to May 

31, 2015, in order for their boats to be released by the Receiver: 

 

1. If not already done, submit a Proof of Property Claim to the Receiver. Copies 

of the Proof of Property Claims may be downloaded from the Receiver’s 

website (see website address above). Claim forms must be E-mailed to 

cratemarine@farberfinancial.com. Boats will not be released until a Claim has 

been submitted to and approved by the Receiver.  Claims that were not made 

by the January 30, 2015 deadline under the Court Order will be considered 

and, if appropriate, allowed in the discretion of the Receiver. 



 
 

 
 

2

2. Any amounts owing by boat owners for services, including storage, provided 

by CMSL and/or the Receiver must be paid. 

3. Meet with a representative of the Receiver at the Lagoon City Marina to permit 

the release of customer boats at a time arranged by the Receiver and Pride 

Marine. Contact Gena Lowe at cratemarine@farberfinancial.com or 416-496-

3762 for meeting schedule information. The meeting must take place no later 

than May 24, 2015. 

4. At the meeting, provide the Receiver’s representative with: 

a. A copy of documentation showing the Receiver has approved your 

claim; and, 

b. Original valid and current identification such as: 

i) driver’s license with a photograph of the Claimant; or, 

ii) if the Claimant is a corporation: 

(1) an originally signed letter on the Claimant’s letterhead 

addressed to the Receiver authorizing the Receiver to release 

the corresponding Third Party Property to such 

representative, and, 

(2) personal identification for the representative as per (i) above 

 

Please understand that boats will not be released at Lagoon City Marina other than 

in accordance with the terms of this letter due to the Receiver’s obligations under the 

Property Claims Procedure Order and otherwise. Thank you for your kind 

cooperation and understanding. We shall endeavour to work with you to make this 

as simple a process as possible in the circumstances. 

 

Yours very truly, 

A. FARBER & PARTNERS INC. 

Court-appointed Receiver of Crate Marine Sales Limited, et al. 



 
 

 

 

 
 

 



Protocol 

 
1. Unless otherwise defined herein, the capitalized terms used in this protocol shall 

have the meanings given to them in the Property Claims Procedure Order dated 
December 23, 2014 (the “PCPO”) or the Second Claims Order dated May 22, 
2015, as the case may be. For the purposes of the Keswick and Willow Beach 
marinas, “Accepted Property” shall mean the Accepted Property remaining at 
such locations on June 1, 2015 and “Occupier” shall mean KKI. For the purposes 
of the Lagoon City marina in Brechin, “Accepted Property” shall mean the 
Accepted Property remaining at such location on June 1, 2015 and “Occupier” 
shall mean Pride. 

 
2. Without any charge or other consideration, the Occupier shall release the 

Accepted Property to Claimants only in accordance with this protocol or any 
further order of the Court. 

 
3. The persons responsible for supervising compliance with this Protocol at the 

Keswick and Willow Beach marinas and at the Lagoon City (Brechin) marina, 
respectively, shall be ■ and ■, or their respective designates.  

 
4.  The Occupier may release Accepted Property to a Claimant only where: 
 

a. A Property Claim for the corresponding Accepted Property has been 
approved by the Receiver as evidenced by the Claimant and such 
Accepted Property  being  listed on the “Approved” Worksheet dated 
May ■, 2015 (the “Approved Worksheet”);   

 
b. If the Claimant is one or more individuals, each listed Claimant 

produces to the Occupier an original valid and current (i) driver’s 
license with a photograph of the Claimant issued by a Canadian 
province or US state, or (ii) passport issued by a sovereign nation with a 
photograph of the Claimant, in order to substantiate that the Claimant 
requesting the release of the Accepted Property is the corresponding 
Claimant listed on the Approved Worksheet. The Occupier shall take 
true and complete copies the items of identification it accepts from each 
Claimant;  and   

 
c. If the Claimant is a corporation, the representative of the Claimant 

produces to the Occupier (i) an originally signed letter on the 
Claimant’s letterhead addressed to the Occupier authorizing the 
Occupier to release the corresponding Accepted Property to such 
representative, and (ii) personal identification for the representative in 
accordance with section 4(b) hereof, in order to substantiate that the 
Claimant requesting the release of the Accepted Property is the 
corresponding Claimant listed on the Approved Worksheet and the 



representative is the duly authorized agent of the Claimant. The 
Occupier shall retain the originally signed letter from the Claimant and 
shall take true and complete copies of the items of identification it 
accepts from each representative of a Claimant.  

 
 5.      In the event that the Occupier  determines in accordance with section 4 that a 

Claimant is entitled to have released to it a specific boat that is Accepted 
Property, the Occupier may also release to such Claimant trailers stored 
underneath such boat or dinghies and other property such as tables, barbeques 
and life jackets, stored aboard a boat. However, in instances where any item of 
the type listed in this section 5 is not underneath or aboard a boat, the Occupier 
shall not release the item to a Claimant unless the item appears separately on the 
Approved Worksheet and the Occupier follows the procedures set out in section 
4. 

 
 6.       In the case of Keswick and Willow Beach, the Occupier shall be entitled but not 

required, and in the case of Lagoon City, the Occupier shall be required, to 
withhold releasing Accepted Property to any Claimant who has not paid any 
outstanding accounts for materials or services supplied to the Claimant by the 
Companies or the Receiver. As the assignee of the accounts receivable pursuant 
to the Sale Agreement dated February 8, 2015, KKI shall be entitled to all 
amounts collected from Claimants in respect of such outstanding accounts.   

 
7.       Any matter requiring determination pursuant to, or disputes under, this protocol 

shall be resolved solely and exclusively by the Court upon motion brought on 
notice by the Occupier, the relevant Claimant or any other interested Person.  

 
 8.       The Occupier shall maintain accurate records in respect of the Accepted Property 

it has released to Claimants, including copies of personal identification and 
original corporate Claimant authorization letters that the Occupier is required 
to obtain in accordance with sections 4(b) and (c). Such records or copies 
thereof shall be made available to (a) the Court upon its request and (b) other 
interested Persons upon Order obtained on motion to the Court.  

 
9.        This protocol shall continue to be in force and effect until the Occupier is no 

longer in possession of any Accepted Property or until such other time as 
determined by an Order of the Court. 
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