
  

 

OSHA’s Anti-retaliation 
Rules Delayed Until Dec. 1  
OVERVIEW 

The Occupational Safety and Health Administration (OSHA) issued a 
final rule requiring certain employers to electronically submit injury 
and illness data that they already record. The rule also includes anti-
retaliation provisions that prohibit employers from discouraging 
workers from reporting an injury or illness.
  

Since the final rule was issued, additional developments have 
occurred: 

 On Oct. 12, 2016, OSHA announced it would delay 
enforcement of the anti-retaliation provisions to Dec. 1, 
2016, due to a lawsuit challenging the rule.  

 On Oct. 19, 2016, OSHA published an interpretation of how 
the anti-retaliation provisions affect employee discipline, 
drug and alcohol testing, and safety incentive programs.  

ACTION STEPS 

Despite the court challenge, the anti-retaliation provisions are 
scheduled to take effect on Dec. 1, 2016. For this reason, employers 
should review their programs and policies to comply with the new 
rule and OSHA’s recent interpretation.

HIGHLIGHTS 

• Employers must inform their 
employees of their right to report 
workplace injuries and illnesses.   

• Blanket, mandatory drug testing 
policies for reporting workplace 
injuries are prohibited.  

• Incentive programs must not 
discourage employees from 
reporting workplace incidents. 

 

IMPORTANT DATES 

Dec. 1, 2016 

The anti-retaliation provisions of the 
electronic reporting rule become 
effective. 

July 1, 2017 

The first electronic reports are due 
to OSHA by this date. 

Provided By: 

Higginbotham 

https://www.federalregister.gov/articles/2016/05/12/2016-10443/improve-tracking-of-workplace-injuries-and-illnesses#h-4
https://www.osha.gov/pls/oshaweb/owadisp.show_document?p_table=NEWS_RELEASES&p_id=33315
https://www.osha.gov/recordkeeping/finalrule/interp_recordkeeping_101816.html
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Adverse action includes:  

• Discharging, demoting or 
denying a substantial bonus or 
other significant benefit. 

• Assigning the employee 
“points” that could lead to 
future consequences. 

• Demeaning or embarrassing 
the employee. 

• Threatening to penalize or 
otherwise disciplining an 
employee for reporting. 

• Requiring employees to take a 
drug test for reporting without 
a legitimate business reason. 

THE NEW ANTI-RETALIATION PROVISIONS 

According to OSHA, the final rule does not create additional anti-retaliation obligations for employers, but merely 
clarifies existing law regarding employee anti-retaliation protections. Specifically, OSHA’s new anti-retaliation provisions: 

 Require employers to inform employees that they have a right to report work-related injuries and illnesses free 
from retaliation;  

 Direct employers to adopt reasonable procedures that employees can use to report work-related injuries and 
illnesses; and 

 Prohibit employers from retaliating against employees solely because they report work-related injuries or 
illnesses.  

According to the final rule, a procedure or system is reasonable if it is not 
unduly burdensome and does not deter or discourage employees from 
reporting workplace injuries or illnesses.  

On Oct. 19, 2016, OSHA published an interpretation of how the new anti-
retaliation provisions affect employee discipline, drug and alcohol testing, 
and safety incentive programs. In this interpretation OSHA explains that to 
establish a case of retaliation, OSHA inspectors will need to prove that: 

1. An employee reported a work-related injury or illness; 

2. The employer took an adverse action against the employee 
reporting the injury or illness; and 

3. The adverse action was taken because of the report and not because 
of a legitimate business reason.  

IMPLICATIONS FOR EMPLOYERS 
The final rule does not specifically prohibit employers from disciplining employees who are injured on the job because 
they fail to follow safety procedures. Similarly, the rule does not prohibit drug and alcohol testing policies or the 
implementation of employee safety incentive programs.  

Rather, the new anti-retaliation provisions prevent employers from using policies and programs in a way that deters or 
discourages employees from reporting work-related injuries and illnesses.  

Employee Discipline 

Under the final rule, employers can use disciplinary procedures for legitimate business purposes. This means that 
employers can discipline an employee who violates safety rules or reasonable reporting procedures.  

https://www.osha.gov/recordkeeping/finalrule/interp_recordkeeping_101816.html
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Objective Reasonable Basis 

• Is it reasonable to conclude 
that drug use could have 
contributed to the injury or 
illness? 

• Were all employees involved in 
the incident that caused injury 
or illness tested? 

• Does the employer have an 
increased interest in 
determining whether drug use 
was a factor because of the 
hazardousness of the work? 

However, disciplining an employee simply because the employee reported a work-related injury or illness would be a 
violation of the anti-retaliation provisions. It would also be a violation for the employer to inconsistently enforce 
employee compliance with workplace safety rules and procedures.  

To determine whether a particular policy, rule or employee disciplinary action complies with the new rule, OSHA 
recommends that employers consider, among other things: 

 The reasonableness of the rule; 

 Whether an employee had a good reason to deviate from the rule; 

 Whether the employer has a substantial interest in the rule and on its enforcement; and 

 Whether any disciplinary action taken against an employee is proportionate to the employer’s interest in the 
rule. 

Drug and Alcohol Testing  

The final rule prohibits employers from adopting blanket policies that require all employees to submit to drug and 
alcohol testing after reporting a work-related injury. According to OSHA, requiring (or the threat of requiring) employees 
to submit to drug and alcohol testing after reporting an injury—regardless of the reasons and circumstances surrounding 
the incident—is a form of adverse action. OSHA states that mandatory blanket policies are problematic because:  

 A blanket policy would require drug testing even for injuries or 
illnesses that may have no connection to the use of drugs or alcohol; 
and 

 Employees may not report injuries for fear of having to submit to 
drug testing procedures.  

However, the final rule does not prohibit employers from testing employees 
who are injured at the workplace or adopting drug- and alcohol-testing 
policies. The testing must be: 

 Conducted in accordance with federal, state or local laws;  

 Part of pre-employment or random screening initiatives;  or 

 Justified by an objectively reasonable basis. 

OSHA’s interpretation suggests that under these acceptable circumstances, an employer may require injured employees 
to submit to drug and alcohol testing to qualify for a premium discount from its workers’ compensation insurance carrier 
if the testing policy and the discount are allowed by, and consistent with, local workers’ compensation laws. The main 
principle behind this rationale is that employers should use drug and alcohol testing as a tool to evaluate (and possibly 
eliminate) the root causes of work-related injuries and illnesses, and not as a form of employee discipline.  
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Incentive Programs 

Under the final rule, employers may continue to implement employee safety incentive programs to encourage 
workplace safety and promote more worker participation in safety-related activities. However, withholding a substantial 
bonus or significant benefit from an employee—solely because the employee reported an injury or illness—is a form of 
adverse action.  

OSHA has long been concerned with employer-sponsored incentive programs that intentionally or inadvertently 
discourage appropriate reporting of workplace safety incidents. The rationale for OSHA’s concern is that if employees 
are sufficiently motivated, they will underreport incidents in order to obtain the incentive. For example, an incentive 
program that rewards employees with a bonus or a prize if there are no injuries reported for at least 90 consecutive 
days, may discourage employees from reporting incidents solely to receive the bonus or prize.  

For this reason, OSHA’s memo outlines that acceptable incentive programs should reward: 

 Worker participation in safety program activities and evaluations; 

 Worker completion of safety and health training; 

 Reporting and responding to hazards and close calls/near misses; 

 Safety walkthroughs and identification of hazards; 

 Conformance to planned preventive maintenance schedules; or 

 Compliance with legitimate workplace safety rules. 

ENFORCEMENT 
Historically, OSHA’s role in enforcing anti-retaliation protections has been reactive, meaning that it could investigate and 
cite employers only after receiving a retaliation claim.  

However, the new anti-retaliation provisions allow OSHA to take a more proactive enforcement role. OSHA will not need 
to wait until a retaliation claim is filed to issue a citation against an employer if OSHA finds that the employer is 
discouraging appropriate reporting. This is possible because the new rule integrates the new anti-retaliation provisions 
into OSHA’s regulations, allowing OSHA to enforce them through its citation process.  

In light of increased OSHA penalties and a new, more comprehensive inspection process, OSHA’s ability to cite 
employers for anti-retaliation violations becomes a greater potential threat to noncompliant employers. 

MORE INFORMATION 
We will continue to monitor this and other OSHA developments and update you with relevant information. In the 
meantime, please contact Higginbotham for more information on the anti-retaliation provisions, the electronic reporting 
final rule or other OSHA compliance questions. 
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