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Plaintiffs Alan Philipp (“ Philipp”), Gerald G. Stiebel (“ Stiebel”), and Jed R. Leiber
(“Lelber,” together with Philipp and Stiebel, the “ Plaintiffs’), by their undersigned counsel,
respectfully oppose the Motion to Dismiss filed on March 11, 2016 (the “Motion”) by
Defendants the Federal Republic of Germany (* Germany”) and the Stiftung Preussi scher
Kulturbesitz (“SPK,” together with Germany the “Defendants’). Germany has a unique
responsibility to victims of the Holocaust. The Motion is acomplete abdication of that
responsibility, and presents no sound reason not to allow this case to proceed.

INTRODUCTION

The Nazi death camps did not spring fully formed into history. Indeed, the Holocaust did
not begin in 1942 when the Nazis—including those involved in the facts of this case—conspired
at the Wannsee Conference to plan the industrialized murder of every Jew in Europe. It did not
begin when German troops crossed into Poland on September 1, 1939 and started World War 11.
It did not even begin when Germans smashed the homes and businesses of Jews on November 9,
1938—the infamous Kristallnacht. The Holocaust began on January 30, 1933, when Adolf
Hitler became Chancellor of Germany, and the institutionalized persecution of German Jews
commenced immediately. Plaintiffs’ ancestors were swept up in that storm. From the moment
the Nazis took power, the collection of art dealers that each owned part of the iconic collection of
Medieval devotional art and reliquaries known as the Welfenschatz, or Guelph Treasure, were in
the sights of officias stretching all the way to Hitler. And when the levers of power began to
pivot towards the Welfenschatz—in 1933—those Jewish art dealers had no chance.

Defendants presently seek the jurisdictional dismissal (or the parallel avoidance of
substance, their premature and unwarranted statute of limitations defense) of Plaintiffs’ case for a

simple reason: this case can only be litigated and won by endorsing the coercive and rapacious
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acquisition of the art in question in this case by Hermann Goering. That is to say, Defendants
could only prevail in this case by endeavoring to prove substantively the validity of a scheme
hatched in a letter to Hitler, prosecuted with the knowledge and support of Goering, to take the
Welfenschatz from Plaintiffs’ ancestors. Germany’sinternationa reputation could never recover
from such an endeavor, and Defendants are understandably keen to avoid it if they can.

Paintiffs respectfully submit that the Court should not indulge them, because the legal
arguments they offer here are insufficient reason to do so.

Plaintiffs are the successors to those men whose world and professiona lifeblood was
taken by Germany—a Defendant in this case. They come before this Court because Congress
conferred jurisdiction over claims such as the Plaintiffs’ pursuant to the Foreign Sovereign
Immunities Act (the “FSIA”). The FSIA identifies those circumstances in which foreign
sovereigns (Germany) and their instrumentalities (the SPK) cannot claim sovereign immunity
and are subject to this Court’ s jurisdiction under what are known as the expropriation and
commercial activity exceptionsto sovereign immunity. In this case, the FSIA confers
jurisdiction over Plaintiffs’ claims arising out of their allegations that the Welfenschatz was
conveyed under duressin 1935 to a straw man for the Prussian government at the bidding of
Hermann Goering. The reasons that the FSIA applies here are straightforward. Any transaction
involving Jewsin Germany 1935 carries alegal presumption of coercion and invalidity, a
presumption that was imposed by the victorious Allies that had to defeat Defendant Germany in
awar it had started, the worst that the world has ever seen. After the war, the Allies established
principles of international law that recognized Germany’s genocide and disregard for property
for what it was. Jewish victims of persecution like the Plaintiffs ancestors are victims of takings

in property in violation of international law. Asaresult, and because the Defendants are



Case 1:15-cv-00266-CKK Document 19 Filed 05/11/16 Page 11 of 83

engaged in commercial activity in the United States, this case presents precisaly the category of
claims over which 8§ 1605(a)(3) of the FSIA, the expropriation exception, creates jurisdiction.

Against this, Defendants take a position that is almost too remarkable to believe.
Germany, the instigator of the Holocaust and World War 11, contends that the persecution and
expropriation of property from its Jewish residents were a sufficiently interna affair so as not to
be aviolation of international law. In addition to the callousness that this argument reflects, it is
a contention that has been rejected by every court thus far to consider claims to Nazi-looted art
brought under the expropriation exception. Defendants offer a variety of excuses for this
assertion, but they al boil down to this: Germany believes that it has done enough when it
comes to Nazi-looted art. Asthe First Amended Complaint (“FAC”) makes clear, nothing
should be further from the truth. The obvious absurdity is Germany’ s argument that while the
actions of Nazi allies like Hungary against their own citizens are not immune from review,
Germany’ s destruction of its own Jewish population (including Plaintiffs' ancestors) was
somehow a purely internal affair that should not be subject to jurisdiction.

In the alternative, the FSIA providesjurisdiction over Plaintiffs’ claim for unjust
enrichment pursuant to 8 1605(a)(2), the commercial activity exception. If Defendants
characterization of the 1935 transaction were to carry the day, then it would be, in their own
words, a purely commercia event. Defendants’ actions in Germany, and their actions in the
United States, would meet the elements of that exception to sovereign immunity.

Despite Defendants’ various arguments, there are no legal, prudential, or equitable
impediments to Plaintiffs' claims. Plaintiffs' caseis squarely in line with the foreign policy of
the United States and does not provide any basis to constrain this Court’ sjurisdiction. There has

been no adjudication to date in Germany that is entitled any comity or deference. Thereis,
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indeed, no administrative remedy available that Plaintiffs could exhaust, but even if there were
they are not required to do so before bringing this action. Defendants disingenuously refer to the
Advisory Commission created by Germany in 2003 that presided over an unsuccessful mediation
as “the chance [for Plaintiffs] to make their claim.” Motion at p. 35. The Advisory Commission
is anon-binding body that renders recommendations to German museums, nothing more.
Defendants well know this and proclaim as much routinely.

Not only is the Advisory Commission a mere consultative body, it isalso asham. In
thirteen yearsit has presided over a paltry number of disputes relative to the scale of Nazi-looted
art in German museums, and has established in recent yearsthat it exists only to create a pretense
of offering fair and just solutions to victims of Nazi plunder and their heirs. In the Plaintiffs
case, it heard compelling evidence of the fractional value that the 1935 transaction supposedly
gaveto the Plaintiffs’ ancestors—to which they were not allowed free access—established by an
expert appraisal by Sotheby’s. It saw the documents in which Goering and Hitler’s henchmen
discussed explicitly the small portion of the Welfenschatz' s actual worth that the transaction
paid. It heard nothing in response from Defendants, yet it waved away Plaintiffs’ clamina
conclusory recommendation. Since then, the Advisory Commission has continued to embarrass
itself with recommendations that make pronouncements such as the suggestion that conditions
for Jewish bankersin 1935 in Germany were not really all that bad, a contention that would
come as agreat surprise to Germany’s Jews of the time.

This deficiency underscores why the Defendants’ forum non conveniens argument fails to
persuade. Germany is not an adequate forum. Its courts are hostile to restitution claims and
would not hear this case. Even if, as Defendants self-servingly suggest, they would not

themselves rai se the statute of limitationsin Germany, it would not mean that Plaintiffs would
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find aviable forum there. Substantively, Germany has proven a complete inability to address
substantively the question of Nazi looted art. Despite the adoption of the 1998 Washington
Principles on Nazi-Stolen Art, the 1999 “Erklarung der Bundesregierung, der Lander und der
kommunalen Spitzenverbénde zur Auffindung und zur Rickgabe NS-verfol gungsbedingt
entzogenen Kulturgutes, insbesondere aus j idischem Besitz’ vom 9. Dezember 1999 (the
“Collective Declaration”) that committed Germany’ s federal government and 16 states to the
Washington Principles, and the creation of the Advisory Commission itself, Germany’s national
level restitution policies are completely incoherent. Even more tragically, given Germany’s
admirable confrontation of its past in other respects, when it comesto art, Germany is more at
home in the company of the countries of Eastern Europe that barely acknowledge the historica
reality at all (asthe Motion concedes). The “progress’ that Defendants tout is taken out of
context and is out of date. In short, Germany is hurtling in the wrong direction when it comes to
Nazi-looted art, tragically ironic given Germany’ s sole responsibility for theissue. The
Defendants’ gloating in the Motion about the recommendation of the useless and compromised
Advisory Commission that they themselves control only proves the point.

Further, even if Germany were an adequate alternate forum, Defendants have not met
their burden to meet the public and private factors necessary to disturb Plaintiffs' choice of
forum. Two Plaintiffs are United States citizens. There is no meaningful differencein the
burden that the translation of documents imposes; whether the caseisthere or here it will be
litigated in alanguage that is foreign to one side of the case. This Court is entirely competent to
consider the application of German law.

Lastly, Plaintiffs clamsaretimely. Defendants assertion of the statute of limitations

flouts two decades of international commitments by dozens of nations around the world to reach
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the merits of Nazi-looted art claims. It is sad that Germany, responsible above all othersin the
first instance, is the first such nation in history to plead the passage of time as a defense to its art
looting war crimes. Legaly, the fact-intensive argument advanced by Defendants is wholly
premature on amotion to dismiss. It isalso wrong as amatter of actual fact. Germany itself,
through the adoption of its various policies, has agreed to hold disputed objects like the
Welfenschatz in trust pending any resolution. It did not break that promise until 2014.
Furthermore, the documents that demonstrate the high level conspiracy involving Goering were
only recently available from their archival sources.

FACTS

The Welfenschatz consists of severa dozen medieval reliquary and devotional objects
that were originally housed in the Braunschweiger Dom (Brunswick Cathedral) in Germany.
FAC at 1 30. Originally comprised of eighty-two objects, the portion of Welfenschatz that is
now wrongfully in the possession of the SPK consists of forty-two remaining pieces. 1d. at  31.
Among them are the famous Guel ph Cross (Welfenkreuz); Portable Altar of Eilbertus (Tragaltar
des Eilbertus); the Head Reliquary of St. Blasius (Kopfreliquiar des Hlg. Blasius); and the crown
jewel of them al, the Chapel Reliquary (Kuppelreliquiar) that is featured on commercial articles
sold around the world, including the United States. Id. at § 26, 31. The Welfenschatz occupies a
unique position in German history and culture, harkening back to the early days of the Holy
Roman Empire and conceptions of German national identity and power. Id. at § 32.

In or around 1929, the Consortium of the Plaintiffs’ ancestors and predecessors came
together. Id. at 1 34. It consisted of three art dealer firmsin Frankfurt: J.& S. Goldschmidt, I.
Rosenbaum, and Z.M. Hackenbroch (together, the “ Consortium”). Id. Zacharias Max
Hackenbroch (*Hackenbroch™), Isaak Rosenbaum (“ Rosenbaum”), Saemy Rosenberg

(“Rosenberg”), and Julius Falk and Arthur Goldschmidt (“ Goldschmidt”) were the owners of
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those firms, together with plaintiffs ancestors and/or predecessors-in-interest in this action. 1d.
at 1. The Consortium was aloose association of these art dealersin the Frankfurt areawho
pooled their resources to acquire the Welfenschatz on October 5, 1929 by agreement with the
Duke of Brunswick-Luneburg. 1d., Exhibit 1. It was not a separate incorporated entity; despite
the Motion’ s inventions on this point the FAC is explicit that the Welfenschatz owners were
those who signed the agreement to buy it and the coerced transaction to sell it, not aformal
corporation of some sort. Id. at 34-35. Thisacquisition on the eve of the Great Depression,
even though the Nazis had not yet assumed power, was controversial, even at the time, among
the significant nativist forces that would make Hitler’ s assumption of the Chancellorship
possible. Id. at 1 36-40.

As the Consortium went about their business, the town council of Frankfurt resolved on
August 26, 1930 “that the most valuable and oldest cultural assets of the German people, in
particular the Welfenschatz, should not be permitted to be sold abroad, so that it can remainin
the country,” despite having no interest in the private property of the members of the
Consortium. 1d. at 38. Asthe Weimar Republic careened towards its disastrous end, the
Consortium was able to bring the Welfenschatz to the United States to offer it for saleto
museums. Id. at §41. To some extent, the Consortium succeeded. By 1930-31 about half of the
collection had been sold to museums and individuals in Europe and in the United States. Id.
Those 40 pieces (out of 82 overall) which were sold to the Cleveland Museum of Art and others,
however, comprised only about 20 percent of the value of the Welfenschatz acquired in 1929—
and did not include the most valuable pieces such as the iconic Kuppelreliquiar. 1d.

In the end, they ran out of time. The members of the Consortium were soon caught along

with millions of others with the rise to power of the Nazis — the National Socialist German
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Workers Party (National Sozialistische Deutsche Arbeiterpartel, or “NSDAP”). Id. at 144. In
the parliamentary el ections of 1932, the NSDAP won a plurality of the popular vote for the first
time. Id. at 149. This gave the NSDAP the largest faction within the Reichstag, though not yet
amajority. It wasto be the last democratic election in Germany until after 1945. |d.

On January 30, 1933, Adolf Hitler was appointed Chancellor by aging Reich President
Paul von Hindenburg. 1d. a 150. What was initialy perceived as a stabilizing nod to
conservatism, immediately descended into an onslaught of repression. Id. After the Reichstag
Fire of February 27, 1933, the administrative and legislative enactment of the Nazis' racial
theories were enacted swiftly, with popular and violent expression along sideit. Id. at 1 51-52.
The “Decree of the Reich President for the Protection of People and State” of February 28, 1933,
better known as the Reichstag Decree, gave Hitler far-reaching, violent means of power. Id. at
153. Articles of the German Constitution that affected the fundamental rights of citizens were
overridden. 1d. Henceforth, the restriction of personal freedom, freedom of expression and of
personal property were expressly sanctioned by the state. 1d. Infringements of the Regulation
were punished with confiscation, prison, penitentiary, and death. Id. Similarly, the Enabling Act
of 1933 (Gesetz zur Behebung der Not von Volk und Reich, or Law for the Remedy of the
Emergency of the People and the Reich) amended the Weimar Constitution further, giving the
Chancellor—i.e., Hitler—the power to enact laws without the legidlature. Id. at 55. Other laws
followed in this vein: the Restoration of the Civil Service Law of July 4, 1933, the destruction of
public unions and democratic trade associations in April and May, 1933, the institutionalization
of the one-party state and expulsion of non-National Socialists (July 14, 1933), and the repeal of

the fundamental constitutional rights of the Weimar Republic al followed. 1d. at 1 56.
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These laws and regulations, while draconian, barely approach the repression that was
unleashed on Germany’ s Jews. |d. at 157. Through the collective humiliation, deprivation of
rights, robbery, and murder of the Jews as a population, they were officialy no longer considered
German. 1d. Boycotts of Jewish businesses spread in March and April 1933, just weeks after
Hitler’ s ascension, with the encouragement of the stateitself. Id. at 158. By the spring of 1933,
the concentration camp at Dachau had opened, and the murder of Jews detained there went
unprosecuted. Id. at 59. This may seem unsurprising with the benefit of hindsight, but
Germany had descended in a matter of weeks to a place where Jews could be plucked off the
streets, imprisoned, and murdered just yards away from their neighbors, al without consequence.
Id. It was not merely that such violence could happen with impunity, but also that it was now
officially encouraged. 1d. at  60.

None of thiswas in any way subtle or removed from the Nazis' stated goal: the complete
physical removal of Jews from German society. Id. at § 61. Judges, lawyers, doctors, retailers,
art dealers—the bedrock of the German middle class—were targeted and driven out of their
ability to make aliving. Id. Thelatent danger for Jewsto lose their lives and their property was
not dependent on the new laws noted above, though they hastened the threat. Id. at 64. More
laws restricted the ability of Jewsto transfer assets—punishable by death—as Jews were tortured
in Gestapo, S.A. and S.S. cellars or ssimply beaten to death in broad daylight. Id.

Prussia and the Nazis Train Their Sights on the Wefenschatz

The members of the Consortium were soon completely cut out of economic lifein
Germany and themselves threatened with violence. Id. at 66. The Geheime Staatspolizei—the
Gestapo—opened files on the members of the Consortium because of their ownership of the
Welfenschatz and their prominence and success. Id. at 67. Not surprisingly, Prussian interest

in the Welfenschatz that had previously faltered was soon revived now that the Consortium’s
9
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members—the owners of the Welfenschatz—were so vulnerable as Jews. Id. at §68. What was
only recently revealed after the pertinent documents were concealed for decades is just how
explicit the conspiracy to take the Welfenschatz from the Consortium was, and how clearly those
conspirators knew, subjectively, that the contours of the “negotiation” were fractions of the
collection’s actua value. Id. at 1 69.

The Consortium’s members had the misfortune to live in Frankfurt, which had a new
mayor: former District and Local Leader of the Kamfbund fiir deutsche Kultur—the League of
Struggle for German Culture—Friedrich Krebs (“Krebs’). Krebs quickly wrote to Hitler himself
(emphasis added):

Under your leadership, the new Germany has broken with the materialism of the

past. It considers the honor of the German people as its most valuable asset. In

order to reclaim this honor on an artistic level, | believe the recovery and the

ultimate acquisition of any irreplaceable treasures from German’s middle ages,

such as they are organically combined in the [Welfenschatz], would be adecisive

step. According to expert judgment, the purchaseis possible at around 1/3 of its

earlier value. It therefore relates to an amount that will be proportionally easy to

raise. | therefore request that you, as Fihrer of the German people, create the legal
and financia preconditions for the return of the [Welfenschatz].

Id., Exhibit 2. To put thisin context, in the period of time that the Motion tries to portray asless
than repressive, the Consortium was explicitly targeted by the mayor of the city in which they
lived, in adirect communication to Hitler himself—which itself acknowledges the intent to
obtain the Welfenschatz for areduced vadue. Id. at §71. Krebswould go on to distinguish
himself as mayor by firing all Jewish civil service employees before the Law for the Restoration
of the Civil Service was enacted—Ilaying to rest the legalistic fiction advanced by the Motion
that the passage of Nazi laws puts the deprivation of Jews' rights as Germans on any kind of
limited time frame after January 30, 1933. Id. at  72.

Aswould later become apparent, Goering soon assumed the role as the red driver of the

guest for the Welfenschatz. Goering was Prime Minister of Prussia at that time. 1d. at 1 73-74.
10
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His appetites were as prodigious as they were legendary, particularly with respect to art. Id. at
75. He cultivated for himself an image of culture and refinement that was belied by hislust for
plundered art. Throughout his period of influence in the Third Reich, Goering targeted art that
he wanted, but seldom, if ever, did he simply seize property. Instead, he routinely went through
the bizarre pretense of “negotiations” with and “purchase” from counterparties who had little or
no ability to push back without risking their property or their lives. 1d.

Goering had considerable help in the gathering conspiracy, which soon approached the
Consortium. Adolf Feulner (“Feulner”) was director of the Museum of Decorative Arts and
History Museum in Frankfurt starting in 1930, and, from 1938 to his death, the head of the
Kunstgewerbe (arts and crafts collection) of Cologne. Id. at 1 76-77. In aletter dated
November 1, 1933, Feulner wrote to the President of the German Association for the
Preservation and Promotion of Research (Deutsche Gemeinschaft zur Erhaltung und Forderung
der Forschung, or the “DFG”), Friedrich Schmidt-Ott (“ Schmidt-Ott”) about the results of his
approach to Hackenbroch about acquiring the Welfenschatz. 1d. at §77.

On January 1, 1934 museum directors Dr. Otto Kimmel (“Kimmel,” of the State
Museums), Dr. Robert Schmidt* (“ Schmidt” of the Schloss Museum, the predecessor of the
Kunstgewerbemuseum where the Welfenschatz is today), Dr. Karl Koetschau (*Koetschau” at
the Kaiser-Friedrich-Museum), and Dr. Demmler (at the German Museum), together with Dr.
Hans-Werner von Oppen (“von Oppen,” Speaker in the Ministry of Education and Board

member of the Dresdner Bank) visited the collections stored at the bank whose possession had

Schmidt was later shown to be the most craven sort of opportunist. When the war
ended, helied to Allied forces to secure himself arole at the Central Collecting Point at
Wiesbaden, from which he found himself a prosperous post-war career. Despite direct firsthand
knowledge of the transaction, he described the purchase price of Prussia’ s 1935 acquisition of
the Welfenschatz as 7 million RM—»both below market, as well as a complete fabrication. 1d. at
181.

11
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been taken by Prussian intervention. Id. at 79. The Welfenschatz was discussed at this
meeting, and clearly not for thefirst time. Id. Asthe minutes of the meeting composed by a Mr.
Stern of the Dresdner Bank noted:

On previous visits the museum directors, and in particular Prof. Koetschau, had

noted that it was of considerable interest to establish the waysin which to

incorporate the Welfenschatz. When Prof. Koetschau returned to thisissue again

and Dr. von Oppen was informed about the possibilities on the matter, | told him

that the Welfenschatz was with an art dealer consortium, that would be happy to

liquidate their failing business, and that | would be able to commence negotiations
with the appropriate person, if this were desired.

Id. Stern notesin the minutes menacingly that the Consortium might be willing to accept alower
price “to liquidate the business so as not to suffer even more loss of interest. . ..” Id. at 82.

It was at this point that the Dresdner Bank assumed its eventual role as a straw man for
theintended transaction. Id. at 88. Dresdner Bank (ironically founded in the 19" century by
German Jews later aso persecuted and deprived of their art collection) was majority-owned by
the German state at the time of the Nazi ascension to power. 1d. Between 1933 and 1937, when
it was once again privatized, it played asimilar rolein other cases. 1d. On August 15, 1935, the
Dresdner Bank executed an agreement to sell the Berlin museums more than 1,000 works,
including works “ purchased” from Jewish owners under the days of early Nazi terror. 1d. These
works of art came from Jewish art collections which had been handed over to Dresdner Bank as
collateral at some point and which were sold by Dresdner Bank, as the bank's property, in mid-
1935 to the Prussian Nazi-State in order to enrich the Berlin state's museums' collections. Id.

On January 23, 1934, Stern reported to the Reichsbank directorate that his intermediary
Alfons Heilbronner (“Hellbronner”) had not succeeded with the spokesman of the Consortium.
Id. at 192. He was told that the Consortium “will not go down under 6.5 million RM, perhaps 6
million RM in extreme circumstances.” Id. Heilbronner traveled to tell Rosenberg that the price

could not exceed 3.5 million RM. 1d. at 193. Stern memorialized another meeting on May 11,
12
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1934: Mulert had called, and wanted to know if it was going to be possible to “secure the
Welfenschatz for German museums.” Id. at 1 94. Koetschau then asked Stern when the
negotiations over the Welfenschatz would begin. 1d. at §97. Stern reported that he expected a
firm offer from the Consortium, and that the price of 3.5 million RM being pursued would be a
“very low” price constituting 15% of the Welfenschatz’ svalue. Id. To put it in context, if 3.5
million RM were 15% of the value of the Welfenschatz, then the Welfenschatz' s full value
would have been 23.33 million RM, or nearly six times the eventual price of the transaction. 1d.
at 198. A month later, Stern advised the director of the Schloss Museum that negotiations had
stalled because the Consortium continued to insist on aprice over 7 million RM. Id. at 1 99.

Starting in the summer of 1934, the situation was stepped up by the involvement of two
enthusiastic purveyors of genocide: Paul Kérner (“Kdrner”) and Wilhelm Stuckart (“ Stuckart™).
Id. at §100. Korner aready had a successful Nazi career behind him by 1934. Since 1926 he
had been adjutant for Goering. Id. at §102. Korner was an NSDAP Party member starting in
1931, and later of the Schutzstaffel (the“S.S.”). 1d. After Goering became Prussian Prime
Minister in April 1933, Korner was appointed Secretary of the Prussian State Ministry. 1d. at
103. Findly, and most tellingly, Korner later attended the Wannsee Conference in suburban
Berlin in January 1942, at which Reinhard Heydrich, Adolf Eichmann, and other high ranking
war criminals decided upon the implementation of the “fina solution of the Jewish question”—
the plan to exterminate the entire Jewish population of Europe. Id. at § 105.

Stuckart first came into contact with the Nazi Party in 1922 while alaw student, and
enrolled in the Party. 1d. at 1106. By 1926, he was the legal adviser of the NSDAPin
Wiesbaden, and in 1930 of the Kampfbund fur Deutsche Kultur. 1d. On May 15, 1933 Stuckart

was appointed as Acting Assistant Secretary of State in the Prussian Ministry of Science, Culture
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and Public Education. Id. at §107. Just afew weeks later, he was appointed Secretary of the
Ministry of Science and entrusted with the representation of Science Minister Bernhard Rust. 1d.
Notably, Stuckart was instrumental in the drafting of the “Nuremberg Laws’ that codified de
jure the de facto exclusion of Jews from all aspects of society. Id. at 1109. In 1936 he became
Chairman of the Reich Committee for the Protection of German Blood. 1d.

Still in his capacity as Deputy Minister of the Ministry of Science, Stuckart replied to a
June 26, 1934 letter from Korner on July 14, 1934. Id. at 1111. Korner had submitted to
Stuckart adraft of aletter to be sent to Hitler, to which Stuckart offered his opinion as follows:

| note that in the opinion of the Prussian Minister of Finance, an acquisition by the
Prussian State would be within the range of possibilities, providing that the
President of the Reichsbank (in parallel the negotiations that were recently held
between him and myself in relation to the question of purchasing the art
collections that are situated at Dresdner Bank, about which | have notified the
Prime Minister through official channels) declares himsdlf to be in agreement that
the payment would not take place in cash, but by issuing Prussian treasury bonds.
Reichsbank President Schacht held out the prospect of the same kind of financing
for the acquisition of the Guelph Treasure by the Prussian State. This means that
Prussia does not need to raise any funds now, but solely takes on aless onerous
indebtedness. In this way, Prussiawould be put in a position where it was able to
subsequently bring the historically, artistically and national-palitically valuable
Guelph Treasure to the Reich in addition to many other valuable cultural
treasures.

Id., Exhibit 3 (emphasis added). Most importantly, this draft letter isintended for Hitler himself.
Currying favor with the Fihrer through acquiring the Welfenschatz was the overriding goal. 1d.
at 1113. Further, it reflects that Stuckart had already vetted the plan with the Prime Minster of
Prussia—i.e., Goering. Id. Lastly, the financing that had been considered, approved, and
planned, came from Schacht, the President of the Reichsbank. Id. Stuckart thus describes the
motive for the acquisition of Welfenschatz: to impress Hitler and his circle, and to do so for a
less than market price. Id. at 1117. The letter went on to recommend that the city of Hannover

be discouraged from entering into the negotiating picture. Id. at 1 115.
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This process only accelerated as 1934 went on. |1d. at 1119. The National Socialist
regime was not content to enact legislation targeting specific policy aims. Id. The Naziswere
clear that the real goal was Gleichschaltung-the transformation of society itself. 1d. Art was at
the center of thisplan. 1d. In 1933, Minister for Propaganda and Education Joseph Goebbels
founded the Reich Chamber of Culture (Reichskulturkammer)—after first organizing the April 1,
1933 Jewish boycotts. Id. at 120. The Reichskulturkammer assumed total control over cultura
trade, and membership was required to conduct business. 1d. Needlessto say, Jews were
excluded, effectively ending the means of work for any Jewish art dealer like the Consortium
membersin one stroke. 1d. Mgor dealers' collections were liquidated because they could not
legally be sold. 1d. Theimpact of the Jewish exodus from German economic and cultural life by
this time was made clear in a Municipal Memorandum Concerning the Departure from Culture
Associations by Jewish Members,” dated February 16, 1934. Id. at 1125. Tosumit all up, on
December 1933, the Frankfurt city treasurer wrote to Krebs with regard to the current climate:

In the period from 1 March to 31 October 1932, 372 Jewish firms were closed. In

the same period of the year 1933, 536 Jewish firms were closed. It isnot only the

increasing the number closures from 1932 to 1933 that shows the severe

economic damage that the city has seen. Rather, it has to be noted that while the

earlier closures were also followed by corresponding new applications, there can
of course be no question of any significant new registrationsin 1933.

Id. at §126. Thiswas not in the 1940s, it was the same calendar year as the Nazis took power.

Because of the anti-Semitic climate Rosenbaum and his nephew Rosenberg, the two co-
owners of |. Rosenbaum, gave up after Rosenberg had received awarning from atrusted friend
and World War | comrade that he should better “go on along vacation abroad.” 1d. at  128.
They left Germany, and emigrated to Holland after being extorted by the Gestapo for “flight
tax.” Id., Exhibit 4. The owners of the art dealer J. & S. Goldschmidt (also part of the

Consortium) were forced by the Reich Chamber of Culture to vacate its premises at Berlinin
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1934, where it had been since 1923 in the Palais Rathenau. 1d. at 129. J.&S. Goldschmidt had
no choice but to move to the back room of the antiques firm of Paul Graupe auction house, as
subtenants. 1d. Naturally, sales continued to decline precipitously, and the business was de facto
closed by 1936, when Julius Falk Goldschmidt and his cousin Arthur fled Germany in July and
in November the same year, leaving behind all of their assets. 1d.

On February 9, 1935 Dresdner Bank Director Samuel Ritscher (“Ritscher”) wrotein afile
note that Prussian Finance Minister Johannes Popitz had asked him to care for the matter of the
Welfenschatz. Id. at 133. Stern described a meeting of the Director of the Schloss Museum
with Director Nollstadt of Dresdner Bank of February 12, 1935: Heilbronner remained in
“continuous negotiations’ with the Consortium. 1d. at 1 135. The problem according to
Heilbronner, was that Rosenberg and the other members of the Consortium were confident in the
rectitude of the asking price. Id. at 137. Heilbronner resolved to convince the Consortium of
the fleeting nature of the opportunity—fleeting of course because of the grave peril that the
Consortium now faced in the Nazi regime. Id.

It ishardly a surprise then, that after two and a half years of pronounced repression and
the very real risk that they would lose the entire Welfenschatz, if not more, the Consortium sent
word that it might be “willing” to relent from the fair market value of the collection. 1d. at 1 139.
These “deliberations’ were, of necessity, coerced and under duress by virtue of the
circumstances. Id. On April 10, 1935, Heilbronner spoke again with Ritscher, who told him that
Dresdner Bank “in the name of its client,” was authorized to submit abid of 3.7 million RM for
the Welfenschatz. 1d. at 1 140.

One last hope for the Consortium then emerged. In Herrenhausen bei Hannover (near the

City of Hannover, capital of the German federal state Lower-Saxony), a new museum had been
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planned, and it intended to seek to acquire the Welfenschatz. 1d. at 1 142. The basic economics
of the effect that this could have had on the negotiations are clear: the Hannover museum
presented the possibility that a new, motivated bidder would enter the discussion willing to pay
the fair market value, against which Prussia’ s lowballing would stand no chancein ared
negotiation. Id. The “authoritative entities” were to be invited to review the plans at
Herrenhausen to ensure that there was no “conflict.” 1d. at 143. In other words, the Nazis
made it clear to the museum in Herrenhausen to cease its interest in buying the Welfenschatz
fairly. 1d. Thus, inonefina strokethe Nazi state and its agents stripped away the last chance
that the Consortium had to recover the value of its property. 1d. at  144.

After two years of direct persecution, of physical peril to themselves and their family
members, and, on information and belief, secure in the knowledge that any effort to escape
would result in the certain seizure outright of the Welfenschatz, the Consortium had literally only
one option left. 1d. at 1 145. On May 17, 1935, Rosenberg made afinal offer on behalf of the
Consortium members. Id. at 149. By early June, the negotiations had progressed to the point
that the acquisition of the Welfenschatz was considered all but certain, such that Rust, as Reich
Minister for Science, Education and Culture, wrote to the Minister of Finance:

It iswith great satisfaction that | welcome the repurchase of the Welfenschatz, in

connection with the proposed acquisition of the art holdings of the Dresdner
Bank. Itsrecovery for Germany gives the entire action its historic value.

Id. The coerced sale was documented and signed on Friday, June 14, 1935 for atoken price of
4.35 million RM. Id., Exhibit 5.

On July 19, 1935, Dresdner Bank made the requisite payments pursuant to this document
into blocked accounts. 1d. at 158. The agreed upon terms and conditions of the contract of
June 14, 1935 were to the unique benefit of the buyer, the Nazi state. Id. at 1 159. Moreover, the

Consortium was obligated to pay acommission of 100,000 RM to Heilbronner out of their
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pockets. 1d. After the deduction of that commission, the remaining purchase price of 4.15
million RM was split: 778,125 RM were paid to a“ Sperrmark account,” a blocked account with
Dresdner Bank. 1d. To be offset against the credited money, the art dealers had to accept art
objects from the Berlin Museums instead of having accessto freely dispose of that money. Id.
The received works of art eventually were sold in order to repay the Consortium’s foreign loans.
According to Hackenbroch, the selection of the pieces from the museums to be delivered to
them, and contrary to prior mutual agreement, was not made by the art dealers, but ultimately by
museums' officials. 1d.

Hackenbroch’s widow was evicted from their house—on what had then been renamed, in
the bitterest of ironies, “Hermann Goering Ufer”—two months later so that the Hitler Y outh
could useit. Id. at 167. The last remnants of his gallery inventory came to auction in
December, and on December 30, 1937 (after his untimely death) the firm was deleted from the
commercial register and simply ceased to be. 1d. Lucie Ruth Hackenbroch (Philipp’s late
mother) came under surveillance of the Gestapo and was herself stripped of her citizenship,
published in the German Reichs Gazette and Prussian Gazette. 1d. at 1 169.

Julius Falk Goldschmidt and the other members of that firm tried to continue the
company in Berlin, Frankfurt and Amsterdam. Id. at 170. He emigrated to London in summer
of 1936. Id. Hiscousin Arthur Goldschmidt was later arrested in Paris, imprisoned in severa
camps, and emigrated in 1941 to Cuba, and then in 1946 to the United States. Id. Rosenberg
and Rosenbaum had emigrated by 1935 from Germany. Id. a §171. In Amsterdam, the two
founded the company Rosenbaum NV, which was “Aryanized” by a German “manager” after the
occupation of the Netherlands by Hitler’ sarmy in 1940. Id. Rosenberg’s brother, Siegfried, ran

operationsin Frankfurt as best he could until 1937, when the company was liquidated and
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closed. Id. After afurther reduction in the Rossmarkt where it had traditionally stood, it moved
to awarehouse. 1d. On July 11, 1938, this firm too—based in Frankfurt since the mid-19th
century—was deleted from the commercial register. 1d. Rosenberg had to pay 47,815 RM in
Reich Flight Tax. 1d. Rosenbaum was expelled from Germany and paid 60,000 RM, plus
591.67 RM ininterest. Id.

Ultimately, of course, Germany’ s ambitions exceeded its own borders and it started
World War 11 and razed much of Europe to the ground. Thankfully, it was defeated by the
United States and its alliesin 1945. The Freistaat Preussen was officially dissolved that year as
well. Id. at 1183. The SPK was created for the purpose, inter alia, of succeeding to al of
Prussia srightsin cultural property—including Prussia’ s wrongfully acquired possession of the
Welfenschatz. Id. at 1184. Principles of law were established that identified transactions like
the Welfenschatz sale as presumptively coercive and void. Id. at 1 200.

Plaintiffs Are Offered a Sham Proceeding Whose Outcome was Predeter mined

In 1998, the United States Department of State organi zed and hosted the Washington
Conference on Holocaust Era-Assets (the “Washington Conference”). 1d. a 196. The
Washington Conference resulted in what have become known as the Washington Conference
Principles on Nazi-Confiscated Art (the “Washington Principles’). Id. at 197. Germany was a
key participant, aong with Austria, France, the United States, and dozens of other nations. Id.
The restitution encouraged by the Washington Principlesis, and has been for decades, the
foreign policy of the United States. Id. at §198. The United States Supreme Court, as well as
the Courts of Appeal of the United States, have recognized that proceedings in furtherance of
that goal such as this one are entirely consistent with that policy. 1d.

On December 9, 1999, Germany itself, its 16 Lander, and the association of local

authorities issued the Collective Declaration, a pledge of adherence to the Washington

19



Case 1:15-cv-00266-CKK Document 19 Filed 05/11/16 Page 28 of 83

Principles. 1d. at 1199. The Collective Declaration commits to the restitution of Nazi-looted
artworks, notwithstanding any other wartime claims compensation or restitution by Germany or
the Allies and, consistent with postwar Allied Military Government law, without distinguishing
according to whether or not Nazi-looted assets had been robbed, stolen, confiscated, or had been
sold under duress or by pseudo-legal transaction. Id at 200. It constitutes a promise to hold
disputed art in its care pending afair and just resolution to any claim on the merits. Id.

In 2009, the Czech Republic hosted a follow-up to the Washington Conference (the
“Prague Conference’). 1d. at 1 201. The Prague Conference resulted in the Terezin Declaration,
which affirms the Washington Principles. Id. at §202. In 2003, Germany created the “Advisory
Commission for the Return of Cultural Property Seized as a Result of Nazi Persecution,
Especially Jewish Property,” (Die Beratende Kommission fir die Riickgabe NS
verfolgungsbedingt entzogener Kulturguter, insbesonder e aus jlidischem Besitz) better known as
the “Limbach Commission” for its presiding member, former German Supreme Constitutional
Court judge Jutta Limbach (“Limbach” or the “Advisory Commission”). Id. at §205. The
Advisory Commission is a non-binding mediation that issues recommendations to German state
museums, but its decisions have no preclusive effect. 1d.

At most, the Advisory Commission serves as a non-binding mediation process. 1d. at
11212. German museums are not obliged to accept its recommendations, and the Advisory
Commission itself is not actually independent. 1d. It isnot an arbitration, and it does not
adjudicaterightsin property. Id. At worst, Germany portrays the Advisory Commission as a
solution to this inadequacy, to give cover to the ideathat Germany isin compliance. Id. at 213.

Despite the creation of the Advisory Commission, however, and despite the Collective
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Declaration and other measures ostensibly pursuant to the Washington Principles, Germany
today still has no coherent policy towards victims of Nazi-looted art. Id. at § 210.

In the absence of meaningful recourse, but in an interest to reach agreement on the
Welfenschatz, the Plaintiffs submitted their claim to the Advisory Commission and presented
conclusive evidence of the foregoing aspects of early Nazi terror and duress. 1d. at 1 220.
Despite internationally accepted principles and precedents (among many others), the Advisory
Commission failed to recommend the restitution of the Welfenschatz. Id. at §221. Infact, as
Paintiffs alege, Germany never had any intention of considering the prospect of restituting the
Welfenschatz. The entire proceeding was a sham to create process for its own sake to defend the
wrongful retention. Id. at 1 222-23.

The Advisory Commission heard from five experts presented by the Plaintiffs, who
established the context surrounding the sale at issue by showing (i) the actual market value of the
collection in 1935: at least 11.6 Million RM; (ii) the law applicable to the sale; (iii) the historical
background which supports the claim that the sale in issue was coercive and made under duress,
and (iv) the art dealers were the sole owners of the collection. 1d. at §224. Notably, the
Paintiffs presented the expert opinion of Sotheby’s, which appraised the value of the
Welfenschatz as of 1935, and presented the evidence of the facialy inadequate price that the
Consortium members were paid. Affidavit of Markus Stétzel (the “ Stotzel Aff.”) at 7.

Neither the qualifications nor credibility of these experts were challenged. FAC at ] 225.
The SPK presented no evidence to the contrary to rebut the internationally-recognized
presumption of duress. Id. at 1228. By definition, the Advisory Commission should have
recommended restitution without any further deliberation. 1d. at 225. Moreto the point, the

SPK could not produce anyone who could testify to the fairness of this transaction. Id. at 228.
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Indeed, to the contrary, the SPK accepted the qualifications and testimony of the Plaintiffs
experts. Id. Assuch, the SPK did not carry—or even attempt to carry—its burden of showing
why these experts should not be accepted nor rebuts their conclusions. 1d. at §225. Plaintiffs
made this showing on foreign soil despite last-minute hearing cancellations and other rank
pregjudice. The Advisory Commission issued arecommendation that was predetermined: that
despite the foregoing, the Welfenschatz should stay in Germany. Id. at 1 227.

ARGUMENT
l. STANDARD ON A MOTION TO DISMISS

In assessing a defendant’ s motion to dismiss pursuant to Fed. R. Civ. P. 12(b)(1), the
Court must assume the truth of al factual alegationsin the complaint, construing themin the
light most favorable to the plaintiff, even if some are subject to dispute by the opposing party.
See Republic of Aus. v. Altmann, 541 U.S. 677, 681 (2004). To defeat a motion to dismiss for
failure to state a claim under Fed. R. Civ. P. 12(b)(6), acomplaint need only “contain sufficient
factual matter, accepted astrue, to ‘“state aclaim to relief that is plausible onitsface,”” such that
acourt may “draw the reasonable inference that the defendant is liable for the misconduct
alleged.” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (citing Bell Atl. Corp. v. Twombly, 550
U.S. 544, 570 (2007)). So long asthe “[f]actua allegations[] raise aright to relief above the
speculative level on the assumption that al the allegationsin the complaint are true (even if
doubtful in fact),” the case may proceed. Twombly, 550 U.S. at 555 (citations omitted).

. DEFENDANTSARE NOT IMMUNE FROM SUIT

Germany’s primary defense to the Plaintiffs' claimsisthat, along with the SPK, it enjoys
sovereign immunity. Germany, however, fails at the outset to acknowledge the burden that it
bears is asserting this defense. Specifically, once a defendant has asserted sovereign immunity,
it bears the burden of proving that the plaintiff's allegations do not bring his or her case within a
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statutory exception to immunity. Phoenix Consulting, Inc. v. Republic of Angl., 216 F.3d 36, 40
(D.C. Cir. 2000), citing Transamerican S.S. Corp. v. Somali Democratic Republic, 767 F.2d 998,
1002 (D.C. Cir. 1985); see also Princz v. Fed. Republic of Ger., 26 F.3d 1166, 1171 (D.C. Cir.
1994). Where, as here, the Defendants argue that they are immune from the allegations of the
FAC, the court accepts al the alegations of the FAC as true in determining whether they bring
the Defendants within any of the exceptions to immunity. Saudi Arabia v. Nelson, 507 U.S. 349,
351 (1993).

Conversely, because the FSIA provides the exceptions under which Germany and the
SPK are not immune from suit, it also establishes this Court’ s jurisdiction over them and
Paintiffs claims. Pursuant to the expropriation exception to sovereign immunity, suit against a
foreign sovereign may proceed when rights in property were taken in violation of international
law and the defendant is engaged in commercial activity in the United States. 28 U.S.C. §
1605(a)(3). Pursuant to the commercial activity exception, adefendant is not immune from suit
in acase:

in which the action is based upon [i] acommercial activity carried on in the

United States by the foreign state; or [ii] upon an act performed in the United

States in connection with acommercial activity of the foreign state el sewhere; or

[1ii] upon an act outside the territory of the United States in connection with a

commercial activity of the foreign state elsewhere and that causes a direct effect
in the United States.

28 U.S.C. §1605(8)(2). Both exceptions serve to defeat the Defendants’ assertion of sovereign
immunity and establish this Court’s jurisdiction.

A. Defendants Are Not | mmune from Suit Because of the Expropriation
Exception, 28 U.S.C. § 1605(a)(3).

As noted above, § 1605(a)(3) applies where “(i) the claim [is] one in which ‘rightsin
property’ are ‘inissue’; (ii) the property in question [has been] been ‘taken in violation of
international law’; and (iii) one of two commercial-activity nexuses with the United States[ig]
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satisfied.” Smon v. Republic of Hung., 812 F.3d 127, 140 (D.C. Cir. 2016), citing Abelesz v.
Magyar Nemzeti Bank 692 F.3d 661, 671 (7th Cir. 2012). Itissettled law inthe D.C. Circuit that
to meet the required showing that “rights in property taken in violation of international law” are
in issue, “the plaintiff need only make a ‘ non-frivolous' showing at the jurisdictional stage.”
Smon, 812 F.3d at 140-41; Helmerich & Payne Int'l Drilling Co. v. Bolivarian Republic of
Venez, 784 F.3d 804, 811-12 (D.C. Cir. 2015); Agudas Chasidei Chabad of U.S. v. Russian
Fed'n, 528 F.3d 934, 940-41 (D.C. Cir. 2008).

Coerced sdles are takings of property, and sales involving Jews between 1933 and 1945
in Germany are presumptively coercive. Military Government Law No. 59 (“MGL No. 59”),
entitled “Restitution of Identifiable Property,” was enacted after the war ended. It providesthe
governing substantive law of the 1935 transaction for the Welfenschatz because of the
circumstance (not least the Allied victory and dissolution of warmongering Prussia, the
counterparty to the transaction):

Property shall be restored to its former owner or to his successor ininterest in

accordance with the provision of this Law even though the interests of other

persons who had no knowledge of the wrongful taking must be subordinated.

Provisions of law for the protection of purchasers in good faith, which would
defeat restitution, shall be disregarded except where this Law provides otherwise.

Property is defined as “confiscated” in MGL No. 59 where it was (1) not in good faith, under
duress, or otherwise an unlawful taking; (2) seized by government act or in abuse of a
government act; or (3) seized as aresult of measurestaken by the Nazis. Article 3 reads:

Presumption of Confiscation

It shall be presumed in favor of any claimant that the following transactions
entered into between 30 January 1933 and 8 May 1945 constitute acts of
confiscation within the meaning Article 2:

Any transfer or relinquishment of property made during a period of persecution
by any person who was directly exposed to persecutory measures on any of the
grounds set forth in Article 1;
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Any transfer or relinquishment of property made by a person who belonged to a
class of persons which on any of the grounds set forth in Article 1 wasto be
eliminated in its entirety from the cultural and economic life of Germany by
measures taken by the State or the NSDAP.

The presumption may be rebutted only by showing that the transferor was paid afair purchase
price, but not if the transferor was then denied the right of free disposal—as was usually the case
in Germany with regard to the use of blocked accounts and confiscatory “flight taxes.”

MGL No. 59 is expansive in its treatment of rightsto be vindicated. Dissolved entities
rights can be enforced either by ajudicially appointed representative or by individual members
of the organization:

If a partnership, company, or corporation organized under the Commercial Law

was dissolved or forced to dissolve under any of the reasons set forth in Article 1,

the claim for restitution may be asserted by any associate (partner, member or

shareholder). The claim for restitution shall be deemed to have been filed on
behalf of all associates who have the same cause of action.

In every case since the enactment of the FSIA to consider the question, the organized
plunder of art by the Nazis and their puppets and allies has been held to meet the threshold
takings requirement. See Cassirer v. Kingdom of Spain, 616 F.3d 1019, 1027 (9th Cir. 2010)
(painting sold for paltry sum to finance flight of persecuted German Jew constituted taking in
violation of international law); Altmann v. Republic of Aus., 317 F.3d 954, 968 (Sth Cir. 2002)
(“The Nazis did not even pretend to take the Klimt paintings [at issue] for a public purpose;
instead, Dr. Fuehrer sold them for personal gain or exchanged them to supplement his private
collection. In addition, their taking appears discriminatory. Altmann is aJewish refugee’), aff'd
in part, 541 U.S. 677 (2004); de Csepel v. Republic of Hung., 808 F. Supp. 2d 113, 129-30
(D.D.C. 2011); de Csepel v. Republic of Hung., Civil Action No. 10-1261 (ESH), 2016 U.S. Dist.
LEX1S 32111, a *50 (D.D.C. Mar. 14, 2016); Malewicz v. City of Amsterdam, 362 F. Supp. 2d

298, 307 (D.D.C 2005) (paintings left for safekeeping by Kazimir Malevich with custodian later
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persecuted by Nazis warranted |ater jurisdiction against current sovereign possessor of artworks).
This Court recently put the issue to rest beyond any remaining dispute in the pending case
between the heirs of the fabled Herzog collection and the Republic of Hungary over ownership
of more than forty paintings taken from the Herzog family after years of persecution:

[T]he artworks named in the Complaint were originally seized
during the Holocaust in furtherance of the Nazis' campaign of
genocide in Europe, and there is no question that plaintiffs
properly characterized the art takings in their Complaint within the
context of genocide.

de Csepdl, 2016 U.S. Dist. LEXIS 32111, at *50. Asif it needed stating explicitly, the de Csepel
court reminded Hungary that the D.C. Circuit has ruled forcefully on the question:

The Holocaust's pattern of expropriation and ghettoization entailed more than just
moving Hungarian Jews to inferior, concentrated living quarters, or seizing their
property to finance Hungary's war effort. Those sorts of actions would not alone
amount to genocide because of the absence of an intent to destroy a people. The
systematic, ‘ wholesale plunder of Jewish property’ at issue here, however, aimed
to deprive Hungarian Jews of the resources needed to survive as a people.
Expropriations undertaken for the purpose of bringing about a protected group's
physical destruction qualify as genocide.

de Csespel v. Republic of Hung., 714 F.3d 591, 594 (D.C. Cir. 2013) (assessing Hungary’ sfirst
facial challenge to Herzog heirs' claims under the FSIA and allowing suit to proceed) (emphasis
added). Thislogic applies no lessto Germany, the instigator of the Holocaust, than to Hungary,
which in 1944 was stepping up its persecution of its own citizens to impressits German ally.
Thereislittle question that Germany’s sui generis racia discrimination against Jews that
was the foundation of the Holocaust led to sales under duress like that of the Welfenschatz
constitute takings of property in violation of international law. A review of the circumstances of
the foregoing cases—tragedies with parallels to the Consortium that Germany would have the
Court gloss over with high level pronouncements about international respect—doom the Motion.

In Altmann, Maria Altmann, niece and heir of Ferdinand Bloch-Bauer, sought restitution from
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the state-owned Belvedere Gallery in Vienna of severa paintings that had been “Aryanized” by
attorney Erich Fuhrer after the Anschlussin 1938. Austria disputed that itstitle to the works was
invalid, but in any event contested the jurisdiction of the U.S. District Court in acasethat is
paralel in al material respects to the current dispute. Altmann invoked the expropriation
exception, and defeated Austria’s motion to dismissin the District Court and Austrid s appeal to
the Court of Appealsaswell. Asthe Ninth Circuit stated:

The facts of record, which in this procedural posture we must take as true, show

that the Klimt paintings have been wrongfully and discriminatorily appropriated

in violation of international law. The Nazis did not even pretend to take the Klimt

paintings for a public purpose; instead, Dr. Fuehrer sold them for personal gain or

exchanged them to supplement his private collection. In addition, their taking

appears discriminatory. Altmann is a Jewish refugee, now a United States citizen,

who is adescendant of a Czech family whose property was looted by the Nazis

because of their religious heritage. According to Altmann, despite convening a

Committee to evaluate expropriation claims and return stolen artwork, the

Austrian government intentionally intervened to thwart afair and impartial vote

on the restitution of the Klimt paintings. Further, the Austrian government has not

yet returned the paintings to Altmann and her family or justly compensated them
for the value of the paintings. Without compensation, this taking cannot be valid.

Altmann, 317 F.3d at 968. The Supreme Court did not reach this question, but affirmed the
retroactivity of the FSIA to the Nazi era. Altmann, 541 U.S. at 700. The case was resolved on
the meritsin arbitration, and the paintings were returned to Altmann (without any further
decisionsin U.S. courts).

Similarly, the Ninth Circuit endorsed without reservation the conclusion that Lilly
Cassirer’s 1939 sale while preparing to flee Germany was also such ataking. Jakob
Scheidwimmer had been appointed to “appraise” Cassirer’s collection and entered into similar
“negotiations.” Cassirer could not take the painting or any money out of Germany without
permission, which Scheidwimmer secured after she agreed to sell him the painting for a pittance.

Cassirer, 616 F.3d at 1023. Even that token sum was illusory, because, as with amaterial
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portion of the inadequate consideration paid for the Welfenschatz, it was put in a blocked
account. Id. The Ninth Circuit recognized this for what it was:

ataking offends internationa law when it does not serve a public purpose, when it
discriminates against those who are not nationals of the country, or when it is not
accomplished with payment of just compensation.
Id. at 1027.% Lastly, while not about artwork, Smon engaged in a detailed analysis about why the
targeting of Jews' property under Nazi repression is ataking in violation of international law

becauseit is part of genocide:

The Convention on the Prevention of the Crime of Genocide, adopted by the
United Nations in the immediate aftermath of World War Il and ratified or
acceded to by nearly 150 nations (including the United States), defines genocide
asfollows:

[A]ny of the following acts committed with intent to destroy, in whole or in part,
anational, ethnical, racial or religious group, as such:

(a8 Killing members of the group;
(b) Causing serious bodily or mental harm to members of the group; [or]

(c) Ddliberately inflicting on the group conditions of life calculated to bring about
its physical destruction inwholeor inpart. ..

Smon, 812 F.3d at 143, citing Convention on the Prevention and Punishment of the Crime of
Genocide (the “ Genocide Convention™), art. 2, Dec. 9, 1948, 78 U.N.T.S. 277 (emphasis added).

Thusit was no surprise that this Court applied Smon squarely to the Herzog collection
claimsin de Csepel. That case concerns the legacy of the art collection of Baron Mor Lipot
Herzog, a Jewish art collector in Budapest. Baron Herzog died in 1934, and the collection stayed
with hiswife. When she died, the collection was inherited and divided by their children

Erzsébet, Istavan, and Andras. Andras was killed while in compulsory forced labor in 1942 for

2 Spain at least had the good taste—unlike Germany in the present circumstances—to
concede that the coercive sale made by Lilly was obviously ataking in violation of international
law. 1d.
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being a Jew (after years of escal ating persecution patterned explicitly on the discriminatory
“legal” regimein Germany), and his sisters soon came under persecution when the German army
occupied Hungary following Hungary’ s unsuccessful attempts to negotiate a separate armistice.

The D.C. Circuit passed on reaching a decision on the expropriation exception on the
appeal of Hungary’s first unsuccessful motion to dismiss because it concluded that the
commercial activity exception applied. Even so, the Court of Appeas made clear what the
circumstances really were:

Of course, we have no quarrel with the historical underpinnings of the district

court's analysis. During World War |1, the Hungarian government did indeed

enact a series of anti-Semitic laws “ designed to exclude Jews from meaningful

rolesin Hungarian society.” Compl. 9 44. This exclusion was both symbolic,

through the requirement that Jews "wear distinctive signs identifying themselves

as Jewish," de Csepel, 808 F. Supp. 2d at 129, and physical, through expulsion “to

territories under German control where they were mistreated and massacred,”
Compl. 1 49.

de Csepdl, 714 F.3d at 598. But earlier this year, the District Court reached the question once it
was properly back before it on remand:

forty-two of the forty-four artworks named in the Complaint were originally

seized during the Holocaust in furtherance of the Nazis' campaign of genocidein

Europe, and there is no question that plaintiffs properly characterized the art

takings in their Complaint within the context of genocide. (See, e.g., Compl. 1 1,

59 (noting that it was "the Hungarian government and their Nazi [ ] collaborators’

that "discovered the hiding place” of the Herzog Collection and confiscated the

artwork, acting "as part of abrutal campaign of genocide" against Hungarian

Jews.)
de Csepdl, 2016 U.S. Dist. LEXIS, at *50. Germany makes an interesting point when, in seeking
to distinguish de Csepel, it excoriates its erstwhile ally Hungary as having “struggled to accept
and address its role as aformer Axis Power.” Germany contends that Hungary signed the
Washington Principles but never designated a commissioner [to address Nazi restitution

clams].” Motion at p. 45, n.22. Defendants are largely correct. But Germany then proceeds to
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make the same arguments that Hungary—the supposed pariah of the international restitution
community—made unsuccessfully.

1. The Coerced Sale of the Welfenschatz Was a Taking In Violation of
International Law.

It is beyond serious debate that the systematic targeting of its Jewish citizens to make
their property vulnerable for seizure and opportunists was a taking of property in violation of
international law by Nazi Germany. Y et thisiswhat Germany, for all its mixture of self-
flagellation and self congratulation, does in the Motion. It argues that the most murderous and
genocidal campaign in history was a purely internal affair. For the sake of retaining the
Welfenschatz, Germany casts aside decades of admirable self-reflection and understanding. In
any event, at this stage, it is not for Germany to engage in this kind of Holocaust revisionism and
denial. The FAC plainly alleges facts that constitute takings in violation of international law,
and the Court need go no further in evaluating the Defendants’ claim to immunity.

The FAC alleges that the members of the Consortium were specifically targeted because
they were Jewish, and because their possession of an ethnic German icon offended the Nazis
racist sensibilities. FAC at 1 25, 66-75. The Plaintiffs have alleged that this persecution was
directed at the Consortium members for the specific purpose of depriving them of their rightful
ownership of the Welfenschatz. Id. at 1 128-31, 145. The FAC aleges unambiguously that the
Consortium members entered into the transaction only because of that pressure, and for a price
that the Nazi conspirators themselves described as a small fraction of the actual value. 1d. at 1
70, 97-98, 155. The Plaintiffs allege further, with factual support, that the transaction’s price
was objectively and grossly inadequate under the market conditions of the day. 1d. at 1 4, 12.
And the FAC makes clear that the proceeds, meager though they were relative to the collection’s

value, were not freely available to the Consortium’s members. Id. at 162. No public policy is
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even arguably applicable to the 1935 sale under duress, though the Mation strongly implies that
the SPK’ s investments since the taking should count as a public purpose. They do not.
Together, these facts suffice to clear the “ exceptionally low bar” of non-frivolousness at the
jurisdictional stage; Chabad, 528 F.3d at 940-41.

Incredibly, the Motion seems to suggest that Smon helps the Defendants. Simon, in fact,
removes any remaining question that the Defendants are not immune from suit. First, as noted
above, Plaintiffs have met the test that prior caseslaid out and that Smon affirmed. More
importantly, Smon disposes of the Defendants’ “domestic takings’” argument because, asin
Smon and de Csepdl, the Nazis' genocidal rampage is at the very heart of the Plaintiffs claims.
Defendants’ first Motion to Dismiss, already struggling to differentiate Abelesz, revealed their
true colors on the issue when they took the position that the taking of the Welfenschatz did not
qualify asataking in violation of international law because it “ preceded the Hol ocaust by several
years.” See Defendants Motion to Dismiss, October 30, 2015, at p. 27. And while the current
Motion wisely backed off of thisaarmingly revisionist contention, the core of their argument
has not changed: that German Jews under duress in 1935 have no cognizable complaint agai nst
the acts of the Nazi government.

Smon dispenses with the aforementioned contention that there is no taking merely
because the Welfenschatz itself was not liquidated or used to finance directly Germany’s murder
of six million European Jews. Smon explains why that is genocide: the persecution and
systematic organized plunder of Jews was the first step in the Holocaust. No dollar-for-dollar
relationship to the actual murder of the actual claimant’s ancestorsis required or even implied
under the law. Germany’simplication to this effect is an offense to those victims. The

plaintiffs’ ancestorsin de Csepel and Smon experienced in Hungary what the Nazis had
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perfected in Germany: when a country takes away a person’s economic ability to exist, and then
their rights, al because of that country’s stated desire to physically exterminate that people, it is
genocide, regardliess of how remote in distance or causation the economic deprivation was from
the actual mass murder. One leads to another:

The systematic, “wholesale plunder of Jewish property” at issue here, however,

aimed to deprive Hungarian Jews of the resources needed to survive as a people.

[] Expropriations undertaken for the purpose of bringing about a protected group's
physical destruction qualify as genocide.

Smon, 872 F.3d at 143 (emphasis added), citing de Csepel, 714 F.3d at 594. The de Csepel
plaintiffs did not alege that the Herzog collection was liquidated or otherwise used literally to
pay for the Herzogs' deportation to death camps, because that is not what happened. Nor did
they haveto. Plaintiffs here carry no unique burden that was not required of those plaintiffs.
The status of the Welfenschatz and the involvement of Goering himself with Hitler’ stop
henchmen makes the current Plaintiffs' burden lower, not higher.

This only underscored the failure of the Defendants’ argument in their first motion to
dismissthat relied on Abelesz. Defendants make that argument again here, but to no avail for the
same reasons. In Abelesz, the Seventh Circuit acknowledged the general rule that ataking by a
sovereign from its own citizens would not be an expropriation within the meaning of §
1605(a)(3). Abelesz, 692 F.3d at 674-77. Y et the plaintiffs claims against the Hungarian
railways in that case (much like the ones at issue in Smon) were aso not barred by sovereign
immunity under the expropriation exception because they were an “integral part of the genocidal
plan to depopulate Hungary of its Jews.” 1d. at 675-77.

Nothing was more prominent in the years of early Nazi terror than the marginalization
and financial deprivation of Germany’s Jews. FAC at 11 2, 10, 88, 155, 250. Defendants are

correct that Plaintiffs have not alleged that the Welfenschatz was used to finance “the transport
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and murder” of Germany’s Jews. Itisalsoirrelevant. Plaintiffs have alleged, just asin de
Cespel and Smon, that the escal ating economic repression and threat of physical violence were
part of the Holocaust—because they were. Applying the test endorsed in Smon, the allegations
in the FAC qualify, specifically under the last clause of the Genocide Convention:

(c) Ddliberately inflicting on the group conditions of life calculated to bring about
its physical destruction inwholeor inpart. ..

Smon, 812 F.3d at 143. That is precisely what Germany was doing from the day that Hitler was
named Chancellor, as the FAC alleges (and historians unanimously agree). The Nazis' stated
purpose from the start of their control of government, and well before, was the complete
annihilation of Jews. Economic persecution was one of the first tools they used in service of this
goal. It worked. Nazi Germany did not deport Jews to death camps on January 31, 1933 and
Plaintiffs do not suggest that it did. Instead, with the leadership of the very war criminals
implicated in the plot to seize the Welfenschatz, Germany imposed conditions that were
absolutely, in a subjective sense, designed from Day 1 to “bring about [their] physical
destruction in whole or in part.” But there can be no mistake that the Final Solution and the
Wannsee Conference do not happen without Kristallnacht, which does not happen without the
Nuremberg Laws, which does not happen without the expulsion of Jews from Germany’s socid
and economic life. Thereisno beginning point of the Holocaust during the Nazi era before
which Germany can absolve itself of responsibility—which is what the Motion proposes to do.
Defendants’ argument would leave the absurd result that the Hungarian Hol ocaust was genocide,
but not the German Holocaust. And just likein Hungary, the FAC alleges squarely that German
Jews had ceased to be “German” in the eyes of their government long before the Nuremberg

Laws. FACat 157.
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Germany instead makes the flippant contention that “a collection of medieval art,
however valuable, is not remotely like food, medication, and shelter; it is not essentia to
survival.” Indeed, but the inability to exist economically—squarely alleged by the FAC—is.
Thisis not undermined by ideathat the Consortium is somehow less deserving of protection
because it intended to sell the Welfenschatz (for afair, not an extortionate, price)—just the kind
of Jews-in-commerce trope in which the Nazis so freely traded.

Moreover, to whatever extent that the Defendants seek to portray the Advisory
commission as an adjudication, it merely provides another basis to apply the expropriation
exception. That is, the very sham process on which Germany attemptsto rely itself would itself
justify the invocation of the expropriation exception under the law of thiscircuit. In Chabad, the
plaintiffs would have prevailed under the fairly-conducted judicia processin Russiaand won the
restitution of the historic library of the movement’s charismatic leader. Chabad, 528 F.3d at
945-46. The expropriation exception entitled the Chabad plaintiffs to proceed because Russian
political factions interfered with the process, depriving them of their rightful remedy:

if the victim of a property seizure secured ajudgment from the
highest available judicial authority that papers seized by the
government should be turned over to its ally, and alower court
then abruptly "reversed” that decision, authorizing the government
to keep the papers, we would have little difficulty viewing the
latter order as a purported retaking of the property. It would
enhance the retaking case if high executive officialsissued orders
paralleling those of the highest court, followed by countermanding
legislative action and accompanied by government officials
physical action. We cannot say that the analogy is perfect. Here,
the lines of authority among the various judicial, executive, and
legislative bodies appear to defy comprehension by outsiders
(indeed, they may be inconsistent with the concept of lines of
authority atogether). But neither can we declare insubstantial or
frivolous the plaintiff's claim that the 1991-1992 actions of Russia
and the Russian State Library constituted a retaking of the
property; thus we reverse the district court's decision on the point.
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Id. at 946 (emphasis added). The Advisory Commission and Germany did just this. They
pretended that the Advisory Commission would offer a meaningful and impartial
recommendation, then they offered a politically-influenced fig leaf to mask theillegitimate
possession of the Welfenschatz. FAC at §213. That, too, would be ataking that would be an
appropriate basis to apply the expropriation exception. Chabad, 528 F.3d at 946.

2. Defendants Are Engaged in Commercia Actsin the United States.

Whether claims are asserted against aforeign state (Germany) or instrumentality (the
SPK), “both kinds of claimsrequire: (i) that the defendants possess the expropriated property or
proceeds thereof; and (ii) that the defendants participate in some kind of commercial activity in
the United States.” Smon, 812 F.3d at 146. The commercial activity necessary to satisfy the
expropriation exception need not bear any relation to the claim itself, unlike under the
commercial activity exception. Malewicz, 362 F. Supp. 2d at 312-13. The FAC lays out facts
that satisfy thistwo-part test. Asthe Ninth Circuit noted in reaching the merits of the
expropriation exception’s applicability in Altmann, 317 F.3d at 969:

The key commercia behavior of the Gallery here is not its operation of the

museum exhibition in Austria, however, but its publication and marketing of that
exhibition and the books in the United States.

The Defendants are engaged in commercial activity in the United States within the meaning of
28 U.S.C. 8 1605(a)(3). The FSIA does not require the property at issue to be physically present
in the United States to constitute the commercial activity required by the expropriation
exception. If it did, none of Altmann, Cassirer, Chabad, or de Csepel, would have survived
dismissal—yet of course they all did and/or were affirmed by the respective Courts of Appeals.
Cassirer, 616 F.3d at 1032-33; Chabad, 528 F.3d at 946-47; Altmann, 317 F.3d at 968-69; de
Csepel, 2016 U.S. Dist. LEXIS 32111, at *65. The FAC lists the myriad publications and

marketing efforts by Germany and the SPK, many of which prominently feature the
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Welfenschatz. Indeed, both Germany and the SPK are engaged in commercial activity in the

United States based on the Welfenschatz itself. These include the sale of multiple books and
guidebooks featuring their ill-gotten possession prominently. The Plaintiffs did not allege that
“the Welfenschatz or property exchanged for it is present in the U.S.” because they do not have
to. Motion at p. 24. Instead, the Plaintiffs need only set forth commercial activity by Defendants
in the United States, as they have done:

e The SPK engagesin regular exhibitions within the United
States by loaning objects to museums in the United States
from the collections of the museums administered by the
SPK. The SPK loaned objects to an exhibition entitled
“Byzantium and Islam Age of Transition” at the
Metropolitan Museum of Artin New York in 2012. The
SPK also licensed photographs of its collection for
inclusion in the catal ogues of those exhibitions, which are
sold and marketed throughout the United States (including
in the District of Columbia) by retail and Internet sales.

e The SPK licensesimages of its collection to the general
public throughout the United States (including the District
of Columbia) on an ongoing basis, including but not limited
to licensing relationships with Art Resource in New Y ork,
and the United States National Holocaust Memorial
Museum in the District of Columbia.

e The SPK solicits subscriptions to its newsl etters,
solicitations that reach the District of Columbia, among
other parts of the United States. SPK-administered
museums seek to and sell entrance tickets to the Berlin
museums to patrons in the United States, including but not
limited to patrons in the District of Columbia.

e The Museum of Decorative Arts (“ Kunstgewerbemuseum”)
in Berlin, administered by the SPK and the current location
of the Welfenschatz, publishes and sells a book entitled
Kunstgewer bemuseum Berlin within the United States of
the highlights of its collection, including but not limited to
within the District of Columbia. The Welfenschatz features
prominently in this catalogue, in particular the famous
Kuppelreliquiar (the “Chapel Reliquary”)—whichis
depicted on the very cover of the book.
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e The Kunstgewerbemuseum publishes and sells a book
entitled Katal og des Kunstgewer bemuseums (Catal ogue of
the Kunstgewer bemuseum) within the United States,
including but not limited to within the District of Columbia.
The Welfenschatz features prominently in this catalogue,
and isreferred to as such for any object that is part of the
Welfenschatz.

e The Kunstgewerbemuseum publishes and sells a book
entitled Schatze des Glaubens: Meisterwerke aus dem
Dom-Museum Hildesheim und dem Kunstgewer bemuseum
Berlin (Treasures of Belief: Masterworks from the
Hildesheim Cathedral Museum and the
Kunstgewer bemuseum Berlin), within the United States,
including but not limited to within the District of Columbia.
The Welfenschatz features prominently in this catalogue as
well.

e The SPK previously announced plansto publish in 2015
and has arranged for presales of abook entitled The Neues
Museum: Architecture, Collections, History within the
United States, including but not limited the District of
Columbia.

e The Bodemuseum in Berlin, administered by the SPK, has
a staff exchange program with the Metropolitan Museum of
Artin New York.

e The SPK offersresearch grants to academics within the
United States, including within the District of Columbia.

e Academic conferences organized and administered by the
SPK include solicitations to academicsin the United States
(including the District of Columbia) to contribute and
participate.

e The SPK publishes and sells abook entitled Original und
Experiment: Ausstellung der Stiftung Preulischer
Kulturbesitz aus der Antikensammlung der Saatlichen
Museen zu Berlin (Original and Experiment: Exhibition by
the Stifttung Preuf3ischer Kulturbesitz from the Antiques
Collection of the Sate Museumsin Berlin) within the
United States, including but not limited to the District of
Columbia.

e The SPK publishes and sells abook entitled Digital
Resources from Cultural Institutions for Use in Teaching
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and Learning: A Report of the American/German
Workshop within the United States, including but not
limited to within the District of Columbia.

e The SPK publishes and sells abook entitled Schatze Der
Weltkulturen in den Sammlungen Der Stiftung Preussischer
Kulturbesitz (Treasures of World Culturesin the
Collections of the Siftung Preussischer Kulturbesitz)
within the United States, including but not limited to within
the District of Columbia.

e The SPK participated in an exhibition National Gallery of
Art in the District of Columbiaentitled Durer And His
Time: An Exhibition From The Collection Of The Print
Room, State Museum, Berlin Siftung Preussischer
Kulturbesitz, including the loan of works of art from the
SPK. The SPK contributed further to the catalogue from
that exhibition, which is sold in the United States, including
but not limited to within the District of Columbia.

e The SPK publishes and sells an annual report entitled
Prussian Cultural Property: 25 Yearsin Berlin, Collecting,
Resear ching, Educating: from the Work of the SPK 1961-
1986 (Annual Report of the SPK) or Preussischer
Kulturbesitz: 25 Jahrein Berlin, Sammeln, Forschen,
Bilden: aus der Arbeit der Stiftung Preussischer
Kulturbesitz 1961-1986 (Jahrbuch Preussischer
Kulturbesitz) (as well as other similar editionsin other
years) within the United States, including but not limited to
within the District of Columbia.

e The SPK publishes and sells abook entitled
Kinderbildnisse aus vier Jahrtausenden: Aus den
Sammlungen der Stiftung Preussischer Kulturbesitz Berlin
(Children’s Pictures from Four Millennia: fromthe
Collections of the Prussian Cultural Heritage Foundation)
within the United States, including but not limited to within
the District of Columbia.

e The SPK publishes and sells copies of the law that gave
rise to its creation, the Gesetz Zur Errichtung Einer Stiftung
“ Preussischer Kulturbesitz’ Und Zur Ubertragung Von
Vermdgenswerten Des Ehemaligen Landes Preussen Auf
Die Stiftung (Law for the Creation of a Foundation
“Prussian Cultural Heritage” and the Transfer of Property
fromthe Former Sate of Prussia) within the United States,
including but not limited to within the District of Columbia.
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FAC at 26. This frequent and substantial commercial activity® concerning the very property at
issue greatly exceeds the single or rare points of contact that were held sufficient in Cassirer,
Altmann, Chabad, and de Csepel, among others. See Cassirer, 616 F.3d at 1027; Chabad, 528
F.3d at 946-47; Altmann, 317 F.3d at 958; de Csepel, 2016 U.S. Dist. LEX1S 32111, at *61-66.
This Court has held that activitiesin connection with painting or exhibition loans are enough to
meet requirements of 28 U.S.C. § 1605(a)(3). Malewiczv. City of Amsterdam, 517 F. Supp. 2d
322 (D.D.C. 2007).

B. In the Alter native, Defendants Commercial Actsin 1935 in Ger many and
Later in the United States Strips Them of Sover eign | mmunity.

As noted above, the expropriation exception provides jurisdiction over al of the
Paintiffs claims, and the Court need not reach Defendants’ argument about the commercial
activity exception. Inthe alternative, however, should the Court adopt any part of the
Defendants’ characterization of the 1935 transaction, then Defendants will have merely
established the applicability of the commercial activity exception, 28 U.S.C. § 1605(a)(2).

The commercial activity exception has three available avenues to jurisdiction,
specificaly, for any case:

in which the action is based upon acommercial activity carried on in the United

States by the foreign state; or upon an act performed in the United Statesin

connection with acommercial activity of the foreign state el sewhere; or upon an

act outside the territory of the United States in connection with acommercial

activity of the foreign state elsewhere and that act causes a direct effect in the
United States,

3In addition, while not referenced in the FAC because it had not yet happened, the
Pergammon Museum in Berlin, one of the world’s great museums on ancient Near Eastern art,
has made a substantial 1oan to an exhibition that just opened at the Metropolitan Museum of Art
in New Y ork while the Pergammon Museum'’ s renovations are completed. The Pergammon
Museum, like the Kunstgewerbemuseum where the Welfenschatz is located, is administered by
the SPK. Exhibition details can be viewed at:
http://www.metmuseum.org/press/exhibitions/2016/pergamon.
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28 U.S.C. § 1605(a)(2). Under all three prongs, the touchstone is the nature of the act; isthe
activity complained of essentially commercial, or essentially sovereign? If the former, then
jurisdiction is available; if the latter, then sovereign immunity forbids the suit. See, e.g., de
Csepel, 714 F.3d at 600; see also Saudi Arabia v. Nelson, 507 U.S. 349 (1993). Under this
precedent, to rely on either the first or the third prong of the commercial activity exception, the
act complained of must have occurred in the United States or cause an effect within the U.S.
such as performance that necessarily would occur within U.S. territory. Id.; see also Schoeps v.
Bayern, 611 F. App’'x 32, 33 (2d Cir. 2015) (disputed agreement did not have to be performed in
New Y ork and no jurisdiction was available). Asthe Motion correctly points out, to invoke the
commercial activity exception, the commercial activity at issue must form the “gravamen of the
complaint.” See OBB Personenverkehr AG v. Sachs, 136 S. Ct. 390, 392 (2015).

As noted above, the 1935 transaction was a fundamentally coercive event that brought to
bear the confiscatory power of the Nazi government. Under this view, only the expropriation
exception would apply to this exercise of genocidal sovereign power. But Defendants do not
accept this characterization, they ask the Court to view the 1935 sale as a case of buyer’'s
remorse. Whilethisiswrong, it would provide an alternative basis for jurisdiction over at least
the unjust enrichment claim, if not more. The basis of the unjust enrichment claim is the
Defendants’ commercia exploitation of the Welfenschatz within the United States and from
outside the United States causing an effect here arising from the Defendants’ breaches of their
promises made in supposed devotion to the Washington Principles. First, as detailed in the FAC,
the Defendants make ample use of the Welfenschatz to sell catalogues and guidebooksin
commerce throughout the United States, including the District of Columbia. FAC at 1 26.

Furthermore, Defendants use their exclusive access to the collection in Berlin to offer and license
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photographs within the United States, licenses that are offered at the compl ete discretion of the
Defendants in Germany, but without which reproduction of those images in the United Statesis
unavailable. Thus, those licenses—or infringement without them—are necessarily performed
only in the United States. The Plaintiffs have alleged that they, and not the Defendants, should
rightly be in possession of the Welfenschatz (thanks to the 1935 transaction that Defendants
portray as purely commercial), and that the revenue that results from the foregoing activities
constitute an inequitable profit here in the District of Columbia—unjust enrichment. Those
connections to quintessentially commercial activity in the United States deprive the Defendants
of any right to sovereign immunity. Thus, the “gravamen” of the claim, if the Court declines
jurisdiction as ataking in violation of international law, would relate to a commercial transaction
in 1935 and the commercial exploitation herein the United States of the property involved in that
transaction. These transactions necessarily touch the United States, and jurisdiction would be
warranted on that alternative basis.

Moreover, Plaintiffs have alleged that Germany’s promises to hold suspected loot in art
for the benefit of fair and just resolutions. Thisis much like the bailments that were found to
warrant jurisdiction over the Complaint in de Csepel. 714 F.3d at 599-600. They further warrant
jurisdiction under the commercial activity exception.

(1. THE CLAIMSARE NOT PRE-EMPTED AND SHOULD NOT BE DISMISSED
ON COMITY GROUNDS

A. Germany did not give plaintiffs a chance to make their claims.

As the successor to the architect of the Holocaust, Germany has a unique responsibility to
ensure that Nazi-looted art is restituted to victims or their heirs. See FAC at § 237. Despite this
responsibility, and despite more than seventy years of opportunity, Germany has failed to

develop a coherent policy towards victims of Nazi-looted art. Id. at 1210. Thisview iswidely
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shared by victims' representatives, groups and non-governmental organizations, including the
World Jewish Congress. Id. a 1211. In particular, Germany’s failure to restitute Nazi-looted art
that currently is held by German museumsis acute. Id. at § 237.

The Advisory Commission merely gives cover to thisfailure by paying lip service to the
Washington Principles. Seeid. at § 213. The Advisory Commission is not an implementation of
the Washington Principles. Itis, at best, ineffective and, at worst, asham. Seeid. at 11 212-13.
By its own terms, the Advisory Commission serves as a non-binding mediation process. Id. at
212. It does not even have procedural rules to ensure the effective administration of justice. See
Id. at 248. German museums are not required to accept the recommendations of the Advisory
Commission. Id.at §212. The Advisory Commission has no legal authority to adjudicate rights
in property, only “moral” authority. Seeid. at §212. Even that moral authority isdubious. The
Advisory Commission is not meaningfully independent. Seeid. at 1212, 248.

The SPK itself recently conceded the inadequacy of the Advisory Commission. Id. at
248. In aspeech, the SPK President Dr. Hermann Parzinger proposed material changes to the
Advisory Commission including that the administration of the Advisory Commission should be
carried out by an independent secretariat and that the Advisory Commission should have
procedura rules like an arbitration body. Seeid. After the Minister of Culture disgraced herself
by refusing to include a Jewish member because that person would be uniquely “ prejudiced” —as
opposed to the German members considering the fate of art in German museums—Germany
relented on that point (in theory), though no changes have yet been made.

The Advisory Commission’s recommendations evidence the Advisory Commission’s
inadequacy as a mechanism for resolving restitution claims. Defendants wrongly characterize

Paintiffs FAC aslauding certain Advisory Commission decisions and argue that this
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demonstrates how the Advisory Commission isimplementing the Washington Principles. See
Motion at pp. 44-45. The dlegationsin the FAC actually demonstrate how the Advisory
Commission follows the law only when it suits the interests of German museums. The Advisory
Commission is not a“fair and just solution” that Germany agreed to provide under the
Washington Principles. FAC at 1 247.*

The FAC amply demonstrates how the Advisory Commission failed to do justicein
Paintiffs case. Plaintiffs submitted conclusive—and unrebutted—evidence to the Advisory
Commission that the 1935 sale of the Welfenschatz was not an arms’ length transaction under
German and international law. FAC at 11203, 220. Thisincluded an independent appraisal by
Sotheby’ s of the Welfenschatz' s value as of 1935. Stotzel Aff.” at 7, Exhibit 1. The Sotheby’s
appraisal confirmed what the Nazis themselves declared when they believed no one would ever
call them to account: the 1935 price was barely athird of the actual value of the collection.
Paintiffs demonstrated further that even this inadequate consideration was not freely available to
them. Id.; FAC at 1112, 159, 168, 239.

The Advisory Commission ignored this evidence, the lack of rebuttal, and the legal
presumption that any sale by victims of the Nazi regime after January 30, 1933 carries a

presumption of duress and is thus voidable, and issued what could only be a politically motivated

*Defendants wrongly imply that Plaintiffs claims should not be heard because plaintiffs
did not make their claim to the Welfenshatz until 2008. See Motion at p. 26. It isthe policy of
the United States to encourage heirs of pre-war owners of looted art to come forward and claim
art that has not been restituted. Von Saher v. Norton Smon Museum of Art, 754 F.3d 712, 721
(9th Cir. 2014). For example, in Von Saher, the plaintiff waited until 1998 to submit a claim to
the Dutch government for restitution of artwork taken by Goring in aforced sale. The Ninth
Circuit concluded that this fact should not prevent the plaintiff from seeking restitutioninaU.S.
court. Seeid. at 722-23.
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recommendation that the Welfenschatz not be restituted.’See FAC at 1 186, 221-27, 235-37.
The Advisory Commission waived it al away with the latently anti-Semitic pronouncement that
the members of the Consortium’s decision to “sell” was not under duress because they were
aready trying to market the Welfenschatz. Id.

Since the recommendation in the Plaintiffs’ case, the Advisory Commission has adopted
the revisionist attitude evidenced in the Motion to Dismiss, stating, for example, that conditions
for Jewish bankersin Germany had actually improved from 1933 t0 1935. FAC at 1241. The
Ministry of Culture of the Federal Republic of Germany is devoted to orchestrating press
coverage for staged events like the release of the Gurlitt Task Force “fina report,” while failing
to make any progress at all. FAC at 11 214-219. More recently, the same Ministry suffered the
humiliation of announcing, and then withdrawing after unanimous outcry, a self-serving
exhibition of the Gurlitt collection without proposing any real progress. In short, everyone
except the Defendants themselves sees German national-level restitution as afarce, particularly
in contrast to state-level treatment of the same issues and affecting the very same members of the
Consortium. FAC at 239. Itiscertainly no basis to decline jurisdiction over Plaintiffs’ claims.

Onefinal point isin order with respect to the notion that this Court would be required to
sit in judgment of the Advisory Commission. Thisisnot so. The point is that this Court, and
any court, should not pay the Advisory Commission any mind whatsoever. No court in the
United States would ask, or adjudicate, whether a court-supervised mediator had correctly
assessed a case in brokering a negotiation. For all the Defendants’ pomp and circumstance, the

Advisory Commission is nothing more than that, albeit amore forma one.

>Plaintiffs do not advocate for “automatic restitution for sales by Jews in and after 1933,”
see Motion at p. 46. Plaintiffs argue that Germany has failed to meet or even attempt to meet the
burden that it bears to overcome the presumption of duress.
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B. Plaintiffs claims do not conflict with U.S. policy and are not preempted.

Defendants oversimplify U.S. policy with respect to Nazi-looted art by focusing on
external resolution. In truth, U.S. policy with respect to Nazi-looted art is more nuanced. U.S.
policy on the restitution of Nazi-looted art includes the following tenets:

(1) acommitment to respect the finality of ‘appropriate actions' taken by foreign

nations to facilitate the internal restitution of plundered art; (2) apledge to

identify Nazi-looted art that has not been restituted and to publicize those

artworks in order to facilitate the identification of prewar owners and their heirs;

(3) the encouragement of prewar owners and their heirs to come forward and

claim art that has not been restituted; (4) concerted efforts to achieve expeditious,

just and fair outcomes when heirs claim ownership to looted art; (5) the

encouragement of everyone, including public and private institutions, to follow

the Washington Principles; and (6) arecommendation that every effort be made to
remedy the consequences of forced sales.

Von Saher,, 754 F.3d 712 at 721.

The U.S’s preference for internal resolution is not at the expense of seeking just and fair
outcomes when heirs claim ownership to looted art or remedying the consequences of forced
sadles. Plaintiffswould certainly have preferred a non-litigious resolution, but faced with no other
option, they have no other choice. To suggest that a preference to avoid litigation to restore
looted art to itsrightful ownersimmunizes Defendants from jurisdiction is like saying that a
victim of ahome invasion who prefers to get her property back and put the matter behind her
immunizes the thief from liability. Moreover, the U.S. has a strong interest in providing relief to
its citizens, including plaintiffs Stiebel and Leiber. Inre Assicurazioni Generali SP.A.
Holocaust Ins. Litig., 228 F. Supp. 2d 348, 367 (S.D.N.Y. 2002) (“[T]he United States and New
Y ork have astrong localized interest in providing relief to their residents, who allegedly have
been injured by defendants’ wrongful acts during the Holocaust era.”); see also Agudas Chasidei
Chabad v. Russian Fed'n,, 466 F. Supp. 2d 6, 29-30 (D.D.C. 2006) (“Thereisapublic interest in

resolving issues of significant impact in amore central forum, such asthis one.”), aff’d, 528 F.3d
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934 (D.C. Cir. 2008); de Csepel v. Republic of Hung., 808 F. Supp. 2d 113, 139 (D.D.C. 2011),
aff' d, 714 F.3d 591 (D.C. Cir. 2013)(same).

The Supreme Court took explicit notice of this history of support for restitution when it
allowed Altmann to proceed. Altmann, 541 U.S. at 700. Thistraces back to awell known
statement by the State Department that is now known asthe Tate Letter. The State Department
issued Press Release No. 296 on April 27, 1949, entitled: “Jurisdiction of United States Courts
Re Suitsfor Identifiable Property Involved in Nazi Forced Transfers.” It stated, inter alia:

Asamatter of genera interest, the Department publishes herewith a copy of a
letter of April 13, 1949 from Jack B. Tate, Acting Legal Advisor, Department of
State, to the Attorneys for the plaintiff in Civil Action No. 31-555 in the United
States District Court for the Southern District of New Y ork.

The letter repeats this Government's opposition to forcible acts of dispossession of
adiscriminatory and confiscatory nature practiced by the Germans on the
countries or peoples subject to their controls; states that it is this Government's
policy to undo the forced transfers and restitute identifiable property to the
victims of Nazi persecution wrongfully deprived of such property; and sets forth
that the policy of the Executive, with respect to claims asserted in the United
States for restitution of such property, is to relieve American courts from any
restraint upon the exercise of their jurisdiction to pass upon the validity of the acts
of Nazi officials.

The Second Circuit adopted this principle in reinstating a restitution case for the forced transfer
of ownership of acompany. Bernsteinv. N. V. Nederlandsche-Amerikaansche Stoomvaart-
Maatschappij, 210 F.2d 375 (2d Cir. 1954).

The cases that Defendants cite in which courts dismissed a case as preempted due to
conflicting U.S. policy involved explicit conflicts not present here. For example, in Deutsch v.
Turner Corp., the Ninth Circuit preempted plaintiff’s cause of action under a California statute
explicitly allowing causes of action by plaintiffs forced to work as slave laborers for German and
Japanese companies during the Second World War. 324 F.3d 692, 703 (9th Cir. 2003). The

Ninth Circuit reasoned that the foreign affairs doctrine prevents a state from “establish[ing] its
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own foreign policy,” and California s statute effectively established aforeign policy. Seeid. at
709 (interna quotation marks omitted); see also Am. Ins. Ass' nv. Garamendi, 539 U.S. 396, 401
(2003) (involving Cadlifornia statute explicitly targeting companies that participated in crimes by
German government during World War I1); Crosby v. Nat'| Foreign Trade Council, 530 U.S.
363, 366 (2000) (involving a statute targeting compani es doing business with Burma). In short,
private restitution has been consistent with U.S. foreign policy since the war.

Here, Plaintiffs have brought suit under the FSIA, afederal statute that explicitly permits
suits against foreign countries. In addition, Plaintiffs have brought claims under state laws of
general applicability. Theselaws do not violate the constitution because they have some
“incidental or indirect effect in foreign countries.” See Deutsch, 324 F.3d at 710. Moreover, the
FSIA isnot the only Congressional pronouncement. The Holocaust Victims Redress Act
(HVRA), P.L. 105-158 was passed in 1998. Init, Congress expressed that:

consistent with the 1907 Hague Convention, al governments
should undertake good faith effortsto facilitate the return of
private and public property, such as works of art, to the rightful
owners in cases where assets were confiscated from the claimant

during the period of Nazi rule and there is reasonable proof that the
claimant is the rightful owner.

Defendants have no place to tell this Court otherwise in the face of these clear pronouncements
of U.S. policy, pronouncements necessary in the first instance because of Germany’ s war.

A clam under alaw of general applicability may be preempted, in some rare
circumstances where, as applied, the law conflicts with U.S. policy. However, in those cases
where courts have held a claim preempted, there existed a much more significant conflict with
federal policy than existsin this case. For example, in Inre Assicurazioni Generali SP.A.
Holocaust Ins. Litig., heirs of life insurance policy beneficiaries killed during the Hol ocaust

brought suit in the U.S. against European insurance companies to collect on policies issued
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before World War 11. 340 F. Supp. 2d 494, 499-500 (S.D.N.Y. 2004). The court dismissed the
case because it conflicted with the U.S. policy favoring resolution of such claims through the
International Commission on Holocaust Era Insurance Claims (“1CHEIC”), which was set up
specifically to deal with such claims. Indeed, the federal government had entered into an
executive agreement with Germany in which it agreed that, in al cases involving Holocaust-era
claims against German companies, it would file a brief arguing for dismissal in favor of the
ICHEIC. Seealso Freund v. Republic of Fr., 592 F. Supp. 2d 540, 547-50 (S.D.N.Y . 2008)
(dismissing based on federa policy in favor of aternative recovery mechanisms put in place
pursuant to a U.S. agreement with France).

In the realm of Nazi-looted art, there is no equivalent international forum® set up to
resolve these claims. Indeed, the citation that Defendants make to U.S. policy (specificaly the
former Special Envoy for Holocaust Affairs) is quite clear that no such forum isremotely likely
to come to pass anytime soon. Nor isthe U.S. aparty to any agreement that requiresit to filea
brief in all cases Nazi art-related casesin the United States arguing for dismissal in favor of
another procedural mechanism. Plaintiffs' claims therefore do not conflict with federal policy
like the claims that did in In re Assicurazioni Generali SP.A.

An even more dramatic conflict with federa policy existed in Saleh v. Titan Corp., where
plaintiffs, former detainees at U.S. prisonsin Irag, brought state law claims against civilian
interrogators for abuses they suffered. 580 F.3d 1, 7-8 (D.C. Cir. 2009). The D.C. Circuit held
the claims preempted because allowing the suit to proceed would hamper the federa

government’s ability to conduct warfare, a core federal power. Seeid. Nothing of the sort is at

®|nterestingly, Defendants concede that they are bound by the Washington Principles,
something that makes their arguments in the Motion al the more feckless. See Motion at p. 39,
n.16 (“That the Washington Principles and Terzin Declaration are non-binding isirrelevant.”).
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issue here. The United States has already defeated Nazi Germany. Plaintiffs claims for
restitution of the Welfenschatz do not hamper the federal government’ s ability to carry out any
of its core functions and are not preempted.

Thiscaseisfar more similar to Smon. Smon, 812 F.3d at 149-51. The court concluded
that no conflict existed, even though a U.S.-Hungary treaty provided a mechanism for victims of
the Holocaust to seek compensation. Seeid. The court reasoned that the treaty mechanism was
not the exclusive mechanism for seeking compensation and therefore, allowing the plaintiffs
claimsto proceed, did not conflict with U.S. policy. Seeid. The concurring opinion in Smon
scolded Hungary for even making this argument. 1d. at 151 (Henderson, J, concurring) (“1 write
separately to emphasize the basel essness of Hungary's invocation of the Treaty Exception to the
Foreign Sovereign Immunities Act”).

Smon is not the only case to address a sovereign defendant’ s efforts to retain Nazi-looted
art by arguing that the case would create a conflict with the foreign policy of the United States.
In Cassirer, the Kingdom of Spain and the Thyssen-Bornemisza Collection Foundation each
argued at various points that permitting the lawsuit to proceed would impinge the foreign policy
of the United States, either because of the United States's preference to avoid litigation and/or
with respect to the revised California statute of limitations. The Ninth Circuit, twice, would have
none of it. Cassirer v. Thyssen-Bornemisza Collection Found., 737 F.3d, 613, 618-19 (9th Cir.
2013); Cassirer, 616 F.3d at 1027. The Norton Simon Museum made similar arguments, and
similarly wasrejected. That casewill go to tria this September, and the foreign policy of the
United States will not be impaired or infringed upon. Critically, the District Court had made the
following finding in its dismissal of Marel von Saher’s claimsin 2012:

In this case, the United States made a decision and chose its favored remedy for
the restitution of Nazi-looted art, i.e., a country of origin's bona fide restitution
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proceedings. This external restitution policy has not changed since it was first
adopted by the United States after World War 11. However, Plaintiff's action seeks
to trump and interfere with United States foreign policy, by relying on an entirely
different remedy for the restitution of Nazi-looted art, i.e. the laws of the State of
Cdlifornia.

Von Saher v. Norton Smon Museum of Art at Pasadena, 862 F. Supp. 2d 1044, 1052-53 (C.D.
Cal. 2012). Thisis precisely what Germany suggests now. And it is precisely the conclusion
that the Ninth Circuit expressly rejected in 2014 when it first identified what the foreign policy
of the United Statesis:

In sum, U.S. policy on the restitution of Nazi-looted art includes the following
tenets: (1) acommitment to respect the finality of "appropriate actions' taken by
foreign nations to facilitate the internal restitution of plundered art; (2) apledge to
identify Nazi-looted art that has not been restituted and to publicize those
artworks in order to facilitate the identification of prewar owners and their heirs;
(3) the encouragement of prewar owners and their heirs to come forward and
claim art that has not been restituted; (4) concerted efforts to achieve expeditious,
just and fair outcomes when heirs claim ownership to looted art; (5) the
encouragement of everyone, including public and private institutions, to follow
the Washington Principles; and (6) arecommendation that every effort be made to
remedy the consequences of forced sales.

Von Saher, 754 F.3d at 714. Applying those identified principles to the case at hand, the Ninth
Circuit overruled the view that Defendants ask this Court to take now:

Von Saher isjust the sort of heir that the Washington Principles and Terezin
Declaration encouraged to come forward to make claims, again, because the
Cranachs were never subject to internal restitution proceedings. . . . Perhaps most
importantly, thislitigation may provide Von Saher an opportunity to achieve a
just and fair outcome to rectify the consequences of the forced transaction with
GoOring during the war, even if such aresult isno longer capable of being
expeditiously obtained.

Id. at 723. Goering, of course, isthe very samewar crimina responsible for the deprivation of
the Welfenschatz from the Plaintiffs predecessors in interest, “the sorts of heir[s] that the
Washington Principles and Terezin Declaration encouraged to come forward to make claims.”
Id. And it underscores that the Solicitor Generd’s letter submitted in opposition to Von Saher’s
2010 petition for certiorari is no reason to decline jurisdiction. Id. at 724 (“We are not at al
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persuaded, asis the dissent, that the Solicitor General's brief requires a different outcome.
Certainly, ‘thereis a strong argument that federal courts should give serious weight to the
Executive Branch's view of [a] case'simpact on foreign policy.” But there are many reasons why
we find that weight unwarranted here.”) (citations omitted).

It bears noting that the foregoing principle is true even when the Department of State has

argued otherwise. In Chabad, the Russian defendants withdrew from participation after losing

their appeal to the D.C. Circuit, and judgment entered against them. See Agudas Chasidel
Chabad of United States v. Russian Federation et al., Case. No. 1:05-cv-01548-RCL, Docket
No. 71 (“Notice With Respect to Further Participation”). When the plaintiffs moved for
sanctions, and then for the entry of aliquidated judgment on the monetary sanctions that this
Court ordered, the United States opposed both times, on the grounds that diplomatic efforts
might be impinged. This Court entered the judgment anyway. Id., Docket No. 143.

C. Comity does not reguir e dismissal of the claims.

Neither of Defendants’ arguments for dismissal on grounds of comity is persuasive. This
court owes no deference to the Advisory Commission. Despite the Defendants’ smug
characterizations, Plaintiffs did not “lose” their case, there was no case to win or lose before a
non-binding mediation. Nor were Plaintiffs required to exhaust remedies in Germany prior to
filing suitinthe U.S. Itisinthisassertion that the Defendants Potemkin Village isrevealed for
what it is. Defendants have erected a sham process for the purpose of saying that they have a
process, and that this Court should defer to that process even though Defendants know it was by
itsown terms at most a mediation. According to Defendants:

e Thiscaseisan attempt by Plaintiffsto “try their luck again,” (Motion at p. 4) as
though a mediation that did not result in a bilateral agreement was an adjudication

of somekind;
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e They “gave plaintiffs the chance to make their clams’ (Motion at p. 35)—even
though the SPK would legally have been free to ignore the recommendation of the
Advisory Commission;
e Plaintiffs here should “lose again, as surely and as soundly as they lost the first
time” (Motion at p. 70).
Y et thereisno “internal proceeding” to which deference is capable, even if the Advisory
Commission were as reputabl e as the Defendants allege (an allegation, of course, that has no
ability to refute the allegations of an initial pleading on a motion to dismiss).

1. Comity does not require deference to the Advisory Commission.

Comity does not require deference to the Advisory Commission for two reasons: (i) the
recommendation of the Advisory Commission isnot abinding legal decision and (ii) the
Advisory Commission isnot afair and just mechanism for resolving claims for restitution of
Nazi-looted art.

Itistrue, of course, that under certain circumstances, U.S. courts will defer to
proceedings in aforeign court. See Finanz AG Zurich v. Banco Economico SA., 192 F.3d 240,
246 (2d Cir. 1999). The Advisory Commission, however, is not aforeign court. The Advisory
Commission is not atribunal of any kind. It isan advisory body that investigates claims and
makes recommendations. German museums are not required to follow them. The Advisory
Commission describes itself thudly:

The “Advisory Commission on the return of cultural property
seized as aresult of Nazi persecution, especialy Jewish property”
convened for its constituent session in Berlin on 14 July 2003. The
commission was formed in agreement between the Federal
Government Commissioner for Culture and the Media, the
Conference of the Ministers of Education and Cultural Affairs

(KMK) and the leading municipal associations. It can be called
upon to mediate in cases of dispute involving the restitution of
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cultural assets which were confiscated during the Third Reich,
especially from persecuted Jewish citizens and are now held by
museums, libraries, archives or other public institutionsin the
Federal Republic of Germany.

The commission can mediate between the institutions which
manage the collections and the former owners or heirs of the
cultural goods, if desired by both sides. It can also offer
recommendations for settling differences of opinion.

See Website of the Deusches Zentrum Kulturgutverluste (German Center for Cultural Property

Losses, http://www.kulturgutverluste.de/en/advisory-commission) (emphasis added). This

distinguishes this case from the cases that defendants cite, which involved foreign court
proceedings. See, e.g., Finanz AG Zurich, 192 F.3d at 246 (involving foreign bankruptcy
proceedings); Tahan v. Hodgson, 213 U.S. App. D.C. 306, 662 F.2d 862, 868 (1981) (involving
Israeli judgment in commercia case); Phila. Gear Corp. v. Phila. Gear, SA., 44 F.3d 187, 194
(3d Cir. 1994) (ordering district court to consider whether comity should be afforded to Mexican
bankruptcy proceeding where Mexican court issued |etter rogatory to US court seeking stay or
transfer).

Courts have held that comity is not implicated by certain foreign aternative dispute
resolution mechanisms. For example, in Inre Assicurazioni Generali SP.A., the court held that
comity concerns were not implicated by an analysis of the ICHEIC. 228 F. Supp. 2d at 356. The
court explained that the “ad-hoc, non judicial, private international claims tribunal” was not
independent and had fewer indicia of reliability than the courts of aforeign sovereign. Seeid.
The court declined to dismiss plaintiff’s Holocaust-related insurance claims in favor of the
ICHEIC on comity grounds. Seeid. Just like the ICHEIC, the Advisory Commission is not
independent and lacks the indicia of reliability of the courts of a sovereign.

Moreover, as Defendants’ cited cases demonstrate, even where formal foreign judicial

proceedings are at issue, U.S. courts do not always defer to foreign proceedings where there exist
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compelling reasons not to do so. See, e.g., Hilton v. Guyot, 159 U.S. 113, 162 (1895) (denying
comity to French judgment because France would not have recognized an equivalent American
judgment); Ad Hoc Grp. of Vitro Noteholdersv. Vitro SAB De CV (In re Vitro SAB De CV), 701
F.3d 1031, 1036 (5th Cir. 2012) (denying enforcement of Mexican plan of reorganization due to
conflictswith U.S. bankruptcy law). Therefore, even if the Advisory Commission were the type
of body to which deference was due (which it is not), the Advisory Commission’s lack of
independence and dubious record leaves no doubt that dismissal is not warranted.

Defendants confuse Plaintiffs’ alegations on thisissue concerning the earlier
recommendations of the Advisory Commission. Plaintiffs alerted the Court to the
recommendations in the Freund case, when the Advisory Commission was acknowledged as a
finite resource of circumscribed effect. That is because when the Advisory Commission made
that recommendation, Germany did not pretend that it had created in the Advisory Commission a
cure-al process. To state the obvious: Germany, a nation whose numerous, significant, and
prestigious museums have barely looked below the surface for Nazi-looted art, has reviewed
fewer than fifteen cases in thirteen years. The Advisory Commission served as a useful
distraction when assessing claims to paintings that did not threaten Germany’ s possession of
historic objects like the Welfenschatz. 1t has proven inadequate cover for predetermined
outcomes since, rendering moot any arguabl e deference owed.

2. Comity does not require that plaintiffs exhaust remedies in Germany.

Defendants’ argument that Plaintiffs should exhaust remedies in Germany rests on case

law from other circuits, which does not bind this court.” Defendants rely principally on Fischer

"Defendants’ assertion that international exhaustion has parallelsin U.S. law is
misleading. Under U.S. law, a plaintiff isrequired to exhaust post-deprivation remedies before a
government taking can be considered a constitutional violation. Asthe Smon Court explained,
no comparable rule exists when, in cases like this, the taking is part of a genocide: “In the
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v. Magyar Allamvasutak Zrt, in which the Seventh Circuit dismissed claims by Holocaust
survivors and their heirs against the Hungarian national railway and national bank because the
plaintiffs failed to exhaust available remediesin Hungary. 777 F.3d 847, 857-59 (7th Cir. 2015).
The D.C. Circuit recently considered Fischer, however, and could have adopted its
exhaustion requirement, but did not. Smon, 812 F.3d at 149 (explicitly not deciding whether as
aprudential matter exhaustion of domestic remediesisrequired). de Csepel wasthefirst court in
this Circuit to consider prudentia exhaustion after the D.C. Circuit’s decision in Smon, and
likewise concluded that exhaustion was not required as a prudential matter, expressly rejecting
the Seventh Circuit’ sdecision in Fischer. de Csepel, 2016 U.S. Dist. LEXIS 32111 at *61-66
(“The Court therefore respectfully disagrees with the Seventh Circuit’s holding in Fischer and
rejects defendants' exhaustion argument based on international comity.”). The de Csepel court
noted that “both international and domestic courts (including the D.C. Circuit) have reasonably
construed the prudential theory of exhaustion to be inapplicable to causes of action brought by
individuals and not states.” Id. at 65-66. Thisisin linewith the law that expressly rejects an
exhaustion requirement to assert the expropriation exception. Chabad, 528 F.3d at 949.
Defendants also cannot quite decide how to describe the Advisory Commission in
arguing for comity. When it suits them, the Advisory Commission is some august tribunal that
has resolved all aspects of the dispute. When they argue for prudential abstention, however,
Paintiffs have somehow managed not to exhaust al their remediesin Germany. Motion at p. 41.

Thisillogic is enough to dispense with Defendants' comity argument.

context of agenocidal taking, unlike a standard expropriation claim, the international-law
violation does not derive from any failure to provide just compensation. The violation isthe
genocide itself, which occurs at the moment of the taking, whether or not a victim subsequently
attempts to obtain relief through the violating sovereign’s domestic laws.” Smon, 812 F.3d at
149.
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IV. THISCOURT ISTHE PROPER FORUM FOR PLAINTIFFS CLAIMS

The doctrine of forum non conveniens applies only in “exceptional circumstances.” Gulf
Qil Corp. v. Gilbert, 330 U.S. 501, 504 (1947). The application of the doctrine “isadrastic
exercise of the court’sinherent power” because its results in the dismissal of the plaintiff’s case.
Carigano v. Occidential Petroleum Corp., 643 F.3d 1216, 1224 (9th Cir. 2011) (internal citations
omitted). Courts therefore treat “forum non conveniens as an exceptional tool to be employed
sparingly, and not a doctrine that compels plaintiffs to choose the optimal forum for their claim.”
Id. (internal citations omitted). In sum, “[d]ismissal for forum non conveniens is the exception,
rather than therule.” Lansv. Adduci Mastriani & Schaumberg L.L.P., 786 F. Supp. 2d 240, 265
(D.D.C. 2011); see also 15 Charles Alan Wright et al., Federal Practice and Procedure 8§ 3828.2,
at 607-608.

Under aforum non conveniens analysis, the court must “consider (1) whether an adequate
aternative forum for the disputeis available and, if so, (2) whether a balancing of private and
public interest factors strongly favors dismissal.” de Csepel, 714 F.3d at 605 (internal citations
omitted). The defendant “bears the burden...asto all elements of the [] analysis.” Lans, 786 F.
Supp. 2d at 300 (emphasis added); see also El-Fadl v. Cent. Bank of Jordan, 75 F.3d 668, 676-
677 (D.C. Cir. 1996) (defendant has burden of demonstrating the existence of an available and
adequate alternative forum).

The availability of an available adequate forum is athreshold test; “aforum non
conveniens motion cannot be granted unless the test isfulfilled.” El-Fadl, 75 F.3d at 676-677
(internal citations omitted). If an adequate available forum exists, then the court must proceed to
the second part of the analysis — balancing the public and private interest factors. “[U]nlessthe
balance is strongly in favor of the defendant, the plaintiff's choice of forum should rarely be

disturbed.” Gulf Qil Corp., 330 U.S. at 508. Where a defendant seeksto transfer the matter to a
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foreign jurisdiction, there is a strong presumption in favor of an American plaintiff's choice of
forum in the United States. See Piper Aircraft Co. v. Reyno, 454 U.S. 235, 255 (1981).

A. Germany isnot an Adeguate Forum.

Contrary to Defendants contention, Germany is not an adequate forum. An aternative
forum isinadequate when “thereis ... danger that [Plaintiffs] will be deprived of any remedy or
treated unfairly.” Piper, 454 U.S. at 254. Moreover, “where the remedy offered by the other
forum is clearly unsatisfactory, the other forum may not be an adequate alternative” forum. Id.
at n.22.

Defendants’ claim that Germany is “ consistently deemed to be adequate alternate fora by
U.S. courts” isinapposite. Motion at p. 55. All of Defendants’ cases find Germany to be an
adequate alternative forum when plaintiffs' complained of differencesin procedural rules
between U.S. and German courts. Motion at n. 34 (string cite to cases in which U.S. courts have
rejected arguments that Germany is adequate based on differences in rules for testimony,
pleading standards and discovery rules, evidence, jury trials and punitive damages, and
contingency fees). Here, Germany is inadequate, not because of any procedural differences
between U.S. and German courts, but because of the inability for plaintiffs even to bring the
claims, Germany’s lack of a coherent policy generally toward victims of Nazi-looted art, and the
unfair treatment that Plaintiffs specifically have aready suffered as aresult of the Advisory
Commission’ s recommendation.

Through alengthy (and expensive) process, Plaintiffs have already received the only
“remedy” that Germany will afford them. Thisresulted in nothing more than the Advisory
Commission’ s recommendation in what was politically-motivated decision that resolved to keep
the Welfenschatz in the hands of a German state-owned museum rather then return the works to

their rightful owners. 1d. at 1222, 223, 227. Germany has no coherent policy towards victims
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of Nazi |ooted art, about which victims' representatives have repeatedly expressed concern. Id.
at f11210-11. Having failed to meet thisthreshold test (i.e., that Germany is an adequate forum),
Defendants' motion for forum non conveniens must be denied.

The Motion attempts to distract the analysis by pledging not to assert the statute of
limitationsin Germany. This, Defendants argue, removes any obstacle to consideration of
Germany as an adequate aternate forum. Thisistoo clever by half, and is an obvious attempt to
end-run the holding in Malewicz that the prospect of facing a statute of limitations defense
precluded application of the doctrine of forum non conveniens. In reality, Defendants offer only
the possibility of aforum in Germany; their proffered expert Professor Jan Thiessen® will only
go so far asto note the relatively obvious fact that German courts would have jurisdiction over
the German defendants. Thiessen Opinion at pp. 5-6. That is of little usein aiding the Court’s
analysis of the adequacy of Germany as aforum here, however. In addition, while Plaintiffs
certainly agree that under German law they are the rightful owners of the Welfenschatz, that does

not mean a German court would recelve their claims. In fact, it likely would not. Professor

8Dr. Christian Armbriister’s opinion submitted with Defendants’ first Motion to Dismiss
was directed to the point of standing, an argument that the Defendants have wisely abandoned.
Nonetheless, his conclusion on that point is now premised on the unsupported counter-allegation
that the Consortium had a separate legal existence—a connection to Germany that the
Defendants suggest further warrants litigation there rather than here. Both Dr. Thiessen and Dr.
Armbrister are, however, mistaken as a matter of the facts alleged and of law:

A German court today - by applying today's law and in conjunction with the
mandatory inclusion of the historical legal framework of the years 1929-35 -
would not under any legal consideration whatsoever (as discussed above in detail)
award the “Welfenschatz” Consortium a qualification with its own legal person
status. The Consortium was not an “external corporation” and, as purely a
tendering consortium, was aso not the owner of the “Welfenschatz” collection.

See Meder Opinion a p. 21. The FAC does not allege that the Consortium was alegally distinct
entity as opposed to an informal association made of the owners of the Welfenschatz. No
alegation in the FAC supports an inference to the contrary, and, even if it could, Defendants are
entitled to no such inference in assessing the viability of the forum.
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Thiessen argues that limitations-based defenses are “ generally affirmative defenses, which a
court will not consider unless raised by the parties.” Motion at p. 54, n. 33. “Generaly” is not
the same as the certain availability of the aternate forum required to dismissthe case. Itisaso
cold comfort for Plaintiffs, who were deceptively induced into Defendants’ invitation to a
German process once before. Doubling down on thisfiction is no basis to dismiss the case on a
discretionary basis.

As Dr. Stephan Meder of the University of Hannover in Germany explains in his expert
opinion submitted herewith, German courts are fickle at best with regard to restitution claims for
moveable personal property like the Welfenschatz. See Expert Opinion of Professor Dr. Stephan
Meder (the “Meder Opinion”), attached to the Declaration of Nicholas M. O’Donnell in
Opposition to Defendants' Motion to Dismiss (the “O’Donnell Declaration”) as Exhibit 2 (with
certified trandlation as Exhibit 1). Professor Meder makes the operative point succinctly: “any
related claims can today no longer be asserted before German courts.” Meder Opinion at p. 36
(O'Donnell Declaration Exhibit 2). German courts might hear aclaim like that of the Hans
Sachs collection cited by Professor Thiessen—notable aso because the plaintiffsin that claim
had gone to the Advisory Commission and “lost,” as Defendants would no doubt put it. But
more likely, as Professor Meder explains, they would not:

From my point of view, and in consideration of the legal framework, the literature

and the legal precedence, the matter of asserting and enforcing these claimsin

Germany before German courts must be at best affirmed theoretically (in contrast

to the assertion by Thiessen), but is de facto excluded from a practical point of

view.

Id. at pp. 33-34. And further:
The plaintiffs would therefore be excluded from asserting claims in connection

with the “Welfenschatz” collection, to the extent that they were to invoke the
special laws on restitution and reparations of Nazi infractions.

Id. at p. 37 . That uncertainty rules out Germany as an adequate alternate forum.
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B. Even if Ger many wer e an Adeguate Forum (Which it is Not), the Case
Should Not Be Dismissed on Forum non conveniens Grounds.

Even if Germany were an adequate forum (which it is not), Defendants’ argument that
the case should be dismissed on forum non conveniens grounds still fails because (1) Plaintiffs
choice of forum should not be disturbed; and (2) the balance of private and public interests do
not weigh strongly in Defendants’ favor.

1. Plaintiffs Choice of Forum is Entitled to Strong Deference.

Defendants contend that Plaintiffs’ choice of forum is not entitled to any deference
because this case involves non-U.S. plaintiffs who have engaged in “forum shopping,” alazy
term that most often appears whenever there is no legal basis to disturb a plaintiff’s viable choice
of forum. Motion at p. 67. Thisisobjectively incorrect.

First, two of the three plaintiffs are U.S. citizens, and all the Plaintiffs are assignees of
another American. A U.S. citizen’s choice of forum is entitled to greater deference than aforum
chosen solely by foreign plaintiffs. See Piper Aircraft, 454 U.S. at 256 (plaintiff's choice of
forum is entitled to greater deference when the plaintiff has chosen the home forum). “It also
generally is acknowledged that citizens should rarely be denied access to courts of the United
States.” Reid-Walen v. Hansen, 933 F.2d 1390, 1394 (8th Cir. 1991). A court “should not
dismiss a complaint brought by American plaintiffsin favor of aforeign jurisdiction on forum
non conveniens grounds unlesstrial in the United States is demonstrably unjust, vexatious, or
oppressive.” Bodner v. Banque Paribas, 114 F. Supp. 2d 117, 131 (E.D.N.Y. 2000) (internal
citations omitted). The U.K. citizenship of the third plaintiff does not affect this analysis.

The fact that the two U.S. citizen-plaintiffs do not reside in the District of Columbiais
irrdlevant. For purposes of a forum non conveniens analysis, aU.S. citizen’s home forum is “any

United States Court.” See, e.g., Wiwa v. Royal Dutch Petroleum Co., 226 F.3d 88, 103 (2d Cir.
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2000); Guidi v. Inter-Cont’| Hotels Corp., 224 F.3d 142, 146 & n.4 (2d Cir. 2000)(“Plaintiffs
argue -- and we agree -- that their “home forum’ as American citizensis a United States
court...the states where Plaintiffs reside are not relevant to the forum non conveniens analysisin
this case”); Reid-Walen, 933 F.2d at 1394 & n.4 (in aforum non conveniens case involving a
foreign court, “the *home’ forum for the plaintiff is any federal district in the United States, not
the particular district where the plaintiff lives”).

Moreover, Plaintiffs' did not bring suit in the District of Columbia as a“forum shopping”
expedition or to otherwise harass or vex defendants. Plaintiffs brought a suit under U.S. law, the
FSIA. Plaintiffs brought their suit in the District of Columbia because both Defendants are
amenable to suit here. Defendant SPK is amenable to suit under 28 U.S.C. § 1391(f)(3) based on
its engagement in commercial activity in thedistrict. Altmann v. Republic of Aus., 142 F. Supp.
2d 1187, 1215 (C.D. Cal. 2001), aff'd, 317 F.3d 954, 972 (9th Cir. Cal. 2002) (venue for U.S.
Citizen's action against Austriawas proper in Central District of California because Austria's art
gallery was doing business in that district, as it distributed publications and advertisements to
solicit tourism). And Defendant Germany is amenable to suit in the district under 28 U.S.C. §
1391(f)(4), which designates the District of Columbia as the proper venue for an action brought
against aforeign state. While Plaintiffs certainly could have filed suit in the District Courts of
their homes, the Central District of Californiaor the District of New Mexico, they selected
instead the District Court most versant with issues of sovereign immunities—this one.

Thus, as the majority of Plaintiffs are U.S. citizens, their choice of forumisentitled to
strong deference and should only be disturbed in “exceptional circumstances.” Gulf Oil Corp.,

330 U.S. at 504. Such circumstances do not exist here.
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2. The Public and Private Factors Do Not Balance Strongly in Defendants
Favor To Overcome Strong Deference to Plaintiffs' Choice of Forum.

Evenif Plaintiffs’ choice of forum was not entitled to great deference (whichiit is), for
Defendants to prevail on aforum non conveniens argument, Defendants still must prove that the
balance of public and private interestsis strongly in their favor. Id. But Defendants have
articulated no “exceptional circumstances’ that warrant dismissal. Id.

@ The Private Factors Weigh in Favor of Litigation in the United
States.

In aforum non conveniens analysis, the relevant private interests are: “(1) relative ease of
access to sources of proof; (2) availability of compulsory process for attendance of unwilling
witnesses; (3) cost of attendance of witnesses; (4) enforceability of ajudgment, if obtained; and
(5) other practical problems that make trial of a case easy, expeditious and inexpensive.” Agudas
Chasidel Chabad v. Russian Fed'n, 466 F. Supp. 2d 6, 28 (D.D.C. 2006) (internal citations
omitted). None of the private factors cited by Defendants balance strongly in their favor as
would be required to grant the Motion on that basis.

First, Defendants contend that they will need to introduce hundreds of hard copy
documents’ that are located in Germany and will require translation from German to English.
Thisis hardly avoluminous number of documents and pales in comparison to atypica document
production in complex litigation matters. In internationa litigation, it is hardly uncommon for
documents to be located abroad. Inre Assicurazioni Generali SP.A. Holocaust Ins. Litig., 228
F. Supp. 2d 348, 361 (S.D.N.Y. 2002). In addition, the documents can be easily scanned and

sent electronically from Germany to the United States. See, e.g., Lans, 786 F. Supp. 2d at 294

°From Martin Seyfarth’s declaration submitted by the Defendants, it appears that
Defendants claim there are “hundreds of pages,” not hundreds of documents that they will need
to introduce as evidence. See Motion, Ex. C at 112 (emphasis added).
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(“due to modern technology, the physical location of the documentsis lessimportant in
determining the convenience of the parties”).

Asonedistrict court noted:

The advances of modern technology and the development of a

global economy with instant access to information worldwide

severely undercut defendants’ claim of forum non conveniens ...

The costs involved to defendants in defending this action...are

significantly mitigated by the time- and money-saving tools

including e-mail, fax, scanners, digital photography, and global

access to the internet.
Bodner, 114 F. Supp. 2d at 133 (citation omitted). Even if the suit were brought in Germany, the
documents would have to be copied or scanned for use in the proceeding; thus, there is no cost-
saving or convenience factor that weighs in Defendants’ favor based on the fact that the
documents arein hard copy form. And regardless of the forum (Germany or the United States),
the documents will have to be provided to Plaintiffs and its counsel, located in the United States,
undercutting any claim by Defendants that there would be more ease of access to evidence if the
case wastried in Germany. Chabad, 466 F. Supp. 2d at 29.

Second, Defendants’ alegations (assuming they are true) that the factsin this case “turn
almost entirely on German-language documents located in German historical archives’ do not
“amount to the ‘ extreme circumstances and ‘material injustice’ needed to overcome the strong
private interests of [Plaintiffs'] choice of adomestic forum.” Am. Home Assurance Co. v. Ins.
Corp. of Ir., Ltd., 603 F. Supp. 636, 641 (S.D.N.Y. 1984) (a legations by movants concerning
greater access in Britain to documents, witnesses and evidence are not sufficient to overcome the
strong private interest of plaintiffs’ choice of adomestic forum). Nor does the cost of translating

afew hundred pages from German to English weigh in favor of the Defendants. See Chabad, 466

F. Supp. 2d at 29; de Csepel, 808 F. Supp. 2d at 139. Plaintiffs have aready done so at their own
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expense, tranglating the FAC for service and Professor Meder’s opinion here. Defendants allege
that many of the German-language documents are hand written in “old-fashioned German.”
Motion to Dismiss, Ex. C. at 12. Therefore, there would likely still be “tranglation” disputes
among the parties even if the documents remained in their original language over the
interpretation of the documents into more modern German.

In favor of the application of the private factor element of forum non conveniens,
Defendants submit an affidavit from their own lawyer who represented them before the Advisory
Commission. Martin Seyfarth is an experienced and respected lawyer, who will no doubt be a
witnessin this case to the extent the conduct of the Advisory Commission requires proof. More
to the point, heis a German lawyer who also speaks English. Offering the statements of the
Defendants’ own advocate to suggest either that Plaintiffs translations already submitted are
imperfect has no persuasive or evidentiary value.

Defendants argue several things about what they “believe” the true circumstances of the
1935 transaction were. Motion at pp. 56-57. This, they contend “turn[s] almost entirely on
German-language documents” such that making a decision based on them would be
overwhelmingly difficult, if not impossible. Id. at pp. 57-58. Thisisan insult to the Court’s
deliberative ability. No Court of this circuit need shy away from a case because thereis
voluminous or even potentially conflicting evidence. Defendants hold no special key to divine
the meaning of this evidence, but the fact that they wish to return to aforum of their own says far
more about their motivations than the evidence ever could. Germany’sidea of confronting its
historical responsibility isto slander the memory of persecuted Jews by calling them
“sophisticated businessmen” (atired anti-Semitic double entendre of which their predecessorsin

interest would have been proud) who “got what they could from adoomed art investment in the
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midst of the Great Depression.” Motion at p. 5. Apparently Germany still thinks that Jewish
merchants like the Consortium members had it coming.

Finally, Defendants’ assertion that this Court’s judgment will not be respected in
Germany is at once without merit and more than alittle troubling. See Motion to Dismiss at 59.
The FSIA alowsfor the attachment of certain German government property in the United States,
which gives Plaintiffs “significant leverage” over Defendants and increases the likelihood that
Germany or its courts will respect the judgment of aU.S. court. Chabad, 528 F.3d at 951
(noting that district court viewed argument that district court “will likely be unable to afford
Chabad the relief it seeks, possession of the Archive (and the Library)” as “an *affront’ to the
court.”). Moreover, “the possibility that the judgment of the district court may go unenforced
does not bear upon whether that court is an inconvenient forum in which to defend.” TMR
Energy Ltd. v. Sate Prop. Fund of Uk., 411 F.3d 296, 303 (D.C. Cir. 2005). That Germany has
already raised the prospect of defying this Court’s judgments is disturbing indeed and further
grounds to deny Germany’ s complaints of inconvenience.

In proposing to defy this Court’ s judgment just as the recalcitrant Russian defendantsin
Chabad currently under sanction of this Court have, Defendants make a tautological argument.
A German court, they say, would not enforce aforeign judgment by a court that lacked
jurisdiction. Motion at p. 60. Asaresult, so they say, that refusal to recognize ajudgment
means that this Court lacks jurisdiction. 1d. Thisargument is circular, and merely proves the
inadequacy of Germany as aforum.

Other private factors favor Plaintiff’s choice of forum. First, the location of witnesses
weighsin Plaintiffs’ favor. Leiber’s mother, who has persona knowledge of the allegationsin

the Complaint, resides in the United States and is of advanced age. It would be extremely
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difficult for her to travel internationally to give testimony in Germany, and particularly
inequitable to compel her to return to Defendants’ country that expelled her as a young woman
for the crime of being a Jew. Moreover, thetwo U.S. plaintiffslive on the West Coast, in Santa
Fe, New Mexico and West Hollywood, California. It isby far more convenient for these U.S.
citizensto travel domestically within the United States during the course of the proceedings, than
to travel internationally to Europe. And the District of Columbiais convenient to the
Defendants. Diplomatic representatives of Germany, including Germany’ s ambassador to the
United States, work in the District of Columbia, and the Embassy of the Federa Republic of
Germany islocated approximately 5 miles away from the federal courthouse. See Altman, 142 F.
Supp. 2d 1187 (denying dismissal for lack of venue and noting that the Austrian Consulate is
located a short distance from the federal courthouse and that diplomatic representatives of
Austriawork in the Central Digtrict of California).

In sum, Defendants fail to meet their heavy burden of demonstrating that the private
factors outweigh Plaintiffs' choice of forum.

(b) The Public Interest Factors Favor Litigation in the United States.

The relevant public interest factorsinclude: “(1) the preference for deciding local
controversies at home, and conversely (2) the preference for resolving significant issuesin a
more centra forum; (3) in diversity cases, the familiarity of the forum with applicable state law;
and (4) the burden of jury duty on citizens of aforum unrelated to the case.” de Csepel, 808 F.
Supp. 2d at 138-139 (internal citations omitted). All of the applicable public interests factors™

favor Plaintiffs. Germany has thumbed its nose at the restitution of art when it wishes to keep

%Thereis no burden on potential jurors, as jury trials are not available in suits brought
under the FSIA. Chabad, 466 F. Supp. 2d at 30; de Csepel, 808 F. Supp. 2d at 139.
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valuable and important objects. The legidlative and executive policy of the United States neither
reguires nor even suggests that such recal citrance overcomes the public interest.

Although Germany has claimed an interest in deciding this matter in Germany, that is not
reason enough to grant dismissal and falls far short of demonstrating that the “strong
presumption” in favor of Plaintiffs' choice of forum should be disturbed. Piper Aircraft, 454
U.S. at 255; see also Am. Home Assurance Co., 603 F. Supp. at 642 (“[P]ublic policy favors
providing aforum in which United States citizens may seek to redress an alleged wrong.”).

Moreover, contrary to Defendants’ assertion, federal courtsin the United States have
expressed a strong interest in providing aforum for the resolution of Holocaust-era claims.See
e.g., Chabad, 466 F. Supp. 2d at 29-30 (“There is apublic interest in resolving issues of
significant impact in a more central forum, such asthisone.”); de Csepel, 808 F. Supp. 2d at 139,
(same); Inre Assicurazioni Generali SP.A. Holocaust Ins. Litig., 228 F. Supp. 2d 348, 369
(S.D.N.Y. 2002)(“[T]he United States....ha[s] astrong localized interest in providing relief to
[its] residents, who alegedly have been injured by defendants' wrongful acts during the
Holocaust era.”). Furthermore, Defendants' focus on the possibility that German law will apply
to certain issues is misplaced. Congress designated the District of Columbia as the proper venue
for cases against foreign states under the FSIA; this Court is therefore “familiar with the i ssues of
law presented by such acase.” de Csepel, 808 F. Supp. 2d at 139. Whether here or there, either
Germany or this Court may have to deal with foreign legal concepts. de Csepel, 808 F. Supp. 2d
at 139. To the extent that German law may apply, Defendants concede that the majority of
German law at issueis historical law, as evidenced by their affidavit of Professor Dr. Christian
Armbrister analyzing German laws from 1929 to 1935. Dismissal on the application of

historical foreign law does not weigh in Defendants’ favor as both the United States and
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Germany would need to use historical lega experts on these matters. In re Assicurazioni
Generali SP.A. Holocaust Ins. Lit., 228 F. Supp. 2d at 369 (“[ T]he need to apply foreign law is
not dispositive, especially when only past foreign law applies, as any forum would need to
employ historical legal experts.”). But this presents no particular burden that warrants dismissal.
The parties have aready consulted and procured their respective experts, who are more than
capable of presenting their analysis (and already have).

In addition, “[f]edera courts are experienced in applying foreign law and should not be
reluctant to do so.” Inre Disaster at Riyadh Airport, Saudi Arabia, on August 19, 1980, 540 F.
Supp. 1141, 1153 (D.D.C. 1982). And courtsin this district have not considered “the burden of
applying foreign law to be very significant in relation to the [forum non conveniens] test overall.”
Transamerica Leasing, Inc. v. La Republica de Venez., 21 F. Supp. 2d 47, 54 (D.D.C. 1998); see
also Rogersv. Petroleo Braserio, SA., 741 F. Supp. 2d 492, 509 (S.D.N.Y. 2010), rev'd on
other grounds, 673 F.3d 131 (2d Cir. 2012) (“The need to apply foreign law is not in itself a
reason to apply the doctrine of forum non conveniens and [courts] must guard against an
excessive reluctance to undertake the task of deciding foreign law, a chore federal courts must
often perform.”). The District Court in Los Angeles did just that in presiding over the matter in
Cassirer. See Cassirer v. Thyssen-Bornemisza Collection Foundation, Case No. 2:05-cv-03459-
JFW-E, Docket No. 315 (Order on Motion for Summary Judgment, June 4, 2015).

Curiously, having excoriated Hungary in afootnote earlier, Defendants cannot resist to
citing to Fischer, the only case (and not one from this circuit) that took anything like
Defendants’ worldview, which claimed an important interest for Hungary in reviewing crimes
against its own citizens. Motion at pp. 63-64. A citation to Fischer is unavailable in this circuit

after Smon, however, so the point needs no further consideration even apart from its obvious
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hypocrisy. Germany’slast line of defenseisto suggest that “ Germany has a powerful interest in
remedying the crimes of the Nazi government and in providing compensation and restitution and
restitution of Nazi-looted art to victims of Nazi persecution.” It does, but as the FAC makes
plain, it has abdicated that interest in favor of self-serving pronouncements and staged events.

V. PLAINTIFFS CLAIMSARE TIMELY

Defendants’ final gambit is to argue that the Plaintiffs’ claims are time barred. They are
not. Most serioudly, this assertion is an explicit repudiation of decades of Germany’s
international commitments. Through the Collective Declaration, Germany has promised not to
assert technical defenses like statutes of limitations, promises that Germany made to join the
international community in coming to terms with the effects of Nazi art looting. FAC at 1 200,
247, 277, Stotzel Aff. at 1 15-16. Germany knowsthiswell, in that it has agreed to meet its
obligations if only the Plaintiffs will march to the inadequate forum of Germany’s choosing,
where Defendants assure the Court that they will not assert the statute of limitations. Thisisthe
purest hypocrisy and should doom the Motion without further consideration.

At the outset, the courts of this circuit have made clear time and again that the assertion
of astatute of limitations defense is highly disfavored for resolution'" at the procedural posture
of amotion pursuant to Fed. R. Civ. P. 12(b)(6).

Thereis an inherent problem in using a motion to dismiss for
purposes of raising a statute of limitations defense. Althoughiitis
true that a complaint sometimes discloses such defects on its face,
itismore likely that the plaintiff can raise factua setoffsto such an
affirmative defense. . . . [A] responding party often imposes an
undue burden on the trial court and impedes the orderly

administration of the lawsuit when he relies on a motion to dismiss
to raise such an affirmative defense.

"Defendants know this perfectly well. Asthey noted in pressing the application of forum
non conveniens, limitations-based defenses “are generally affirmative defenses,” making
application at this stage all the more misplaced.
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Richards v. Mileski, 662 F.2d 65, 73 n.13 (D.C. Cir. 1981) (emphasis added) (referring to
“overwhelming line of authority” for the proposition); see also Firestone v. Firestone, 76 F.3d
1205, 1208-09 (D.C. Cir. 1996) (overturning denial of leave to amend because “courts should
hesitate to dismiss acomplaint on statute of limitations grounds based solely on the face of the
complaint . . . because statute of limitations issues often depend on contested questions of fact,
dismissal is appropriate only if the complaint on its face is conclusively time-barred.”); Allen v.
Beta Constr., 309 F. Supp. 2d 42, 48 (D.D.C. 2004). Assuming the allegations of the FAC as
true, the action istimely. The Motion only serves to make counter-allegations of fact, an
approach that has no effect on the proper analysis at the Rule 12 stage.

D.C. Code 8§ 12-301(2) governs “claims relating to “the recovery of personal property or
damages for its unlawful detention.” D.C. Code 8§ 12-301(2); Gilson v. Republic of Ir., 682 F.2d
1022, 1025 n.7 (D.C. Cir. 1982) (“The applicable statute of limitation [in a FSIA case] is
determined by the local law of the forum.”). Defendants claim to have acquired the
Welfenschatz lawfully. 1n addition, asthe FAC alleges, Germany agreed in 1999 pursuant to the
Collective Declaration to hold disputed property for the benefit of claimants pending
resolution—and then engaged with the Plaintiffs before the Advisory Commission, albeit
disingenuously. Thus, Plaintiffs' claims accrued “when the plaintiff demands the return of the
property and the defendant refuses, or when the defendant takes some action that a reasonable
person would understand to be either an act of conversion or inconsistent with a bailment.”
Malewicz, 517 F. Supp. 2d at 335. Plaintiffs explicitly alege such abailment, and no such
sequence inconsistent with that appears in the FAC because, until the 2014 recommendation by
the Advisory Commission, Defendants never unequivocally refused to return the collection. In

fact, quite to the contrary, they maintained before and since that had the recommendation been
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otherwise, they would return the Welfenschatz, ruling out any conclusion that their acts were
inconsi stent with the prospect that they would return the collection.

Germany’ s affirmative actions since 1999 render the statute of limitations unavailable.
Germany has signed international commitments to reach fair and just solutions on the merits, not
selective assertions of time-bars only when a claimant refuses to subject itself to an inadequate
forum. Saying “Germany is committed to fair and just solutions’ does not actually mean that
Germany is committed to fair and just solutions. Only actions speak to that, and Germany’s
assertion of the limitations defense here makes a mockery of those international commitments.
Defendants’ overt inducement to claimants generally and to Plaintiffs specifically constitute
“lulling” that would compdl tolling the statute of limitations through and until the farce that was
the Advisory Commission was revealed for what it was. Jonesv. Gov't Emps. Ins. Co., 621 A.2d
845, 847 (D.C. 1993) (“lulling” tolls statute of limitations where (i) there was “affirmative
inducement”); Bailey v. Greenberg, 516 A.2d 934, 937-40 (D.C. 1986) (equitabletollingis
appropriate where “if it appears [the defendant] has done anything that would tend to lull the
plaintiff into inaction, and thereby permit the limitation prescribed by the statute to run.”).
Paintiffs allege squarely that since the Collective Declaration, Germany has pledged to hold the
Welfenschatz in trust pending resolution of the claims. FAC at 200. That restitution was put
out of reach only upon the poorly-considered Advisory Commission decision in early 2014, less
than a year before this case was filed. The SPK, which now triesto paint the Advisory
Commission as some kind of binding arbitration, clearly concedes that it was prepared (or
deceptively claimed to be prepared) to restitute the Welfenschatz as an inducement to draw the
Paintiffs into the Advisory Commission rather than vindicate their rightsin court. Asisnow

clear, and asthe FAC explicitly aleges, the Advisory Commission proceedings were a sham
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designed only to provide bad-faith cover for the restitution of the collection. No applicable
statute of limitations could have started to run under those circumstances until the Advisory
Commission’s recommendation was issued. Even if that were not so, it would be a matter of fact
for the Defendants to prove, rendering their request at this posture entirely inappropriate.

Further, where a defending party plays ahand in concealing information that would
inform the plaintiff of itsright to pursue aclaim, that defendant is estopped from asserting the
statute of limitations. William J. Davis, Inc. v. Young, 412 A.2d 1187, 1191-92 (D.C. Ct. App.
1980) (“any statement, word or act which tends to suppress the truth raises the suppression to
that level” and compels that the statute be tolled). Thisis pursuit to the familiar doctrine of
equitable tolling. Equitable tolling operates on the basic notion of fairness and wrongdoing:

To decide the case we need look no further than the maxim that no man may take

advantage of his own wrong. Deeply rooted in our jurisprudence, this principle

has been applied in many diverse classes of cases by both law and equity courts

and has frequently been employed to bar inequitable reliance on statutes of

[imitations.

Glusv. Brooklyn E. Dist. Terminal, 359 U.S. 231, 232-33 (1959). No claim could be a better
candidate for equitable tolling that one against Germany—the instigator and executioner of the
Holocaust—for claims related to that historic crime.

Defendants’ citations to various Holocaust looted art claims that were dismissed as time
barred does not establish their point. Above all else, none of the partiesinvolved were sovereign
nations that pledged to adhere to the Washington Principles, or the Collective Declaration, and to
reach the merits of such disputes. And, of course, none of them are the nation singularly
responsible for the entire tragedy in the first instance, as Germany is. In addition, Museum of
Fine Artsv. Seger-Thomschitz actually cuts against Defendants’ argument entirely: that case was

resolved at summary judgment, not a motion to dismiss, and involved documentary evidence

that Oskar Reichel’ s sons knew of the transaction and did not object toit. 623 F.3d 1, 14 (1st
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Cir. 2010). In both Toledo Museum of Fine Arts v. Ullin and Orkin v. Taylor, the statute of
limitations did not allow for a discovery rule, making the application on a Rule 12 motion far
simpler. Orkinv. Taylor, 487 F.3d 734 (9th Cir. 2007); Toledo Museum of Art v. Ullin, 477 F.
Supp. 2d 802 (N.D. Ohio 2006). Lastly, Dunbar v. Seger-Thomschitz dealt with an entirely
anomalous concept under American law, that of prescriptive adverse possession of personal
property, which allowed for no equitable or factual defenses—but which in any event was also a
summary judgment decision, not aruling on amotion to dismiss. 615 F.3d 574, 576 (5th Cir.
2010). It has no relevance to Plaintiffs claims.

Finally, even if the Court applied the discovery rule advocated by the Defendants, the
clams are still timely because information central to the claims—and attached to the
Complaint—was unavailable despite reasonable diligence from discovery. Under the “discovery
rule,” aclaim will accrue when the plaintiff knows, or with the exercise of reasonable diligence
could know, of the existence of the claim. Ling Yuan Hu v. George Wash. Univ., 766 F. Supp.
2d 236, 241 (D.D.C. 2011). Documents that evidence the conspiracy among high-ranking Nazis
were not available or accessible until quite recently. Stotzel Aff., 3. Plaintiffsdid not only
present five expert opinions to the Commission, but discovered more documents during the
procedure after June 29, 2012, that evidence the conspiracy among high-ranking Nazis, in trying
to get hold of the Welfenschatz collection: Id. at 11.

CONCLUSION

For the foregoing reasons, Plaintiffs respectfully request that the Court DENY the Motion

to Dismiss.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STIFTUNG PREUSSISCHER KULTURBESITZ,

)

Alan PHILIPP, )
)

Gerald G. STIEBEL, and )
)

Jed R. LEIBER, )
Plaintiffs, )

)

v. ) Case No. 15-cv-00266 (CKK)

)

FEDERAL REPUBLIC OF GERMANY, a foreign )
state, )
)

and )
)

)

)

)

Defendants.

DECLARATION OF NICHOLAS M. O’ DONNELL IN
OPPOSITION TO DEFENDANTS’ MOTION TO DISMISS

I, Nicholas M. O’Donnell, pursuant to 28 U.S.C. § 1746, declare under penalty of perjury
as follows:

l. I am an attorney and a partner at the law firm of Sullivan & Worcester LLP,
counsel to Plaintiffs Alan Philipp, Gerald G. Stiebel, and Jed R. Leiber (“Plaintiffs™). I submit
this Declaration in support of Plaintiffs’ Opposition to Defendants’ Motion to Dismiss.

2. Attached as Exhibit 1 is a true and correct copy a certified translation of the
Expert Opinion of Professor Dr. Stephan Meder (the “Meder Opinion”), dated April 22, 2016.

3. Attached as Exhibit 2 is a copy of the Meder Opinion in the original German and
of Dr. Meder’s CV.

Dated: May 11,2016
Boston, Massachusetts

/s/ Nicholas M. O’Donnell
Nicholas M. O’Donnell
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Expert Opinion by
Prof. Dr. Stephan MEDER

. Qualifications and assignment

. | am a tenured professor for private law and legal history at Leibniz

University Hanover. | have published extensively in various fields of
private law and am the editor of a leading publication on banking and
capital market law. | am also a legal historian. As such, | have studied
the historical developments of private law, that is to say both before
and also after the German codification of 1900 (“German Civil Code”
[Birgerliches Gesetzbuch] - hereinafter called “BGB”) went into effect.
In connection with this, | have also examined societal legal topics and
issues that address problems related to the illegal Nazi state and politi-
cal totalitarianism. In addition to my academic activities, | was also ac-
tive as a legal expert on behalf of the German Government and on be-
half of the German Parliament [Deutscher Bundestag] in connection
with projects on legal reform. My curriculum vitae is found together with
a list of publications in the attachments.

. | have been retained by plaintiff's attorneys to prepare an expert opin-

ion for the plaintiff for a case presently pending before the United
States District Court for the District of Columbia, Philipp v. Fed. Rep. of
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Germany, No. 15-cv-00266. My understanding is that defendants dis-
pute that there is a claim for returning a collection of medieval artifacts
referred to as “Welfenschatz”.

In preparation for my expert opinion, | reviewed plaintiff's complaint —
First Amended Complaint (FAC). In addition, | reviewed defendant's
Motion to Dismiss and the appraisal by the German legal experts re-
tained by defendant, in particular the Armbrister declaration dated
March 4, 2016 (“Armbrister Expert Opinion”) and the Thiessen decla-
ration dated March 7, 2016 (“Thiessen Expert Appraisal”).

| was asked to respond to the following questions associated with this
legal dispute:

Relying on the allegations in the First Amended Complaint, did the
Consortium of art dealers described therein have any separate legal

existence under German law?

If not, who owned the “Welfenschatz” between 1929 and 1935 under
German law?

Regardless of the answer to these questions (1, 2), do the plaintiffs in
this case, Alan Philipp, Gerald Stiebel, and Jed Leiber, have standing
to bring their claims under German law?

. My assumption is that regarding the facts underlying the case, | can

only address the claims stated in the complaint (“First Amended Com-
plaint’, FAC) and its attachments. This means that even if several
claims are subsequently shown to be false, | am required to assume
these to be truthful at this stage of the litigation. It goes without saying

{B2010192; 1}
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that my replies may have been different if individual claims are shown
to be false. My remuneration is in no way linked to the outcome of the
litigation.

Regarding the question of whether the Consortium of art dealers

had any separate legal existence under German law

“Consortium” term

A “Consortium” (from Latin consortium) is defined as a temporary as-
sociation of several natural or legal persons that remain legally and
economically independent, in particular of companies or business per-
sons, for the purpose of executing a closed-ended, agreed-upon, lim-
ited economic objective; these are also in many cases limited to the
implementation of one or a limited number of individual transactions on
joint account. Consortiums are typically formed when the contract value
or the transaction volume are too large for an individual company
and/or an individual business person

(see www.duden.de under “Konsortium”; Ulmer/Schéfer in: Mln-
chener Kommentar [Munich Commentary], BGB, 6th edition 2013,
before Section 705 margin note 51 and margin note 58 for the ex-
ample case of a large loan; see for the case of loan consortiums
Hadding in: Schimansky/Bunte/ Lwowski, Bankrechts-Handbuch
[Banking Law Handbook], Vol. I, 2nd edition 2001, Section 87 mar-
gin note 24).

Currently, for example, the international media enterprises and groups
of journalists that uncovered the scandal surrounding the formation of
questionable shell companies in Panama and that are jointly commer-
cializing the information, are referred to as consortiums (see Frankfur-
ter Allgemeine Zeitung dated April 9, 2016, p. 19).

{B2010192; 1}
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The case in question involves a consortium between the art dealer-
ships J. Rosenbaum, Z. M. Hackenbroch and J. & S. Goldschmidt,
which had collaborated to execute an individual transaction, that is to
say buying and reselling the “Welfenschatz” - presumably because the
transaction was financially too large for each of the consortium mem-
bers alone. The art dealers - by definition - remained legally and eco-
nomically independent in this case (under whatever legal-commercial
legal forms they were active at that time - either as sole proprietorships
[Einzelunternehmen], general partnerships [Offene Handelsgesell-
schaftfOHG)], etc).

The “Welfenschatz” Consortium as BGB enterprise (Section 705
BGB) in its weakest embodiment, that is to say the “tendering

consortium” [Gelegenheitsgesellschaft]

Temporally applicable law for qualifying the corporate form of a
consortium

Section 705 BGB is one of the few codes that have remained un-
changed through today since the BGB went into effect in 1900. In re-
gards to fundamental issues for assessing and qualifying the corporate
form of a consortium, the legal framework for the years 1929 to 1935 is
comparable in many ways to the present day situation, so that old and
new legal precendent and literature can both be cited for this funda-

mental evaluation and analysis.

The nature of a standard BGB corporation

Section 705 BGB is the basic code for BGB corporations, which law-
makers drafted in a flexible manner, and only by means of mostly elec-
tive provisions. As a result, the BGB corporation, or “Gesellschaft bir-
gerlichen Rechts (GbR)”, as a legal form is an exceptionally adaptable
legal instrument, whose organization and structure can be flexibly

adapted to the particular economic (or other) purposes of the associa-

{B2010192; 1}
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tion - on the basis of the particular agreements between the sharehold-
ers. The legal form of the BGB corporation therefore exists in a wide
range of embodiments, with the legal structure of the BGB corporation,
which also include so-called “tendering consortiums”, also existing in
highly varied embodiments

(see Staudinger/Geiler, BGB, 9th edition 1929, preliminary remarks
on Section 705 | 2., Annex A to the 14th Vol., credits and |., Annex B
to the 14th Vol,, |.2.; Palandt/Sprau, BGB, 75th edition 2016, Section
705 margin note 1, margin note 36 ff.).

Pursuant to the terminology definitions in Section 705 BGB, several
natural or legal persons mutually agree to promote the attainment of a
joint objective by entering into a shareholder agreement. By what
means this is to be accomplished and what contributions the share-
holders are required to provide is defined in an informal, written or ver-
bally agreed-upon shareholder agreement. Yet another factual element
of a standard BGB corporation is that the shareholder agreement forms
an “open-ended legal relationship” that results in a special loyalty obli-

gation of the shareholders to each other

(see Staudinger/Geiler, BGB, 9th edition 1929, prel. remarks on Sec-
tion 705 | 5 a), Section 705 Il. 1.; Manual commentary
BGB/Saenger, BGB, 7th ed. 2012, Section 705 margin note 2f; Pal-
andt/Sprau, BGB, 75th ed. 2016, Section 705 margin note 1, margin
note 36 ff.).
Generally speaking, BGB corporations involve the creation of company
assets; however, this is not a mandatory criterion for defining the legal
form, is not the nature of a BGB corporation and is therefore also not a
required condition for forming or for the existence of a BGB corpora-
tion. BGB corporations are therefore conceivable and possible where
the shareholders explicitly do not (wish to) form jointly held assets.
Staudinger/Geiler names consortiums and underwriting transactions as
examples for this. Whether or not company assets are formed is there-

fore at the discretion of the shareholders
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(see Staudinger/Geiler, BGB, 9th ed. 1929, Section 705 Il 3., Annex

A to the 14th Vol., |.; Palandt/Sprau, BGB, 75th ed. 2016, Section

718 margin note 1).
The standard BGB corporation - in particular when it is to be consid-
ered as an external corporation and as a “higher-level” or “organized”
BGB corporation - generally has its own identity features, that is to say
a name under which it engages in business transactions, a corporate
domicile, an externally active organization, in particular corporate offic-
ers pursuant to Sections 709f. BGB and - but not necessarily - its own

liability charter (total jointly held assets)

(see Meschkowski, Zur Rechtsfahigkeit der BGB-Gesellschaft [On
the Legal Capacity of the BGB Corporation], 2005, p.255 ff., p.264;
Ulmer/Schéfer in: Munchener Kommentar [Munich Commentary]
BGB, Vol. 5, 6.., 149 with additional references).

The nature of the “tendering consortium”
[Gelegenheitsgesellschaft]

Tendering consortiums are BGB corporations in their weakest embod-
iment, at the “lowest” level, or with only limited degree of organization.
Staudinger/Geiler therefore also describes tendering consortiums as
“temporary and loose associations”. The legal form of the tendering
corporation is employed in particular to form economic associations,
where not the entire enterprise is contributed to the consortium, but
only certain interests. A classic application example for tendering con-
sortiums are therefore consortiums, which Staudinger/Geiler already
lists under “miscellaneous tendering consortiums [sonstige Gelegen-
heitsgesellschaften]’. While consortiums are therefore included in the
definition of BGB corporations, they nevertheless represent a special
form of these

(Reichscourt, ruling dated December 11, 1903, RGZ 56, 206, 207;
Staudinger/Geiler, BGB, 9th ed. 1929, prel. remarks on Section 705 |
2 b) dd), and Annex B to the 14th Vol., I.1. and 1.6.; nothing else ap-
plies today: see Palandt/Sprau, BGB, 75th ed. 2016, Section 705
margin note 36).

{B2010192; 1}
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What structure, what internal charter, and what degree of organization
a tendering consortium has in detail is predominantly determined by the
will of the parties and first and foremost by the provisions in the share-
holder agreement. The shareholder agreement of a “tendering consor-
tium generally already waives large parts of the discretionary provisions
in Sections 705 ff BGB

(see Staudinger/Geiler, BGB, 9th ed. 1929, Annex B to the 14th Vol.,
I.1. and 2.; Ulmer/Schéfer in: Minchener Kommentar [Munich Com-
mentary] BGB, 6th ed. 2013, before Section 705 margin note 51 ff.,
margin note 64; K. Schmidt, Corporation Law, 3rd ed. 1997, Section
58 il 6b).
Brought to a point, consortiums represent a special case of BGB corpo-
rations for which nearly all provisions of Section 705 ff. BGB are specif-

ically not intended to apply

(see Hadding in: Schimansky/Bunte/Lwowski, Bankrechts-Handbuch
[Banking Law Handbook] Vol. I, 2nd ed. 2001, Section 87 margin
note 23).

In particular for tendering consortiums, even the exclusion to form total
jointly held assets frequently conforms to the express or tacit will of the
parties. As stated in Geiler, economic corporation assets are therefore

frequently non-existent - in particular for consortiums

(see Staudinger/Geiler, BGB, 9th ed. 1929, Annex A to the 14th Vol.,
I., and Annex B to the 14th Vol., 1.2.).

Whether tendering consortiums are formed as internal or external BGB
corporations is also solely at the discretion of the shareholders' wills. In
this case, tendering consortiums are frequently formed as internal cor-
porations that are characterized by not participating in legal and busi-

ness affairs and by waiving the formation of corporation assets

(see Gummert in: Munchener Handbuch des Gesellschaftsrechts
[Munich Handbook for Corporation Law] Vol. 1, 4th ed.. 2014, GbR
Section 17 margin note 13; Schéfer in: Minchener Kommentar [Mu-
nich Commentary] BGB, Vol. 5, 6th ed. 2013, Section 726 margin
note 1 and margin note 7; K. Schmidt, Gesellschaftsrecht [Co-
poration Law}], 4th ed. 2002, Section 58 Il 6, p.1708 f).
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Non-applicability of commercial law to consortiums

German commercial law does not apply to consortiums.

By limiting the corporation purpose to certain individual transactions,
the factual element of an open-ended operation of a so-called “mer-
chant business [Handelsgewerbe]” is already absent, therefore gener-
ally qualifying consortiums as BGB corporations, that is to say irrespec-
tive of the typical merchant characteristics of the shareholders - consor-
tium members - although the transactions performed under the scope
of the particular consortium are factually classified as merchant trans-
actions. A planned, open-ended activity is in particular absent when
only individual occasional transactions - for instance individual sales

transactions - are executed and/or identifiable

(see Baumbach/Hopt, HGB, 37th ed. 2016, Section 1 margin note
13; Ulmer/Schéfer in: Minchener Kommentar [Munich Commentary]
BGB, 6th ed. 2013, before Section 705 margin note 51; also see
Reichscourt, ruling dated April 23, 1907, RGZ 66, 48, 51).
In contrast to the opinion in Armbruster (see Armbrister expert opinion,
p.7 under 14. and 15.), it may therefore be open to interpretation
whether the consortium members - such as Saemy Rosenberg or Isaac
Rosenbaum acted as owners of the corporation J. Rosenbaum, per-

sonally, or on behalf of the art dealership.

Application to the case in question

Typical tendering consortium [Gelegenheitsgesellschaft]

In the present case to be evaluated, the details of shareholder agree-
ment (consortium agreement) concluded between the consortium

members are not known; even if they were known, their relevance re-

mains in question, largely already because on-going amendments can
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be agreed in the course of a contractual relationship under corporation

law.

The contracts dated 1929 (contract on the acquisition of the “Welfen-
schatz” collection dated October 5, 1929) and 1935 (contract on the
sale of the “Welfenschatz” collection dated June 14, 1935) reveal that
the consortium members had formed the association to achieve a joint
objective (resale of the Welfenschatz) — which then happened in stages
during the years 1929-35. In this regard, a significant factual element of
Section 705 BGB has been fulfilled. However, the association fails to
exhibit many other factual elements required for a standard BGB corpo-
ration, in particular including the “formation of an open-ended legal re-
lationship”. In this case, the consortium members only collaborated to
execute a single transaction: acquiring and subsequently reselling the
“Welfenschatz” collection. This fact alone eliminates the existence of a

standard BGB corporation in this case.

Instead, all facts support qualifying the” Welfenschatz” Consortium as a
classic tendering consortium. As is typical for tendering consortiums,
we have in this case a merely “temporary and loose” association. Even
the content and language of the agreements from 1929 and 1935 clear-
ly indicate and prove that not the individual art dealerships are com-
bined “merged” into a single corporation and/or a purposeful associa-
tion, but instead that they are strictly pursuing a singular, common,
closed-ended business interest, that is to say the acquisition and resale
of the “Welfenschatz”. Including - and in particular - by limiting the
common purpose to the execution of this transaction, this indicates the
typical characteristics of the relationship among the consortium mem-
bers strictly as a tendering consortium, since the characteristics of an

open-ended legal relationship are absent.

Due to the lack of participation in legal transactions under its own name
and due to the lack of corporation assets (in this regard also refer be-

low), the tendering consortium “Welfenschatz” Consortium can there-
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fore in total only be viewed as an internal corporation, but not as an
external corporation.

No convergence with standard BGB corporation

There is otherwise no indication of any kind that the consortium mem-
bers had installed such a corporate structure in the years 1929-35 and
had attained a degree of organization that would have exceeded that of
a tendering consortium and that would be characteristic for a standard
BGB corporation (external community of joint owners with corporation
assets as a dedicated special fund, so-called “total jointly held assets”,
with joint management that acts externally on behalf of the corporation,
a corporation name under which the company enters into legal and
business transactions, the appointment of corporation directors as rep-

resentatives, formation of a corporate domicile).

In relation to this, Armbruster asserts in his expert opinion that the
‘“Welfenschatz” Consortium exhibited such acting and organizational
structures, and as they are typical for the standard BGB corporations
described above, for which there are however neither actual nor legal
indications in this concrete case. In other words, Armbruster's related
analyses are highly speculative and are otherwise disproved by the
existing findings and evidence regarding the actual configuration and
implementation of the corporation during the years 1929-35.

For example, the expression “hereinafter called “Consortium” chosen in
the introductory passage of the purchase agreement dated June 14,
1935 specifically does not represent a short name reference to the ten-
dering consortium, but instead merely refers to the legal term “Consor-
tium”. A reference to the shareholders as “Consortium” can therefore
not be deemed or qualified as a self-selected name and/or reference to
the corporation under which the consortium members conducted the

{B2010192; 1}
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transaction - as is however erroneously assumed and/or suggested by

Armbraster (Armbrister expert opinion, p.6 under Section 13.)

The contract dated June 14, 1935 instead only reveals in the introduc-
tory passage - the “preamble” - that all consortium members are indi-
vidually listed sequentially as solely empowered owners and sellers
under 1. to 3. as contractual parties on the seller side, and for simplifi-
cation reasons are then only referred to as “Consortium” in the follow-
ing contract text. However, the strictly declaratory reference as “Con-
sortium” does not “merge” the consortium members into a single, spe-
cial contractual party. The reference to the sellers of the “Welfenschatz”
collection as “Consortium” therefore also fails to qualify this tendering
consortium as a corporation with its own legal person status and a
proper name.In this respect, the contract dated June 14, 1935 is com-
parable with a notarized legal document for which several seller parties
appeared as sellers and who are then subsequently jointly referred to
as “Sellers” in the legal document; this specifically does not merge the
individual sellers into a single “legal person”.

My assumption that the “Welfenschatz” Consortium is a mere tendering
consortium is further corroborated by the contract on the acquisition of
the collection dated October 5, 1929, wherein only the generally ac-
cepted standard legal term “the sellers” was employed for the involved

consortium members.

The Consortium members also did not act as individuals on behalf of
the Consortium (“as all the individuals who acted on behalf of the Con-
sortium”), as Armbrlster (Armbrister expert opinion, and other loca-
tions) asserts. The Consortium members instead acted as sharehold-
ers of the Consortium. To the extent that one of the shareholders may

also have acted on behalf of other shareholders, this shareholder was
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evidently previously authorized and empowered to do so in each indi-
vidual case (FAC - Exhibit 6: “I have orally received the assent of the
other authorized members of the Consortium.”). Contrary to Arm-
brister's assertion (Armbriister expert opinion, and other locations),
this is not an expression of the will or the intent of the shareholders to
appoint a special corporate officer as representative - a managing di-
rector of the company under the exclusion of the disposition power of
the other shareholders (Sections 714 BGB); this is instead evidence for
the straightforward empowerment of a shareholder by one or several
joint shareholders to perform a single act. This empowerment changes
nothing in the generally existing joint management and representation
power pursuant to Sections 709 para. 1 BGB. Even Armbruster is
forced to concede that the language refers to “the other owners” (Arm-
brister expert appraisal, and other locations). The letter from the co-
shareholder Saemy Rosenberg dated June 14, 1935 to Dresdner Bank
(FAC - Exhibit 6, see Armbrister expert opinion, on p.7 under FN 13,
section quoted verbatim by him) instead confirms the joint management
and disposition authority of all shareholder pursuant to Section 709 pa-
ra.1 BGB, where it is stated: “I have received the verbal agreement of
the other authorized Consortium members” (emphasis added).

The fact that only the art dealerships listed under 1. to 3. in the contract
dated June 14, 1935 and/or the art dealers Saemy Rosenberg and
Isaak Rosenbaum as owners of the former company J. Rosenbaum
signed the contract therefore also proves that only they were the solely
authorized shareholders and therefore the sole owners of the “Welfen-

schatz” collection at the time of the sale.

This results in the conclusion that no contract was concluded “on behalf
of the GbR” (e.g. “on behalf of the BGB corporation” or “under the ac-
counts of the BGB corporation”), but instead that a contract was con-
cluded between the consortium members listed at the beginning of the
contract dated June 14, 1935 under 1. to 3. as sellers and owners, with

a buyer - Dresdner Bank. In this regard, the tendering consortium was
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also not equipped with an independent identity, as demonstrated by the
fact that there was no special name or specific reference under which
the “Welfenschatz” tendering consortium conducted business transac-
tions. As a result, the conclusion must be drawn that all three members
of the Consortium were equally authorized (Section 709 para. 1 BGB),
that no separate management pursuant to Sections 710, 714 BGB was
established, and that as a result no externally acting organization exist-
ed.

There is also no evidence anywhere that the Consortium as a tendering
consortium had established an “administrative seat” [Verwaltungssitz]
to conduct a singular resale transaction, as Armbrister erroneously
claims in his expert opinion (Armbrister expert opinion, p.9 ff.) — by
citing from this author's point of view rather inconsequential literature

and legal precendent under capital corporation law.

The phrase “in Frankfurt am Main [zu Frankfurt am Main]” in the con-
tract dated October 5, 1929 evidently strictly and only refers to the pri-
vate residences of the three art dealers acting as buyers. The same
applies to the contract dated June 14, 1935, wherein the respective
private residences and business facilities are referenced for each of the
contractual parties listed as sellers under 1. to 3. This is in no way re-
lated to an independent “domicile of the Consortium”, as further ex-
pressed by the fact that neither the contract from 1929 nor the contract
from 1935 assign a separate “corporate domicile” to the Consortium -
not to mention a separate mailing address.

Due to the absence of a “domicile” of the Consortium, all other attempts
advanced by Armbruster to create a link under international private law
are equally moot (Armbruster expert opinion, p. 9 to p. 11). As an un-

limited company [Personalgesellschaft] without legal person status, the
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BGB corporation - the “Welfenschatz” Consortium in this case in its

weakest form of strictly a tendering consortium - has no citizenship

(see Staudinger/Geiler, BGB, 9th ed. 1929, prel. remarks Section
705 V.c); German-English Arbitration Tribunal, ruling dated March
27,1922, JW 1922, 1161).
The tendering consortium therefore provides no linkages to determine
the laws that apply to it (corporate statute), that is to say neither based
on the so-called formation theory [Griindungstheorie] nor based on the
so-called domicile theory [Sitztheorie]. Armbriister's related discussion

on this point is superfluous and irrelevant.

There are also no indications of any kind that the tendering Consortium
“Welfenschatz” formed a separate corporation and/or special fund.

As shown above, it is already not the nature of a standard BGB corpo-
ration to form corporation assets, and there is also no mandatory re-
quirement to do so. This is even more so the case for tendering consor-
tiums in the form of consortiums, for which the formation of corporation
assets is fundamentally atypical. To the contrary: in particular for ten-
dering consortiums, the will of the participants frequently is to specifi-

cally not form total jointly held assets, as was already shown above.

The assumption that the tendering consortium “Welfenschatz” Consor-
tium had formed separate corporate assets independent from the
shareholders also negated by the fact that during the years 1929 to
1935, BGB corporations by law were categorically unable to hold rights
and obligations, as will be discussed in detail below. Armbrister evi-
dently completely fails to address the need to also evaluate the case
facts from a historical-legal perspective - as is mandatory in cases such
as this one - and, by omitting any form of related analysis, engages in

inappropriate considerations and comes to inapplicable conclusions.
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No independent legal entity status, no legal capacity of the

tendering consortium during the years 1929 to 1935

Temporally applicable law for assessing the independent legal
entity status and legal capacity of the tendering consortium dur-
ing the years 1929 to 1935

In order to determine whether the “Welfenschatz” Consortium was a
corporation with independent legal entity status and legal capacity - as
claimed by Armbrister - it is mandatory to refer to the laws applicable
during the period from 1929 to 1935, which is solely applicable in this
case. This corresponds to the general legal principle that legal transac-
tions must be evaluated at the time they were concluded, is consistent
with the principle of good faith, Section 242 BGB and otherwise also
follows the interpretation rules in Section 133, 157 BGB, whereupon
reference must be made to the time declarations of will were made and
to the generally prevailing opinion from that time. In the present case,
this is the time of the legal transaction declaration of the parties in-
volved with contracts dated October 5, 1929 and June 14, 1935

(see Palandt/Ellenberger, BGB, 75th ed. 2016, Section 133 margin
note 6b with additional notes).

When Armbrister opines that the tendering consortium must be evalu-
ated on the basis of today's perspective on the basis of today's appli-
cable law and current legal precendent, this represents incorrect and
unsustainable reasoning. The sources Armbruster cite (Armbrister ex-
pert opinion, p.11, FN 22 and FN 23) fail to corroborate this assertion,
since these do not establish what law - from a historical point of view -

shall apply to the case facts from the years 1929-1935. To the
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contrary: the sources Armbruster cites unequivocally state that “any
interpretation of law [is] to a certain extent bound by time.”

In consideration of the legal principles cited above, the legal system at
that time, the evaluation standards at that time, and the intent of the
historical lawmakers from that time are definitive for assessing the case
in question here. “Correctness is not a timeless truth, but refers to the

correctness for the legal system at that time”

(Larenz/Canaris, Methodenlehre der Rechtswissenschaft [Methodol-
ogy theory of legal science], 3rd ed. 1995, p.133, 136).

The case of the “Welfenschatz” must therefore be properly evaluated

on the basis of the applicable law from the period 1929 - 1935.

Armbruster fails to do so, omits the mandatory analysis of the historical
legal circumstances, rendering the results of his efforts as largely

worthless.

Tendering consortium without independent legal person status;

corporation never assumed legal entity status

Pursuant to the prevailing opinion in the literature and legal precendent
at that time - e.g. during the period 1929-1935 what has historically
been referred to as the legal term BGB corporation (including its spe-
cial form of tendering consortium) was viewed as an unlimited compa-
ny. Consortiums, tendering consortiums of all types were therefore
viewed as unlimited companies without independent legal person sta-
tus. These associations - corporations - therefore belonged to the
group of unlimited companies organized under private law, and had no
independent legal subjectivity based on the opinions expressed in the
theory and by superior courts. Pursuant to the opinion of the

Reichscourt, the BGB corporation was not viewed as having legal
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subjectivity separate from the shareholders. The holders of corporate

rights and obligations were always and solely the shareholders

(Reichscourt, ruling dated December 11, 1903, RGZ 56, 206, 209;
Sayn in: BGB-RGRK, 6th ed. 1928, Section 705 note 1, Section 719
note 1; Planck, BGB, 4th ed. 1928, Section 719 note 1; Stauding-
er/Geiler, 9th ed. 1929, prel. remarks on Section 705 Il 1. and 2. plus
Annex B Il.1.; Mugdan, Vol. I, Motives, p.341; von Gamm in: BGB-
RGRK, 12th ed., before Section 705 margin note 4; regarding this
earlier legal framework, also see Palandt/Sprau, BGB, 75th ed.
2016, Section 705 margin note 24; plus also German Supreme Court
[Bundesgerichtshof], ruling dated March 26, 1981, BGHZ 80, 222,
margin note 21 cited as per juris, with additional notes).

The historical lawmakers of the German Civil Code [Birgerlichen Ge-
setzbuch] did not intend to give the BGB corporation its independent
legal person status, and therefore also did not intend to establish a
separate and/or independent legal existence. The historical lawmakers,
along with the courts, therefore did not view the BGB corporation as
having legal capacity - it was viewed as a “corporation without legal

person status” that was not endowed with rights and obligations

(see Gummert in: Minchener Handbuch des Gesellschaftsrechts
[Munich Handbook of Corporation Law] Vol. 1, 4th ed. 2014, GbR
Section 17, marging note 2 a.E. with additional notes; BGHZ 142,
315, 319 f).

In consequence and on the basis of the applicable law at that time, the
“Welfenschatz” Consortium, formed in 1929 and active during the years
1929-35, also was an unlimited company without independent legal

person status.

As an intermediate result, it is therefore noted that accordingly, the ten-
dering consortium between the consortium members - the “Welfen-
schatz” Consortium - under review herein must be deemed to have no
legal capacity. The tendering consortium “Welfenschatz” consortium
was not independently endowed with rights and obligations, and was
therefore also not the owner of the Welfenschatz collection during the
years 1929-1935.
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Changes in legal opinion during the post-war period on the legal
capacity of the BGB corporation irrelevant

This historical and consistent legal opinion was upheld for almost a
century up to the turn of the millennium, and only changed beginning in
2001.

This change was set in motion by a landmark decision by the German
Supreme Court dated January 29, 2001 (cited by Armbrister, see
Armbrister expert opinion, p.11, FN 21) that overturned the previously
held thesis of the legal incapacity of the BGB corporation. Since then,
legal precendent and theory have in the meantime reinforced the opin-
ion that the BGB corporation is potentially endowed with legal capacity.
However, pursuant to the German Supreme Court, each specific case
must be taken into consideration and reviewed against special consid-
erations, such as specific legal regulations and the unique nature of the
legal facts under review, and as to whether the assumption of legal ca-
pacity and/or legal competence of a corporation is contested with re-

spect to a certain right or legal circumstances on a case-by-case basis.

(German Supreme Court, ruling dated January 29, 2001, NJW 2001,
1056 = BGHZ 146, 341; Gummert in: Mlinchener Handbuch des
Gesellschaftsrechts [Munich Handbook of Corporation Law] Vol. 1,
4th ed. 2014, GbR Section 17, margin note 21; see therein, margin
note 6 to margin note 10 with additional references on this legal pre-
cendent development and the associated discussion in the litera-
ture).

Since then, the BGB corporation is viewed as a special acting entity -
an independent assignable object - that can engage in legal transac-
tions as a group of persons. In these cases, the assumption is that the
BGB corporation can be endowed with legal capacity or partial legal
capacity, if and when it asserts its own rights and obligations as an ex-
ternal corporation by engaging in legal transactions. The BGB
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corporation can therefore independently assert certain legal positions,

however does not qualify as a legal person

(German Supreme Court, ruling dated January 29, 2001, NJW 2001,
1056 = BGHZ 146, 341; BGH NJW 2002, 368; BGH NJW 2014,
1107 Tz.24; Palandt/Sprau, BGB, 75th ed. 2016, Section 705, mar-
gin note 24).

The discussion surrounding the legal status of the BGB corporation has
not been concluded as of today, and detailed issues continue to remain
unanswered; in particular, the legal precendent and literature both have
to contend with the objections that the change in legal precendent at
that time gave rise to in practice.

Irrespective of the fact that the literature and legal precendent continue
to dispute to the present day to whom the corporation assets of a BGB
corporation should be assigned in rem- to the BGB corporation as such
or to its shareholder

(see Gummert in: Minchener Handbuch des Gesellschaftsrechts
[Munich Handbook of Corporation Law] Vol. 1, 4th ed. 2014, GbR
Section 17, margin note 1 with additional references),
it is not known and not apparent in the present case what if any provi-
sions the consortium members made regarding the “Welfenschatz” col-
lection as potential corporation assets. As already discussed, the for-
mation of corporation assets - at that time (1929-35) as much as today
- is not a characteristic element of the standard BGB corporation and is

not a necessary qualifying property of the latter.

(see Staudinger/Geiler, BGB, 9th ed. 1929, Section 705 I 3. plus
Annex B 1.2.; Palandt/Sprau, BGB, 75th ed. 2016, Section 718 mar-
gin note 1).

This applies all the more so to a tendering consortium as the weakest
embodiment of a BGB corporation, where - as is the case for the
“Welfenschatz” - the corporate association is limited to a single busi-

ness relationship and confirmation, and in which case the shareholders
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had no reason to form corporation assets due to the focus on a single

transaction and limited common purpose.

It is also not evident that the tendering consortium “Welfenschatz”
Consortium could have been an “external corporation”, as was for in-
stance to be assessed in the landmark decision by the German Su-
preme Court in 2001. An “external corporation” presumes that the cor-
poration as such “is endowed with its own rights and obligations by en-
gaging in legal transactions”, which was the consideration in the case
at that time that ultimately swayed the German Supreme Court to actu-
ally - and for the first time - assert the limited legal capacity of the BGB
corporation.

In the case at that time, the company in question was a construction
working committee [Arbeitsgemeinschaft (ARGE)] with the legal form of
a BGB corporation that engaged externally in legal transactions under
its own name and with its own letterhead, and concluded legal transac-
tions. The working committee also interacted externally with a dedicat-
ed management appointed for this purpose, and therefore had a corpo-
rate officer that acted expressis verbis on behalf of the corporation and
engaged in legal transactions (BGHZ 146, 341, 356 f, 359 f).

In the case of the “Welfenschatz” Consortium, there was no manage-
ment, no executive board, no representing officers, no interaction and
participation by the tendering consortium in business transactions as a
corporation under its own name. There were no actions “in the name
and/or on the accounts of” the corporation and there were apparently
also no such organizational and acting structures that would even re-
motely qualify the “Welfenschatz” Consortium as a BGB corporation
with its own legal person status as defined by the related legal pre-

cendent handed down by German courts since 2001.
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Armbruster otherwise fails to mention that the ruling by the German
Supreme Court dated January 29, 2001 (BGHZ 146, 341) does not
award general legal capacity to an association of legal subjects orga-
nized and represented as a BGB corporation, but only does so with
limited scope and under special circumstances. The German Supreme
Court takes the position in this case that while a BGB corporation “can
assume any legal position”, this is only the case “to the extent this is
not negated by special considerations” (BGHZ 146, 341, 343; BGHZ
116, 86, 88; BGHZ 136, 254, 257; BGHZ 79, 374, 378 f). A BGB corpo-
ration is only endowed with legal capacity - without being a legal per-
son - to the extent that it asserts its own rights and obligations “within
these limits” (BGHZ 146, 341, 343).

In conclusion, it is therefore established that even when today's valid
law is applied in conjunction with the legal precendent on the treatment
of BGB corporations handed down by German courts since 2001, the
association of the art dealerships J. Rosenbaum, Z. M. Hackenbroch
and J. & S. Goldschmidt to a “Welfenschatz” Consortium cannot be
viewed and treated as a corporation with its own legal person status.
Armbruster's position (Armbrister expert opinion, p.11 under Section
26.) that a “German court that would today have to decide whether the
Consortium in the time from 1929 to 1935 could have been endowed
with legal capacity, would presumably be expected to so”, must there-

fore be definitively disputed.

It is my opinion that a German court today - by applying today's law and
in conjunction with the mandatory inclusion of the historical legal
framework of the years 1929-35 - would not under any legal considera-
tion whatsoever (as discussed above in detail) award the “Welfen-
schatz” Consortium a qualification with its own legal person statusThe
Consortium was not an “external corporation” and, as purely a tender-
ing consortium, was also not the owner of the “Welfenschatz” collec-
tion.

{B2010192; 1}
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4. Termination of the tendering consortium in 1935 by achieving the
corporation purpose ipso iure (Section 726 BGB)

a) A characteristic feature of the tendering consortium is that the corpora-
tion ends based on the mutual will of the involved parties by achieving
the corporation purpose, which means that the corporate association
only exists until the corporation purpose has been achieved and the
transaction operated by the shareholders has been executed and com-
pleted. Once this purpose has been achieved, the corporation ends
ipso iure. Accordingly, the tendéring consortium seizes to exist in the
moment when the “purpose” of the corporation and the outcome of the
joint actions defined and intended by the participants - the underlying
transaction that resulted in the association - has been fulfilled. The link
and the corporate association becomes null and void when the purpose
has been achieved (Section 726 BGB)

(see Staudinger/Geiler, BGB, 9th ed. 1929, Annex to the 14th Vol.,
B. I.1. and |.7., Section 726 I|. and Il.; Hadding in: Schiman-
sky/Bunte/Lwowski, Bankrechts-Handbuch [Banking Law Hand-
book], Vol. Il, 2nd ed. 2001, Section 87 margin note 23; Karsten
Schmidt, Gesellschaftsrecht [Corporation Law], 3rd ed. 1997,
Section 58 Il 1; Wiedemann, Gesellschaftsrecht [Corporation Law]
Vol. Il, 204, p.667, p.670).
This automatic trigger - the termination of the corporation by force of
law - is another feature that specifically characterizes tendering consor-
tiums, such as the “Welfenschatz” Consortium, and differentiates the
latter from standard BGB corporations with legal capacity. Wiedemann
notes that Section 726 BGB “[has its origins] in the theoretical discus-
sion on tendering consortiums and the automated motives in general

debt law”

(see Staudinger/Geiler, BGB, 9th ed. 1929, Annex B to the 14th Vol.,
1.7.; Wiedemann, Gesellschaftsrecht [Corporation Law] Vol. I, 2004,
p.670).
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In the present case, wherein the art dealer consortium members
formed the association strictly and only for the singular purpose limited
by its scope and duration to acquiring the “Welfenschatz” for the pur-
pose of resale, the joint consortium transaction had been completed in
1935 and the corporation purpose had been achieved upon concluding
the execution of the purchase contract dated June 14, 1935. The ten-
dering consortium “Welfenschatz” Consortium therefore ended ipso

iure.

No corporation assets without the existence of the tendering

consortium

Even if one were to assume that the “Welfenschatz” Consortium was
more than strictly a tendering consortium, that this corporation had
formed it own corporation assets in 1929-35 in the form of the “Welfen-
schatz” collection and that these assets were the property of the corpo-
ration and not the property of the shareholders, the corporation assets-
said assets also including claims by the former corporation potentially
only asserted long after the corporation had ended -even in this case
are no longer the property of the legal entity upon the winding down
and liquidation of the corporation (which then no longer exists), but are
instead the assets of the (former) shareholders or their

heirs.Armbrister equally fails to see this.

The corporation assets are dependent on the existence of the corpora-
tion, since “assets” by themselves are not endowed with legal capacity,
but are instead assigned to the “corporation” as the legal entity - as-
suming the legal entity status of the tendering consortium. Once the
corporation has ended and/or has been wound down, there are no
longer any corporation assets, but strictly the assets of the remaining
shareholders - that is to say without differentiating these into private

assets and former corporation assets.
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(see Gummert in: Minchener Handbuch des Gesellschaftsrechts
[Munich Handbook on Corporation Law] Vol. 1, 4th ed. 2014, GbR
Section 17, margin note 30; Soergel/Hadding/KieB3ling, BGB, ...ed.,
Section 718 margin note 14; BGH, ruling dated September 27, 1999
- Il ZR 371/98, BGHZ 142, 315 ff, margin note 13 — cited as per ju-
ris).

Conclusions

In conclusion, it has been established that the association of the three
art dealerships J. Rosenbaum, Z. M. Hackenbroch and J. & S. Gold-
schmidt — “Welfenschatz” Consortium - is strictly a tendering consorti-
um without its own legal person status, which therefore was not en-
dowed with legal capacity and seized to exist upon concluding the exe-
cution of the purchase contract dated June 14, 1935.

The former “Welfenschatz” Consortium therefore also did not and/or

does not have a separate legal existence under German law.

As a tendering consortium, the “Welfenschatz” Consortium was not the
owner of the “Welfenschatz” collection from 1929-35.

The tendering consortium “Welfenschatz” Consortium endedipso iure in
1935 by achieving the corporation purpose limited to acquiring and re-
selling the collection, Section 726 BGB.

Regarding the question of who - if not “the Consortium” — was
the owner of the “Welfenschatz” under German law between 1929
and 1935

The “buyers” listed in the contract from 1929 as the owners of the
Welfenschatz

{B2010192; 1}
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By way of a purchase contract dated October 5, 1929, the three owner-
operated art dealerships J. Rosenbaum, Z. M. Hackenbroch and J. &
S. Goldschmidt acquired the collection of medieval artifacts referred to
in the contract as “Welfenschatz”, Section 433, 929 BGB.

The act of title transfer to the three art dealerships was executed and
completed with the - undisputed -transfer of the complete collection to
the three buyers that occurred by no later than January 1930, Section
929 BGB.

The shareholders of the Consortium as the holders of rights and
obligations

The three acquirers of the collection— J. Rosenbaum, Z. M.
Hackenbroch and J. & S. Goldschmidt — were (as shown in detail
above) shareholders (consortium members) of the tendering consorti-
um “Welfenschatz” Consortium, who held title to the collection from
1929 to 1935 and who - by way of a contract dated June 14, 1935 -
sold the “Welfenschatz” collection (which had been reduced in the
meantime by the sale of individual pieces) to Dresdner Bank, which

acted as a concealed buyer's agent on behalf of the State of Prussia.

Pursuant to the purchase agreement dated June 14, 1935, the sole
sellers in turn were the art dealerships Z. M. Hackenbroch, J. & S.
Goldschmidt, and Saemy Rosenberg and Isaac Rosenbaum as the last
owners of the “J. Rosenbaum” dealership, which had been liquidated in
the meantime.

The documents available to me contain no evidence that the title of the
“Welfenschatz” collection was transferred in whole or in parts at any
point during the years 1929-35 from the named three art dealerships,
by their owners respectively, to other parties or to another legal entity.

{B2010192; 1}
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The strictly declaratory note in the purchase contract dated June 14,
1935 that the “Welfenschatz” Consortium had involved “(...) foreign and
domestic business associates in this transaction” does not represent
proof that these “foreign and domestic business associates” had as a
result further rights, in particular property and/or joint property rights, in
the collection. There is no evidence for this.

There is also no evidence that the consortium members had trans-
ferred title to the collection to the tendering consortium “Welfenschatz”
Consortium itself as an independent legal entity. Pursuant to my delib-
erations under B. above, we can exclude in this case that separate title
to the collection was formed for the “Consortium” since - as was shown
above - this was strictly a tendering consortium without independent

legal person status and legal subjectivity.

Until the transfer in 1935 to the representatives of Dresdner Bank, re-
spectively the representatives of the State of Prussia, the “Welfen-
schatz” collection continued to be in the uninterrupted possession of
the members of the “Welfenschatz” Consortium - lastly in Amsterdam.
As a result, the unrestricted and sole property of the three art dealer-
ships, respectively their owners, can be assumed under German law
even for the continued possession, arg ex. Section 1006 BGB. In this
case the statutory assumption in Section 1006 para. 1 BGB is invoked -
pursuant to which the assumption is made in favor of the owners of a

movable asset that he is the owner of the asset.

Up to the resale of the “Welfenschatz” in 1935, the three art dealer-
ships J. Rosenbaum, Z. M. Hackenbroch and J. & S. Goldschmidt, re-
spectively their owners, accordingly were the sole holders of rights and

obligations in connection with the “Welfenschatz” collection.
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3. No evidence of corporate asset formation for the tendering
consortium

The documents available to me also contain no evidence that at any
point in time during the years 1929-35, the “Welfenschatz” collection
became a separate corporate asset of the tendering consortium
“Welfenschatz” Consortium by way of a legal act and express dedica-

tion, or by way of implied actions. There is no evidence for this.

a) As shown in detail under B. Il. 2., the formation of corporate assets is
not a necessary requirement for a standard BGB corporation, and,

more importantly, is not the nature of a tendering consortium.

b) Even if one were to assume that a separate corporate asset had been
formed based on the “Welfenschatz” collection, the question regarding
the ownership circumstances in the corporate assets would remain un-
answered.

The statutory specifications of the German law regarding BGB corpora-
tions are largely discretionary, that is to say that the ownership circum-
stances in the corporate assets - if these exist - can vary greatly in their
scope and nature, and depend in large part on the corporate contractu-
al arrangements between the shareholders. For instance this could in-
volve forming either joint ownership of total assets [Miteigentum “zur

gesamten Hand”], or fractional ownership, but also sole ownership by
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each consortium member proportional to his contribution; even sole
ownership by only a single shareholder is conceivable. When the pur-
pose of a corporation is strictly limited to the joint transaction of com-
mercializing and/or reselling an art collection (as is the case here), one
would have to assume the sole ownership of each consortium member
proportional to his contribution ratio (assuming the existence of corpo-

rate assets).

(see Staudinger/Geiler, BGB, 9th ed. 1929, Annex to the 14th Chap-
ter A. plus Annex B Il.1.; Reichscourt, ruling dated April 24, 1906 in
BankArchiv Vol. 5 p.230).

Since the joint or corporate purpose in the case of the “Welfenschatz”
Consortium was limited to the joint acquisition and resale of the collec-
tion, many indications corroborate the assumption in the event that
corporation assets were formed, that sole ownership of each consorti-
um member can be assumed in a portion of the Welfenschatz propor-

tional to their contribution ratio.

Follow-up liquidation neither required nor expected

Armbruster's blanket assertion that pursuant to German law - applica-
ble at that time (1929-35) and today - BGB corporations continue to
exist in a certain form if corporate assets appear after a corporation has
ended - said assets also including legal claims - and that the treatment
of said assets regularly requires a formal follow-up liquidation (Arm-
brister expert opinion, p. 14 under Section 34. ff) does not apply, spe-
cifically when the case involves a tendering consortium, such as the

“Welfenschatz” Consortium.
In his discussion of this point, Armbrister draws incorrect conclusions

in his expert opinion, because, as shown above, he already inaccurate-

ly assesses the legal nature of the “Welfenschatz” Consortium. The
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assertion that special, controlled and official proceedings (“Follow-up
liquidation”) are required to liquidate new or rediscovered assets of a
corporation (Armbrister expert opinion, p. 14-17) is - as his entire ex-
pert appraisal - replete with the erroneous assumption that the
“Welfenschatz” Consortium in the present case was a corporation with
its own legal person status and its own corporation assets that are
claimed to have exhibited an organizational structure in alignment with
merchant corporations or capital corporations under German law. As
demonstrated above, this was specifically not the case for the Consor-
tium.

Armbrister's premise that claims (only revealed after decades, respec-
tively asserted under the scope of the pending complaint litigation) of
the heirs and legal successors of the owners of the three art dealer-
ships J. Rosenbaum, Z. M. Hackenbroch and J. & S. Goldschmidt in-
volved between 1929-35 are a part of the corporate assets of the ten-
dering consortium “Welfenschatz” Consortium is devoid of any basis.
This would require that corporate assets of the tendering consortium
were formed in the first place. But as shown above, this was specifical-
ly not the case here.

Moreover, the tendering consortium “Welfenschatz” Consortium had
seized to exist ipso iure by achieving its objective in 1935, as shown
above under B. lll. 4. But since the existence of corporate assets with-
out exception and directly depends on the existence of the corporation,
there no longer are corporate assets when the corporation has seized
to exist, and only the assets of the remaining shareholders exist - that
is to say without a legal differentiation into private and former corpora-

tion assets.
For lack of evidence to the contrary, the assumption must be made that

the “Welfenschatz” Consortium ended as a tendering consortium with-

out further ado during the course of 1935 after the purchase price was
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disbursed, Section 726 BGB. There was evidently no requirement at

that time to formally process the disbursement of the purchase price.

Contrary to Armbrister's assertion, there is then in this case neither a
legally codified nor otherwise apparent obligation or need for the plain-
tiffs - as heirs and legal successors of the former owners of the
“Welfenschatz” collection - to undergo follow-up liquidation proceed-

ings.

The legal opinions and legal precendent Armbruster cites in his expert
opinion (Armbrister expert opinion, p.14-17) do not apply in the pre-
sent case, and are not relevant and therefore of no consequence for

the further legal evaluation of the case.

For example, the Reichscourt in the case Armbruster cites from the
year 1905 (Armbrister expert opinion, p.14 FN 30, Reichscourt ruling
dated May 3, 1905, RG JW 1905, 430 N.8) addresses the case of a
dispute that retroactively arose among the former shareholders after a
corporation had seized to exist. It is evident that the present legal dis-
pute does not involve a dispute among former shareholders or their
legal successors, but a completely different matter, that is to say the
claims against third parties - in this case against the Prussian Founda-

tion for Cultural Artifacts and the Federal Republic of Germany.

The present case also does not involve a situation where “the purpose
of the dispute” would require the assumption of the continuing exist-

ence of a tendering consortium that has long since seized to exist.
Even the ruling of the German Supreme Court dated June 21, 1979

cited by Armbrister (Armbrister expert opinion, p. 14 FN 31, German
Supreme Court Ruling NJW 1979, 1987) does not apply to the present
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legal dispute. The ruling deals with a completely different corporate
form, that is to say a general partnership [Offene Handelsgesellschaft,
Sections 105 ff HGB, and in the specific case deals with a company
that was able to sue under its corporation and had legal capacity and
legal standing. As was shown at length above, these conditions are
summarily absent in the present case.

The statutory provisions (Sections 146, 150 HGB and Sections 730 ff.
BGB) Armbruster cites (Armbrister expert opinion, p.15-17) as ration-
ales for conducting the follow-up liquidation required in his opinion, nei-
ther apply nor must be observed in this case because the “Welfen-

schatz” Consortium was strictly a tendering consortium.

To the contrary. It is the consistently prevailing opinion in the literature
and legal precendent that unlimited companies are specifically not
bound by the liquidation laws specified in Sections 146, 150 HGB, Sec-
tions 730ff. BGB. Since the questions of winding down and liquidation
are consistently discretionary laws, everything therefore depends on
the agreements of the former parties among each other, e.g. the former
shareholders of the tendering consortium; in terms of what they agree
on these issues - e.g. liquidation of the corporation, including follow-up
liquidation - they are not bound by laws and are at liberty to make any
related arrangements of their choosing, § 731 BGB

(see Baumbach/Hopt, HGB, 37th ed. 2016, Section 145 HGB margin
note 10; Wiedemann, Gesellschaftsrecht [Corporation Law], Vol. I,
Recht der Personengesellschaften [Partnership Law], 2004, p.552 f,
p.671).

In conclusion, | find that the present case does not involve the continu-
ing existence of a corporation, and that there is also no requirement for
the plaintiffs - as heirs and legal successors to the former co-
shareholder of the tendering consortium “Welfenschatz” Consortium -

{B2010192; 1}

Page 31/53



Case 1:15-cv-00266-CKK Document 19-2 Filed 05/11/16 Page 33 of 54

to undergo follow-up liquidation proceedings to present their claims in a
legally valid manner.

Association by virtue of inheritance (Section 741 BGB)

The present case instead represents an association among the heirs
by virtue of inheritance pursuant to Section 741 BGB.

For example, by way of a ruling dated April 23, 1907 (RGZ 66, 48, 51),
the Reichscourt decided that the testator cannot assume that his heirs
will continue to operate the commercial enterprise when the latter de-
velop, reconfigure, split, and then profitably sell a property that is part
of the estate. According to the court, the intent of the joint heirs is solely
limited in such a case to partitioning and selling the estate with a favor-
able outcome for all involved parties. According to the Reichcourt, such

a case represents “an association by virtue of inheritance”
(Reichscourt, ruling dated April 23, 1907, RGZ 66, 48, 52).

This is also the nature of the present case. The plaintiffs - as heirs and
legal successors of the former owners of the “Welfenschatz” collection -
represent an association by virtue of inheritance, which is governed by
the provisions in Sections 741 ff. BGB. Section 742 BGB specifies that
in cases of doubt, the eligible parties are entitled to equal shares. Noth-

ing else is required.

Conclusions

During the years from 1929 to 1935 - on the basis of German law - the
art dealershipsrespectively their owners, referred to as “Buyers” under
(1) to (3) in the contract dated October 5, 1929 and referred to as
“Consortium” under 1.) to 3.) in the contract dated June 14, 1935 were

the sole owners of the “Welfenschatz”.
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D. Regardless of the answer to these questions (B, C), do the plain-
tiffs in this case, Alan Philipp, Gerald Stiebel, and Jed Leiber, have
standing to bring their claims under German law?

The expert opinion from Thiessen presented by the defendants regard-
ing this, respectively similar questions, summarily fails to address the
issues and is unsuited as a basis for the applicable evaluation of the
competent court as to whether the plaintiffs can also assert their claims
before German courts.

I. Legal nature of the claims

Based on the lawsuit pending before the Federal Court for the District
of Columbia in Washington D.C., the plaintiffs demand the surrender
and additional claims related to the allegedly illegal seizure of the
‘“Welfenschatz” collection in the form of an emergency and/or forced
sale imposed in 1935 in connection with racial persecution against the
former owners at the hands of the Nazi regime.

These claims therefore have their origins in breaches of law that the
legal predecessors of the plaintiff suffered as victims of the Nazi regime
during the period of Nazi rule between January 30, 1933 to May 8,
1945.

The matter therefore in the broadest sense represents claims for resti-
tution of Nazi looted art.

From my point of view, and in consideration of the legal framework, the
literature and the legal precendent, the matter of asserting and enforc-
ing these claims in Germany before German courts must be at best
affirmed theoretically (in contrast to the assertion by Thiessen), but is

de facto excluded from a practical point of view.

Page 33/53

{B2010192; 1}



Case 1:15-cv-00266-CKK Document 19-2 Filed 05/11/16 Page 35 of 54

Il. Restitution of cultural and art objects

The treatment of claims for restitution of cultural and art objects that the
former owners involuntarily surrendered from their possessions during
the Nazi regime, for instance by way of seizure or forced sale, has not
been conclusively settled world-wide to the present day. After most Eu-
ropean countries, in particular Germany, adopted regulations for return-
ing cultural artifacts already immediately after WW II, and returns of in
some cases substantial scope were implemented, this topic increasing-
ly receded into the background toward the end of the 1950s due to the
“Cold War”. Restitution issues only gained renewed interest following
the collapse of the Soviet Union at the beginning of the 1990s.

The term 'restitution’ in the narrow sense in relation to the Nazi period
refers to the surrender [“Riickgabe”] of seized property. The German
terms “Ruckerstattung [“Return”] and “Rickiibertragung [Return Trans-
fer]” have the same meaning. In contrast to compensation, these cases
do not involve the definition of lump-sum payments for victims of Nazi

persecution, but the surrender of specific pieces of property.

lll. Restitution and returns in the Federal Republic of Germany

1. No claims pursuant to German Restitution laws

Already during the years immediately following the end of the war, even
before the Federal Republic of Germany was formed in May 1949, the
allies in the Western occupation zones issued legal regulations regard-
ing the return of former Jewish and other assets seized by the Nazi
regime, as well as compensation of victims of Nazi persecution for loss

of life, freedom, physical injury, and health injuries. The baselines for

Page 34/53

{B2010192; 1}



Case 1:15-cv-00266-CKK Document 19-2 Filed 05/11/16 Page 36 of 54

the laws were incorporated into the Accord for the settlement of issues
in connection with war and occupation (“Transition Accord”) and were
in large parts implemented with the Federal Law to Compensate Vic-
tims of Nazi Persecution from 1956 [BEG] and the Federal Restitution
Act from 1957 [BRUG]. On the basis of the BEG, the victims of Nazi
persecution (for reasons of race, religion, or ideology) were awarded an
annuity as compensation for loss of life, bodily injury, health injury, loss
of freedom, loss of property, and impaired professional or economic
advancement. Based on the German Restitution Act [Bundesriicker-
stattungsgesetz], claims for compensatory damages against the Ger-
man Reich in connection with seized assets could be asserted to the
extent said assets had not already been relocated and returned based
on the Allied regulations.

The Allied Restitution Acts require that the claimed asset was seized
for reasons of race, religion, nationality, ideology, or political opposition,
or the persecuted individual had sold the item under duress in connec-
tion with the predicament created by the persecution. The claim is di-

rected against the (present or former) owner.

However, the laws applicable in Germany, the Federal Restitution Act
and the Federal Compensation Act also contain notification deadlines
that have long-since expired. Continuing or resuming completed litiga-
tion is excluded in accordance with Supreme Court precendent (Ger-
man Supreme Court, ruling dated August 3, 1995, BGH VIZ 1995,
644).

According to the German Supreme Court, additional restitution claims

can only be brought in individual cases in connection with the German

reunification. These include claims for assets located in the new federal
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states - the former state territories of the “German Democratic Repub-
lic”. These claims can be asserted even today if the claims are regis-
tered in time (1992/1993) on the basis of the “Act to Settle Open Prop-
erty Issues” from 1990. However, the Property Act creates no new res-
titution claims in the old federal states, that is to say in the territories
existing in the Western Federal Republic of Germany through 1990.

The registration deadlines specified in the named regulations have
long-since expired, and the statutory regulations have been repealed,
so that any related claims can today no longer be asserted before

German courts.

(see Harald Koénig, Grundlagen der Rlickerstattung [Fundamentals
of Restitution], Bundesamt fir Zentrale Dienste und offene
Vermdgensfragen [Federal Agency for Central Services and Open
Property Issues],
http://www.badv.bund.de/DE/OffeneVermoegensfragen/Provenienzr
echerche/Aufsaetze/Grundlagen/start.html).

Even Thiessen has to concede this point (Thiessen expert opinion,

p.12 ltem c.).

The plaintiffs would therefore be excluded from asserting claims in
connection with the “Welfenschatz” collection, to the extent that they
were to invoke the special laws on restitution and reparations of Nazi
infractions.

No claims under German Civil Code (BGB)
To the extent that Thiessen asserts that the plaintiffs have legal re-
course with their claims before German civil courts, this is not the case

and must be disputed.

The sweeping, page-long dissertations by Thiessen on potentially ap-

plicable, civil law claims are superfluous for lack of applicability.
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In view of the on-going discourse regarding the restitution of Nazi loot-
ed art, Thiessen specifically fails to make any mention of the fact as to
whether reliable legal precendent or legal practice exists to derive resti-
tution claims under civil law on the basis of “soft law” - for instance in
the form of the “Washington Declaration on Holocaust-Era Assets”.

In complete ignorance of this, Thiessen nevertheless engages in volu-
minous and superfluous dissertations of potential avenues for asserting
claims. A text-book-based, academic discussion - no more - for he fails
to mention that repeatedly affirmed legal precendent has been estab-
lished since the 1950s that assumes a clear position regarding the en-
forceability of restitution claims of property seized under Nazi persecu-
tion:

the restitution claim regulations under public law for asserting restitu-
tion claims and related claims in regards to the special laws governing
Nazi infractions have been affirmed pursuant to the landmark decision
by the German Supreme Court from the 1950s, and have been con-
sistently re-affirmed in the following decades; said regulations exclud-
ing regulations under civil law (German Supreme Court, ruling dated
October 8, 1953, BGH NJW 1953, 1909f.). The German Supreme
Court at that time ruled - without this legal precendent having been re-
versed to the present day - that the restitution laws conclusively settle
the seizure cases based on persecution actions by the Nazi regime,
and that therefore restitution claims based on general civil law - that is
to say the German Civil Code [Zivilrecht] - are therefore categorically
excluded.

This thesis, which to the present day is overwhelmingly represented in
the literature and by legal precendent, is also not overturned by the
ruling of the 5th Civil Division of the German Supreme Court dated
March 16, 2012 (German Supreme Court, ruling dated March 16, 2102,
BGH V ZR 279/10) and cited by Thiessen as proof of the opposite, for
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this case does not involve tested legal precendent, but to the extent
apparent, represents a singular ruling unique over the last sixty years
through today, which assumed as enforceable under civil law and un-
der very narrow conditions a claim for restitution of a poster collection
seized during the Nazi era.

However, this apparently singular ruling creates no legal precendent,
also because the case decided by the German Supreme Court is signif-
icantly different in a variety of ways, without elaborating on the details
for the present purpose.

Conclusions

The plaintiffs Alan Philipp, Gerald Stiebel, and Jed Leiber cannot pur-
sue the claims asserted before the District of Columbia in Washington

D.C. before German courts.

Summary

Regarding question 1) The “Welfenschatz” Consortium has no separate

legal existence under German law.

Regarding question 2) During the years 1929 to 1935 - based on Ger-
man law - the art dealerships, respectively their owners, referred to as
“buyers” under (1) to (3) in the contract dated October 5, 1929 and as
“Consortium” under 1.) to 3.) in the contract dated June 14, 1935 were

the sole owners of the “Welfenschatz”.

Regarding question 3) The plaintiffs Alan Philipp, Gerald Stiebel, and

Jed Leiber cannot pursue their claims before German courts.
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Reformforderungen der biirgerlichen Frauenbewegung und kiinftige Ausgestaltung des
Zugewinnausgleichsrechts, in: Rollenleitbilder und -realititen in Europa: Rechtliche,
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Okonomische und kulturelle Dimensionen. Dokumentation des Workshops 20.-22. Oktober
2008, Villa Vigoni, ltalien, hg. v. Bundesminsterium fir Familie, Senioren, Frauen und Jugend
(Forschungsreihe Bd. 8), Nomos, Baden-Baden 2009, S. 142-1860.

99. lura novit curia? Oder: Von den Grenzen richterlicher Rechtskenntnis, in:
Mitteilungsblatt Niedersachsischer Richterbund: Bund der Richterinnen und Richter,
Staatsanwaltinnen und Staatsanwélte (NRB), 2009, S. 46-49.

98. "Lehman Brothers”, ... - mal ganz anders, in: BKR 2009 (Heft 5), S. 215-217 (mit
Matthias M. Arndt).

97. Félschungsrisiken im Giroverkehr - Die Aufteilung der Haftung zwischen
Kreditinstitut und Kontoinhaber, in: Tradition mit Weitsicht (FS fiir Eugen Bucher), Stampfii
Verlag, Bern 2009, S. 529-543.

96. Sanders, Anne, Statischer Vertrag und dynamische Vertragsbeziehung.
Wirksamkeits- und Ausiibungskotrolle von Gesellschafts- und Ehevertrigen, 2008, in:
NJW 2009 (Heft 3), S. 133-134.

95. Hépfner, Clemens, Die systemkonforme Auslegung. Zur Aufldésung
einfachgesetzlicher, verfassungsrechtlicher und europarechtlicher Widerspriiche im
Recht, 2008, in: JZ 2009 (Heft 3), S. 150.

94. Die Generalklausel im Européischen Privatrecht. Zur Leistungsfihigkeit der
deutschen Wissenschaft aus romanischer Perspektive, hg. v. Christian Baldus und Peter-
Christian Milller-Graff, in: SZ (RA) 126 (2009), S. 610-614.

93. Eva Schumann (Hg.), Kontinuitdten und Zdsuren. Rechtswissenschaft und Justiz im
“Dritten Reich” und in der Nachkriegszeit (2008), in: Niedersichsisches Jahrbuch fiir
Landesgeschichte (2009), S. 458-462.

92. Eugen Ehrlich, Politische Schriften, hg. von Manfred Rehbinder (2007), in: SZ (GA) 126
(2009}, S. 780-786.

91. Sittenwidrige Schidigung durch MiBbrauch des Lastschriftverfahrens, BGH, Urteil
vom 21. April 2009, in: LMK 2009 (Heft 10), S. 86-87.

2008

90. Das mundium und die rechtliche Konstruktion des Geschlechterverhiltnisses in der
Entstehungsphase des BGB, in: Von den Leges Barbarorum bis zum ius barbarum des
Nationalsozialismus (FS flir Hermann Nehlsen), Béhlau, Kéln-Weimar-Wien 2008, S. 682-706.

89. Eigenverantwortung und Solidaritit im Familienrecht am Beispiel des
Geschiedenenunterhalts, in: “Eigenverantwortung, private und offentliche Solidaritat -
Rollenleitbilder im Familien- und Sozialrecht im europdischen Vergleich”. Dokumentation der
Tagung 4.-6.10.2007, Villa Vigoni, ltalien, hg. v. Bundesminsterium fir Familie, Senioren,
Frauen und Jugend (Forschungsreihe Bd. 3), Nomos, Baden-Baden 2008, S. 81-98.

88. Leistungsberechtigung und Kausal- oder Drittverhiltnis - Grund und Grundlagen der
Leistungsrichtung, in: Das Recht und seine historischen Grundlagen (FS fir Elmar Wadle),
Duncker & Humblot, Berlin 2008, S. 595-625 (mit Nikolaus Brehmer und Thomas Gergen).

87. Kann Schadensersatz Strafe sein? Zum Wandel des Verhiltnisses von
Schadensersatz und Strafe unter Beriicksichtigung von Gefdhrdungshaftung,
Versicherung und Familienrecht, in: Recht und Macht (FS fur Hinrich Riping), Herbert Utz
Verlag, Minchen 2008, S. 125-152.

86. MiBbrauch von EC-Karten, AG Frankfurt am Main, Urteil vom 16. Januar 2007, in:
EWIR 2008 (Heft 1), S. 5-6 (mit Anna-Maria Beesch).

85. Auslegung einer Vollmacht iiber den Tod hinaus, OLG Koblenz, Urteil vom 8. Marz
2007, in: WuB I B 1. - 1.08 (Januar 2008), S. 1-2 (mit Markus Flick).
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84. Offenlegungspflicht der Bank hinsichtlich Riickvergiitungen, BGH, Urteil vom 19.
Dezember 2006, in: WuB | G 1. - 1.08 (April 2008), S. 265-266 (mit Markus Flick).

83. Schadensersatzanspruch eines Phishing-Opfers gegen den ins Ausland weiter
Gberweisenden Geldkurier, LG Kéln, Urteil vom 5. Dezember 2007, in: EWIR 2008 (Heft 8),
S. 243-244 (mit Dirk Blissenbach).

82. Beweis des ersten Anscheins fiir eine gemeinsame Verwahrung von ec-Karten und
persdnlicher Geheimzahl durch den Karteninhaber, OLG Frankfurt am Main, Urteil vom 30.
Januar 2008, in: WuB | D 5 b. - 1.08 (Juli 2008), S. 487-490 (mit Markus Flick).

81. Auslegung und Wirksamkeit einer AGB-Klausel zur Teilnahme am
Lastschriftverfahren, BGH, Urteil vom 29. Mai 2008, in: jurisPR-BKR 6/2008, Anm. 2.

2007

80. Grundprinzipien des Geschiedenenunterhalts - ‘clean break' oder fortwirkende
nacheheliche Solidaritét, in: Kirsten Scheiwe (Hg.), Soziale Sicherungsmodelle revisited.
Existenzsicherung durch Sozial und Familienrecht und ihre Geschlechterdimensionen, Nomos,
Baden-Baden 2007, S. 169-184.

79. Abstraktes  Schuldversprechen oder angenommene  Anweisung?  Zur
Rechtsgrundlage fiir den Anspruch des Beglinstigten bei Zahlungen im
Mehrparteienverhéitnis, in: Spuren des romischen Rechts (FS fiir Bruno Huwiler), Stampfli
Verlag, Bern 2007, S. 441-468.

78. Gregor Bachmann, Private Ordnung. Grundlagen ziviler Regelsetzung (Jus Privatum
112), Tibingen, Mohr Siebeck (2006), in: AcP 207 (2007), S. 256-263.

77. Grossi, Paolo, Prima lezione di diritto, 2003, in: SZ (GA) 124 (2007), S. 356-358.

76. Caroni, Pio, Die Einsamkeit des Rechtshistorikers. Notizen zu einem
problematischen Lehrfach, 2005, in: SZ (GA) 124 (2007), S. 411-417.

75. Grossi, Paolo, L'ordine giuridico medievale, 11. Auflage, 2004, in: SZ (GA) 124 (2007),
S. 448-452.

74. Lyles, Max, A Call For Scientific Purity: Axel Hagerstrém's Critique of Legal Science,
2008, in: SZ (GA) 124 (2007), S. 734-737.

73. Bandilla, Kai, Urheberrecht im Kaiserreich. Der Weg zum Gesetz betreffend das
Urheberrecht an Werken der Literatur und Tonkunst vom 19. Juni 1901, 2005, in: UFITA
(Archiv fir Urheber- und Medienrecht), 2007 (Heft 2), S. 518-520.

72. Keine unzulassige Rechtsberatung einer Verbraucherzentrale bei
Forderungseinziehung, BGH, Urteil vom 14. November 2006, in: EWiR 2007 (Heft 5), 135-
136 (mit Anna-Maria Beesch).

71. Keine Rechts- und Parteifdhigkeit der Erbengemeinschaft, BGH, BeschluB vom 17.
Oktober 2006, in: WuB IV A - 1.07 (Marz 2007), S. 137-138 (mit Markus Flick).

70. Fehigehende Uberweisung im beleglosen Uberweisungsverkehr, OLG Dresden,
BeschluB vom 18. Mérz 2007, in: WuB | D 1. - 3.07 (September 2007), S. 581-582 (mit Markus
Flick).

69. Billigkeitskontrolle von Gaspreiserhéhungen, BGH, Urteil vom 13. Juni 2007, in: LMK
2007 (Heft 10), S. 60-61 (mit Markus Flick).
2006

68. Die Krise des Nationalstaates und ihre Folgen fiir das Kodifikationsprinzip, in: JZ
2006 (Heft 10), S. 477-484.

67. Rechtsprobleme bei Zahlungen im Internet - Kreditkarte, PayPal, CyberCash & Co, in:
Mathis Hoffmann, Stefan Leible, Olaf Sosnitza (Hg.), Vertrag und Haftung im E-Commerce,
Boorberg, Stuttgart 20086, S. 99-119.
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66. Forderungen von Friedrich D.E. Schleiermacher (1768-1834) zur Verbesserung der
Rechtsstellung von Frauen in einem ungedruckten Fragment aus dem Jahre 1797, in:
“Frauenrecht und Rechtsgeschichte. Die Rechtskdmpfe der deutschen Frauenbewegung”,
Bohiau, KéIn-Weimar-Wien 2006, S. 67-88.

65. Lerch, Kent (Hg.), Die Sprache des Rechts. Studien der interdiszipliniren
Arbeitsgruppe Sprache des Rechts der Berlin-Brandenburgischen Akademie der
Wissenschaften, Band 1 Recht verstehen. Verstandlichkeit, Missverstandlichkeit und
Unversténdlichkeit von Recht, 2004, in: SZ (GA) 123 (2006), S. 428-435.

64. Funke, Andreas, Allgemeine Rechtslehre ats juristische Strukturtheorie. Entwicklung
und gegenwirtige Bedeutung der Rechtstheorie um 1900, 2004, in: SZ (GA) 123 (2006), S.
655-658.

63. Schiiller, Elke, Marie Stritt. Eine “kampffrohe Streiterin” in der Frauenbewegung
(1855-1928) - mit dem erstmaligen Abdruck der unvollendeten Lebenserinnerungen von
Marie Stritt, 2005, in: SZ (GA) 123 (2006), S. 727-729.

62. Senn, Marcel/Thier, Andreas, Rechtsgeschichte Il - Textinterpretationen, 2005, in: SZ
(GA) 123 (2006), S. 390-392.

61. Fehlerhafte Uberweisung im elektronischen Uberweisungsverkehr, BGH, Urteil vom
15. November 2006, in: LMK 2006 (Heft 2), 29-30.

60. Wiedergutschrift, sorgféltige Aufbewahrung der ec-Karte, Mitverschulden, LG Bonn,
Urteil vom 23. August 2005, in: EWIiR 2006 (Heft 16), S. 487-488 (mit Anna-Maria Beesch).

2005

59. Sonderstellung des Insolvenzverwalters im Einzugsermichtigungsverfahren? In:
NJW 2005 (Heft 10), S. 637-638.

58. Die Erfiillung einer Geldschuld im Einzugserméchtigungsverfahren, in: JZ 2005 (Heft
22), 1089-1095.

57. PayPal - Die “Internet-Wahrung” der Zukunft, in: BKR 2005 (Heft 12), S. 467-477 (mit
Olaf Grabe).

56. Ebel, Friedrich/Thielmann, Georg, Rechtsgeschichte. Von der rémischen Antike bis
zur Neugzeit, 3. Auflage 2003, in: SZ (GA) 122 (2005), S. 381-383.

55. Fasel, Urs, Repetitorium zur Rechtsgeschichte, 2004, in: SZ (GA) 122 (2005), S. 384-
387.

54. Anscheinsbeweis fiir Kundenverschulden bei Barabhebung mit gestohlener ec-Karte
unter Eingabe der richtigen PIN, BGH, Urteil vom 5. Oktober 2004, in: LMK 2005 (Heft 2), S.
23-24.

53. Unterschrift auf Leistungsbeleg im Mail-Order-Verfahren entbehrlich, BGH, Urteil vom
12. Juli 2005, in: LMK 2005 (Heft 10), S. 81-82.

52. Risiko des KreditkartenmiBBbrauchs im Mail-Order-Verfahren, dsterreichischer OGH,
Urteil vom 13. Juni 2005, in: EWIR (Entscheidungen zum Wirtschaftsrecht) 2005 (Heft 20), S.
749-750.

2004

51. Ubertragung durch Geld im Zeitalter elektronischer Medien. Zu Aktualitit und
Rezeption von Friedrich D.E. Schleiermachers “Philosophie des Geldes”, in: Sabine
Sanio, Christian Scheib (Hg.), Ubertragung - Transfer - Metapher. Kulturtechniken, ihre
Visionen und Obsessionen, Kerber, Bielefeld 2004, S. 129-163.

50. Kontrahierungszwang versus protestatio-Regel am Beispiel des Abschlusses eines
Uberweisungsvertrags, in: Informatik - Wirtschaft - Recht (FS fiir Wolfgang Kilian), Nomos,
Baden-Baden 2004, S. 689-703.
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49. Bezahlen im E-Commerce, in: JZ 2004 (Heft 10), S. 503-508.

48. Prifungspflichten des Acquirers gegeniiber dem Vertragshandler vor Vergiitung
elektronisch iibermittelter Kreditkartentransaktionen? in: BKR 2004 (Heft 2), S. 242-247.

47. Kein Zahlungsanspruch des Vertragsunternehmens gegen Kreditkartenunternehmen
im Mailorderverfahren bei Unvollstindigkeit der Leistungsbelege, BGH, Urteil vom 16.
Mérz 2004 - X| ZR 13/03, in: ZIP 2004 (Heft 22), S. 1041-1046.

46. Kiindigung eines Girokontos der Republikaner durch die Postbank, BGH, Urteil vom
2. Dezember 2003, in: LMK 2004 (Heft 6), S. 103.

45. Zur Widerspruchspflicht des Kontoinhabers gegen Belastungsbuchung aus
Einzugserméachtigungslastschrift, in: WuB | D 2. - 3.04 (Oktober 2004), S. 733-736.

44. Verweigerung der Uberweisung von Minderjiahrigenkonten durch die Bank bei
Verdacht der Steuerhinterziehung durch die Eltern, BGH, Urteil vom 15. Juni 2004, in: LMK
2004 (Heft 11), S. 206-207.

2003

43. Annahme durch Schweigen bei Uberweisungsvertrag und Gutschrift, in: JZ 2003 (Heft
9), S. 443-447.

42. Beweis des ersten Anscheins bei MiBbrauch von Kreditkarte und PIN, OLG Frankfurt
am Main, Urteil vom 07. Mai 2002, in: WuB | D 5 a. - 1.03 (Februar 2003), S. 117-120.

41. Unwiderruflichkeit der Weisung nach Unterzeichnung des Kreditkartenbelegs und
der Einwand des RechtsmiBlbrauchs, BGH, Urteil vom 24. September 2002, in: LMK 2003
(Heft 5), S. 84-85.

2002
40. Rechtsgeschichte und Privatrechtsdogmatik, in: SZ (RA) 119 (2002), S. 574-598.
39. KreditkartenmiBbrauch im Fernabsatz, in: NJW 2002 (Heft 31), S. 2215-2216.

38. Kritische Prdjudizientreue im AnschluB an die neue BGH-Rechtsprechung zum
Kreditkartenmibrauch im Fernabsatz. Zum Urteil des OLG Naumburg vom 20. August
2002, in: ZIP 2002 (Heft 47), S. 2112-2117.

37. Die Kreditkartenzahlung im Internet- und Mail-Order-Verfahren, in: Wertpapier
Mitteilungen (WM) 2002 (Heft 40), S. 1993-1998.

36. Die Risikozuordnung im bargeldiosen Zahlungsverkehr. Von Katja Langenbucher
(Manchener Universitatsschriften, Bd. 160), 2001. In: NJW 2002 (Heft 40), S. 2933.

2001

35. Hausliche Gewalt und eheliches Fehlverhalten als Kriterien fir die
Wohnungszuweisung gema § 1361 b BGB, in: Familie und Recht (FuR) 2001 (Heft 5), S.
193-196.

34. Haftungsumfang bei Verletzung vorvertraglicher Offenbarungspflichten im Rahmen
von Kapitalanlagegeschaften (BGH, Urteil vom 19. Dezember 2000), in: WuB | G 9. - 1.01
(Mai 2001}, S. 401-404.

33. Keine Abwilzung des Kreditkarten-MiBbrauchsrisikos vom Vertragsunternehmen auf
Kreditkartenorganisation entgegen vertraglicher Vereinbarung (OLG Frankfurt am Main
vom 25. Juni 2001), in: ZIP 2001 (Heft 36), S. 1583-1588.

32. Schuldhafte Verzégerung der Meldung des Verlusts einer Kreditkarte, OLG Frankfurt
am Main, Urteil vom 11. April 2001, in: WuB 1 D 5 a. - 4.01 (November 2001), S. 1137-1140.

2000
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31. KreditkartenmiBbrauch: Die Verteilung des Haftungsrisikos im Telephone-Order-,
Mail-Order- und Internet-Verfahren, in: Zeitschrift fiir Bankrecht und Bankwirtschaft (ZBB)
2000 (Hetft 2), S. 89-100.

30. Die Haftung im beleglosen Fernabsatz-Kreditkartengeschaéft, in: NJW 2000 (Heft 29),
S. 2076-2078 und S. 2114-2115.

29. Die Bestatigung eines unwirksamen Rechtsgeschifts (BGH, Urteil vom 1. Oktober
1999), in: WuB IV A. - 1.00 (Januar 2000), S. 63-66.

28. Erléschen des Pfandrechts durch Aufiosung einer Festgeldanlage (OLG Karlsruhe,
Urteil vom 29. Januar 1999), in: WuB | F 2. - 6.00 (Juni 2000), S. 535-537.

27. Teilhabe eines Ehegatten am Sparkonto des anderen Ehegatten (BGH, Urteil vom 19.
April 2000), in: WuB | C 2. - 3.00 (September 2000), S. 823-826.

26. Riickforderung eines abstrakten Schuldanerkenntnisses wegen ungerechtfertigter
Bereicherung gemas § 812 Abs. 2 BGB (BGH, Urteil vom 18. Mai 2000), in: WuB IV A. - 2.00
{November 2000), S. 1153-1156.

1999

25. Schadens- und familienrechtliche Wertungen im Wandel. Kann der mit
Kindesunterhalt verbundene finanzielle Aufwand als Schaden qualifiziert werden? In:
Der Mensch und seine Behandlung in der Medizin: blof3 ein Mittel zum Zweck (hg. v. Jan C.
Joerden), Springer, Berlin u.a. 1999, S. 157-173.

24. Stillschweigende Annahme der Kontogutschrift und Verwahrungsvorbehalt, in:
Wertpapier Mitteilungen (WM) 1999 (Heft 43), S. 2137-2141.

23. Privatversicherung im Dritten Reich: Zur Schadensabwicklung nach der
Reichskristallnacht unter dem EinfluB nationalsozialistischer Rassen- und
Versicherungspolitik. = Von  Andre Botur, Berlin Verlag (Berliner Juristische
Universitatsschriften), Berlin 1995, 238 S. In: Zeitschrift fur Neuere Rechtsgeschichte (ZNR)
1999 (Heft 2), S. 331-334.

22. Privatautonomie und Kontrahierungszwang. Von Jan Busche (Jus Privatum Bd. 40). -
Tlbingen, J.C.B. Mohr (Paul Siebeck) 1999, 722 S. In: NJW 2002 (Heft 4), S. 279.

21. Unterschied von Zivilrecht und Birgerlichem Recht. Eine Einfiihrung, in:
Rechtsanwélte und ihre Spezialgebiete: 100 Anwaltskanzleien mit mehr als 500
Dienstleistungen im Portrait, Ch. Kiibler Verlag, Wirzburg 1999, S. 270-271.

20. Sicherungsabtretung von Mietforderungen - Teilabtretung bei Anspruchskonkurrenz
(BGH, Urteil vom 9. Dezember 1998), in: WuB | F.4 - 2.99 (Mai 1999), S. 413-416.

19. Die Annahme einer Kontogutschrift (OLG Karlsruhe, Urteil vom 18. Juni 1998), in: WuB |
D 1.-3.99 (Juli 1999), S. 687-690.

1998

18. Die Kreditkartenzahlung als Anweisungsgeschift. Zum Bedeutungswandel
rechtsgeschaftlicher Formen wunter den Bedingungen eines automatisierten
Zahlungsverkehrs, in: Archiv fir die civilistische Praxis (AcP) Bd. 198 (1998), Heft 1, S. 72-
104.

17. Kartenzahlung und Verbraucherverschuldung aus rechtlicher Sicht. Von Georg Streit
(Schriften zum Wirtschaftsrecht, Bd. 99). - Berlin 1997. In: NJW 1998 (Heft 8), S. 516.

16. Der Aufrechnungsvertrag. Aufrechnung durch Vertrag - Vertrag iiber Aufrechnung.
Von Klaus Peter Berger (Jus Privatum, Bd. 20). - Tibingen 1996. In: Zeitschrift fur das
gesamte Handelsrecht und Wintschaftsrecht (ZHR) 162 (1998), S. 491-494 (Heft 4).
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1997

15. Der Streit um die Kodifikation von Recht und Schreibung. Seine Konsequenzen fiir
die geplante Reform der Rechtschreibung, in: JZ 1997 (Heft 4), S. 190-193.

14. Der Begriff des Privatrechts als Kriterium rechtsgeschichtlicher Forschung. Zur
Bedeutung des Kompensationsmodells fiir die Neuere Privatrechtsgeschichte, in:
Zeitschrift fir Neuere Rechtsgeschichte (ZNR) 1997 (Heft 3/4), S. 249-263.

13. Vom Beruf unserer Zeit fir eine Reform der Rechtschreibung. Zu den
Verbindungslinien zwischen den historischen Schulen in Rechts- und
Sprachwissenschaft, in: Universitatsschriften der Europa Universitat Frankfurt (Qder),
Antrittsvorlesungen Bd. V, Frankfurt (Oder) 1997, S. 47-62.

12. Sittenwidrigkeit der Blirgschaft erwachsener, vermogensloser Kinder (BGH, Urteil
vom 10. Oktober 1996), in: Entscheidungssammliung zum Wirtschafts- und Bankrecht (WuB) |
F 1a. - 1.97 (Februar 1997), S. 85-88.

11. Bereicherungsausgleich bei irrtiimlicher Ausfiihrung eines befristeten Dauerauftrags
zur Vornahme einer Giroiiberweisung nach Fristablauf (LG Nurnberg-Furth, Urteil vom 22,
Marz 1996), in: WuB | D 1 - 4.97 (Juni 1997), S. 483-485.

1996

10. Rechtsfragen des bargeldiosen Zahlungsverkehrs unter besonderer
Beriicksichtigung der europédischen Entwicklung, in: JuS 1996 (Heft 2), S. 89-96.

9. Die Zuldssigkeit einer isolierten Bepreisung des Auslandseinsatzes von Kreditkarten,
in: NJW 1996 (Heft 29), S. 1849-1854.

8. Fiihrt die Kreditkartennutzung im Ausland zu einer Fremdwé&hrungsschuld geméB §
244 BGB? In: Wertpapier Mitteilungen (WM) 1996 (Heft 46), S. 2085-2093.
1995

7. Die Verweigerung des Kontakts als schwere Verfehlung i.S. des § 1611 Abs. 1 BGB, in:
Familie und Recht (FuR) 1995 (Heft 1), S. 23-31.

6. Rechtliche Aspekte ergonomischer Softwaregestaltung unter besonderer
Beruicksichtigung der EG-Bildschirmrichtlinie 90/270 EWG, in: Information Engineering
ELPUB 105. Usability study, hg. v. European Commission, Directorate-General XllI. Telecom-
munications, Information Market and Exploitation of Research, September 1995
(http://www.ucc.ie/hfrg/baseline).

1994

5. Hohere Gewalt als Entlastungsgrund - ein Beispiel fiir die Konvergenz zweier
Haftungsprinzipien, in: JZ 1994 (Heft 10), S. 485-492.

4. Kreditkartengeschéfte und Anweisungswiderruf gegeniiber dem Kartenherausgeber,
in: NJW 1994 (Heft 40), S. 2597-2598.

1993

3. Risiko als Kriterium der Schadensverteilung, in: JZ 1993 (Heft 11), S. 539-545.

2. Zur Unwiderruflichkeit der Zahlungsanweisung des Kreditkarteninhabers gem. § 790
BGB, in: NJW 1993 (Heft 50), S. 3245-3247.

1. Der Unterhaltsverzicht im Spannungsfeld von Privatautonomie und offentlichem
Interesse, in: Familie und Recht (FuR) 1993 (Heft 1), S. 12-22,

Ill. Herausgeberschaften
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2015

23. Reformforderungen zum Familienrecht international. Bd. 1: Westeuropa und die USA,
1830-1914, Béhlau-Verlag, KéIn-Weimar-Wien (2015), 805 S. (mit Christoph-Eric Mecke).

2013

22. Juristische Hermeneutik zwischen Vergangenheit und Zukunft, Baden-Baden (2013),
245 S. (mit Gaetano Carlizzi, Christoph-Eric Mecke, Christoph Sorge).

21. Francis Lieber, On International Copyright in a letter to the Hon. William C. Preston,
Senator of the United States, in: UFITA (2013), S. 173-210.

20. Family Law in Early Women's Rights Debates. Western Europe and the United States
in the 19th and early 20th centuries (2013), Bohlau, KdIn-Weimar-Wien, 2013 (mit Christoph-
Eric Mecke).

19. Wer hat Angst vor der Errungenschaftsgemeinschaft? Auf dem Weg zu einem
partner-schaftlichen Guterrecht, 2013 (mit Gerd Brudermdiller und Barbara Dauner-Lieb).

18. Mitherausgeber der Reihe “Rechtsgeschichte und Rechtsgeschehen - Italien” (seit
2013 - mit Thomas Vormbaum u.a.).

2012

17. Mitherausgeber der Reihe “Pensiero giuridico e politico”, Editoriale Scientifica, Napoli
(mit Francesco De Sanctis u.a., seit 2012).

16. Gottlieb Planck, Vorlesung Immaterialgiiterrecht, in: UFITA (2012), S. 197-251.

2010

15. Die Rechtstellung der Frau um 1900. Eine kommentierte Quellensammlung, Bohlau,
Kéln-Weimar-Wien 2010, 1105 S. (mit Arne Duncker und Andrea Czelk).

14. Gottlieb Planck, Denkschrift betreffend die Revision des Gesetzes vom 11. Juni 1870
betreffend das Urheberrecht an Schriftwerken, Abbildungen, musikalischen
Kompositionen und dramatischen Werken, des Gesetzes vom 9. Januar 1876 betreffend
das Urheberrecht an Werken der bildenden Kiinste und des Gesetzes vom 10. Januar
1876 betreffend den Schutz der Fotografien gegen unbefugte Nachbildung (1889), in:
UFITA 2010 (Heft 1), S. 71-174.

13. Gottlieb Planck, Begriindung des Entwurfes eines Gesetzes betreffend den
Verlagsvertrag(1890), in: UFITA 2010 (Heft 1), S. 175-259.

12. Koschorreck, Walter, Der Wolf. Eine Untersuchung iiber die Vorstellungen vom
Verbrecher und seiner Tat sowie vom Wesen der Strafe in der Friihzeit, Vandenhoeck &
Rupprecht, Géttingen 2010, 176 S. (mit Alice Rossler).

11. Hartwieg, Oskar, Sachverhaltsarbeit als Steuerungselement im ZivilprozeB: Ein
entscheidungstheoretischer Versuch, Vandenhoeck & Rupprecht, Géttingen 2010, 264 S.

10. Gottlieb Planck, Die Mitwirkung von Laien bei der Rechtspflege, in: Gottlieb Planck
und die Kunst der Gesetzgebung, Nomos, Baden-Baden 2010, S. 103-110.

9. Gottlieb Planck, Der Entwurf des biirgerlichen Gesetzbuches, in: Gottlieb Planck und die
Kunst der Gesetzgebung, Nomos, Baden-Baden 2010, S. 111-122.
2009

8. Herausgeber der Reihe Beitrdge zu Grundfragen des Rechts (V&R unipress, Gattingen,
seit 2009).

7. Hans Erich Troje, Gegenpositionen. Aspekte zur Zukunft von Ehe und Familie, Béhlau,
Koéin-Weimar-Wien 2008, 269 S.
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2008

6. Juris Praxis-Report Bank- und Kapitalmarktrecht, Juristisches Informationssystem fir die
Bundesrepublik Deutschiand, Saarbriicken (seit 2008, mit Anna-Maria Beesch).

2006

5. Frauenrecht und Rechtsgeschichte. Die Rechtskdmpfe der deutschen
Frauenbewegung, Bohlau-Verlag, Kéln-Weimar-Wien 2006, 389 S. (mit Arne Duncker und
Andrea Czelk).

2005

4. Herausgeber der Reihe Bank- und Kapitalmarktrecht (V&R unipress, Gottingen, seit 2005,
mit Petra Buck-Heeb).

2003

3. Herausgeber der Reihe Rechtsgeschichte und Geschlechterforschung (Bohlau, Kéln-
Weimar-Wien, seit 2003, mit Arne Duncker).

2. Oskar Hartwieg. Tatsachen und Normarbeit im Rechtsvergleich. Studien zum
deutschen und englischen Recht (mit Hans Albrecht Hesse, Mohr Siebeck, Tibingen 2003).
1999

1. Mitherausgeber des Hannoverschen Forums der Rechtswissenschaften, Nomos, Baden-
Baden (1999-2010).
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States District Court for the District of Columbia, Philipp v. Fed. Rep. of
Germany, No. 15-cv-00266 anhangig ist. Ich habe verstanden, dass die
Beklagten bestreiten, dass ein Anspruch auf Riickgabe einer Sammiung
mittelalterlicher Kunstwerke besteht, die als "Welfenschatz" bezeichnet
wird.

Zur Vorbereitung meines Gutachtens habe ich die Klageschrift — First
Amended Complaint (FAC) — der Klager untersucht. Darliber hinaus
habe ich die Motion to Dismiss der Beklagten und die Stellungnahmen
der von den Beklagten beauftragten deutschen Rechtsexperten, insbe-
sondere die Erklarung Armbrister vom 4. Marz 2016 (,Armbrister Gut-
achten®) und Erklarung Thiessen vom 7. Marz 2016 (,Thiessen Gutach-
ten®) gepriift.

Ich wurde gebeten, die folgenden mit diesem Rechtsstreit zusammen-
héngenden Fragen zu beantworten:

Relying on the allegations in the First Amended Complaint, did the Con-
sortium of art dealers described therein have any separate legal exis-

tence under German law?

If not, who owned the "Welfenschatz" between 1929 and 1935 under

German law?

Regardless of the answer to these questions (1, 2), do the plaintiffs in
this case, Alan Philipp, Gerald Stiebel, and Jed Leiber, have standing to

bring their claims under German law?

Ich gehe davon aus, dass ich beztiglich der in dem Fall zugrunde geleg-
ten Fakten nur diejenigen Behauptungen aufgreifen kann, die sich in der
Klageschrift (,First Amended Complaint®, FAC) und deren Anlagen wie-
derfinden. Das heif3t, dass ich, selbst wenn sich spéter herausstellen
sollte, dass einige Behauptungen unzutreffend sind, in diesem Stadium
des Verfahrens ihre Wahrheit unterstellen muss. Es versteht sich, dass
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meine Antworten, sollte sich herausstellen, dass einzelne Behauptungen
unzutreffend sind, anders héatten ausfallen kénnen. Meine Vergutung
steht in keinerlei Zusammenhang mit dem Ausgang des Verfahrens.

. Zur Frage, ob das Konsortium der Kunsthéndler irgendeine sepa-
rate rechtliche Existenz unter deutschem Recht hatte

Begriff des ,,Konsortiums*

Ein ,Konsortium“ (von lateinisch consortium) ist als ein voriibergehender
Zusammenschluss mehrerer rechtlich und wirtschaftlich selbsténdig
bleibender natirlicher oder juristischer Personen, insbesondere von Un-
ternehmen oder Kaufleuten, zur zeitlich begrenzten Durchfiihrung eines
vereinbarten, beschrénkten wirtschaftlichen Zwecks zu definieren; auch
die Begrenzung auf die Durchfiihrung eines oder einer beschrankten An-
zahl von Einzelgeschéaften auf gemeinsame Rechnung ist dabei (blich.
Konsortien werden typischerweise gebildet, wenn die Auftragshéhe oder
das Geschaftsvolumen flr ein einzelnes Unternehmen bzw. einen ein-
zelnen Kaufmann zu grof} sind

(vgl. www.duden.de unter ,Konsortium“; Ulmer/Schéfer in: Miinche-
ner Kommentar, BGB, 6.Aufl. 2013, Vor § 705 Rn.51 und Rn.58 fir
den Beispielsfall des GroR3kredits; vgl. fiir den Fall von Kreditkonsor-
tien Hadding in: Schimansky/Bunte/ Lwowski, Bankrechts-Handbuch,
Bd.ll, 2.Aufl. 2001, § 87 Rn.24).

Aktuell werden z.B. die internationalen Medienunternehmen und Jour-
nalistengruppen, die den Skandal um die Griindung von zweifelhaften
Briefkastenfirmen in Panama aufgedeckt haben und die Informationen
gemeinsam verwerten, als Konsortium bezeichnet (vgl. Frankfurter All-
gemeine Zeitung vom 9. April 2016, S.19).

Im vorliegenden Fall liegt ein Konsortium der Kunsthandelsunternehmen
J. Rosenbaum, Z. M. Hackenbroch und J. & S. Goldschmidt vor, die sich
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— da wohl fiir jeden der Konsorten allein das Geschaft finanziell zu grof3
war — zur Durchfiihrung eines Einzelgeschéfts, namlich des Ankaufs und
Weiterverkaufs des ,Welfenschatz”, zusammengeschlossen hatten. Da-
bei blieben die Kunsthandler (in welchen rechtlich-kaufménnischen
Rechtsformen — Einzelunternehmen, offene Handelsgesellschaft (oHG)
0.a. — sie auch immer damals agierten) qua definitionem rechtlich und
wirtschaftlich selbstandig.

Das ,Welfenschatz“-Konsortium als BGB-Gesellschaft (§ 705 BGB)
in ihrer schwéchsten Ausformung, namlich der Gelegenheitsgesell-
schaft (,,tendering consortium*)

Zeitlich anwendbares Recht fiir die Qualifizierung der Gesell-
schaftsform eines Konsortiums

§ 705 BGB ist eine der wenigen Normen, die seit dem Inkrafttreten des
BGB im Jahr 1900 bis heute unverandert geblieben sind. Fiir grundsétz-
liche Fragen der Beurteilung und Qualifizierung der Gesellschaftsform
eines Konsortiums ist die Rechtslage der Jahre 1929 bis 1935 der heu-
tigen in vielen Punkten vergleichbar, so dass bei der grundiegenden Be-
trachtung und Analyse insoweit alte wie auch neue Rechtsprechung und
Literatur herangezogen werden kdnnen.

Wesen der Normal-BGB-Gesellschaft

§ 705 BGB ist die Grundnorm fiir BGB-Gesellschaften, die vom Gesetz-
geber flexibel und nur durch meist dispositive Bestimmungen geregelt
ist. Deswegen ist die BGB-Gesellschaft, oder auch ,Gesellschaft biirger-
lichen Rechts* (GbR), als Rechtsform ein auerordentlich anpassungs-
fahiges Rechtsinstrument, dessen Organisation und Struktur flexibel an
den jeweiligen wirtschaftiichen (oder sonstigen) Zweck der Gemein-
schaft, auf Grundlage der jeweiligen Absprachen der Gesellschafter, an-
gepasst werden kann. Die Rechtsform BGB-Gesellschaft zeigt sich da-
her in vielféltigen Erscheinungsformen die rechtliche Struktur der BGB-
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Gesellschaft, darunter die sogenannten ,Gelegenheitsgeselischaft”,
kann hochst unterschiedlich ausgestaltet sein

(vgl. Staudinger/Geiler, BGB, 9.Aufl. 1929, Vorbem. zu § 705 | 2., An-
hang A zum 14. Titel, Vorspann und |., Anhang B zum 14. Titel, 1.2.;
Palandt/Sprau, BGB, 75.Aufl. 2016, § 705 Rn.1, Rn.36 ff.).

Nach der Begriffsbestimmung des § 705 BGB verpflichten sich mehrere
naturliche oder juristische Personen durch einen Gesellschaftsvertrag
gegenseitig, die Erreichung eines gemeinsamen Zwecks zu férdern. Auf
welche Weise dies geschehen soll und welche Beitrége die Gesellschaf-
ter zu leisten haben, wird durch formlosen, schriftlich oder miindlich ver-
abredeten Gesellschaftsvertrag bestimmt. Tatbestandsmerkmal der
Normal-BGB-Gesellschaft ist weiterhin, dass der Gesellschaftsvertrag
.eine auf Dauer angelegte Rechtsbeziehung” begriindet, aus der eine
besondere Treuepflicht der Gesellschafter untereinander erwachst

(vg!. Staudinger/Geiler, BGB, 9.Aufl. 1929, Vorbem. zu § 7051 5 a), §

705 1. 1.; Handkommentar-BGB/Saenger, BGB, 7.Aufl. 2012, § 705

Rn.2f, Palandt/Sprau, BGB, 75.Aufl. 2016, § 705 Rn.1, Rn.36 ff.).
In aller Regel erfolgt bei Normal-BGB-Gesellschaften die Bildung von
Gesellschaftsvermdgen; dies ist jedoch kein zwingend erforderliches Kri-
terium zur Bestimmung der Rechtsform, gehért nicht zum Wesen der
BGB-Gesellschaft und ist deswegen auch nicht notwendigerweise Vo-
raussetzung zur Begriindung oder fir die Existenz einer BGB-Gesell-
schaft. Es sind daher BGB-Gesellschaften denkbar und maglich, bei de-
nen die Gesellschafter explizit kein gemeinsames Vermégen bilden (wol-
len). Staudinger/Geiler nennt beispielhaft hierfiir die Konsortien und
Konsortialgeschéfte. Ob Uberhaupt Gesellschaftsvermdgen gebildet
wird, steht also zur Disposition der Gesellschafter

(vgl. Staudinger/Geiler, BGB, 9.Aufl. 1929, § 705 Il 3., Anhang A zum
14. Titel, |.; Palandt/Sprau, BGB, 75.Aufl. 2016, § 718 Rn.1).
Die Normal-BGB-Gesellschaft, insbesondere wenn sie als AuBengesell-
schaft und als ,hdherstufige” oder ,organisierte” BGB-Gesellschaft an-
zusehen ist, verfugt in der Regel (iber eine eigene ldentitatsausstattung,
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das heil’t GUber einen Namen, unter dem sie im Geschéaftsverkehr auftritt,
einen Gesellschaftssitz, eine externe Handlungsorganisation, insbeson-
dere Geschéftsfiilhrungsorgane gemaR §§ 709f. BGB und, allerdings
nicht notwendigerweise, liber eine eigene Haftungsverfassung (Gesamt-
handvermdgen)

(vgl. Meschkowski, Zur Rechtsfahigkeit der BGB-Gesellschaft, 2005,
S.255 ff., S.264; Ulmer/Schéfer in: Minchener Kommentar BGB,
Bd.5, 6.., 149 m.w.N.).

Wesen der Gelegenheitsgesellschaft

Gelegenheitsgesellschaften sind BGB-Gesellschaften in  ihrer
schwachsten Ausformung, auf ,niedrigster” Stufe, oder mit nur geringem
Organisationsgrad. Staudinger/Geiler beschreibt die Gelegenheitsge-
sellschaft deswegen auch als ,voriibergehende und losere Gemein-
schaft’. Die Rechtsform der Gelegenheitsgesellschaft wird insbesondere
zur Begriindung von wirtschaftlichen Vereinigungen verwendet, bei de-
nen nicht die gesamte Unternehmung vergemeinschaftet wird, sondern
nur bestimmte Interessen. Ein klassisches Anwendungsbeispiel fiir Ge-
legenheitsgesellschaften sind deshalb Konsortien, die bereits von Stau-
dinger/Geiler unter den ,sonstigen Gelegenheitsgesellschaften“ aufge-
fahrt sind. Konsortien fallen demzufolge zwar unter die Definition von
BGB-Gesellschaften, bilden aber doch eine besondere Art derselben

(Reichsgericht, Urt. v. 11. Dezember 1903, RGZ 56, 206, 207; Stau-
dinger/Geiler, BGB, 9.Aufl. 1929, Vorbem. zu § 705 | 2 b) dd), und
Anhang B zum 14.Titel, 1.1. und 1.6.; heute gilt nichts Anderes: vgl.
Palandt/Sprau, BGB, 75.Aufl. 2016, § 705 Rn.36).
Welche Struktur, welche innere Verfassung und welchen Organisations-
grad eine Gelegenheitsgesellschaft im Einzelnen hat, richtet sich im We-
sentlichen nach dem Parteiwillen und in erster Linie nach den Bestim-
mungen des Gesellschaftsvertrages. In aller Regel werden bereits im
Gesellschaftsvertrag einer ,Gelegenheitsgeselischaft’ die dispositiven

Regelungen der §§ 705 ff BGB weitgehend abbedungen (,waived*)
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(vgl. Staudinger/Geiler, BGB, 9.Aufl. 1929, Anhang B zum 14. Titel,
I.1. und 2.; Ulmer/Schéfer in: Minchener Kommentar BGB, 6.Aufl.
2013, Vor § 705 Rn.51 ff., Rn.64; K. Schmidt, Gesellschaftsrecht, 3.
Aufl. 1997, § 58 lll 6b).
Uberspitzt formuliert bilden Konsortien einen Sonderfall der BGB-Gesell-
schaft, fir die nahezu sémtliche Bestimmungen der §§ 705 ff. BGB ge-

rade nicht zur Anwendung gelangen sollen

(vgl. Hadding in: Schimansky/Bunte/Lwowski, Bankrechts-Handbuch
Band Il, 2.Aufl. 2001, § 87 Rn.23).

Auch der Ausschluss der Bildung von Gesamthandvermdégen entspricht
gerade bei Gelegenheitsgesellschaften haufig dem ausdriicklichen oder
stillschweigenden Parteiwillen. So ist, wie Geiler ausfiihrt, insbesondere
bei Konsortien haufig ein wirtschaftliches Gesellschaftsvermdgen nicht
vorhanden

(vgl. Staudinger/Geiler, BGB, 9.Aufl. 1929, Anhang A zum 14. Titel, I.,
und Anhang B zum 14. Titel, 1.2.).

Ob Gelegenheitsgesellschaften als Innen- oder AuRen-BGB-Gesell-
schaft ausgestaltet sind, obliegt ebenfalls allein dem Willen der Gesell-
schafter. Gelegenheitsgesellschaften sind dabei haufig als Innengesell-
schaften ausgestaltet, die durch Nichtteilnahme am Rechts- und Ge-
schaftsverkehr und durch den Verzicht auf Bildung von Gesellschafts-

vermogen gekennzeichnet sind

(vgl. Gummert in: Miinchener Handbuch des Gesellschaftsrechts
Bd.1, 4.Aufl. 2014, GbR § 17 Rn.13; Schéferin: Miinchener Kommen-
tar BGB, Bd.5, 6. Aufl. 2013, § 726 Rn.1 und Rn.7; K. Schmidt, Ge-
sellschaftsrecht, 4.Aufl. 2002, § 58 Il1 6, S.1708 f).

Keine Anwendbarkeit des Handelsrechts auf Konsortien

Das deutsche Handelsrecht ist auf Konsortien nicht anwendbar.

Da es wegen der Beschrankung des Gesellschaftszwecks auf be-
stimmte Einzelgeschéafte bereits am Tatbestandsmerkmal des auf Dauer

Seite 7/54



Case 1:15-cv-00266-CKK Document 19-3 Filed 05/11/16 Page 9 of 56

angelegten Betreibens eines sogenannten ,Handelsgewerbes” fehit,
sind Konsortien in aller Regel als BGB-Gesellschaft zu qualifizieren, und
zwar ungeachtet der typischen Kaufmannseigenschaft der Gesellschaf-
ter — Konsorten — und trotz sachlicher Zugehérigkeit der von ihnen im
Rahmen des jeweiligen Konsortiums durchgefiihrten Geschéfte zum Be-
reich der Handelsgeschéafte. An einer planmafigen, auf Dauer angeleg-
ten Tatigkeit fehlt es insbesondere dann, wenn nur einzelne Gelegen-
heitsgeschafte, beispielsweise einzelne VerdulRerungen, getatigt wer-
den, respektive erkennbar sind

(vgl. Baumbach/Hopt, HGB, 37.Aufl.2016, § 1 Rn.13; Ulmer/Schéfer
in: Miinchener Kommentar BGB, 6.Aufl. 2013, Vor § 705 Rn.51; vgl.
bereits Reichsgericht, Urt. v. 23. April 1907, RGZ 66, 48, 51).
Daher kann es, anders als Armbriister meint (vgl. Armbriister Gutachten,
S.7 unter 14. und 15.) im vorliegenden Fall auch dahinstehen, ob die
Konsorten, wie beispielsweise Saemy Rosenberg oder Isaac Rosen-
baum als Inhaber des Unternehmens J. Rosenbaum, persénlich oder im
Namen ihres Kunsthandelsunternehmen handelten.

Anwendung auf den vorliegenden Fall

Typische Gelegenheitsgesellschaft

Im vorliegend zu beurteilenden Fall sind Einzelheiten eines zwischen
den Konsorten geschlossenen Gesellschaftsvertrages (Konsortialver-
trag) nicht bekannt; selbst wenn sie bekannt wéren, bliebe die Relevanz
fraglich, schon weil wahrend eines gesellschaftsrechtlichen Vertragsver-
héltnisses fortlaufend Anderungen vereinbart werden kénnen.

Jedenfalls geht aus den Vertragen von 1929 (Vertrag Giber den Erwerb
der ,Welfenschatz-Sammlung vom 5. Oktober 1929) und 1935 (Vertrag
Uber den Verkauf der ,Welfenschatz*-Sammlung vom 14. Juni 1935)
hervor, dass die Konsorten sich zur Erreichung eines gemeinsamen
Zwecks zusammengeschlossen hatten (Weiterverkauf des Welfen-

Seite 8/54



Case 1:15-cv-00266-CKK Document 19-3 Filed 05/11/16 Page 10 of 56

schatz) — was dann in den Jahren von 1929-35 sukzessive geschah. In-
soweit ist ein wesentliches Tatbestandsmerkmal des § 705 BGB erfillit.
Jedoch fehlt es diesem Zusammenschluss an vielen weiteren, fir eine
Normal-BGB-Gesellschaft erforderlichen Tatbestandsmerkmalen, ins-
besondere schon an einer ,auf Dauer angelegten Rechtsbeziehung”.
Denn hier hatten sich die Konsorten nur zur Abwicklung eines singularen
Geschafts, dem Erwerb und anschlieBenden Weiterverkauf der ,Welfen-
schatz"-Sammlung, zusammengetan. Allein dies schlielt es bereits aus,
hier die Existenz einer Normal-BGB-Gesellschaft anzunehmen.

Es spricht vielmehr alles dafir, das ,Welfenschatz“-Konsortium als klas-
sische Gelegenheitsgesellschaft zu qualifizieren. Wir haben es hier, wie
fur Gelegenheitsgesellschaften typisch, mit einer blo3 ,voriibergehen-
den und loseren* Gemeinschaft zu tun. Auch der Inhalt und die Diktion
der Vertrage von 1929 und 1935 lassen klar erkennen und beweisen,
dass nicht die individuellen Kunsthandelsunternehmen zu einem einzi-
gen Unternehmen, respektive zu einem Zweckverbund zusammenge-
fuhrt — ,vergemeinschaftet” — werden sollten, sondern dass lediglich ein
singulares, nicht auf Dauer angelegtes geschéftliches Interesse von
ihnen gemeinsam verfolgt werden sollte, ndmlich der Ankauf und Wei-
terverkauf des “Welfenschatz®. Auch und gerade durch die Beschran-
kung des gemeinsamen Zwecks auf die Durchfiihrung dieses Geschéfts,
ist hier die Typik der Verbindung unter den Konsorten als eine reine Ge-
legenheitsgesellschaft gegeben, da es an dem Merkmal einer auf Dauer
angelegten Rechtsbeziehung fehit.

Mangels Teilnahme am Rechtsverkehr unter eigenem Namen und man-
gels Bildung von Gesellschaftsvermégen (vgl. hierzu auch weiter unten)
kann die Gelegenheitsgesellschaft ,Welfenschatz“-Konsortium daher
insgesamt als eine blofRe Innengesellschaft, nicht aber als Au3engesell-
schaft betrachtet werden.
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Keine Annadherung an die Normal-BGB-Gesellschaft

Im Ubrigen fehlt es an jeglichen Anzeichen dafiir, dass die Konsorten in
den Jahren 1929-35 eine solche Gesellschaftsstruktur aufgebaut und ei-
nen Organisationsgrad erreicht hatten, die lber diejenigen einer Gele-
genheitsgesellschaft hinausgingen und die charakteristisch fiir die Nor-
mal-BGB-Gesellschaft sind (GesamthandauRengesellschaft mit Gesell-
schaftsvermdgen als gebundenem Sondervermdgen, sogenanntes ,Ge-
samthandvermdgen®, mit gemeinsamer Geschaftsfiihrung, die nach au-
Ren im Namen der Gesellschaft und Gesellschafter erfolgt, Namensge-
bung der Gesellschaft, unter dem sie im Rechts- und Geschéftsverkehr
auftritt, die Bestellung eines Vertretungsorgans, Begriindung eines Sitz
der Gesellschaft).

Diesbeziiglich unterstellt Armbrister in seinem Gutachten fiir das ,Wel-
fenschatz"-Konsortium das Bestehen solcher Handlungs- und Organisa-
tionsstrukturen und wie sie fiir die oben beschrieben Normal-BGB-Ge-
sellschaft typisch sind, fir deren Existenz im konkreten Fall jedoch we-
der tatsachliche noch rechtliche Anhaltspunkte bestehen. Mit anderen
Worten, Armbristers Ausfihrungen dazu sind in hohem Malle spekula-
tiv und sind im Ubrigen widerlegt durch die bestehenden Erkenntnisse
und Belege zur tatséchlichen Ausgestaltung und Durchfiihrung der Ge-
sellschaft in den Jahren 1929-35.

So stellt beispielsweise die im Eingangspassus des Kaufvertrags vom
14. Juni 1935 gewahlte Formulierung ,nachstehend ,Konsortium' ge-
nannt‘ eben nicht eine als Kurzname (,short name") der Gelegenheits-
gesellschaft gewahlte Bezeichnung dar, sondern stellt lediglich auf den
Rechtsbegriff ,Konsortium* ab. Die Bezeichnung der Gesellschafter als
.Konsortium“ kann deswegen nicht als selbst gewahlter Name bzw. Be-
zeichnung der Gesellschaft angesehen oder qualifiziert werden, unter
dem bzw. unter der die Konsorten das Geschaft durchfiihrten, wie Arm-
bruster dies aber falschlicherweise annimmt beziehungsweise sugge-
riert (Armbrister Gutachten, S.6 unter Punkt 13.)
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Aus dem Vertrag vom 14. Juni 1935 geht, im Gegenteil, allein hervor,
dass im Eingangspassus, im ,Rubrum®, alle Konsorten als allein berech-
tigte Eigentimer und Verkaufer unter 1. bis 3. einzeln nacheinander als
Vertragsparteien auf Verkauferseite aufgeflihrt sind, und im weiteren
Vertragstext, aus Griinden der Vereinfachung, sodann nur noch ,Kon-
sortium“ genannt werden. Durch die hier rein deklaratorisch zu verste-
hende Bezeichnung als ,Konsortium* werden die Konsorten jedoch nicht
zu einer einzigen, besonderen Vertragspartei ,verschmolzen“. Die Be-
zeichnung der Verkaufer der ,Welfenschatz*-Sammlung als ,Konsor-
tium* qualifiziert diese Gelegenheitsgesellschaft deswegen auch nicht zu
einer Gesellschaft mit eigener Rechtspersénlichkeit und einem Eigen-
name. Der Vertrag vom 14. Juni 1935 ist insoweit vergleichbar mit einer
notariellen Urkunde, in der auf Verkauferseite mehrere Verkaufsparteien
erscheinen, und diese nachstehend in der Urkunde zusammen ,Verkau-
fer” genannt werden; dadurch verschmelzen die individuellen Verkaufer
eben gerade nicht zu einer einzigen ,Rechtsperson®.

Meine Annahme, dass es sich bei dem ,Welfenschatz“-Konsortium um
eine blolRe Gelegenheitsgesellschaft handelte, findet seine weitere Be-
statigung auch bereits mit dem Vertrag Gber den Ankauf der Sammlung
vom 5. Oktober 1929, in dem lediglich der allgemein gebrauchliche Stan-
dard-Rechtsbegriff ,die Kaufer® fiir die beteiligten Konsorten Verwen-
dung fand.

Die Konsorten haben auch nicht ,als Individuen im Namen des Konsor-
tiums gehandelt® (,as all the individuals who acted on behalf of the Con-
sortium®“), wie Armbrister (Armbriister Gutachten, a.a.0.) meint. Viel-
mehr handelten die Konsorten als Gesellschafter des Konsortiums. So-
weit einer der Gesellschafter gleichzeitig fir andere Gesellschafter auf-
getreten sein mag, so war er offensichtlich zuvor hierzu in jedem Einzel-
fall autorisiert und bevollméachtigt worden (FAC - Exhibit 6: ,| have orally
received the assent of the other authorized members of the Consor-
tium."). Anders als Armbrister meint (Armbruster Gutachten, a.a.0.),
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kommt hierin nicht der Wille oder die Absicht der Gesellschafter zum
Ausdruck, ein besonderes Vertretungsorgan, einen Geschaftsfiihrer der
Gesellschaft unter Ausschluss der Verfiigungsmacht der anderen Ge-
sellschafter zu bestellen (§§ 714 BGB), sondern dies ist ein Beweis fiir
die schlichte Bevollméachtigung eines Gesellschafters durch einen oder
mehr Mitgesellschafter zur Vornahme einer einzelnen Handlung. An der
generell bestehenden gemeinschaftlichen Geschéftsfiihrung und Vertre-
tungsmacht gem. §§ 709 Abs. 1 BGB andert diese Bevollmachtigung
nichts. Auch Armbriister muss konzedieren, dass von ,the other owners"
die Rede ist (Armbrister Gutachten, a.a.0.). Der Brief des Mitgesell-
schafters Saemy Rosenberg vom 14. Juni 1935 an die Dresdner Bank
(FAC - Exhibit 6, vgl. Armbrister Gutachten, auf S.7 unter FN 13, von
ihm auf deutsch auszugsweise wortlich zitiert) bestatigt vielmehr die ge-
meinschaftliche Geschaftsflihrungs- und Verfligungsberechtigung aller
Geselischafter gemal § 709 Abs.1 BGB, indem es dort heildt: ,Die Zu-
sage der anderen verfiigungsberechtigten Consorten habe ich miindlich
erhalten" (emphasis added).

Die Tatsache, dass allein die unter 1. bis 3. des Vertrages vom 14. Juni
1935 aufgefithrten Kunsthandelsunternehmen, beziehungsweise die
Kunsthandler Saemy Rosenberg und Isaak Rosenbaum als Inhaber des
ehemaligen Unternehmens J. Rosenbaum, den Vertrag unterzeichne-
ten, belegt mithin auch, dass nur sie die allein verfliigungsberechtigten
Geselischafter und damit die alleinigen Eigentlimer der ,Welfenschatz"-
Sammlung im Zeitpunkt des Verkaufs waren.

Im Ergebnis ist daher davon auszugehen, dass kein Vertragsschluss ,on
behalf of the GbR" (d.h. ,im Namen der BGB-Gesellschaft’ oder ,auf
Rechnung der BGB-Gesellschaft*) stattgefunden hat, sondern ein Ver-
tragsschluss zwischen den unter 1. bis 3. eingangs des Vertrages vom
14. Juni 1935 aufgefiihrten Konsorten, als Verkaufer und Eigentiimer,
mit einem Kaufer, der Dresdner Bank, vollzogen wurde. Es gab somit
auch keine selbstandige Identitatsausstattung der Gelegenheitsgesell-
schaft, was sich darin zeigt, dass es keinen besonderen Namen oder
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gesonderte Bezeichnung gab, unter der die Gelegenheitsgesellschaft
~Welfenschatz“-Konsortium im Verkehr aufgetreten wére. Folglich ist da-
von auszugehen, dass alle drei Mitglieder des Konsortiums gleicherma-
Ren verfliigungsberechtigt waren (§ 709 Abs.1 BGB), dass keine geson-
derte Geschaftsfihrung gem. §§ 710, 714 BGB etabliert worden ist und
dass somit auch keine externe Handlungsorganisation vorlag.

Es ist auch an keiner Stelle ersichtlich, dass das Konsortium als Gele-
genheitsgesellschaft zur Durchfiihrung eines singularen Weiterverkauf-
geschafts einen ,Sitz“ bzw. einen Verwaltungssitz (,administrative seat")
gehabt hatte, wie Armbrister es in seinem Gutachten (Armbriister Gut-
achten, S.9 ff.) — unter Anflihrung von hier eher unbeachtlicher, kapital-
gesellschaftsrechtlicher Literatur und Rechtsprechung — falschlicher-
weise unterstellt.

Mit ,zu Frankfurt am Main“ ist im Vertrag vom 5. Oktober 1929 fiir alle
drei als Kéaufer auftretenden Kunsthandler offensichtlich allein und nur
deren Wohnsitz bezeichnet. Gleiches gilt fiir den Vertrag vom 14. Juni
1935, in dem, jeweils zugeordnet zu den unter 1. bis 3. aufgefiihrten
Vertragsparteien auf Verkauferseite, deren jeweiliger Wohnsitz und Be-
triebsstattensitz bezeichnet sind. Mit einem eigensténdigen ,Sitz des
Konsortiums* hat dies nichts zu tun, was auch darin zum Ausdruck
kommt, dass weder im Vertrag von 1929 noch im Vertrag von 1935 dem
Konsortium ein eigener ,Firmensitz, geschweige denn, eine eigene
Postadresse, zugeordnet ist.

Mangels ,Sitz* des Konsortiums eribrigen sich auch alle international-
privatrechtlichen Anknipfungsbemiihungen, die Armbriister in seinem
Gutachten (Armbriister Gutachten, S.9 bis S.11) unternimmt. Die BGB-
Gesellschaft, hier, im Falle des ,Welfenschatz*-Konsortiums, in ihrer
schwachsten Auspragung einer reinen Gelegenheitsgesellschaft, besitzt
als Personalgesellschaft ohne Rechtspersonlichkeit keine Staatsange-
hérigkeit
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(vgl. Staudinger/Geiler, BGB, 9.Aufl. 1929, Vorbem § 705 V.c);
Deutsch-Englisches Schiedsgericht, Urt. v. 27. Marz 1922, JW 1922,
1161).
Somit bietet die Gelegenheitsgesellschaft keinen Anknlipfungspunkt zur
Bestimmung des auf sie anwendbaren Rechts (Gesellschaftsstatut), und
zwar weder nach der sog. Griindungstheorie noch nach der sog. Sitzthe-
orie. Die Diskussion, die Armbriister hier zu diesem Punkt fiihrt, ist tiber-
flissig und irrelevant.

Es gibt auch keinerlei Anhaltspunkte dafiir, dass die Gelegenheitsgeseli-
schaft ,Welfenschatz"-Konsortium separates Gesellschafts- bzw. Son-
dervermdégen gebildet hatte.

Zum einen gehért es, wie oben ausgefiihrt, schon nicht zum Wesen ei-
ner Normal-BGB-Gesellschaft, Gesellschaftsvermdgen zu bilden und es
besteht auch kein zwingendes Erfordernis, dies tun zu missen. Erst
recht gilt das fir Gelegenheitsgesellschaften in Gestalt von Konsortien,
fur die die Bildung von Gesellschaftsvermégen grundsatzlich véllig unty-
pisch ist. Im Gegenteil, gerade bei Gelegenheitsgesellschaften ent-
spricht es haufig dem Willen der Beteiligten, gerade kein Gesamthand-
vermdgen zu bilden, wie oben bereits dargelegt wurde.

Zum anderen scheitert die Annahme, dass die Gelegenheitsgesellschaft
Welfenschatz’-Konsortium eigenes, von den Gesellschaftern unabhéan-
gig bestehendes Geselischaftsvermégen gebildet haben kénnte auch
daran, dass damals, in den Jahren 1929 bis 1935, BGB-Gesellschaften
de jure grundsatzlich keine Trager von Rechten und Pflichten sein konn-
ten, wie nachstehend néher erlautert werden soll. Die Notwendigkeit der
Betrachtung eines Sachverhalts auch aus der historisch-rechtlichen Per-
spektive, in Féllen wie diesem zwingend geboten, verkennt Armbrister
offenbar véllig und unterlasst jede Auseinandersetzung damit, was ihn,
in Konsequenz dessen, zu unzutreffenden Uberlegungen und Resulta-
ten kommen lasst.
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Keine eigenstiandige Rechtstragerschaft, keine Rechtsfihigkeit der
Gelegenheitsgesellschaft in den Jahren 1929 bis 1935

Zeitlich anwendbares Recht fiir die Beurteilung der eigenstdndigen
Rechtstragerschaft und der Rechtsfahigkeit der Gelegenheitsge-
sellschaft in den Jahren 1929 bis 1935

Fir die Beurteilung dessen, ob es sich bei dem ,Welfenschatz-Konsor-
tium“ um eine Gesellschaft mit eigensténdiger Rechtstragerschaft und
Rechtsfahigkeit gehandelt hat, wie Armbriister es behauptet, ist zwin-
gend auf das damals, im Zeitraum 1929 bis 1935, geltende Recht abzu-
stellen, das hier allein anwendbar ist. Das entspricht dem allgemeinen
Rechtsgrundsatz, dass Rechtsgeschéfte im Zeitpunkt ihrer Vornahme zu
bewerten sind, entspricht dem Grundsatz von Treu und Glauben, § 242
BGB und folgt im Ubrigen aus den Auslegungsgrundregeln der §§ 133,
157 BGB, wonach auf den Zeitpunkt der Abgabe von Willenserkldrungen
und der zu dieser Zeit geltenden Verkehrsauffassungen abzustellen ist.
Im vorliegenden Fall ist also auf den Zeitpunkt der rechtsgeschéftliichen
Erklarungen der Beteiligten mit Vertragen vom 5. Oktober 1929 und vom
14. Juni 1935 abzustellen

(vgl. Palandt/Ellenberger, BGB, 75.Aufl. 2016, § 133 Rn.6b m.w.N.).

Soweit Armbrister meint, die Gelegenheitsgesellschaft sei aus heutiger
Perspektive, auf der Grundlage heute geltenden Rechts und aktueller
Rechtsprechung zu bewerten, so ist dies falsch und es kann dieser Auf-
fassung nicht gefolgt werden. Die von Armbriister zitierten Quellen (Arm-
briister Gutachten, S.11, FN 22 und FN 23) stiitzen diese Meinung nicht,
denn darin werden keine Feststellungen dariiber getroffen, welches
Recht, historisch betrachtet, auf einen Sachverhalt aus den Jahren
1929-1935 Anwendung findet. Im Gegenteil, die von Armbriister zitierten
Quellen weisen deutlich darauf hin, dass ,jede Gesetzesauslegung bis
zu einem gewissen Grade zeitgebunden [ist].”
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Unter Beachtung der oben zitierten Rechtsgrundsétze, sind fiir die Be-
urteilung des hier in Rede stehenden Falls die damalige Rechtsordnung,
die damaligen Bewertungsmafistabe und die damaligen Vorstellungen
des historischen Gesetzgebers maflgebend. ,Richtigkeit bedeutet keine
zeitlose Wahrheit, sondern Richtigkeit fir die Rechtsordnung der dama-
ligen Zeit*

(Larenz/Canaris, Methodenlehre der Rechtswissenschaft, 3.Aufl.
1995, S.133, 136).

Richtigerweise ist der Fall des ,Welfenschatz* deswegen auf der Grund-
lage des im Zeitraum 1929-35 geltenden Rechts zu beurteilen.

Armbruster tut das nicht, unterlasst die zwingend gebotene Auseinan-
dersetzung mit der historischen Rechtslage, was seine Arbeit im Ergeb-
nis weitgehend wertlos macht.

Gelegenheitsgesellschaft ohne eigene Rechtspersonlichkeit; Ge-
sellschaft ist nie Rechtstrager geworden

Nach einhelliger Meinung in Literatur und Rechtsprechung in jener Zeit,
also im Zeitraum 1929-1935, wurde das, was sich seither hinter dem
Rechtsbegriff der BGB-Gesellschaft verbirgt, einschlieRlich ihrer Son-
derform Gelegenheitsgeselischaft, als Personengemeinschaft betrach-
tet. Konsortien, Gelegenheitsgesellschaften aller Art wurden demzufolge
als Personalgesellschaften ohne eigene Rechtspersonlichkeit betrach-
tet. Diese Zusammenschlisse, Gesellschaften, gehérten damit zu der
Gruppe von privatrechtlich organisierten Personengemeinschaften, die
nach Auffassung von Lehre und Obergerichten keine eigene Rechtssub-
jektivitat besalRen. Nach Auffassung des Reichsgerichts bestand bei der
BGB-Gesellschaft kein von den Gesellschaftern verschiedenes Rechts-
subjekt. Trager der gesellschaftlichen Rechte und Pflichten waren stets
und allein die Gesellschafter

(Reichsgericht, Urt. v. 11. Dezember 1903, RGZ 56, 206, 209; Sayn
in: BGB-RGRK, 6.Aufl. 1928, § 705 Anm.1, § 719 Anm.1; Planck,
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BGB, 4. Aufl. 1928, § 719 Anm.1; Staudinger/Geiler, 9.Aufl. 1929,
Vorbem. zu § 705 Il 1. und 2. sowie Anhang B 1l.1.; Mugdan, Bd. Il,
Motive, S.341; von Gamm in: BGB-RGRK, 12.Aufl., Vor § 705 Rn.4;
vgl. zu dieser friheren Rechtslage vgl. auch Palandt/Sprau, BGB,
75.Aufl. 2016, § 705 Rn.24; so noch Bundesgerichtshof, Urt. v. 26.
Marz 1981, BGHZ 80, 222, Rz.21 zitiert nach juris, m.w.N.).

An eine Verselbstandigung der BGB-Gesellschaft als Rechtsperson (ju-
ristische Persoénlichkeit im rémisch-rechtlichen Sinne) und damit an die
Etablierung einer separaten bzw. eigensténdigen rechtlichen Existenz
hat der historische Gesetzgeber des Birgerlichen Gesetzbuches nicht
gedacht. Der historische Gesetzgeber, wie auch die Gerichte, haben die
BGB-Gesellschaft deswegen als nicht rechtsfahig betrachtet, sie galt als
.Gesellschaft ohne Rechtspersénlichkeit”, die kein Trager von Rechten
und Pflichten sein konnte

(vgl. Gummert in: Minchener Handbuch des Gesellschaftsrechts
Bd.1, 4. Aufl. 2014, GbR § 17, Rn.2 a.E. m.w.N.; BGHZ 142, 315, 319
f).

Folglich war auch das ,Welfenschatz*-Konsortium, gebildet im Jahre
1929 und téatig in den Jahren 1929-35, auf der Grundiage damals gelten-
den Rechts eine Personengesellschaft ohne eigene Rechtspersonlich-
keit.

Als Zwischenergebnis ist damit festzuhalten, dass demgeman auch die
hier zu beurteilende Gelegenheitsgesellschaft unter den Konsorten, das
Welfenschatz“-Konsortium, als nicht rechtsfahig anzusehen ist. Die Ge-
legenheitsgesellschaft ,Welfenschatz‘-Konsortium konnte damit nicht ei-
genstéandig Tragerin von Rechten und Pflichten sein und war in den Jah-
ren 1929-1935 deshalb auch nicht die Eigentiimerin der Welfenschatz-

Sammlung.
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Rechtsansichtsdnderungen in der Nachkriegszeit zur Rechtsfihig-
keit der BGB-Gesellschaft irrelevant

Diese historische und einhellige Rechtsmeinung hatte fast ein Jahrhun-
dert, bis zur Jahrtausendwende, Bestand und &nderte sich erst ab dem
Jahr 2001.

Eingeleitet wurde diese Anderung durch eine Grundsatzentscheidung
des Bundesgerichtshofs vom 29. Januar 2001 (zitiert bei Armbrister,
vgl. Armbriister Gutachten, S.11, FN 21), in der die bisher vertretene
These von der Nichtrechtsfahigkeit der BGB-Gesellschaft aufgegeben
wurde. Seither entwickelte sich in Rechtsprechung und Lehre die mitt-
lerweile verfestigte Auffassung, dass von einer potentiellen Rechtsfahig-
keit der BGB-Gesellschaft auszugehen ist. Dem Bundesgerichtshof zu-
folge sind jedoch in jedem Einzelfall spezielle Gesichtspunkte, etwa be-
sondere Rechtsvorschriften und die Eigenart des zu beurteilenden
Rechtsverhaltnisses, zu beachten und zu priifen, und ob der Annahme
der Rechtsfahigkeit bzw. der Rechtszustandigkeit einer Gesellschaft hin-
sichtlich eines bestimmten Rechts oder Rechtsverhéltnisses im Einzel-
fall etwas entgegensteht

(Bundesgerichtshof, Urt. v. 29. Januar 2001, NJW 2001, 1056 =
BGHZ 146, 341, Gummert in: Minchener Handbuch des Gesell-
schaftsrechts Band 1, 4.Aufl. 2014, GbR § 17, Rn.21; vgl. dortselbst,
Rn.6 bis Rn.10 m.w.N. zu dieser Rechtsprechungsentwicklung und
die diese begleitende Literaturdiskussion).

Seither wird in der BGB-Gesellschaft eine besondere Wirkungseinheit,
ein eigenstandiges Zuordnungsobjekt gesehen, das als Personen-
gruppe am Rechtsverkehr teilnehmen kann. Es wird dabei angenom-
men, dass die BGB-Gesellschaft Rechtsfahigkeit oder Teilrechtsfahig-
keit besitzen kann, wenn und soweit sie als AuBengesellschaft durch
Teilnahme am Rechtsverkehr eigene Rechte und Pflichten begriindet.
Die BGB-Gesellschaft kann somit eigensténdig bestimmte Rechtspositi-
onen einnehmen, qualifiziert sich aber nicht als juristische Person
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(Bundesgerichtshof, Urt. v. 29. Januar 2001, NJW 2001, 1056 =
BGHZ 146, 341; BGH NJW 2002, 368; BGH NJW 2014, 1107 Tz.24;
Palandt/Sprau, BGB, 75.Aufl. 2016, § 705, Rn.24).

Die Diskussion lber die Rechtsfigur der BGB-Gesellschaft ist bis heute
nicht abgeschlossen und Detailfragen sind weiter offen; insbesondere
kampfen sowohl Rechtsprechung und Literatur mit den Verwerfungen,
die die damalige Rechtsprechungsénderung in der Praxis mit sich ge-
bracht hat.

Unabhéngig davon, dass bis heute in Literatur und Rechtsprechung
auch umstritten geblieben ist, wem das Gesellschaftsvermégen einer
BGB-Gesellschaft dinglich (,in rem“) zugeordnet ist, der Gesellschaft als
solcher oder ihren Gesellschaftern

(vgl. Gummert in: Minchener Handbuch des Gesellschaftsrechts

Bd.1, 4.Aufl. 2014, GbR § 17, Rn.1 m.w.N.),
so ist im vorliegenden Fall schon nicht bekannt und ersichtlich, ob tiber-
haupt, und gegebenenfalls welche Regelungen die Konsorten bezliglich
der ,Welfenschatz-Sammlung, als potentiellem Gesellschaftsvermé-
gens, getroffen hatten. Denn, wie oben bereits ausgeflhrt, gehért die
Bildung von Gesellschaftsvermégen — damals (1929-35) wie heute —
nicht zum Wesen der Normal-BGB-Gesellschaft und ist nicht notwendi-
gerweise qualifizierendes Merkmal einer solchen

(vgl. Staudinger/Geiler, BGB, 9.Aufl. 1929, § 705 Il 3. sowie Anhang
B 1.2.; Palandt/Sprau, BGB, 75.Aufi. 2016, § 718 Rn.1).

Erst recht gilt dies fiir eine Gelegenheitsgesellschaft als schwéachste
Ausformung einer BGB-Gesellschaft, bei der sich, wie im Fall des ,Wel-
fenschatz®, der gesellschaftliche Zusammenschluss auf eine einzelne
geschaftliche Beziehung und Betatigung beschrankt und bei der die Ge-
sellschafter aufgrund des auf ein Einzelgeschéaft fokussierten und be-
schrankten gemeinsamen Zwecks keinen Anlass gehabt hatten, Gesell-
schaftsvermogen zu bilden.
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c) Es ist auch nicht erkennbar, dass es sich bei der Gelegenheitsgesell-
schaft ,Welfenschatz"-Konsortium um eine ,AufRengesellschaft* gehan-
delt haben koénnte, wie sie beispielsweise in dem vom Bundesgerichts-
hof mit seiner Grundsatzentscheidung im Jahre 2001 zugrundeliegen-
den Fall zu beurteilen gewesen ist. Eine ,Auengesellschaft" setzt nam-
lich voraus, dass die Gesellschaft als solche ,durch Teilnahme am
Rechtsverkehr eigene Rechte und Pflichten begriindet”, was letztlich fir
den Bundesgerichtshof in dem damals entschiedenen Fall der aus-
schlaggebende Gesichtspunkt gewesen war, die beschrankte Rechtsfa-
higkeit der BGB-Gesellschaft Giberhaupt, und erstmals, anzunehmen.

In dem damals entschiedenen Fall handelte es sich um eine bauwirt-
schaftliche Arbeitsgemeinschaft (ARGE) in der Rechtsform einer BGB-
Gesellschaft, die unter eigenem Namen und unter eigenem Briefkopf im
Rechtsverkehr nach aufRen auftrat und Rechtsgeschéfte tatigte. Die Ar-
beitsgemeinschaft trat zudem nach auflen durch eine eigens dazu be-
stelite Geschaftsfiihrung in Erscheinung, besal also ein Gesellschafts-
organ, welches expressis verbis im Namen der Gesellschaft handelte
und am Geschaftsverkehr teilnahm (BGHZ 146, 341, 356 f, 359 f).

Im Fall des ,Welfenschatz“-Konsortium gab es keine Geschéftsfiihrung,
keinen Vorstand, kein Vertretungsorgan, kein Auftreten und keine Teil-
nahme der Gelegenheitsgesellschaft im Geschéftsverkehr als Gesell-
schaft unter eigenem Namen. Es gab kein Handeln ,im Namen bzw. auf
Rechnung” der Gesellschaft und es bestanden offensichtlich auch keine
solchen Organisations- und Handlungsstrukturen, die das ,Welfen-
schatz"-Konsortium auch nur ansatzweise als BGB-Gesellschaft mit ei-
gener Rechtspersonlichkeit im Sinne der seit 2001 hierzu ergangenen
Rechtsprechung deutscher Gerichte qualifizieren wiirde.

Armbrtster lasst im Ubrigen unerwéhnt, dass die Entscheidung des Bun-
desgerichtshof vom 29. Januar 2001 (BGHZ 146, 341) einem als BGB-
Geselischaft organisierten und auftretenden Zusammenschluss von
Rechtssubjekten keine generelle Rechtsféahigkeit zuspricht, sondern nur Seite 20/54
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in eingeschranktem Umfang und unter besonderen Voraussetzungen
zulasst. Die Position des Bundesgerichtshof ist dabei die, dass eine
BGB-Gesellschaft zwar ,jede Rechtsposition einnehmen kann®, aber nur
.Soweit nicht spezielle Gesichtspunkte entgegenstehen* (BGHZ 146,
341, 343; BGHZ 116, 86, 88, BGHZ 136, 254, 257, BGHZ 79, 374, 378
f). Nur soweit die BGB-Gesellschaft ,in diesem Rahmen* eigene Rechte
und Pflichten begriinde, sei sie — ohne juristische Person zu sein —
rechtsfahig (BGHZ 146, 341, 343).

Im Ergebnis ist daher festzustellen, dass, auch bei Anwendung des
heute geltenden Rechts und unter Einbeziehung der seit 2001 von deut-
schen Gerichten zur Behandlung von BGB-Gesellschaften ergangenen
Rechtsprechung, der Zusammenschluss der Kunsthandlungsunterneh-
men J. Rosenbaum, Z. M. Hackenbroch und J. & S. Goldschmidt zu ei-
nem ,Welfenschatz“-Konsortium nicht als Gesellschaft mit eigener
Rechtspersonlichkeit zu betrachten und zu behandeln ist. Der Auffas-
sung von Armbrister (Armbrister Gutachten, S.11 unter Punkt 26.),
dass ein ,deutsches Gericht, welches heute zu beurteilen hatte, ob das
Konsortium in der Zeit von 1929 bis 1935 rechtlich fahig gewesen sein
kdnnte, dies mutmallich annehmen wirde", ist deswegen entschieden
zu widersprechen.

Meiner Auffassung nach wirde ein deutsches Gericht heute, in Anwen-
dung heutigen Rechts, und unter zwingend erforderlicher Einbeziehung
der historischen Rechtslage der Jahre 1929-35, dem ,Welfenschatz"-
Konsortium die Qualifikation als eigene Rechtspersénlichkeit unter kei-
nem einzigen rechtlichen Gesichtspunkt, wie oben naher ausgefiihrt, zu-
erkennen. Das Konsortium war keine ,AulRengesellschaft’ und war, als
reine Gelegenheitsgesellschaft, auch nicht Eigentliimerin der ,Welfen-
schatz"-Sammlung.
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Beendigung der Gelegenheitsgesellschaft im Jahr 1935 durch Er-
reichung des Gesellschaftszwecks ipso iure (§ 726 BGB)

Ein kennzeichnendes Merkmal der Gelegenheitsgesellschaft ist es, dass
die Gesellschaft nach dem einvernehmlichen Willen der Beteiligten
durch Erreichung des Gesellschaftszwecks endet, was bedeutet, dass
der gesellschaftliche Zusammenschluss nur solange besteht, bis der
Gesellschaftszweck erreicht und das von den Gesellschaftern betrie-
bene Geschaft vollzogen und erledigt ist. Ist dieser Zweck erreicht, endet
die Gesellschaft ipso iure. Die Gelegenheitsgesellschaft hort folglich in
dem Augenblick auf zu existieren, wenn der ,Zweck" der Gesellschaft,
der von den Beteiligten bestimmte und gewollte Erfolg des gemeinsa-
men Handelns — das Geschéft, zu dessen Betreiben man sich zusam-
mengetan hatte — erflillt ist. Mit Erreichen des Zwecks fallt die Verbin-
dung, féllt der gesellschaftliche Zusammenschluss weg (§ 726 BGB)

(vgl. Staudinger/Geiler, BGB, 9.Aufl. 1929, Anhang zum 14. Titel, B.
.11.und 1.7., § 726 I. und |l.; Hadding in: Schimansky/Bunte/Lwowski,
Bankrechts-Handbuch, Bd.ll, 2.Aufl. 2001, § 87 Rn.23; Karsten
Schmidt, Gesellschaftsrecht, 3.Aufl. 1997, § 58 Il 1; Wiedemann, Ge-
sellschaftsrecht Bd.ll, 204, S.667, S.670).
Dieser Automatismus, die Beendigung der Gesellschaft kraft Gesetzes,
ist ein weiteres Merkmal, das gerade Gelegenheitsgesellschaften, wie
beispielsweise das ,Welfenschatz‘-Konsortium, kennzeichnet und von
der rechtsfahigen, normalen BGB-Gesellschaft, unterscheidet. Wiede-
mann merkt an, dass § 726 BGB ,aus der Gedankenwelt der Gelegen-
heitsgesellschaft und der automatischen Beendigungsgriinde im allge-

meinen Schuldrecht [stammt]*

(vgl. Staudinger/Geiler, BGB, 9.Aufl. 1929, Anhang B zum 14. Titel,
1.7.; Wiedemann, Gesellschaftsrecht Bd.ll, 2004, S.670).

Im vorliegenden Fall, in dem sich die Kunsthandler-Konsorten einzig und
allein zu dem inhaltlich und zeitlich beschréankten, singuldren Zweck zu-
sammengeschlossen hatten, den ,Welfenschatz* zum Zwecke des Wei-
terverkaufs zu erwerben, war das gemeinsame Konsortialgeschaft 1935
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abgewickelt und war der Gesellschaftszweck mit Abschluss der Durch-
fuhrung des Kaufvertrags vom 14. Juni 1935 erreicht. Die Gelegenheits-
gesellschaft ,Welfenschatz‘-Konsortium endete damit ipso iure.

Ohne Bestand der Gelegenheitsgesellschaft kein Gesellschaftsver-
mogen

Selbst wenn man hier einmal unterstelit, dass das ,Welfenschatz“-Kon-
sortium mehr als eine reine Gelegenheitsgesellschaft gewesen ware,
dass diese Gesellschaft in den Jahren 1929-35 eigenes Gesellschafts-
vermégen in Gestalt der ,Welfenschatz-Sammlung gebildet haben
wirde und dass dieses Vermégen im Eigentum der Gesellschaft, nicht
aber im Eigentum der Gesellschafter gestanden hatte, so stiinde selbst
in diesem Fall das Gesellschaftsvermdgen, darunter auch Anspriiche
der friheren Gesellschaft, die méglicherweise erst lange nach Beendi-
gung der Gesellschaft geltend gemacht werden, mit Wegfall und Auflé-
sung der Gesellschaft nicht langer im Eigentum des Rechtstrégers, der
dann nicht mehr existiert, sondern im Vermégen der (friiheren) Gesell-
schafter, oder von deren Erben. Auch das lbersieht Armbriister.

Das Gesellschaftsvermégen ist namlich vom Bestand der Gesellschaft
abhangig, denn ,Vermdégen*“ als solches ist nicht rechtsfahig, sondern —
Rechtstragerschaft der Gelegenheitsgesellschaft einmal unterstellt —
dem Rechtstrager ,Gesellschaft’ zugeordnet. Ist die Gesellschaft been-
det bzw. weggefallen, gibt es kein Gesellschaftsvermdgen mehr, son-
dern nur noch — und zwar ohne Unterscheidung in Privatvermégen und
ehemaliges Gesellschaftsvermédgen — Vermoégen der verbleibenden Ge-
sellschafter

(vgl. Gummert in: Minchener Handbuch des Gesellschaftsrechts
Bd.1, 4.Aufl. 2014, GbR § 17, Rn.30; Soergel/Hadding/KieRling, BGB,
...Aufl., § 718 Rn.14; BGH, Urt. v. 27. September 1999 — Il ZR 371/98,
BGHZ 142, 315 ff, Rz.13 - zitiert nach juris).
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Ergebnis

Im Ergebnis ist daher festzustellen, dass es sich bei dem Zusammen-
schluss der drei Kunsthandlungen J. Rosenbaum, Z. M. Hackenbroch
und J. & S. Goldschmidt — ,Welfenschatz“-Konsortium — um eine reine
Gelegenheitsgesellschaft ohne eigene Rechtspersonlichkeit gehandelt
hat, die somit nicht rechtsfahig war und die mit Abschluss der Durchfiih-
rung des Kaufvertrags vom 14. Juni 1935 aufhérte, zu existieren.

Das frihere ,Welfenschatz“-Konsortium besal® bzw. besitzt deswegen
auch keine separate rechtliche Existenz nach deutschem Recht.

Das ,Welfenschatz-Konsortium war, als Gelegenheitsgesellschaft, in
den Jahren 1929-35 nicht Eigentimerin der ,Welfenschatz“-Sammlung.

Die Gelegenheitsgesellschaft ,Welfenschatz“-Konsortium wurde durch
Erreichung des auf den Erwerb und Weiterverkauf der Sammlung be-
schrankten Gesellschaftszwecks im Jahre 1935 ipso iure beendet, § 726
BGB.

Zur Frage, wer — wenn nicht ,,das Konsortium* - nach deutschem

Recht Eigentiimer des ,,Welfenschatz“ zwischen 1929 und 1935 war

Die im Vertrag von 1929 aufgefiihrten ,,Kaufer“ als Eigentiimer des
Welfenschatzes

Mit Kaufvertrag vom 5. Oktober 1929 erwarben die drei inhabergefiihrten
Kunsthandelsunternehmen J. Rosenbaum, Z. M. Hackenbroch und J. &
S. Goldschmidt die in dem Vertrag als ,Welfenschatz“ bezeichnete
Sammlung mittelalterlicher Kunstwerke, § 433, 929 BGB.

Mit der — unstreitig — spatestens im Januar 1930 stattgefundenen Uber-
gabe der vollstandigen Sammlung an die drei Kaufer war der Akt der
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Eigentumstibertragung auf die drei Kunsthandlungsunternehmen vollzo-
gen und abgeschlossen, § 929 BGB.

Die Gesellschafter des Konsortiums als Trager von Rechten und
Pflichten

Die drei Erwerber der Sammlung - J. Rosenbaum, Z. M. Hackenbroch
und J. & S. Goldschmidt — waren, wie oben naher ausgefiihrt, Gesell-
schafter (Konsorten) der Gelegenheitsgesellschaft ,Welfenschatz“-Kon-
sortium, welche die Sammlung von 1929 bis 1935 in Besitz hatten und
die, mit Vertrag vom 14. Juni 1935, die durch zwischenzeitlichen Verkauf
einzelner Sticke reduzierte ,Welfenschatz"-Sammlung an die Dresdner
Bank, die — verdeckt — als Kaufagent fiir den Staat PreuRen auftrat, ver-
kauften.

Alleinige Verkaufer waren laut Kaufvertrag vom 14. Juni 1935 wiederum
die Kunsthandelsunternehmen Z. M. Hackenbroch, J. & S. Goldschmidt
und Saemy Rosenberg und Isaac Rosenbaum als letzte Inhaber des
zwischenzeitlich liquidierten Unternehmens ,J. Rosenbaum®.

In den mir vorliegenden Unterlagen findet sich kein Beweis dafiir, dass
das Eigentum an der ,Welfenschatz‘-Sammlung in den Jahren 1929-35
zu irgendeinem Zeitpunkt von den genannten drei Kunsthandelsunter-
nehmen, von deren Inhabern respektive, auf andere Parteien, auf einen
anderen Rechtstrager, ganz oder teilweise, (ibergegangen ist.

Der mit Kaufvertrag vom 14. Juni 1935 ergangene — bloR deklaratorisch
zu verstehende — Hinweis, dass das ,Welfenschatz“-Konsortium an ,die-
sem Geschaft (...) in- und auslandische Geschéftsfreunde” beteiligt
hatte, beweist nicht, dass diese ,in- und auslandischen Geschéfts-
freunde" damit auch weitergehende Rechte, insbesondere Eigentums-
bzw. Miteigentumsrechte, an der Sammilung besessen hatten. Dafiir gibt
es keinen Beleg.
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Ebenso wenig gibt es einen Beleg dafir, dass die Konsorten das Eigen-
tum an der Sammlung auf die Gelegenheitsgesellschaft ,Welfenschatz"-
Konsortium selbst, als eigenstandiges Rechtssubjekt, Ubertragen ha-
ben. Es kann, entsprechend meinen Ausfiihrungen zu oben B., hier aus-
geschlossen werden, dass an der Sammlung separates Eigentum des
.Konsortiums"* begriindet worden ist, denn es handelte sich, wie oben
aufgezeigt, um eine reine Gelegenheitsgesellschaft, ohne eigene
Rechtspersdnlichkeit und Rechtssubjektivitét.

Die ,Welfenschatz‘-Sammlung befand sich noch bis zur Ubergabe an
die Vertreter der Dresdner Bank, die Vertreter des Staates PreufRen res-
pektive, im Jahre 1935 durchgangig im Besitz der Beteiligten des ,Wel-
fenschatz’-Konsortiums, zuletzt in Amsterdam, so dass, nach deut-
schem Recht, das unbeschrankte und alleinige Eigentum der drei Kunst-
handelsunternehmen, deren Inhaber respektive, auch Uber den fortdau-
ernden Besitz angenommen werden kann, arg. ex. § 1006 BGB. Hier
greift die gesetzliche Vermutung des § 1006 Abs. 1 BGB, wonach zu-
gunsten des Besitzers einer beweglichen Sache vermutet wird, dass er
Eigentlimer der Sache sei.

Bis zum Weiterverkauf des ,Welfenschatz" im Jahr 1935 waren demzu-
folge die drei Kunsthandelsunternehmen J. Rosenbaum, Z. M. Hacken-
broch und J. & S. Goldschmidt, deren Inhaber respektive, die alleinigen
Trager von Rechten und Pflichten in Bezug auf die Sammiung ,Welfen-
schatz”.
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Keine Bildung von Gesellschaftsvermégen der Gelegenheitsgesell-
schaft ersichtlich

Aus den mir vorliegenden Dokumenten ist auch nicht ersichtlich, dass zu
irgendeinem Zeitpunkt in den Jahren 1929-35 die ,Welfenschatz"-
Sammlung durch Rechtsakt und ausdriickliche Widmung, oder durch
konkludentes Handeln, zu separatem Gesellschaftsvermdgen der Gele-
genheitsgesellschaft ,Welfenschatz“-Konsortium geworden ist. Daflir
gibt es keinen Beleg.

Wie oben unter B. Il. 2. naher ausgefiihrt, gehdrt die Bildung von Gesell-
schaftsvermdgen schon nicht zu den notwendigen Voraussetzungen ei-
ner Normal-BGB-Gesellschaft und erst recht nicht zum Wesen der Ge-
legenheitsgesellschaft.

Selbst wenn man einmal unterstellt, dass an der ,Welfenschatz"-Samm-
lung separates Gesellschaftsvermégen gebildet worden ware, so blie-
bern damit die Frage nach den Eigentumsverhéltnisse am Gesellschafts-
vermdgen unbeantwortet.

Die gesetzlichen Vorgaben des deutschen Rechts zur BGB-Gesellschaft
sind weitgehend dispositiv, das heilt, dass die Eigentumsverhaltnisse
am Gesellschaftsvermdgen, so es denn besteht, hochst unterschiedli-
cher Auspragung und Natur sein kénnen und in starkem MaRe von den
geselischaftsvertraglichen Abreden der Gesellschafter abhangen. Es
kdnnte dann beispielsweise entweder Miteigentum ,.zur gesamten Hand"
gebildet gewesen sein, oder Bruchteilseigentum, oder auch Alleineigen-
tum jedes Konsorten an einem seiner Beteiligung entsprechenden An-
teil; selbst das Alleineigentum nur eines einzigen Gesellschafters wére
maoglich. Wenn, wie hier, der Zweck der Gemeinschaft lediglich in dem
gemeinsamen Geschéft der Verwertung bzw. des Weiterverkaufs einer
Kunstsammlung bestanden hat, so wiirde man, die Existenz von Gesell-
schaftsvermdgen unterstellt, Alleineigentum jedes Konsorten an dem
seiner Beteiligungsquote entsprechenden Teil annehmen missen
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(vgl. Staudinger/Geiler, BGB, 9.Aufl. 1929, Anhang zum 14. Kapital A.
sowie Anhang B II.1.; Reichsgericht, Urt. v. 24. April 1906 in BankAr-
chiv Bd.5 S.230).

Da der gemeinschaftliche oder gesellschaftiiche Zweck im Fall des ,Wel-
fenschatz“-Konsortium lediglich in dem gemeinsamen Erwerb und Wei-
terverkauf der Sammlung bestand, spricht fiir den Fall der Annahme,
dass Gesellschaftsvermdgen gebildet worden ware, vieles dafir, Allein-
eigentum jedes Konsorten an dem seiner Beteiligungsquote entspre-
chenden Teil des Welfenschatzes anzunehmen.

Nachtragsliquidation weder erforderlich noch geboten

Die pauschalisierende Behauptung von Armbriister, dass nach deut-
schem — damals (1929-35) wie heute geltendem —~ Recht BGB-Gesell-
schaften im Falle von nach Beendigung einer Gesellschaft auftauchen-
den Gesellschaftsvermégenswerten, dazu zahlen auch Rechtsansprii-
che, in gewisser Form fortbestehen wiirden und es im Umgang damit
regelmanig eines férmlichen Nachtragsliquidationsverfahrens bediirfe
(Armbrister Gutachten, S.14 unter Punkt 34. ff), ist unzutreffend, gerade
dann, wenn es sich um eine Gelegenheitsgesellschaft wie das ,Welfen-
schatz"“-Konsortium handelt.

Armbruster gelangt bei der Erérterung dieses Punkts in seinem Gutach-
ten zwangslaufig zu falschen Schliissen, weil er, wie oben aufgezeigt,
bereits die Rechtsnatur des ,Welfenschatz"-Konsortiums falsch beurteilt.
Die Behauptung, es bediirfe eines besonderen kontrollierten und or-
dentlichen Verfahrens (,Nachtragsliquidation“), um neue oder wieder-
entdeckte Vermdgenswerte (,assets") einer Gesellschaft zu liquidieren
(Armbriister Gutachten, S.14-17), ist — wie sein Gutachten insgesamt —
durchzogen von der irrigen Annahme, dass es sich im vorliegenden Fall
beim ,Welfenschatz‘-Konsortium um eine Gesellschaft mit eigener
Rechtspersonlichkeit und eigenem Gesellschaftsvermégen gehandelt
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habe, welches eine den Handelsgesellschaften oder Kapitalgesellschaf-
ten des deutschen Rechts dhnliche Organisationsstruktur aufgewiesen
habe. Das aber war bei dem Konsortium, wie oben dargelegt wurde, ge-
rade nicht der Fall.

Bereits die Pramisse von Armbriister, die — erst nach Jahrzehnten auf-
getauchten, respektive im Rahmen des anhéngigen Klageverfahrens
geltend gemachten — Anspriiche der Erben und Rechtsnachfolger der
1929-35 beteiligten Inhaber der drei Kunsthandlungsunternehmen J. Ro-
senbaum, Z. M. Hackenbroch und J. & S. Goldschmidt gehdrten zum
Gesellschaftsvermdgen der Gelegenheitsgesellschaft ,Welfenschatz*-
Konsortium, entbehrt der Grundlage. Denn dies wiirde voraussetzen,
dass Uberhaupt Gesellschaftsvermégen der Gelegenheitsgesellschaft
gebildet worden ware. Das aber ist, wie oben dargetan, hier gerade nicht
der Fall.

Zum anderen war die Gelegenheitsgesellschaft ,Welfenschatz’-Konsor-
tium durch Zweckerreichung im Jahr 1935 jpso iure beendet, wie oben
unter B. lll. 4. dargelegt. Da aber die Existenz von Gesellschaftsvermo-
gen ausnahmslos und unmittelbar vom Bestand der Gesellschaft ab-
héngt, gibt es, wenn die Gesellschaft beendet ist, kein Gesellschaftsver-
mébgen mehr, sondern nur noch — und zwar ohne rechtliche Unterschei-
dung in Privat- und ehemaliges Gesellschaftsvermégen — Vermdgen der
verbleibenden Gesellschafter.

Mangels entgegenstehender Hinweise ist davon auszugehen, dass das
~Welfenschatz*-Konsortium im Laufe des Jahres 1935, nach Verteilung
des Kaufpreises, als Gelegenheitsgesellschaft ohne Weiteres ihr Ende
gefunden hat, § 726 BGB. Uber die Verteilung des Kaufpreises hinaus
hat es damals offensichtlich keinerlei Abwicklungsbedarf gegeben.

Aus diesem Grund besteht in diesem Fall, anders als Armbriister meint,
fur die Kléger, als Erben und Rechtsnachfolger der frilheren Eigentiimer
der ,Welfenschatz"-Sammlung, weder eine gesetzlich normierte noch
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aus anderen Grunden ersichtliche Pflicht oder die Notwendigkeit, sich
einem Nachtragsliquidationsverfahren unterziehen zu miissen.

Die von Armbruster in seinem Gutachten (Armbrister Gutachten, S.14-
17) angefiihrten Rechtsmeinungen und Rechtsprechung treffen auf den
vorliegenden Fall nicht zu und sind fiir die weitere rechtliche Beurteilung
des Falles nicht einschlagig und deswegen unerheblich.

So behandelte beispielsweise das Reichsgericht in dem von Armbriister
zitierten Fall aus dem Jahre 1905 (Armbrister Gutachten, S.14 FN 30,
Reichsgerichtsentscheidung vom 3. Mai 1905, RG JW 1905, 430 N.8)
den Fall eines nach Beendigung einer Gesellschaft im Nachhinein auf-
geflammten Streits der ehemaligen Gesellschafter untereinander. Offen-
sichtlich geht es in dem vorliegenden Rechtsstreit nicht um eine Ausei-
nandersetzung ehemaliger Gesellschafter, oder deren Rechtsnachfol-
ger, untereinander, sondern um etwas vollig anderes, namlich um An-
spriuiche gegeniber Dritten, hier gegen die Stiftung PreuBischer Kultur-
besitz und die Bundesrepublik Deutschland.

Auch liegt hier kein Fall vor, in dem es ,der Zweck der Auseinanderset-
zung” erfordern wiirde, eine langst beendete Gelegenheitsgesellschaft
als fortbestehend anzusehen.

Auch das von Armbruster zitierte Urteil des Bundesgerichtshofs vom 21.
Juni 1979 (Armbriister Gutachten, S. 14 FN 31, Bundesgerichtshofent-
scheidung NJW 1979, 1987) ist fiir den vorliegenden Rechtsstreit nicht
einschlagig. Die Entscheidung befasst sich mit einer vollig anderen Ge-
sellschaftsform, namlich einer ,Offenen Handelsgesellschaft, §§ 105 ff
HGB, und im konkreten Fall mit einem Unternehmen, welches unter sei-
ner Firma klagen konnte und Rechts- und Parteifahigkeit besal’. Bereits
an diesen Voraussetzungen fehlt es im vorliegenden Fall, wie oben aus-
fluhrlich dargelegt wurde.
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f) Die von Armbriister (Armbriister Gutachten, S.15-17) als Begriindung
fir eine hier seiner Ansicht nach erforderliche Durchfiihrung eines Nach-
tragsliquidationsverfahrens angefiihrten gesetzlichen Regelungen, §§
146, 150 HGB und §§ 730 ff. BGB, sind, weil es sich bei dem ,Welfen-
schatz“-Konsortium um eine reine Gelegenheitsgesellschaft gehandelt
hatte, hier weder einschlagig noch zwingend zu beachten.

Im Gegenteil. Es entspricht der einhelligen Meinung in Literatur und
Rechtsprechung, dass Personengesellschaften an das mit den §§ 146,
150 HGB, §§ 730ff. BGB geregelte Liquidationsrecht gerade nicht ge-
bunden sind. Da die Fragen der Abwicklung und Liquidation durchweg
dispositives Recht sind, héngt somit alles von den Vereinbarungen der
fruheren Beteiligten, also der friiheren Gesellschafter der Gelegenheits-
geselischaft untereinander ab; sie sind in dem, was sie zu diesen Fragen
— also Liquidation der Gesellschaft, auch Nachtragsliquidation — verein-
baren, nicht an Gesetze gebunden und kénnen freie Vereinbarungen
darlber treffen, § 731 BGB

(vgl. Baumbach/Hopt, HGB, 37.Aufl. 2016, § 145 HGB Rn.10; Wiede-
mann, Gesellschaftsrecht, Bd.ll, Recht der Personengeselischaften,
2004, S.552 f, S.671).

Im Ergebnis stelle ich fest, dass im vorliegenden Fall nicht von einer fort-
bestehenden Gesellschaft gesprochen werden kann und auch keine
Notwendigkeit fur die Klager, als Erben und Rechtsnachfolger der friihe-
ren Mitgesellschafter der Gelegenheitsgesellschaft ,Welfenschatz“-Kon-
sortium besteht, sich einem Nachtragsliquidationsverfahren unterwerfen

zu missen, um ihre Anspriiche rechtswirksam vortragen zu kénnen.

5. Durch Erbfall eingetretene Gemeinschaft (§ 741 BGB)

Vielmehr ist vorliegend von einer durch Erbfall eingetretenen Gemein-
schaft unter den Erben geman § 741 BGB auszugehen.
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So hat beispielsweise das Reichsgericht mit Urteil vom 23. April 1907
(RGZ 66, 48, 51) entschieden, dass keine Fortsetzung eines Gewerbe-
betriebs des Erblassers durch dessen Erben anzunehmen ist, wenn
diese ein zur Erbmasse gehdrendes Grundstlick erschlieRen, umgestal-
ten, teilen und danach gewinnbringend veraufRern. Die Absicht der Mit-
erben, so das Gericht, erschopft sich in einem solchen Fall allein darin,
den Nachlass zu teilen und mit einem fur alle Beteiligten glinstigen Er-
gebnis zu verduBern. In einem solchen Falle liege, so das Reichsgericht,
weine durch Erbfall eingetretene Gemeinschaft” vor

(Reichsgericht, Urt. v. 23. April 1907, RGZ 66, 48, 52).

Ein solcher Fall liegt auch hier vor. Die Klager, als Erben und Rechts-
nachfolger der damaligen Eigentimer der ,Welfenschatz“-Sammiung,
bilden eine durch Erbfall eingetretene Gemeinschaft, auf welche die Re-
geln der §§ 741 ff. BGB anzuwenden sind. § 742 BGB bestimmt, dass
im Zweifel anzunehmen ist, dass den Teilhabern gleiche Anteile zu-
stehen. Mehr bedarf es nicht.

Ergebnis

In den Jahren von 1929 bis 1935 waren, in Anwendung deutschen
Rechts, die im Vertrag vom 5. Oktober 1929 unter (1) bis (3) als ,Kaufer*
bezeichneten, und im Vertrag vom 14. Juni 1935 unter 1.) bis 3.) als
.Konsortium“ bezeichneten Kunsthandlungsunternehmen, respektive
deren Inhaber, die alleinigen Eigentlimer des ,Welfenschatz".

. Regardless of the answer to these questions (B, C), do the plaintiffs
in this case, Alan Philipp, Gerald Stiebel, and Jed Leiber, have

standing to bring their claims under German law?

Das zu dieser, respektive zu ahnlicher Fragestellung von den Beklagten
vorgelegte Gutachten von Thiessen geht véllig am Thema vorbei und ist
als Grundlage fiir die zutreffende Beurteilung des erkennenden Gerichts,
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ob die Klager ihre Anspriiche auch vor deutschen Gerichten verfolgen
kénnen, nicht geeignet.

Rechtsnatur der Anspriiche

Die Klager verfolgen mit der beim Bundesgericht im District of Columbia
in Washington D.C. anhangigen Klage die Herausgabe und weitere An-
spruche in Bezug auf die behauptete, unrechtméRige Entziehung der
Welfenschatz“-Sammlung, in Gestalt eines 1935 erfolgten Not- und/o-
der Zwangsverkaufs aufgrund von erlittener rassischer Verfolgung der
friheren Eigentimer durch den NS-Staat.

Es handelt sich dabei um solche Anspriiche, deren Ursprung mithin in
Rechtsverletzungen liegt, welche die Rechtsvorganger der Kléger, als
Verfolgte des Nazi-Regimes, in der Zeit der Herrschaft der Nationalsozi-
alismus vom 30. Januar 1933 bis 8. Mai 1945 erlitten haben.

Der Sache nach handelt es sich im weitesten Sinne um Anspriiche auf
.Restitution“ von NS-Raubkunst (,Nazi looted art®).

Die Frage nach der Geltendmachung und Durchsetzung dieser Anspri-
che in Deutschland, vor deutschen Gerichten, ist aus meiner Sicht, unter
Beriicksichtigung der Gesetzeslage, von Literatur und Rechtsprechung,
und anders, als Thiessen es behauptet, allenfalls theoretisch zu beja-
hen, praktisch aber de facto ausgeschlossen.

Restitution von Kultur- und Kunstgegenstinden

Der Umgang mit Anspruchen auf Rickgabe von Kultur- und Kunstge-
genstanden, welche die ehemaligen Eigentimer wahrend der Zeit des
Nationalsozialismus unfreiwillig aus ihren Besitz gegeben haben, bei-
spielsweise durch Beschlagnahmung oder Zwangsverkauf, ist bis heute
weltweit nicht abschlieend geklart. Nachdem bereits unmittelbar nach
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dem Zweiten Weltkrieg in den meisten europaischen Landern, insbeson-
dere in Deutschland, gesetzliche Regelungen Uber die Riickgabe von
Kulturgltern ergingen und Riickflihrungen in teilweise grélerem Um-
fang erfolgten, trat dieses Thema, bedingt durch den ,Kalten Krieg",
Ende der 1950er Jahre zunehmend in den Hintergrund. Erst mit dem
Zusammenbruch des sozialistischen Staatensystems Anfang der
1990er Jahre gewannen Restitutionsfragen wieder neue Aktualitat.

Unter dem Begriff ,Restitution“ im engeren Sinne, bezogen auf die Zeit
des Nationalsozialismus, versteht man die Riickgabe entzogenen Eigen-
tums. Gleichbedeutend sind die Begriffe ,Riickerstattung” und ,Rick-
lbertragung“. Anders als bei Entschadigung geht es dabei nicht um die
Festsetzung pauschalierter Leistungen fir Verfolgte des Nationalsozia-
lismus, sondern um die Riickgabe konkreter Eigentumsobjekte.

Restitution und Riickerstattung in der Bundesrepublik Deutschland

Keine Anspriiche nach deutschen Riickerstattungsgesetzen

Bereits in den Jahren unmittelbar nach Kriegsende, noch vor Griindung
der Bundesrepublik Deutschland im Mai 1949, erlieBen die Sieger-
méchte in den westlichen Besatzungszonen rechtliche Bestimmungen
Uber die Ruckerstattung ehemals jlidischen und anderen vom NS-Re-
gime entzogenen Vermdgens, wie auch (ber die Entschadigung NS-
Verfolgter flr Schaden an Leben, Freiheit, Kérper und Gesundheit. Die
Grundlinien dieser Gesetzgebung fanden Eingang in den Vertrag zur
Regelung aus Krieg und Besatzung entstandener Fragen ("Uberlei-
tungsvertrag") und wurden wesentlich mit dem Bundesgesetz zur Ent-
schadigung fur Opfer der nationalsozialistischen Verfolgung von 1956
(BEG) und dem Bundesriickerstattungsgesetz von 1957 (BRUG) umge-
setzt. Auf der Grundlage des BEG wurde Opfern nationalsozialistischer
Verfolgung (aus Grinden der Rasse, des Glaubens oder der Weltan-
schauung) eine Rente zugesprochen, um Schaden an Leben, Korper,
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Gesundheit, Freiheit, Eigentum, Vermdgen, beruflichem oder wirtschaft-
lichem Fortkommen auszugleichen. Aufgrund des Bundesriickerstat-
tungsgesetzes konnten Schadensersatzanspriiche gegen das Deutsche
Reich wegen entzogener Vermdgensgegenstande geltend gemacht
werden, soweit diese nicht bereits aufgrund der Alliierten-Gesetzgebung
aufgefunden und zuriickgegeben worden waren.

Die Alliierten Ruckerstattungsgesetze setzten voraus, dass der bean-
spruchte Vermdgensgegenstand aus Griinden der Rasse, der Religion,
der Nationalitat, der Weltanschauung oder der politischen Gegnerschaft
weggenommen worden war oder der Verfolgte den Gegenstand infolge
der durch die Verfolgung erzeugten Zwangslage veréduflert hatte. Der
Anspruch richtete sich gegen den (derzeitigen oder friiheren) Besitzer.

Die bundesrepublikanischen einschldgigen Gesetze, Bundesriickerstat-
tungsgesetz und das Bundesentschadigungsgesetz, enthalten aller-
dings auch Anmeldefristen, die seit langem verstrichen sind. Eine Wei-
terfiihrung oder Wiederaufnahme abgeschlossener Verfahren ist nach
héchstrichterlicher Rechtsprechung ausgeschlossen (Bundesgerichts-
hof, Urt. v. 3. August 1995, BGH VIZ 1995, 644).

Lediglich in Einzelfallen, so der Bundesgerichtshof, kommt eine zuséatz-
liche Geltendmachung wiedervereinigungsbedingter Restitutionsan-
spriche in Betracht. Das umfasst Anspriiche auf Vermdgensgegen-
stande, die sich in den neuen Bundeslandern, auf dem friiheren Staats-
gebiet der ,Deutschen Demokratischen Republik”, befinden. Diese sind
auch heute noch, bei rechtzeitiger Anspruchsanmeldung (1992/1993)
durchsetzbar auf der Grundlage des ,Gesetz zur Regelung offener Ver-
maogensfragen” aus dem Jahre 1990. In den alten Bundesléndern, also
auf dem Gebiet der bis 1990 im Westen bestehenden Bundesrepublik
Deutschiand, begriindet das Vermégensgesetz hingegen keine neuen
Rickibertragungsanspriiche.
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Die in den genannten Vorschriften vorgesehenen Antragsfristen sind
mithin l&ngst abgelaufen, die gesetzlichen Vorschriften auler Kraft ge-
setzt, so dass entsprechende Anspriiche heute nicht mehr vor deut-
schen Gerichten geltend gemacht werden kénnen

(vgl. Harald Konig, Grundlagen der Riickerstattung, Bundesamt fiir
Zentrale Dienste und offene Vermdgensfragen,
http://www.badv.bund.de/DE/OffeneVermoegensfragen/Provenienz-
recherche/Aufsaetze/Grundlagen/start.html).

Auch Thiessen raumt dies ein (Thiessen Gutachten, S.12 Punkt c.).

Die Klager waren also mit der Geltendmachung von Anspriichen in Be-
zug auf die ,Welfenschatz-Sammlung, soweit sie sich auf die Spezial-
gesetze zur Rickerstattung und Wiedergutmachung von NS-Unrecht
berufen wirden, vor deutschen Gerichten ausgeschlossen.

Keine Anspriiche nach deutschem Zivilrecht (BGB)

Soweit Thiessen behauptet, dass fir die Klager mit ihren Anspriichen
der Rechtsweg zu den deutschen Zivilgerichten erdffnet sei, trifft dies

nicht zu und ist dem zu widersprechen.

Die breiten, seitenlangen Ausfiihrungen von Thiessen zu etwaig mégli-
chen zivilrechtlichen Anspruchsmaéglichkeiten sind Uberflissig, weil hier
nicht einschlagig.

Insbesondere unterlasst Thiessen jeden Hinweis darauf, dass zu der
Frage, ob sich, vor dem Hintergrund anhaltender Diskussion um die
Riickgabe von NS-Raubkunst auf der Grundlage von ,soft-law”, in Ge-
stalt beispielsweise der ,Washington Declaration on Holocaust-Era As-
sets“, heute noch Riickgabeanspriiche nicht auch aus dem Zivilrecht
herleiten lassen, eine gesicherte Rechtsprechung oder Rechtspraxis
existiert.

Seite 36/54



Case 1:15-cv-00266-CKK Document 19-3 Filed 05/11/16 Page 38 of 56

In vélliger Ignoranz dessen lasst sich Thiessen dennoch seitenweise zu
Uberflissigen Erérterungen moglicher Anspruchsgrundlagen aus. Eine
lehrbuchmafige, akademische Diskussion, mehr nicht, denn er unter-
lasst es, darauf hinzuweisen, dass es seit den 1950er Jahren eine ge-
festigte Rechtsprechung gibt, welche in Bezug auf Durchsetzbarkeit von
Riickgabeanspriichen von NS-verfolgungsbedingt entzogenem Verméo-
gen eine klare Position vertritt:

Nach einer Grundsatzentscheidung des Bundesgerichtshofs aus den
1950er Jahren, in den nachfolgenden Jahrzehnten immer wieder besta-
tigt, sind die offentlich-rechtlichen Rickerstattungsregeln fir die Gel-
tendmachung von Riickgabeanspriichen und verwandten Anspriichen in
Bezug auf NS-Unrecht Spezialgesetze, welche die zivilrechtlichen Re-
gelungen ausschlieRen (Bundesgerichtshof, Urt. v. 8. Oktober 1953,
BGH NJW 1953, 1909f.). Der Bundesgerichtshof entschied seinerzeit,
ohne dass diese Rechtsprechung bis heute aufgegeben wurde, dass die
Rickerstattungsgesetze die auf VerfolgungsmafRnahmen durch den NS-
Staat beruhenden Entziehungsfélle abschlieRend regeln und damit
Ruckforderungen nach dem allgemeinen biirgerlichen Recht, also Zivil-
recht, grundséatzlich ausgeschlossen sind.

Dieser, bis heute maRgeblichen und in Literatur und Rechtsprechung
ganz uberwiegend vertretenen Auffassung, steht auch nicht die von
Thiessen zum Beweis des Gegenteils zitierte Entscheidung des 5. Zivil-
senats des Bundesgerichtshof vom 16. Marz 2012 entgegen (Bundes-
gerichtshof, Urt. v. 16. Marz 2012, BGH V ZR 279/10), denn dabei han-
delt es sich nicht um eine gefestigte Rechtsprechung, sondern um eine,
soweit ersichtlich, in den vergangenen sechzig Jahren bis heute einma-
lige Entscheidung, die unter sehr engen Voraussetzungen einen zivil-
rechtlich durchsetzbaren Herausgabeanspruch fiir eine wahrend der
NS-Zeit enteignete Plakatsammlung als begriindet angenommen hatte.

Dieser bislang ersichtlich singularen Entscheidung kommt indes keiner-

lei Prézedenzwirkung zu, auch, weil sich der vom Bundesgerichtshof
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entschiedene Fall in vielerlei Punkten deutlich unterscheidet, ohne dass

dies hier im Einzelnen darzulegen wére.

Ergebnis

Die Klager Alan Philipp, Gerald Stiebel, and Jed Leiber kénnen ihre vor
dem amerikanischen Bundesgericht im District Columbia in Washington
D.C. erhobenen Anspriiche vor deutschen Gerichten nicht verfolgen.

Fazit

Zu Frage 1) Das ,Welfenschatz"-Konsortium besitzt keine separate
rechtliche Existenz in Anwendung deutschen Rechts.

Zu Frage 2) In den Jahren von 1929 bis 1935 waren, in Anwendung
deutschen Rechts, die im Vertrag vom 5. Oktober 1929 unter (1) bis (3)
als ,Kaufer” bezeichneten, und im Vertrag vom 14. Juni 1935 unter 1.)
bis 3.) als ,Konsortium“ bezeichneten Kunsthandlungsunternehmen,
respektive deren Inhaber, die alleinigen Eigentiimer des ,Welfenschatz".

Zu Frage 3) Die Klager Alan Philipp, Gerald Stiebel, and Jed Leiber kon-
nen ihre Anspriiche vor deutschen Gerichten nicht verfolgen.
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e

Prof. Dr. Stephan Meder
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F. Anhang

Werdegang:

¢ Studium der Rechtswissenschaft, Philosophie und Geschichte in Er-
langen, Frankfurt am Main und Berlin. Studienaufenthalte in ltalien
(1978/79) und in den Vereinigten Staaten (1983/84)

e Promotion an der Universitat Frankfurt am Main 1988
e Habilitation an der Universitat Frankfurt am Main 1992

o Lehrtatigkeit an den Universitdten Wurzburg, Erlangen, Minster,
Frankfurt am Main und Greifswald von 1992-1994

o Professur fir Blrgerliches Recht und Neuere Privatrechtsgeschichte
an der Europa-Universitat-Viadrina in Frankfurt an der Oder von 1995
— 1998

o Professur fur Zivilrecht und Rechtsgeschichte an der Universitat Han-
nover seit 1. April 1998

Bibliographie:
l. Selbstindige Schriften (Monographien, Lehrbiicher und Kommentierungen)

2015

24. Doppelte Korper im Recht. Traditionen des Pluralismus zwischen staatlicher Einheit
und transnationaler Vielheit, Mohr Siebeck, Tiibingen 2015, 400 S.

2014

23. Rechtsgeschichte. Eine Einfilhrung, 5. Auflage, Bohlau, KéIn-Weimar-Wien 2014 (UTB-
Taschenbuch 2299), 509 S.

2013

22. Familienrecht. Von der Antike bis zur Gegenwart, Béhlau, KéIn-Weimar-Wien 2013 (UTB-
Taschenbuch 3901), 278 S.

21. BGB-Bankvertragsrecht, §§ 675c - 676 ¢ BGB (Recht der Zahlungsdienste), in: Historisch
Kritischer Kommentar zum BGB (hg. v. Matthias Schmoeckel, Joachim Riickert, Reinhard Zim-
mermann, Bd. Ill Schuldrecht: Besonderer Teil, Teilband 11l/2, 2013 (mit A. Czelk).

20. BGB-Bankvertragsrecht, §§ 783-792 BGB (Anweisung), in: Historisch Kritischer Kommen-
tar zum BGB (hg. v. Matthias Schmoeckel, Joachim Rickert, Reinhard Zimmermann, Bd. i
Schuldrecht: Besonderer Teil, Teilband 111/2, 2013 (mit A. Czelk).

Seite 40/54



Case 1:15-cv-00266-CKK Document 19-3 Filed 05/11/16 Page 42 of 56

2011

19. Rechtsgeschichte. Eine Einfiihrung, 4. Auflage, Bbhlau, Kéin-Weimar-Wien 2011 (UTB-
Taschenbuch 2299), 509 S.

18. Gesetzliches Giiterrecht und sozialer Wandel. Grundgedanken der Zugewinngemein-
schaft, ihr Verhiltnis zum vertraglichen Giiterrecht und ihre Zukunft in Europa (Schriften-
reihe der Juristischen Studiengesellschaft Hannover), Nomaos, Baden-Baden (2011), 48 S.

17. lus non scriptum. Le tradizioni della produzione giuridica privata. Editoriale Scientifica,
Neapel 2011, 381 S. (ltalienische Ubersetzung von Nr. 14).

2010

16. Gottlieb Planck und die Kunst der Gesetzgebung (Schriftenreihe des Instituts fiir Rechts-
geschichte, Rechtsphilosophie und Rechtsvergleichung der Georg-August-Universitat Gottin-
gen, Bd. 2), Nomos, Baden-Baden 2010, 134 S.

15. Grundprobleme und Geschichte der Zugewinngemeinschaft. Wandel der Rollenleitbil-
der und fortschreitende Individualisierung im Giiterrecht, Universititsverlag Halle-Witten-
berg. Halle an der Saale 2010, 89 S.

2009

14. lus non scriptum. Traditionen privater Rechtsetzung, 2. Auflage, Mohr Siebeck, Tlbingen
(2009), 307 S. (das Buch wurde im Jahre 2012 von Geisteswissenschaften International mit dem
"Preis zur Férderung der Ubersetzung geisteswissenschaftlicher Literatur" ausgezeichnet).

13. BGB-Bankvertragsrecht (Kommentierung Girovertrag), §§ 676 f-g BGB (Gutschrift), in: P.
Derleder, K.O. Knops, H.G. Bamberger (Hg.), Handbuch zum deutschen und européischen
Bankrecht, Springer-Verlag, 2. Auflage, Berlin-Heidelberg 2009, § 44 (S. 1267-1283).

2008

12. Rechtsgeschichte. Eine Einfiihrung, 3. Auflage, Boéhlau, Kéin-Weimar-Wien 2008 (UTB-
Taschenbuch 2299), 479 S.

11. lus non scriptum. Traditionen privater Rechtsetzung, 1. Auflage, Mohr Siebeck, Tibin-
gen 2008, 205 S.

10. Grundwissen Sachenrecht, 2. Auflage, Mohr-Siebeck, Tiibingen 2008 (UTB-Taschenbuch
2653), 275 S. (mit Andrea Czelk).

2005

9. Rechtsgeschichte. Eine Einfiihrung, 2. Auflage, Béhlau, Kéln-Weimar-Wien 2005 (UTB-Ta-
schenbuch 2299}, 473 S.

8. Grundwissen Sachenrecht, 1. Auflage, Mohr-Siebeck, Tibingen 2005 (UTB-Taschenbuch
2653), 276 S. (mit Andrea Czelk).

2004

7. MiBverstehen und Verstehen. Savignys Grundlegung der juristischen Hermeneutik,
Mohr-Siebeck, Tubingen 2004, 284 S.

6. BGB-Bankvertragsrecht (Kommentierung Girovertrag), §§ 676 f-g BGB (Gutschrift), in: P.
Derleder, K.-O. Knops, H.G. Bamberger (Hg.), Handbuch zum deutschen und européischen
Bankrecht, Springer-Verlag, 1. Auflage, Berlin-Heidelberg 2004, § 38 (S. 951-966).

2002

5. Rechtsgeschichte. Eine Einfilhrung, 1. Auflage, Béhlau, KéIn-Weimar-Wien 2002 (UTB-Ta-
schenbuch 2299), 383 S.

Seite 41/54



Case 1:15-cv-00266-CKK Document 19-3 Filed 05/11/16 Page 43 of 56

1999

4. Urteilen. Elemente von Kants reflektierender Urteilskraft in Savignys Lehre von der ju-
ristischen Entscheidungs- und Regelfindung (lus Commune - Verdffentlichungen des Max-
Planck-Instituts fiir europaische Rechtsgeschichte Frankfurt am Main. Sonderhefte - Studien zur
europdischen Rechtsgeschichte Nr. 118. Reihe Savignyana Texte und Studien Nr. 4), Vittorio
Klostermann, Frankfurt am Main 1999, 304 S.

1996

3. Die bargeldlose Zahlung. Ein rechtshistorischer Beitrag zur dogmatischen Einordnung
des Kreditkartenverfahrens (Juristische Abhandlungen Bd. 30), Vittorio Klostermann, Frankfurt
am Main 1996, 294 S.

1993

2. Schuld, Zufall, Risiko. Untersuchung struktureller Probleme privatrechtlicher Zurech-
nung, Habil. Ffm 1992 (Juristische Abhandiungen Bd. 23), Vittorio Klostermann, Frankfurt am
Main 1993, 390 S.

1989

1. Schadensersatz als Enttduschungsverarbeitung. Zur erkenntnistheoretischen Grundle-
gung eines modernen Schadensbegriffs, Diss. Ffm. 1988 (Schriften zur Rechtstheorie Heft
135), Duncker & Humblot, Berlin 1989, 178 S.

Il. Unselbstindige Schriften (Aufsatze, Lexikonartikel, Buch- und Entscheidungsrezensi-
onen ab 1993; Buchbeitrage sind kursiv hervorgehoben)

2016

167. Giro Payments and the Beginnings of the Moderm Cashless Payment System, in: Da-
vid Fox, Wolfgang Emst (Hg.), Money in the Westemn Legal Tradition. Middle Ages to Bretton
Woods, Oxford (2016), S. 441-460.

2015

166. Schriftlichkeit, Papier und Recht. Zum Wandel der Speichermedien in Moderne und
Postmoderne - eine Skizze, in: Zeitschrift der Savigny-Stiftung fiir Rechtsgeschichte (Germa-
nistische Abteilung) 132 (2015), S. 219-250.

165. Das nordische Ehemodell als Vorreiter fiir die Reform des Ehe- und Familienrechts
im Common Law und in Deutschland zur Zeit der Weimarer Republik, in: Reformforderun-
gen zum Familienrecht international. Bd. 1: Westeuropa und die USA, 1830-1914, Bohlau-Ver-
lag, KéIn-Weimar-Wien (2015), S. 669-696.

164. Familienrechtspolitische Reformforderungen der Frauenrechtsbewegungen in West-
europa und den USA im langen 19. Jahrhundert, in: Reformforderungen zum Familien-
recht international. Bd. 1: Westeuropa und die USA, 1830-1914, Bohlau-Verlag, Kéln-Weimar-
Wien (2015), S. 11-105 (mit Christoph-Eric Mecke).

2014

163. Rhetorik als Element juristischer Entscheidungsfindung, in: Gert Ueding, Gregor Ka-
livoda (Hg.), Wege moderner Rhetorikforschung. Klassische Fundamente und interdisziplinére
Entwicklung, Berlin, Boston (2014), S. 267-288.

162. Ungeschriebenes 'Recht’ im transnationalen Raum am Beispiel der Corporate Gover-
nance Verhaltenscodices. Stand und Perspektiven, in: Gralf-Peter Calliess (Hg.), Transnati-
onales Recht, Tiibingen 2014, S. 257-276.

Seite 42/54



Case 1:15-cv-00266-CKK Document 19-3 Filed 05/11/16 Page 44 of 56

161. Der Stifterwille im Spannungsfeld von privatautonomer Gestaltungsfreiheit und
staatlicher Kontrolle. Hat Savigny eine obrigkeitliche Sicht des Stiftungsrechts? In: Domi-
nique Jakob, Lukas von Orelli (Hg.), Der Stifterwille: Ein Phdnomen zwischen Vergangenheit,
Gegenwart und Ewigkeit, Bemn 2014, S. 81-101.

160. Gesinderecht als Familienrecht: ‘Versorgung gegen Gehorsam' statt ‘Lohn gegen Ar-
beit', in: Kirsten Scheiwe, Johanna Krawietz (Hg.), (K)eine Arbeit wie jede andere? Die Regulie-
rung von Arbeit im Privathaushalt, Berlin, Boston (2014), S. 41-59 (Juris-tische Zeitgeschichte,
Abteilung 2: Forum Juristische Zeitgeschichte, hg. v. Thomas Vormbaum, Bd. 20).

1569. Die Errungenschaftsgemeinschaft - ihre Verbannung aus dem BGB und ein Plidoyer
fiir ihre Wiederkehr, in: FS Gerd Brudermiiller (2014), S. 459-469.

158. Offentliches Recht und Privatrecht im Entstehungsprozess des modernen Familien-
rechts, in: FS Dieter Martiny (2014), S. 927-943.

157. Legitimation giiterrechtlicher Teilhabe im Spannungsverhiltnis von Solidaritit und
Individualisierung, in: Rechtswissenschaft 5 (2015), S. 1-26 (mit Christoph-Eric Mecke).

166. Leibzins, in: Handwérterbuch zur deutschen Rechtsgeschichte, 2. Auflage, Kdin (2014),
Sp. 831-832.

155. Beginn der Verjdhrungsfrist bei unterlassener Aufkldarung iiber die Hohe der Riick-
vergiitung, in: WuB | G 1. - 11.14 (September 2014), S. 417-420 (mit Markus Flick).

2013

154. Zetetik versus Dogmatik? Eine Grundfrage der juristischen und theologischen Her-
meneutik, in: Stephan Meder, Gaetano Carlizzi, Christoph-Eric Mecke, Christoph Sorge (Hg.),
Juristische Hermeneutik zwischen Vergangenheit und Zukunft, Baden-Baden, Bern (2013), S.
225-244.

1563. Interpretation und Konstruktion. Zur juristischen Hermeneutik von Francis Lieber
(1800-1872), in: Stephan Meder, Gaetano Carlizzi, Christoph-Eric Mecke, Christoph Sorge (Hg.),
Juristische Hermeneutik zwischen Vergangenheit und Zukunft, Baden-Baden, Bern (2013), S.
11-35 (erweiterte Fassung von Nr. 142).

152. Autoren gegen Piraten. Francis Liebers Plddoyer fiir ein "Inter-national Copyright"
von 1840 - ein friihes Zeugnis des "International Copyright Movement”, in: UFITA (2013),
S. 153-172.

151. Das geltende Ehegiiterrecht - ein kritischer Aufriss, in: Gerd Brudermdliller, Barbara
Dauner-Lieb, Stephan Meder (Hg.), Wer hat Angst vor der Errungenschaftsgemeinschaft? Auf
dem Weg zu einem partnerschaftiichen Guterrecht (2013), S. 13-22,

150. Introduction: Family Law in Early Women's Rights Debates, in: Stephan Meder, Chris-
toph-Eric Mecke (Hg.), Family Law in Early Women's Rights Debates. Western Europe and the
Uni-ted States in the 19th and early 20th centuries (2013), S. 11-20 (mit Christoph-Eric Mecke).

149. Die Entdeckung der Institutionen des Gaius: Zufall oder Not-wendigkeit? Zu Mario
Varva-ro, Le lIstituzioni di Gaio e il Gllcksstern di Niebuhr (2012), in: Annaeus. Anales de la
Tradicién Romanistica, Vol. 10 (2013), S. 55-67.

148. Karl Riesenhuber (Hg.), Das Prinzip der Selbstverantwortung. Grundlagen und Be-
deutung im heutigen Privatrecht. (2011), in: AcP 213 (2013), S. 305-315.

147. Paolo Grossi, Il diritto nella storia dell' Italia unita, in: SZ (GA) 129 (2013), S. 546-548.

146. Margareth Lanzinger, Gunda Barth-Scalmani, Ellinor Forster, Gertrude Langer-Ost-
rawsky (Hg.), Aushandeln von Ehe. Heiratsvertrige der Neuzeit im europdischen Ver-
gleich, in: SZ (GA) 129 (2013), S. 477-479.

145. Anita Augspurg - Anmerkungen zur Studienausgabe, in: Christiane Henke (Hg.), Anita
Augspurg. Rechtspolitische Schriften - Studienausgabe (2013), S. 9-12.

Seite 43/54



Case 1:15-cv-00266-CKK Document 19-3 Filed 05/11/16 Page 45 of 56

144. Bestimmungen in AGB eines Kreditinstituts, in denen fiir einen Darlehns-Kontoaus-
zug durch das Kreditinstitut ein Entgelt gefordert wird (LG Frankfurt am Main, Urteil vom 6.
Mérz 2013), in: EWIR 21 (2013), S. 669-670 (mit Markus Flick).

2012

144. Auslegung als Kunst bei Savigny. Reflektierende Urteilskraft, Rhetorik und Rechts-
quellenlehre als Elemente juristischer Entscheidungsfindung, in: Gottfried Gabriel, Rolf
Groschner (Hg.), Subsumtion. Schlisselbegriff der Juristischen Methodenlehre, Ttibingen
(2012), S. 149-177.

143. "Etwas aus Nichts"? Reziprozitét als Forschungsheuristik in der Rechtsgeschichte
und im geltenden Recht, in: Manfred Rehbinder (Hg.), Vom homo oeconomicus zum homo
reciprocans? Auf der Suche nach einem neuen Menschenbild als Erklarungsmuster fur Recht,
Wirtschaft und Kultur (2012), S. 117-143.

142. Interpretation und Konstruktion. Zur juristischen Hermeneutik von Francis Lieber
(1800-1872), in: JZ (2012), S. 529-538.
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130. Uberweisung bei erloschenem Girovertrag (OLG Karlsruhe, Urteil vom 30. Marz 2011),
in:WuB I D 1. - 1.12 (Januar 2012), S. 5-8.
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nalsozialismus (FS fiir Hermann Nehlsen), Bohlau, Kéin-Weimar-Wien 2008, S. 682-706.

89. Eigenverantwortung und Solidaritidt im Familienrecht am Beispiel des Geschiedenen-
unterhalts, in: "Eigenverantwortung, private und &ffentliche Solidaritét - Rollenleitbilder im Fa-
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88. Leistungsberechtigung und Kausal- oder Drittverhéltnis - Grund und Grundlagen der
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81. Auslegung und Wirksamkeit einer AGB-Klausel zur Teilnahme am Lastschriftverfah-
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80. Grundprinzipien des Geschiedenenunterhalts - ‘clean break’ oder fortwirkende nach-
eheliche Solidaritat, in: Kirsten Scheiwe (Hg.), Soziale Sicherungsmodelle revisited. Existenz-
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42. Beweis des ersten Anscheins bei Milbrauch von Kreditkarte und PIN, OLG Frankfurt
am Main, Urteil vom 07. Mai 2002, in: WuB | D 5 a. - 1.03 (Februar 2003), S. 117-120.
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sung gemiB § 1361 b BGB, in: Familie und Recht (FuR) 2001 (Heft 5), S. 193-196.

34. Haftungsumfang bei Verletzung vorvertraglicher Offenbarungspflichten im Rahmen
von Kapitalanlagegeschiften (BGH, Urteil vom 19. Dezember 2000), in: WuB | G 9. - 1.01 (Mai
2001), S. 401-404.

33. Keine Abwilzung des Kreditkarten-MiRbrauchsrisikos vom Vertragsunternehmen auf
Kreditkartenorganisation entgegen vertraglicher Vereinbarung (OLG Frankfurt am Main
vom 25. Juni 2001), in: ZIP 2001 (Heit 36), S. 1583-1588.

32. Schuldhafte Verzégerung der Meldung des Verlusts einer Kreditkarte, OLG Frankfurt
am Main, Urteil vom 11. April 2001, in: WuB | D § a. - 4.01 (November 2001), S. 1137-1140.

2000

31. KreditkartenmiBbrauch: Die Verteilung des Haftungsrisikos im Telephone-Order-,
Mail-Order- und Internet-Verfahren, in: Zeitschrift fir Bankrecht und Bankwirtschaft (ZBB)
2000 (Heft 2), S. 89-100.

30. Die Haftung im beleglosen Fernabsatz-Kreditkartengeschdft, in: NJW 2000 (Heft 29), S.
2076-2078 und S. 2114-2115.

29. Die Bestitigung eines unwirksamen Rechtsgeschifts (BGH, Urteil vom 1. Oktober
1999}, in: WuB IV A_ - 1.00 (Januar 2000), S. 63-66.

28. Erloschen des Pfandrechts durch Auflésung einer Festgeldanlage (OLG Karlsruhe, Ur-
teil vom 29. Januar 1999), in: WuB | F 2. - 6.00 (Juni 2000), S. 535-537.

27. Teilhabe eines Ehegatten am Sparkonto des anderen Ehegatten (BGH, Urteil vom 19.
April 2000), in: WuB | C 2. - 3.00 (September 2000), S. 823-826.

26. Riickforderung eines abstrakten Schuldanerkenntnisses wegen ungerechtfertigter
Bereicherung gemdR § 812 Abs. 2 BGB (BGH, Urteil vom 18. Mai 2000), in: WuB IV A. - 2.00
(November 2000), S. 1153-1156.
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1999

25. Schadens- und familienrechtliche Wertungen im Wandel. Kann der mit Kindesunter-
halt verbundene finanzielle Aufwand als Schaden qualifiziert werden? In: Der Mensch und
seine Behandlung in der Medizin: bloR ein Mittel zum Zweck (hg. v. Jan C. Joerden), Springer,
Berlin u.a. 1999, S. 157-173.

24 Stillschweigende Annahme der Kontogutschrift und Verwahrungsvorbehalt, in: Wert-
papier Mitteilungen (WM) 1999 (Heft 43), S. 2137-2141.

23. Privatversicherung im Dritten Reich: Zur Schadensabwicklung nach der Reichskris-
talinacht unter dem EinfluB nationalsozialistischer Rassen- und Versicherungspolitik. Von
Andre Botur, Berlin Verlag (Berliner Juristische Universitatsschriften), Berlin 1995, 238 S. In:
Zeitschrift fiir Neuere Rechtsgeschichte (ZNR) 1999 (Heft 2), S. 331-334.

22. Privatautonomie und Kontrahierungszwang. Von Jan Busche (Jus Privatum Bd. 40). -
Tubingen, J.C.B. Mohr (Paul Siebeck) 1999, 722 S. In: NJW 2002 (Heft 4), S. 279.

21. Unterschied von Zivilrecht und Biirgerlichem Recht. Eine Einfiihrung, in: Rechtsan-
walte und ihre Spezialgebiete: 100 Anwaltskanzleien mit mehr als 500 Dienstleistungen im Por-
trait, Ch. Kiibler Verlag, Wiirzburg 1999, S. 270-271.

20. Sicherungsabtretung von Mietforderungen - Teilabtretung bei Anspruchskonkurrenz
(BGH, Urteil vom 8. Dezember 1998), in: WuB | F.4 - 2.99 (Mai 1999), S. 413-416.

19. Die Annahme einer Kontogutschrift (OLG Karlsruhe, Urteil vom 18. Juni 1998), in: WuB |
D 1.-3.99 (Juli 1999), S. 687-690.

1998

18. Die Kreditkartenzahlung als Anweisungsgeschift. Zum Bedeutungswandel rechtsge-
schiftlicher Formen unter den Bedingungen eines automatisierten Zahlungsverkehrs, in:
Archiv fiir die civilistische Praxis (AcP) Bd. 198 (1998), Heft 1, S. 72-104.

17. Kartenzahlung und Verbraucherverschuldung aus rechtlicher Sicht. Von Georg Streit
(Schriften zum Wirtschaftsrecht, Bd. 99). - Berlin 1997. In: NJW 1998 (Heft 8), S. 516.

16. Der Aufrechnungsvertrag. Aufrechnung durch Vertrag - Vertrag iiber Aufrechnung.
Von Klaus Peter Berger (Jus Privatum, Bd. 20). - Tibingen 1996. In: Zeitschrift fiir das gesamte
Handelsrecht und Wirtschaftsrecht (ZHR) 162 (1998), S. 491-494 (Heft 4).

1997

15. Der Streit um die Kodifikation von Recht und Schreibung. Seine Konsequenzen fiir die
geplante Reform der Rechtschreibung, in: JZ 1997 (Heft 4), S. 190-193.

14. Der Begriff des Privatrechts als Kriterium rechtsgeschichtlicher Forschung. Zur Be-
deutung des Kompensationsmodells fiir die Neuere Privatrechtsgeschichte, in: Zeitschrift
fir Neuere Rechtsgeschichte (ZNR) 1997 (Heft 3/4), S. 249-263.

13. Vom Beruf unserer Zeit fiir eine Reform der Rechtschreibung. Zu den Verbindungsli-
nien zwischen den historischen Schulen in Rechts- und Sprachwissenschaft, in: Universi-
tatsschriften der Europa Universitat Frankfurt (Oder), Antrittsvorlesungen Bd. V, Frankfurt (Oder)
1997, S. 47-62.

12. Sittenwidrigkeit der Biirgschaft erwachsener, vermégensloser Kinder (BGH, Urteil vom
10. Oktober 1996), in: Entscheidungssammlung zum Wirtschafts- und Bankrecht (WuB) | F 1a. -
1.97 (Februar 1997), S. 85-88.

11. Bereicherungsausgleich bei irrtiimlicher Ausfiihrung eines befristeten Dauerauftrags
zur Vornahme einer Giroiiberweisung nach Fristablauf (LG Nirnberg-Furth, Urteil vom 22,
Mérz 1996), in: WuB | D 1 - 4.97 (Juni 1997), S. 483-485.
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1996

10. Rechtsfragen des bargeldlosen Zahlungsverkehrs unter besonderer Beriicksichti-
gung der europiischen Entwicklung, in: JuS 1996 (Heft 2), S. 89-96.

9. Die Zuldssigkeit einer isolierten Bepreisung des Auslandseinsatzes von Kreditkarten,
in: NJW 1996 (Heft 29), S. 1849-1854.

8. Fiihrt die Kreditkartennutzung im Ausland zu einer Fremdwihrungsschuld gemiR § 244
BGB? In: Wertpapier Mitteilungen (WM) 1996 (Heft 46), S. 2085-2093.

1995

7. Die Verweigerung des Kontakts als schwere Verfehlung i.S. des § 1611 Abs. 1 BGB, in:
Familie und Recht (FuR) 1995 (Heft 1), S. 23-31.

6. Rechtliche Aspekte ergonomischer Softwaregestaltung unter besonderer Beriicksich-
tigung der EG-Bildschirmrichtlinie 90/270 EWG, in: Information Engineering ELPUB 105.
Usability study, hg. v. European Commission, Directorate-General Xlll. Telecommunications, In-
formation Market and Exploitation of Research, September 1995 (http://www.ucc.ie/hfrg/base-
line).
1994

5. Hohere Gewalt als Entlastungsgrund - ein Beispiel fiir die Konvergenz zweier Haftungs-
prinzipien, in: JZ 1994 (Heft 10), S. 485-492.

4. Kreditkartengeschéfte und Anweisungswiderruf gegeniiber dem Kartenherausgeber,
in: NJW 1994 (Heft 40), S. 2597-2598.

1993

3. Risiko als Kriterium der Schadensverteilung, in: JZ 1993 (Heft 11), S. 539-545.

2. Zur Unwiderruflichkeit der Zahlungsanweisung des Kreditkarteninhabers gem. § 790
BGB, in: NJW 1993 (Heft 50), S. 3245-3247.

1. Der Unterhaltsverzicht im Spannungsfeld von Privatautonomie und éffentlichem Inte-
resse, in: Familie und Recht (FuR) 1993 (Heft 1), S. 12-22.

lll. Herausgeberschaften

2015

23. Reformforderungen zum Familienrecht international. Bd. 1: Westeuropa und die USA,
1830-1914, Bohlau-Verlag, Kéln-Weimar-Wien {2015), 805 S. (mit Christoph-Eric Mecke).

2013

22. Juristische Hermeneutik zwischen Vergangenheit und Zukunft, Baden-Baden (2013),
245 S. (mit Gaetano Carlizzi, Christoph-Eric Mecke, Christoph Sorge).

21. Francis Lieber, On International Copyright in a letter to the Hon. William C. Preston,
Senator of the United States, in: UFITA (2013), S. 173-210.

20. Family Law in Early Women's Rights Debates. Western Europe and the United States
in the 19th and early 20th centuries (2013), Bohlau, KéIn-Weimar-Wien, 2013 (mit Christoph-
Eric Mecke).

19. Wer hat Angst vor der Errungenschaftsgemeinschaft? Auf dem Weg zu einem partner-
schaftlichen Giiterrecht, 2013 (mit Gerd Brudermiiller und Barbara Dauner-Lieb).

Seite 52/54



Case 1:15-cv-00266-CKK Document 19-3 Filed 05/11/16 Page 54 of 56

18. Mitherausgeber der Reihe "Rechtsgeschichte und Rechtsgeschehen - Italien” (seit
2013 - mit Thomas Vormbaum u.a.).

2012

17. Mitherausgeber der Reihe "Pensiero giuridico e politico”, Editoriale Scientifica, Napoli
{mit Francesco De Sanctis u.a., seit 2012).

16. Gottlieb Planck, Vorlesung Immaterialgiiterrecht, in: UFITA (2012), S. 197-251.

2010

15. Die Rechtstellung der Frau um 1900. Eine kommentierte Quellensammlung, B&hlau,
KéIn-Weimar-Wien 2010, 1105 S. (mit Arne Duncker und Andrea Czelk).

14. Gottlieb Planck, Denkschrift betreffend die Revision des Gesetzes vom 11. Juni 1870
betreffend das Urheberrecht an Schriftwerken, Abbildungen, musikalischen Kompositio-
nen und dramatischen Werken, des Gesetzes vom 9. Januar 1876 betreffend das Urheber-
recht an Werken der bildenden Kiinste und des Gesetzes vom 10. Januar 1876 betreffend
den Schutz der Fotografien gegen unbefugte Nachbildung (1889), in: UFITA 2010 (Heft 1),
S. 71-174.

13. Gottlieb Planck, Begriindung des Entwurfes eines Gesetzes betreffend den Verlags-
vertrag(1890), in: UFITA 2010 (Heft 1), S. 175-259.

12. Koschorreck, Walter, Der Wolf. Eine Untersuchung iiber die Vorstellungen vom Ver-
brecher und seiner Tat sowie vom Wesen der Strafe in der Friihzeit, Vandenhoeck & Rupp-
recht, Gottingen 2010, 176 S. (mit Alice Rdssler).

11. Hartwieg, Oskar, Sachverhaltsarbeit als Steuerungselement im Zivilprozef: Ein ent-
scheidungstheoretischer Versuch, Vandenhoeck & Rupprecht, Géttingen 2010, 264 S.

10. Gottlieb Planck, Die Mitwirkung von Laien bei der Rechtspflege, in: Gottlieb Planck
und die Kunst der Gesetzgebung, Nomos, Baden-Baden 2010, S. 103-110.

9. Gottlieb Planck, Der Entwurf des biirgerlichen Gesetzbuches, in: Gottlieb Planck und die
Kunst der Gesetzgebung, Nomos, Baden-Baden 2010, S. 111-122.
2009

8. Herausgeber der Reihe Beitrdge zu Grundfragen des Rechts (V&R unipress, Géttingen,
seit 2009).

7. Hans Erich Troje, Gegenpositionen. Aspekte zur Zukunft von Ehe und Familie, Béhlau,
KéIn-Weimar-Wien 2009, 269 S.

2008

6. Juris Praxis-Report Bank- und Kapitalmarktrecht, Juristisches Informationssystem fir die
Bundesrepublik Deutschland, Saarbriicken (seit 2008, mit Anna-Maria Beesch).

2006

5. Frauenrecht und Rechtsgeschichte. Die Rechtskdmpfe der deutschen Frauenbewe-
gung, Béhlau-Verlag, Kdin-Weimar-Wien 2006, 389 S. (mit Arne Duncker und Andrea Czelk).
2005

4. Herausgeber der Reihe Bank- und Kapitalmarktrecht (V&R unipress, Gottingen, seit 2005,
mit Petra Buck-Heeb).
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2003

3. Herausgeber der Reihe Rechtsgeschichte und Geschlechterforschung (Béhlau, Kdin-
Weimar-Wien, seit 2003, mit Arne Duncker).

2. Oskar Hartwieg. Tatsachen und Normarbeit im Rechtsvergleich. Studien zum deut-
schen und englischen Recht (mit Hans Albrecht Hesse, Mohr Siebeck, Tiibingen 2003).
1999

1. Mitherausgeber des Hannoverschen Forums der Rechtswissenschaften, Nomos, Baden-Ba-
den (1999-2010).
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STIFTUNG PREUSSISCHER KULTURBESITZ

2

)

Alan PHILIPP, )
)

Gerald G. STIEBEL, and )
)

Jed R. LEIBER, )
Plaintiffs, )

)

V. ) Case No. 15-cv-00266 (CKK)

)

FEDERAL REPUBLIC OF GERMANY, a foreign )
state, )
)

and )
)

)

)

)

Defendants.

DECLARATION OF MR. MARKUS H. STOTZEL
IN SUPPORT OF PLAINTIFFS’ OPPOSITION
TO DEFENDANTS’ MOTION TO DISMISS THE COMPLAINT

Markus H. Stotzel declares under penalty of perjury:

1. I am a German citizen and German-qualified attorney (Rechtsanwalt), and have been
practicing as an attorney in Germany since February 27, 1997. I am duly admitted to practice law
in the Federal Republic of Germany, admitted to the Bar of Marburg (District Court) and of
Frankfurt am Main (Higher Regional Court).

In 1986/87 I studied Political and Economic Sciences and Literature at the University of Siegen,
Germany, then graduated from Marburg University Law School in 1993 (1st Jur. State Exam,
“Erstes Juristisches Staatsexamen™) and passed my 2nd State Exam in 1996 (“Zweites
Staatsexamen”, Marburg), with a focus on Public law.

I worked as Corporate/Legal Counsel (Syndicus-Anwalf) and Chairman Supervisory Board
(Aufsichtsratsvorsitzender) of a Real Estate Company in the Frankfurt am Main Area, Germany
from 1997 to 2000.
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I have been practicing law in the international arena for more than 15 years, representing Jewish
victims’ families and claimants from various countries on Holocaust-related issues and claims,
with a focus on “Nazi looted art”. Since then I have been involved in numerous cases that are
commonly referred to as “cross-border negotiation™; by that I mean legal disputes, mostly
alternative dispute resolution, with parties from various countries and a factual background
spreading over a number of countries/continents and/or proceedings pending before authorities in
multiple jurisdictions.

2. I serve as German counsel for the plaintiffs Alan Philipp (“Philipp™), Gerald G. Stiebel
(“Stiebel”), and Jed R. Leiber (“Leiber,” together with Philipp and Stiebel, the “Plaintiffs”) and
represented them in the proceeding before the German “Advisory Commission on the Return of
Cultural Property Seized as a Result of Nazi Persecution, Especially Jewish Property” (the
“Advisory Commission”) regarding the plaintiffs’ request for restitution of the “Guelph Treasure”
(Welfenschatz). I am familiar with the factual and legal arguments made by the plaintiffs and
defendants in the proceeding before the Advisory Commission.

3. I therefore have direct personal knowledge of the fact that documents that evidence the
conspiracy among high-ranking Nazis were not available or accessible until quite recently.

4. By my letter of June 29, 2012, sent by order and on behalf of the Plaintiffs, the claim for the
return of the Welfenschatz collection was submitted for review to the Advisory Commission,
followed by Defendants’ approval, by letter of Prof. Dr. Hermann Parzinger, President Stiftung
PreuBlischer Kulturbesitz (the “SPK”, Prussian Cultural Heritage Foundation) of September 14,
2012.

5. During the procedure before the Advisory Commission, Plaintiffs presented expert evidence to
the Panel and to Defendants: five written expert opinions, issued by Professor Dr. Andreas
Nachama, Museum Topography of Terror, Berlin; Professor Dr. Wolf Gruner, University of
Southern California, Los Angeles; Professor Dr. Stephan Meder, Gottfried Wilhelm Leibniz
University, Hanover; Sotheby’s of New York and by Dr. Helen Junz, Adjudicator for the Claims
Resolution Tribunal (CRT), Holocaust Victim Assets Litigation, Federal Court, Eastern District,
New York.

6. The Advisory Commission, among others, heard from these five experts who established the
context surrounding the sale at issue that (i) the actual market value of the collection in 1935 was
close to 11,678,490 RM (“Reichsmark”), (ii) the historical background which supports the claim
that the sale in issue was coercive and made under duress, and certainly cannot be characterized
as one governed by free will and free choice in an open market, and (iii) the art dealers were the
sole owners of the collection.

7. By letter dated December 12, 2013, Sotheby’s of New York provided a letter to me,
accompanying Sotheby’s detailed evaluation of the Welfenschatz collection, by which Sotheby’s
valued the fair market value of the collection for mid-1935, when the collection was sold to Nazi-
Prussia for RM 4.25 million, at 11,678,490 RM. Sotheby’s expert opinion was made available to
the Advisory Commission and Defendants legal counsel on December 13, 2013. A copy of this
report is attached hereto as Exhibit 1.
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8. Neither the qualifications nor credibility of these experts, among these Sotheby’s, had been
challenged during the procedure before the Advisory Commission. As such, the Defendants, SPK
in particular, did not carry their burden of showing why these experts should not be accepted nor
rebutted their conclusions.

9. The use of distinguished experts is particularly important in cases like this because not only
under the law, but also under the Washington Principles of 1998 and its German equivalent, the
“Gemeinsame Erkldarung” of December 1999 — the German Federal Governments', the German
Linder (Federal States) and the German National Associations of Local Authorities' self-
commitment declaration of December 1999, called the “Joint Declaration on the tracing and
return of Nazi-confiscated art, especially Jewish property.” (“Joint Declaration”, see
http://www.lostart.de/Webs/EN/Datenbank/Grundlagen/GemeinsameErklaerung.html, last visited
May 10, 2016) — there is a need to determine the facts regarding events that took place over 80
years ago. Documents need to be interpreted by “state of the art” scholarship of the surrounding
historical circumstances. This is only achievable through qualified experts, a practice that also is
well-accepted under both U.S. and German law.

10. Nonetheless, the Advisory Commission did not incorporate the uncontested findings of these
experts into the recommendation of March 20, 2014. This challenges the role and assistance they
contributed to the process and demonstrates that the Advisory Commission failed to meet even
the minimal requirements of international adopted principles of law. Ignoring the experts, from an
otherwise detailed opinion, such as this one, leaves room for doubt as to the veracity and finality
of the Advisory Commission’s recommendations. It also leaves future claimants to wonder how
claims are to be supported so that the Panel can reach reasoned and non-arbitrary results.

11. In the Motion, Defendants stated that “both sides presented extensive evidence and argument
to the Commission.” (Motion at p. 8, 36, 56) Actually, the Plaintiffs did not only present five
expert opinions to the Commission, but discovered more documents during the procedure after
June 29, 2012, that evidence the conspiracy among high-ranking Nazis, in trying to get hold of
the Welfenschatz collection:

12. Evidence shows that the Berlin Nazi-regime, towards the international press, stated the
purchase price at 45% above what they paid the persecuted Jewish victims. The Nazis reported
the price at $ 2,500,000 which is equivalent to RM 6.2 million. This was reported in the
“Baltimore Sun” in October 1935, an article, discovered and made available to the Plaintiffs only
in December 2013. If the price of 1935 had been fair, why would the Nazi government have gone
to the trouble of inflating it? FAC at 179-180

13. Reichsmarschall Hermann Goering, notorious for his insatiable appetite for looting art, was
the Prime Minister of Prussia at the time. The experts left no doubt as to his role based on
documents from the Prussian Ministries. As soon as he had manipulated the deal, he Aimself
gifted it to Hitler according to the “Baltimore Sun” newspaper, in October 1935. Thus, the
evidence supports the expert finding that Goering acted and treated the collection as if it was his
property to dispose of, including gifting, as he saw fit.

14. In this context, the Defendants repeatedly allege that they, on the one hand, “are committed to
the Washington Principles and the Terezin Declaration” (Motion at p. 42, 68) and that SPK “was
—and is — committed to adjudications on the merits of claims to Nazi-looted art” (Motion at p.

3
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67), but, on the other hand, they declare that they will invoke the limitation defense before that
court (Motion at p. 68), in the attempt to prevent the case to be decided upon the merits and to
deny Plaintiffs' day in court. These statements by the Defendants are not only highly
contradictory, but a sham and the Defendants hereby make a joke of the international
community's ongoing serious efforts to provide late justice to the victims of Nazi persecution
when it comes to redress the historic wrongs of the Nazi era.

It is almost absurd that Germany, the country of the perpetrators, claims to have and to take a
leading role in researching and resolving Nazi looted art matters “on the merits of claims”, but, at
the same time, is trying to hide behind the limitation defense.

15. Even worse, in almost the same breath the Defendants seriously maintain that if Plaintiffs had
“brought their claim to a German court, or if they did so after this suit is dismissed, the
defendants would not invoke the time-bar.” (Motion at p. 54, 68) — a highly questionable and, at
the same time, revealing statement by Defendants:

16. That — the waiver of the plea of statute of limitations and of the laches defense — is consistent
with the German Joint Declaration and, as pointed out correctly by the Defendants, the Joint
Declaration reaffirmed Germany’s commitment to the Washington Principles and promised that
Germany would redouble its efforts to ensure that “art that ha[s] been identified as Nazi-
confiscated property and can be attributed to specific claimants [is] returned, upon individual
examination, to the legitimate former owners or their heirs.” (Motion at p. 35)

17. With that in mind, the Defendants, SPK and Germany, can not and will not object that this
declaration, as repeatedly argued by governmental, states' and local officials in public since 1999,
has a binding effect on the public institutions which includes the waiver of limitation defenses.
That means none other than Germany and SPK pleading limitation is not consistent with both the
Washington Principles declaration, signed by Germany, and the German “Joint Declaration” of
1999, no matter the place and forum of jurisdiction.

In other words: Defendants are barred from pleading limitation before that court, because this is a
serious breach of international and national commitment on the return of Holocaust era assets, of
the German “Joint Declaration” in particular. Furthermore, if the Defendants invoke the
limitations defense before that court, this would not only be an act of pure arbitrariness and
ignorance of international and of German and U.S. principles of law, but contradicts their self-
portrayal as allegedly being “committed to adjudications on the merits of claims to Nazi-looted
art” (Motion at p. 67). In summary, Defendants, by using their line of argumentation regarding
the matter of statute of limitations as presented by the Motion, are wrong and loose all credibility.

I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct.

Marburg, May 10, 2016

Markus H. Stéfzel, Rechtsanwalt
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1334 YORK AVENUE NEW YORK 10021 +1 212 606 7000 SOTHEBYS.COM

December 12, 2013

Melvyn Urbach, Esq.

Markus H. Stoetzel

cfo Law Offices of Markus H. Stoetzel
Uferstrasse 11

35096 Marburg

Germany

Evaluation of the Hackenbroch, Rosenbaum, Goldschmidt Property (Welfenschatz)

Dear Messrs. Urbach and Stoetzel:

This document accompanies Sotheby's valuation of the Welfenschatz property dated December 12, 2013
Sotheby’s

Sotheby’s predecessor, Baker and Leigh, was founded in London on 11 March 1744, when Samuel Baker
presided over the disposal of “several hundred scarce and valuable” books from the library of Sir John

Stanley. The current business dates back to 1804, when two of the partners of the original business (Leigh and
Sotheby) left to set up their own book dealership. After Baker's death in 1778, his estate was divided between
Leigh and John Sotheby. Under the Sotheby family, the auction house extended its activities to auctioning
prints, medals, and coins. John Wilkinson, Sotheby's Senior Accountant, became the company’s new CEO.
The business did not specialize in the Fine Arts until rather later, our first major success in this field being the
sale of a Frans Hals painting for nine thousand guineas in 1913.

In 1917, Sotheby’s relocated within London from 13 Wellington Street to 34-35 New Bond Street, where the
company’s European businesses continue to be headquartered. In 1955, Sotheby’s opened an office in New
York City. In 1964, Sotheby's purchased Parke-Bernet, then the largest auctioneer of fine art in the United
States. In the following year, Sotheby’s moved to 980 Madison Avenue, New York. With international
popularity of fine art auction growing, Sotheby's opened offices in Paris and Los Angeles in 1967, became the
first auction house to operate in Hong Kong in 1973, and Moscow in 1988. Today Sotheby's maintains 90
locations in 40 countries and conducts 250 auctions each year in over 70 categories. In addition to our four
principal salerooms, the company also conducts auctions in six other salerooms around the world

Sotheby's is the oldest publicly traded company on the New York Stock Exchange.

Since 1744, Sotheby’s has distinguished itself as a leader in the auction world. Sotheby’s has been entrusted
with the sale of many of the world’s treasures, amongst them: Napoleon's St Helena library, the Duchess of
Windsor’s jewels, the Estate of Mrs. Jacqueline Kennedy Onassis, Rembrandt’s Aristotle Contemplating the
Bust of Homer, Rubens’ Massacre of the Innocents, Picasso’s Gargon  la Pipe, Bacon’s Triptych, 1976, Edvard
Munch’s Scream The Grand Ducal Collections of Baden, the Qianlong Yellow-Ground Famille-Rose Double-
Gourd Vase, Giacometti's L Homme Qui Marche, the Magna Carta, the first printing of the Declaration of
Independence and The Martin Luther King Jr Collection.
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Sotheby’s and Works of Art

Sotheby’s has unparalleled experience in valuing and in selling the greatest masterpieces from the decorative
arts. In recent years the selling market for masterpieces in every collecting category has outperformed the rest
of the art market; the enthusiasm of collectors and museums alike for the rarest and most important artworks
has propelled them into a separate category where different rules of pricing and appreciation apply. Sotheby's
specializes in this area.

Amongst the individual masterpieces which we have offered for sale in recent years, the following follow are
useful as comparators to the greatest pieces in the Guelph Treasure:

the Gospels of Henry the Lion (sold in London in 1983 for the equivalent of $12.3m)

The 1933 gold double eagle (sold 2002 for $7.6 and the world record for a coin at auction)

the 5000 year old Guennol Lioness from (sold 2007 for $57.2m)

the Albright Knox Artemis (sold 2007 for $28.6m)

the British Rail Limoges enamel Chasse of Thomas a Becket (sold 1996 for GBP 3.6m)

a Blue and White Ming vase with fruit sprays (sold October 2011 in Hong Kong for HK$168.7m, a
world record for Ming Porcelain)

the 17" Century Clark Sickle-Leaf Carpet (sold June 2013 for $33.8m, a world record for any carpet)
the Bronze relief of Ugolino by Pierino da Vinci (sold privately for £10m to the

Liechtenstein Museum, Vienna)

a unique and important Prague statue of the dancing faun, by Adrien de Vries, circa

1610-1615 (sold London, December 1989, $11.3m)

Romanesque gilt bronze base for a candlestick or cross (sold London, British Rail

Pension Fund auction, July 1996, $6,866,340)

a highly important and rare south German Limewood figure of Saint Catherine, by

Tilman Riemenschneider (1460-1531 (sold New York, January 2008, $6.3m)

France, Paris, between 1360-1380, a Rare and Exceptional lvory Diptych of the Passion (sold Paris, the
Dormeuil Collection, November 2007, $5,893,325)

a highly important gilt and painted terracotta relief of the virgin and child, by Donato di Betto Bardi,
called Donatello (circa 1386-1466) (sold New York, January 2008, $5,641,000)

In addition, Sotheby’s team has valued and sold from a number of collections which have included great
medieval works of art including the following:

1977 Mentmore Towers

1978 Robert von Hirsch Collection

1983 Thomas Flannery

1983 Contents of Hever Castle in Kent

1995 The Grand Ducal Collections of Baden-Baden

1996 British Rail Pension Fund

1997 The Keir collection of Medieval Art

2007 The Dormeuil Collection of Medieval Ivories and Enamels
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Sotheby’s team

Sotheby’s European Works of Art Specialists together have 115 years of experience of working with and valuing
Mediaeval works of art and connoisseurship unparalleled in the commercial art world.

Lucian Simmons
Senior Vice President
Worldwide Head Restitution

Lucian Simmons has worked at Sotheby's since 1995; prior to that he was a commercial litigation partner in the
Londen solicitors firm of Barlow, Lyde and Gilbert where he specialized in lawsuits which involved fraud and
forensic accounting. In addition to running Sotheby's worldwide Restitution Department, he has been closely
involved in some of the most prominent sales of masterworks in recent years. Mr. Simmons has been
responsible for the private placement of The Little Dancer aged 14 by Edgar Degas, the Declaration of
Independence and a number of oil paintings by Egon Schiele and Gustav Klimt. He has also been responsible
for helping clients bring to auction a number of masterworks including Litzelberg am Attersee and Kirche in
Cassone by Gustav Klimt, Onement VI by Barnett Newman and Suprematist Composition by Kasimir Malevich
each of which sold for more than $40m. Lucian Simmons has worked very closely with the worldwide European
Works of Art team over his 19 years in the company and has partnered with them on many of the transactions
referred to above.

Moargaret H. Schwartz
Senior Vice President
Director of European Works of Art, Sotheby’s New York

Margaret H Schwartz joined Sotheby's in 1986, becoming Director of the European Works of Art department
in 1992. She was named Senior Worldwide Specialist for European Works of Art & Sculpture in 2003 and
became an Auctioneer in 2005.

Ms. Schwartz has been responsible for or has played a significant role in the most important European
Sculpture & Works of Art collections sold worldwide during the last two decades, including The British Rail
Pension Fund, including highly important Medieval works of Art in 1996, The Keir Collection of Medieval
Works of Art in 1997, Property of the Albright-Knox Art Gallery in 2007 and Ivories and Enamels from the
Middle Ages: Collection Dormeuil in 2007.

Ms. Schwartz has been directly responsible for achieving many world records for individual sculptures,
including: the 2001 record-breaking sale of a Gothic limewood sculpture of a female Saint by Tilman
Riemenschneider that sold for $2.9 million; another record-breaking sale of a figure of Saint Catherine by
Riemenschneider that sold for $6.3 million in January 2008; the sale of an Austrian lead bust of a man by Franz
Xaver Messerschmidt that sold for $4.8 million, a world record for an 18th century sculpture; and, most recently,
the sale of the second sculpture by Donatello ever sold at auction, a polychrome terracotta group of the
Madonna and Child, circa 1450 that achieved $5.6 million, a world-record for a Renaissance sculpture.

Ms. Schwartz lectures on Medieval, Renaissance and Baroque art and tapestries and has been invited to
contribute to and has hosted scholarly symposia in her field of specialization. In conjunction with scholars from
the Straus Center for Conservation, Harvard University Art Museum and the Rijksmuseum in Amsterdam, Ms.
Schwartz edited a book of European Sculpture from the Abbott Guggenheim Collection that combines art
historical and technical studies of the bronzes and sculpture in this seminal American private collection.
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Alexander Kader

Senior Director
Head of Department European Sculpture & Works of Art, Sotheby’s London

Alexander Kader, is a graduate of the Courtauld Institute of Art, where he studied Medieval Art under Peter
Lasko, George Zarnecki and John Lowden, and the City University. He joined Sotheby'’s in 1996 from the
Sculpture Collection at the Victoria & Albert Museum, having begun his career at the renowned Heim Gallery
of Jermyn Street. Since his appointment as head of the department in 1999, Alex has contributed to many
notable sculpture sales; achieving record prices for works by Gianlorenzo Bernini, Andrea Riccio, Antonio
Susini, Henry Cheere and Giovanni Ambrogio Miseroni amongst many others. Significant single owner
sculpture sales during his tenure include the 2007 sale of Ivories and Enamels from the Middle Ages: Collection
Dormeuil, the 2009 Romano Antiquari sale in Florence and the 2011 Fabius Freres sale in Paris.

In 2010 Alex negotiated the private sale of the most expensive Renaissance sculpture ever sold, the 16th
century bronze relief of Ugolino by Pierino da Vinci acquired by the Liechtenstein collection for £10m. Since
2012, Alex has concentrated on growing the private sales of major European sculpture. Alex has written on
sculpture from the 17th to 20th century in numerous scholarly publications, from a host of entries on Baroque
sculpture in the Grove Dictionary of Art to the essay on sculpture in the V&A exhibition on Art Nouveau. In
2013 Alex lectured at a conference held at the Wallace Collection on Baroque sculpture to be published in
2014. Alex has also worked as part of the senior management team, initially as head of the Decorative Arts
Division from 2002 to 2007, before being appointed head of the UK Regional Business from 2008 to 2010.

Elizabeth J. Wilson

Senior Consultant
European Sculpture & Works of Art Department

Elizabeth Wilson joined the European Sculpture & Works of Art department in 1964 and was Head of
Department for many years. She is now a Senior Director and Specialist covering all sculpture and objects of
European art from the 10th century to 1830. This includes religious works of art, ivories, wood carvings and
renaissance bronzes; also 18th century marble and terracotta sculptures in particular from France and England.
Ms Wilson organised all of Sotheby’s most important European Sculpture & Works of Art sales since the 1970's,
including: the Mentmore sale (1977); the von Hirsch (1983), Hever Castle (1983), Thomas F. Flannery, Jr.
(1983), Thurn und Taxis (1992-3), Grand Ducal Collections of Baden (1995) and British Rail Pension Fund
(1996) sales, as well as numerous fine sales of this category held annually in London.

Prominent and noteworthy examples of sculptures sold in our annual sales include the discovery by Ms Wilson,
in 1989, of a previously unrecognized bronze sculpture by Adrien de Vries. This bronze, The Dancing Faun,
was subsequently sold by Sotheby's in London for £6,820,000, creating a new world auction record for a
Renaissance bronze. She oversaw the auction of the Small Bronze Hercules Reading by Antico that sold for
£1,150,000 in July 1993; a Limoges 12th Century Reliquary Chasse for £3,800,000 and A Tirolese Wood Relief
of the Nativity for £100,000 that both sold in July 1996; and French 14th Century Ivory Diptych for £520,000
and a Bronze Dragon by Annibale Fontana for £1,050,000 that sold in December 2000.

Our team is regularly asked to provide insurance values for major museum loan exhibitions and so have
unparalleled access to works of art which would never be available for sale on the art market.
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Methodology

First, we must state that this collection is incredibly rare. Not only are the types of objects and the level of
craftsmanship remarkable but also, and perhaps equally important, is the extraordinary and unbroken
provenance. Furthermore, the fact that a large number of the pieces have remained together since the 12* /13"
centuries unquestionably adds to the significance of the collection as a whole and therefore adds to the value.
In fact, in our experience, with this kind of collection, the value of the whole is most often judged as greater
than that of the individual values of each work of art. This certainly applies to the Welfenschatz. In addition, if
Sotheby's and or its predecessors had been given the collection for sale in the mid1930s, we believe we could
well have realized a price close to 11,678,940RM. We recognize the hostile environment for Jewish art dealers
in Germany at that time.

Our expertise, education and experience in this field of medieval works of art is considerable. In approaching
this kind of valuation, much like a valuation of museum highlights, such as objects from the Grunes Gewslbe,
Dresden or the Kunsthistorisches Museum, Vienna, with extensive and noble provenances, we look at the most
important objects that have sold in the field either privately or at auction. We research historical values in the
field as well as values of material from related fields- -in this case, early silver, manuscripts, antiquities and
sculpture. Furthermore, we compare the top pieces in the collection to seminal works of art in all fields, drawing
parallels between their significance within the medieval field to the significance of, for example, an important
early Old Master Painting within that field. In researching the Welfenschatz, we were also able to use material
documenting the 1931 USD offering prices for some of the objects. The process is lengthy and thoughtful and
can only be done properly with extensive research and long-term experience in a chosen field.

Very truly yours, -
SOTHEBY'S, INC. =" .__:____*_:}

By: ¥
Margaret Schwartz
Senior Vice President
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Evaluation of the Hackenbroch, Rosenbaum, Goldschmidt
Property (Welfenschatz)

Sotheby’s
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Evaluation of the Hackenbroch, Rosenbaum, Goldschmidt
Property (Welfenschatz)

BERLIN, GERMANY

Prepared by Sotheby’s, 1334 York Avenue, New York, New York 10021, +1 212 606 7000
12 December 2013 | Valuation Number 70244520



Case 1:15-cv-00266-CKK Document 19-5 Filed 05/11/16 Page 9 of 21

SUMMARY

PAGE SUMMARY VALUE

4 European Works of Art 11,678,940 RM

Sotheby’s

12 December 2013 | Valuation Number 70244520 | Page 3
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EVALUATION OF THE HACKENBROCH, ROSENBAUM, GOLDSCHMIDT PROPERTY (WELFENSCHATZ)

BERLIN, GERMANY

1 | WELFENKREUZ, 1. JHDT.
@ | H:3Biem
785NY | B: 125cm

| 1,176,000 RM

2 TRAGALTAR MIT GETRIEBENEN SILBERFIGUREN,
(6) | DRITTES QUARTAL 13. JHDT.
785NZ2 | H:72cem
| B:19.9cm
T: 12em
126,000 RM

3 DEMETRIUS-TAFEL, 12. JHDT.
@ H: 18cm
785pP2 273,000 RM

4 TAFELFORMIGER TRAGALTAR MIT ACHATPLATTE
(8) | wum1i200
785P3 | H: 23.9cm
B: 335¢cm
T: 35¢cm
: 315,000 RM

Sotheby’s

12 December 2013 | Valuation Number 70244520 | Page 4



Case 1:15-cv-00266-CKK Document 19-5 Filed 05/11/16 Page 11 of 21

EVALUATION OF THE HACKENBROCH, ROSENBAUM, GOLDSCHMIDT PROPERTY (WELFENSCHATZ)

5
®

785P4

6
)

785P5

7
(13)
785P6

8
(14)
785P7

BERLIN, GERMANY

TAFELFORMIGER TRAGALTAR MIT BERGKRISTALLPLATTE
H: 9 Zinches; 25 cm

B: 8 7 inches; 22.5 cm

T: 1%inches; 3.6 cm

147,000 RM

RECHTECKIGER KASTEN MIT BEMALTEN
ELFENBEINPLATTCHEN

H: 15 ecm

B: 25cm

T: 7 em

18,900 RM

ACHTECKIGER DECKELKASTEN MIT BLEIBESCHLAG
H: 155 em

B: 20cm

11,760 RM

TRAGALTAR DES ADELVOLDUS
H: 21cm

B: 21ecm

T:. 75¢cm

96,600 RM

Sotheby’s

12 December 2013 | Valuation Number 70244520 | Page 5
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EVALUATION OF THE HACKENBROCH, ROSENBAUM, GOLDSCHMIDT PROPERTY (WELFENSCHATZ)

BERLIN, GERMANY

9 TRAGALTAR MIT KRISTALLSAULCHEN
@15) um 1075
785p8 | H: 10.9cm
B: 30.9cm
T: 16.6 cm
50,400 RM

10 | STANDKREUZ, VON DREI LOWEN GETRAGEN
(16) H: 345cm
785P9 218,400 RM

n TRAGALTAR DES EILBERTUS

(17 um 1150
785P8 H: 133 cm
B: 35.7 cm
T: 209 ecm
2,436,000 RM

2 | TRAGALTARMIT DEN KARDINALTUGENDEN

(18) um 1150
785PC H: 17.6 cm
B: 28.8 cm
567,000 RM S e L 0

Sotheby’s

12 December 2013 | Valuation Number 70244520 | Page 6
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EVALUATION OF THE HACKENBROCH, ROSENBAUM, GOLDSCHMIDT PROPERTY (WELFENSCHATZ)

BERLIN, GERMANY

13 | WALPURGIS-KASTEN

(200 | mss
785D | H: 31.4cm
| B: 40.5¢cm
T: 235cm
336,000 RM

14 | TRAGALTAR MIT ABRAHAM UND MELCHISEDECK

(21) H: 147 ecm
785PF B: 21.5¢cm
336,000 RM

15 | KUPPELRELIQUIAR

(22) | ummso
785PG H: 455cm
B: 41cm
2,520,000 RM

16 DER STARK FARBIGE RELIQUIENKASTEN, 12. JHDT.

(23 H: 13.5cm
785PH | B: 21.4cm
T: 13cm
327,600 RM

Sotheby’s

12 December 2013 | Valuation Number 70244520 | Page 7
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EVALUATION OF THE HACKENBROCH, ROSENBAUM, GOLDSCHMIDT PROPERTY (WELFENSCHATZ)

BERLIN, GERMANY

(24) HALFTE 13. JHDT.
785PJ Die Schmalseiten und die vordere Langseite
H: 145 cm
B: 8.5cm
T: 92em

17 KLEINER RELIQUIENKASTEN MIT GRUBENSCHMELZ, ERSTE
|
| 327,600 RM

|

18 ARMRELIQUIAR DES HLG. SIGISMUND, 12. JHDT.
(5) @ H:737cem
785PK 176,400 RM

Sotheby’s

12 December 2013 | Valuation Number 70244520 | Page 8
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EVALUATION OF THE HACKENBROCH, ROSENBAUM, GOLDSCHMIDT PROPERTY (WELFENSCHATZ)

BERLIN, GERMANY

19 ARMRELIQUIAR DES HLG. INNOCENTIUS

(26) um 1173
785PL H: 50.2cm
63,000 RM

20 ARMRELIQUIAR DES HLG. THEODORUS
@) H: 51em
785PM 67,200 RM

21 ARMRELIQUIAR DES HLG. CAESARIUS

(28) 173
785PN H: 53cm
58,800 RM

22 ARMRELIQUIAR DES HLG. BARTHOLOMAEUS
(29) H: 53.8cm
785pPP 67,200 RM

Sotheby’s

12 December 2013 | Valuation Number 70244520 | Page 9
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EVALUATION OF THE HACKENBROCH, ROSENBAUM, GOLDSCHMIDT PROPERTY (WELFENSCHATZ)

BERLIN, GERMANY

23 ARMRELIQUIAR DES HLG. LAURENTIUS

1) | um175-1180
785pQ |  H: 53.8cm
| 197,400 RM

24 | TRAGALTARFORMIGES RELIQUIAR AUS HOLZ, MIT
(33) | STEINEN BESETZT (KLEINER TRAGALTAR), 12. JHDT.
785PR H: 10.2ecm
B: 19.7cm
T: 93cm
10,920 RM

25 RELIQUIAR IN TRUHENFORM, 12.f13. JHDT.

@34 | H:75cm
785ps | B: 10.6cm
T: 6.5ecm
10,500 RM

26 RELIQUIAR IN TRUHENFORM

(35) H: 75em
785PT B: 1em
T: 6.5cm
10,500 RM

27 TAFELFORMIGER TRAGALTAR, 12. JHDT.

(37) H: 27.em
785pV B: 20.5cm
T: 3em
10,080 RM

Sotheby’s

12 December 2013 | Valuation Number 70244520 | Page 10
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EVALUATION OF THE HACKENBROCH, ROSENBAUM, GOLDSCHMIDT PROPERTY (WELFENSCHATZ)

BERLIN, GERMANY

28 TAFELFORMIGER TRAGALTAR, 12. JHDT.

(38) H: 34cm
785PW B: 223 cm
T: 23cem
10,080 RM

29 KOPF-RELIQUIAR DES HLG. COSMAS
(3%) | um1275-1300
785PX i H: 30.8cm
| B:222em
| 231,000 RM

30 KOPF-RELIQUIAR DES HLG. BLASIUS, 14. JHDT.

(40) H: 51.5em
785pPY 231,000 RM
Eq PLENAR FUR DIE SONNTAGE
(41) 1326
785pZ | H: 27.2cm
B: 21em
109,200 RM

Sotheby’s

12 December 2013 | Valuation Number 70244520 | Page 11
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EVALUATION OF THE HACKENBROCH, ROSENBAUM, GOLDSCHMIDT PROPERTY (WELFENSCHATZ)

BERLIN, GERMANY

32 PLENAR HERZOG OTTOS DES MILDEN

(42) 1339
785@2 | H: 354cm
B: 26 cm
798,000 RM

33 | ARMRELIQUIAR DES HLG. GEORG, MITTE 14. JHDT.
(4499  H:553cm
785Q3 189,000 RM

34 | HOLZKASTEN MIT WAPPENMALEREI

47 um 1320
785Q4 H: 342cm
B: 18.8 cm

T: 25cm
18,480 RM

Sotheby’s

12 December 2013 | Valuation Number 70244520 | Page 12
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EVALUATION OF THE HACKENBROCH, ROSENBAUM, GOLDSCHMIDT PROPERTY (WELFENSCHATZ)

BERLIN, GERMANY

35 RELIQUIENMONSTRANZ MIT ELFENBEINRELIEFS, 14. JHDT.
(51) H: 26.4 cm
785Q5 | 7,560 RM

36 RELIQUIENKREUZ AUF FUSS, KL. VERGOLDETES
(s3) KUPFERSTANDKREUZ
785Q6 um 1400
H: 30.5cm
7,560 RM

37 KLAPPALTARCHEN AUF FUSS MIT ELFENBEINERNER
(s8) MADONNENSTATUETTE, 14. JHDT.

785Q7 H: 16 cm
37,800 RM
38 RELIQUIENKAPSEL (AGNUS DEI) MIT ANNA SELBDRITT, 15.
m JHDT.
785Q8 D: Sem
2,520 RM

Sotheby’s

12 December 2013 | Valuation Number 70244520 | Page 13
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EVALUATION OF THE HACKENBROCH, ROSENBAUM, GOLDSCHMIDT PROPERTY (WELFENSCHATZ)

BERLIN, GERMANY

39 | GEDREHTE DECKELBUCHSE

@ H: 75em
785QC D: 11.5cm
1,680 RM

40 HOLZERNES ARMRELIQUIAR DER HLG. MARIA
@78) MAGDELENA, 15. JHDT.

785QD H: 57 em
7,350 RM
41 HOLZERNES ARMRELIQUIAR EINES DER ZEHNTAUSEND
79 KRIEGER, 15. JHDT.
785QF H: 53.7cm
7,350 RM

42 DAS GROSSE RELIQUIENKREUZ

(81) 1483
785QG H: 74cm
B: 31cm
T: 435cm
65,100 RM

Sotheby’s

12 December 2013 | Valuation Number 70244520 | Page 14
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AFFIDAVIT

Sotheby’s, whose principal place of business is located at 1334 York Avenue, New York, New
York, 10021, is actively engaged in conducting public sales and valuations of art and literary
property, including that of the kind and character set down upon the preceding schedule.

This is to affirm that the following specialists are qualified based on their background, experience
and education to render a valuation for the items listed in this document

- Alexander Kader
- Margaret Schwartz
- Lucian Simmons

- Elizabeth J. Wilson

The values set forth, including

- the Reichsmark values issued for collection evaluation purposes and in connection with the
presentation of the heirs to the ‘Beratende Kommission in Zusammenhang mit der Riickgabe
NS-verfolgungsbedingt entzogenen Kulturguts, insbesondere aus jiidischem Besitz (Advisory
Commission on the return of cultural property seized as a result of Nazi persecution, especially
Jewish property) or “Limbach Commission” for short, as of June 1935.

represent to the best of the valuers’ judgment of the items listed as of the date of the valuation
unless otherwise indicated. In some instances, values have been based on photographs and
information provided.

This valuation is subject to the terms of the Valuation Agreement between Sotheby’s and Melvyn
Urbach and Markus H. Stoetzel.

Signed: O\?‘N’Lw}lyv\b :

Angela Morga%'rj
Assistant Vice President

SOTHEBY'S

Sotheby’s
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