
In the years before 
the Tax Cuts and Jobs 
Act of 2017 (TCJA), head 
of household (HOH) 
filing status was a coveted 
category, both during 
and after divorce. Does 
the HOH status carry the 
same tax benefits as it did 
prior to 2018? This article 
will explore the complex 

pre- and post-TCJA tax 
implications of HOH and what it may mean during a 
divorce. 
Pre Tax Cuts and Jobs Act of 2017

What did filing HOH even mean? To claim 
HOH, a taxpayer had to be considered unmarried, 
have paid more than half the cost of keeping up a 
home for the year, and had a “qualifying person” live 
with him in that home for more than half the year 
(except for temporary absence). 

But how can a taxpayer be “considered unmarried” 
when they are still married? Many states provide 
for legal separation, which allows an individual to 
be considered single for legal purposes; however, 
Pennsylvania is not among them. The Revenue Code 
also defines how someone can be unmarried for HOH 
purposes without being legally separated or divorced: 

1) Cannot file a joint return, 

2) Must have paid more than half of the cost of 
keeping up the home during the year, 

3) Cannot have lived with a spouse during the 
last six (6) months of the year, 

4) The “qualifying person” may be the taxpayer’s 
child, stepchild, or foster child only, and they 
must have lived in the taxpayer’s home for 
more than half the year, and 
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5) Can claim an exemption for the child (or 
qualifies for the exemption but used Form 
8332 to pass the exemption to the noncustodial 
parent). There are specific rules here, too. To 
claim a qualifying child, the child:

• must be your son, daughter, stepchild, 
foster child, brother, sister, half-brother, 
half-sister, stepbrother, stepsister, or a 
descendant of any of them.

• must be (a) under age 19 at the end of the 
year and younger than you (or your spouse, 
if filing jointly), (b) under age 24 at the end 
of the year, a student, and younger than you 
(or your spouse, if filing jointly), or (c) any 
age if permanently and totally disabled.

• must have lived with you for more than 
half of the year.

• must not have provided more than half of 
his or her own support for the year.

• must not be filing a joint return for the 
year (unless that return is filed only to 
refund income tax withheld or estimated 
taxes that were paid).

If these requirements were met, HOH allowed 
the taxpayer to end up in a significantly better 
tax bracket compared to married filing separately 
(MFS). For example, with taxable income 
of $200,000, the taxpayer would have saved 
approximately $7,500 filing HOH over MFS, based 
on the tax bracket rates alone. And at $500,000 of 
taxable income, the savings of HOH over MFS is 
over $20,000. Even post-divorce, for those able to 
file single, HOH provided some savings (i.e., that 
same $200,000 of taxable income would have $3,000 
less in tax filing as HOH over single). 

In addition, the standard deduction for 
HOH was higher than both the single and MFS 
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statuses, and it allowed you to circumvent the rule 
requiring you to use itemized deductions if your 
spouse filed using itemized deductions. This was 
important because one spouse may not have had 
enough itemized deductions to exceed the standard 
deduction. Therefore, the taxpayer forced to itemize 
would have lost a portion of a deduction, eventually 
paying more tax. If the standard deduction were 
taken, the HOH deduction was $9,350, while MFS 
and single was $6,350. For the child tax credit, the 
phase-out for adjusted gross income (AGI) for MFS 
was $55,000, while for HOH it was $75,000. There 
was a better chance of taking the credit if you had 
HOH versus MFS, although in some cases, neither 
filing status conferred a benefit. 

Now for the new rules!

Post Tax Cuts and Jobs Act of 2017
In 2018 the HOH filing status still exists and 

the eligibility rules are virtually the same. However, 
the HOH bracket differences have changed, and 
they are almost identical to the single filing status 
brackets and are close to those of MFS. HOH has 
a tax savings from single and MFS of about $1,400 
through $300,000 of taxable income. However, 
MFS starts the 37% tax bracket at over $300,000 
while HOH and single stay in the 35% bracket 
until $500,000. This difference causes MFS and 
HOH to now be about $5,400 apart, versus the 
$1,400 that continues between Single and HOH. 
If you compare this $500,000 difference to pre-
TCJA it is a change of about $15,000 in tax savings 
and therefore makes HOH filing status much less 
valuable based on tax rates alone. 

HOH still maintains an advantage over MFS when 
it comes to itemized versus standard deductions. As 
mentioned earlier, when spouses filed MFS pre-TCJA, 
if one spouse itemized, the other also had to as well. 
If one filed HOH, then the other was not required 
to itemize. However, with the changes in itemized 
deductions, particularly the reduction of the mortgage 
loan interest, elimination of the miscellaneous itemized 
deductions, and the limitation on state/local/property 
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taxes deduction, many individuals will now use the 
standard deduction. Therefore, the bigger savings 
would be in the reduction of AGI using the standard 
deduction. Since the 2018 standard deduction has 
nearly doubled (and HOH amount is now $6,000 
above single and MFS), it will yield a greater tax 
savings using HOH than in the past. 

The child tax credit is much more valuable post-
TCJA, since the amount has increased to $2,000 per 
child and a portion can be refundable (up to $1,400 
per child). In addition, the phase-out for AGI for MFS, 
single, and HOH are now all the same, but greatly 
increased to phase out starting at $200,000 (with 
complete phase-out at $240,000). So, for this purpose 
it does not matter what filing status you are, although 
if you have established HOH, you are likely the one 
meeting the child tax credit rules as well. To be eligible 
for the tax credit, you must satisfy these criteria:

1) Age—Child must be under 17 years (i.e., 16 
years or younger at the end of the tax year)

2) Relationship—Child must be your son, 
daughter, stepchild, foster child, brother, 
sister, stepbrother, stepsister, or a descendant 
of these individuals (grandchild, niece, 
nephew); adopted child is considered your 
own child

3) Support—Child must not provide more than 
half her own support
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4) Citizenship—Child must be a US citizen, US 
national, or US resident alien

5) Dependent—Must be able to claim the child 
as your dependent (no explanation as to this 
reference but seems to be the old personal 
exemption and HOH rules)

6) Residence—Child must live with you for more 
than half of the tax year (some exceptions apply)

Note, too, if the child is 17 or older, you may still 
qualify for a $500 nonrefundable tax credit if the 
child qualifies as an “other dependent.” 

So, in some circumstances, post-TCJA HOH 
may save someone a few thousand dollars in 

taxes, based on brackets and standard deduction 
amounts, but overall HOH is not the tax benefit it 
once was. Regardless, it is always best to consult a 
tax advisor to determine what the best filing status 
is for your situation.
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Government Rules and Resources—Introduction
Access to reports, resources, and references is 

essential when one is handling a military case of any 
sort. It is of high importance in military pension 
division cases. Where are the resources located? Where 
can you find the broad overview or the minute details?

Defense Finance and Accounting Service
One of the often-overlooked resources for 

information about military pay in a military divorce 
case is the Department of Defense Financial 
Management Regulation. Volume 7A covers 
active-duty and Reserve pay. Retired pay is at 
Volume 7B, and the topics include how to calculate 
retired pay, the Survivor Benefit Plan, benefits for 
victims of domestic abuse, VA waivers, how to get 
information from the government, and so on. For 

a straightforward overview of what the rules for 
military retired pay are, see Chapters 1 and 3. 

The primary chapters which counsel would use 
as to military retired pay are:

DoDFMR—Selected Key Chapters (Vol. 7B)
 1 Initial entitlements—Retirements
 2 Gross Pay Computation
 4 Recoupment of Separation Payments
 8 (adjustments to retired pay, including 

COLAs)
18 Release of Information
23 Special and Voluntary Incentive Pay
27 Garnishments
29 Former Spouse Payments from Retired 

Pay
42–46 Survivor Benefit Plan (Reserve 
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