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ACA & Benefits Compliance Update 
• Welcome! We will begin at 3 p.m. Eastern

• There will be no sound until we begin the webinar. When we begin, you can listen to the 
audio portion through your computer speakers or by calling into the phone conference 
number provided in your confirmation email.

• You will be able to submit questions during the webinar by using the “Questions” box 
located on your webinar control panel.

• Slides can be printed from the webinar control panel – expand the “Handouts” section and 
click the file to download.
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• Catto & Catto 
• Cragin & Pike, Inc.
• The Crichton Group
• Frenkel Benefits
• Gillis, Ellis & Baker, Inc.
• Haylor, Freyer & Coon, Inc.
• The Horton Group
• INSURICA
• Kapnick Insurance Group
• Kinney Pike Insurance
• Lipscomb & Pitts Insurance
• LMC Insurance & Risk Management
• Lyons Companies

• The Mahoney Group
• MJ Insurance
• Parker, Smith & Feek, Inc.
• PayneWest Insurance
• R&R/The Knowledge Brokers 
• RCM&D
• RHSB
• The Rowley Agency
• Seacrest Partners
• Starkweather & Shepley Insurance Brokerage
• Woodruff-Sawyer & Co.
• Wortham Insurance & Risk Management

ACA & Benefits Compliance Update

Assurex Global Partners
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Audio Trouble? Dial 1-719-867-1571  Access Code 265313

Objectives
• Explain why “worker classification” is in the news
• Propose a checklist approach to managing this topic
• Learn to use labels very carefully
• Apply what we have learned to the Affordable Care Act (ACA)
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Why is “Worker Classification” in the Headlines?
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Why is “Worker Classification” in the Headlines? 
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Audio Trouble? Dial 1-719-867-1571  Access Code 265313

Why is “Worker Classification” in the Headlines?
• National Labor Relations Board is attempting to create a broad “joint 

employer” approach to managing the National Labor Relations Act

• President Obama’s 2015 budget included significant funding to 
combat worker misclassification

• Uber recently settled an employee classification lawsuit for $100 
million
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• The way we define work has changed

• Different businesses are taking very different approaches to staffing

• The ACA has had an impact

8

Why is “Worker Classification” in the Headlines?



A Checklist Approach
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A Checklist Approach
• A checklist approach is recommended:

• Identify your workers

• Learn the laws (that you need to learn) and identify your greatest 
risks

• Review your benefit plans for risk and clear definitions

• Make it boring – develop an annual review process
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A Checklist Approach
• Identify Workers (people who support your business)

• Regular office workers

• Employees who work mostly from home

• Staffing company employees

• Independent contractors

• Tech centers
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A Checklist Approach
• Learn the laws & identify risk - Example #1

Fair Labor Standards Act (FLSA)

Employer • Horizontal joint employer
• Vertical joint employer
• Single employer

Employee • “Economic realities” test

What happens if I get it wrong? • Wage and hour violations
• FMLA violations
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A Checklist Approach
• Learn the laws & identify risk – Example #2

Tax Code

Employer • Only one employer

Employee (21 factors) • Behavioral control
• Financial control
• Relationship of parties

What happens if I get it wrong? • Tax withholding penalties
• ACA penalties
• Qualified retirement plan problems
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A Checklist Approach
• Learn the laws and identify risk (continued)

• Title VII of the Civil Rights Act and the Americans with Disabilities 
Act (ADA)

• State laws 
• Note: CA imposes civil penalties for willful misclassification of 

employee as an independent contractor

• Employment-based visa rules

• Etc.
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A Checklist Approach
• Review your benefit plans

• Define the class of workers who participate

• Understand who pays for mistakes

• Review communications carefully and make sure they are 
consistent with other documents such as certificates of coverage, 
stop-loss policies, hire letters and employment agreements
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A Checklist Approach
• Review your benefit plans – Sample grid

Who Participates? Key Concerns
401(k) plan Employees who 

complete 1,000 hours 
of service in any year

• Who do I let in the plan?
• Who do I look at for nondiscrimination 

testing?

Group Health Plan All full-time employees • How do we identify full-time employees?
• Do we satisfy 4980H?
• Is our plan definition of employee 

consistent with our stop-loss definition?
• What about those staffing agency 

people?
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A Checklist Approach
• Do an annual review

• Create a checklist based on the greatest risks to your company

• Experiment with how to organize

• There is no perfect example
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A Checklist Approach
• Do an annual review – Example 

Federal Tax Withholding Annual Review -- 2016
Regular office workers These are our common law employees. We are withholding 

taxes.

Coders We have concluded that the coders are all independent 
contractors.

Cybersecurity guy He is employed by our staffing agency. They assure us that 
they are doing his employment tax withholding.

Yoga Teacher Hmmmm? Independent contractor?
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A Checklist Approach
• Review

• Identify all of the individuals who provide services to your 
business

• Learn the laws and identify risks that matter the most to your 
workforce

• Review your benefit plans and get precise about who is eligible

• Develop an annual checklist that works with your risk profile

19



Use Labels Carefully
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Use Labels Carefully
• One label doesn’t work for all laws

• A worker might have two employers for purposes of the NLRA or 
FLSA rules

• But the same worker can only have one employer for the Affordable 
Care Act and federal tax withholding rules
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Affordable Care Act (ACA) Implications
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ACA
• Primary Components

• Individual Mandate

• Medicaid Expansion

• Market Reform

• Employer Mandate
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ACA
• Employee Classification

Applicable Large Employer (subject 
to §4980H)

Any controlled group of companies with 50 
or more full-time equivalents (FTEs)

Applicable Large Employer 
Member (for reporting purposes)

Any corporate entity with an EIN

Employee Common law standard

What happens if I get it wrong? • Big 4980H penalties
• Civil lawsuits
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ACA
• Employee Classification – At Least 3 Layers under the ACA

• Is the employer subject to ACA (specifically §4980H)?

• Who are the common law employees?

• Which common law employees are full-time?

• Aside: what about those staffing company employees?

25



Audio Trouble? Dial 1-719-867-1571  Access Code 265313

ACA
• Labels

Label Definition Why Care?
Employee Determined under common law 

standard found in Treas. Reg. 31.3401-
1(b)

Starting point for identifying “full-
time employees”

Employer The person that is the employer of an 
employee under the common law 
standard. See Treas. Reg. 3121(d)-1(c)

This is the entity that has liability
under ACA
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ACA
• Labels (continued)

Label Definition Why Care?
Full-Time Employee 
(§4980H)

An “employee” who is employed 
an average of at least 30 hours 
of service per week

Offers of coverage to this group 
avoid the 4980H penalties.

Part-time employee 
(§4980H)

A new employee who is 
reasonably expected to be 
employed on average less than 
30 hours per week

Employer may use measurement 
periods to determine whether offer 
of coverage is required
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ACA
• Labels (continued)

Label Definition Why Care?
Variable Hour 
Employee
(§4980H)

Based on facts and 
circumstances, employer cannot 
determine whether the 
employee is reasonably
expected to be employed on 
average 30 hours per week

Employer may use measurement 
periods to determine whether offer 
of coverage is required

Seasonal Employee
(§4980H)

Employee hired into a position 
for which customary annual 
employment is 6 months or less

Employer may use measurement 
periods to determine whether offer 
of coverage is required

Temporary Staffing 
Firm Employee
(§4980H)

Employee of staffing firm Offer of coverage by staffing firm 
may count as offer of coverage by 
employer
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Summary

Worker Classification

Develop a 
Checklist

Be precise 
with labels

ACA
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• Catto & Catto 
• Cragin & Pike, Inc.
• The Crichton Group
• Frenkel Benefits
• Gillis, Ellis & Baker, Inc.
• Haylor, Freyer & Coon, Inc.
• The Horton Group
• INSURICA
• Kapnick Insurance Group
• Kinney Pike Insurance
• Lipscomb & Pitts Insurance
• LMC Insurance & Risk Management
• Lyons Companies

• The Mahoney Group
• MJ Insurance
• Parker, Smith & Feek, Inc.
• PayneWest Insurance
• R&R/The Knowledge Brokers 
• RCM&D
• RHSB
• The Rowley Agency
• Seacrest Partners
• Starkweather & Shepley Insurance Brokerage
• Woodruff-Sawyer & Co.
• Wortham Insurance & Risk Management

ACA & Benefits Compliance Update

Assurex Global Partners

30

Thank you.
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