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I. THE PURPOSE OF SEC EXAMINATIONS
Overview of the National Exam Program

All investment advisers who are registered with the Securities and Exchange Commission
(SEC) are obligated to comply with the Investment Advisers Act of 1940 (the “Advisers
Act”). The Office of Compliance Inspections and Examinations (OCIE) is responsible
for overseeing the activities of investment advisers to ensure they comply with the rules
set forth in the Adviser Act. For such oversight, OCIE conducts examinations through
the National Examination Program (NEP).

Mission of the Office of Compliance Inspections and Examinations

The OCIE’s mission is to protect investors; maintain fair, orderly, and efficient mar-
kets; and facilitate capital formation by conducting examinations.! Examination teams
are based in eleven regional offices located in Atlanta, Boston, Chicago, Denver, Fort
Worth, Los Angeles, Miami, New York, Philadelphia, Salt Lake City, and San Francisco.
Washington, DC, serves as the headquarters for OCIE.

The NEP is responsible for examining investment advisers, investment companies,
broker-dealers, municipal securities dealers, transfer agents, clearing agencies, self-
regulatory organizations, and municipal advisors. Its objectives are threefold:

= To protect investors;
» To maintain market integrity; and
= To gather information for rulemaking.

' See https://www.sec.gov/about/offices/ocie/ocieoverview.pdf
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Administration of Examinations

Whether your firm is a target to be examined depends upon your business model.
The SEC’s examination priorities change year after year. But one thing that remains a
constant is the collaboration of the SEC’s divisions and offices to perform assessments
based on a variety of risk-based factors. They include:

»  Gathering information about registrants through filings, examinations conducted
by the NEB, records maintained in third-party databases, and media publications;

» Communications with other regulatory agencies and tips from investors; and

= Interactions with various industry groups and service providers.

Each year the OCIE’s NEP issues a report of its examination priorities. In recent years,
examinations have focused on:

New investment advisers to private-equity and hedge funds;?

Never-before-examined registered investment advisers;?

Municipal advisors;*

Fraud and prevention;’

Technology (including internal controls, market access, operational capabilities,

cybersecurity, and preparedness for system outages and malfunctions);®

® Dual registrants, and in particular, supervisory structures and whether a customer
is placed in a brokerage or investment advisory account;” and

®  Advisers who switch from SEC to state registration to unveil potential deficiencies

in areas such as suitability and books and records maintenance.®

In addition, if a tip, referral, or complaint against a firm is received by a regulator, that
firm is more likely to be examined and classified as a “higher risk” adviser. Moreover,
if a firm made an investment in a Ponzi scheme, even if that firm is far removed, it
is likely that the adviser will be examined as part of the staff’s investigation of the
underlying issuer.

The SEC’s annual request for budgetary resources also impacts the examination process.
With additional resources the commission is able to hire additional examiners, expand
technology, and advance current regulatory initiatives. Consequently, this has enabled the

See http://www.sec.gov/about/offices/ocie/national-examination-program-priorities-2013.pdf

® See http://www.sec.gov/about/offices/ocie/nbe-final-letter-022014.pdf

See http://www.sec.gov/about/offices/ocie/national-examination-program-priorities-2015.pdf

See http://www.sec.gov/about/offices/ocie/national-examination-program-priorities-2014.pdf

See http://www.sec.gov/about/offices/ocie/national-examination-program-priorities-2014.pdf, and

Risk Alert on SEC Examinations of Business Continuity Plans of Certain Advisers Following Operational
Disruptions Caused by Weather-Related Events Last Year (Aug. 27, 2013), http://www.sec.gov/about/
offices/ocie/business-continuity-plans-risk-alert.pdf, and CCLS Risk Management Update on Cybersecurity:
Important Considerations for Investment Advisers and Broker-Dealers (May 2014), http://www.corecls.com/
cybersecurity-important-considerations-for-ias-and-bds/

See http://www.sec.gov/about/offices/ocie/national-examination-program-priorities-2014.pdf

See “State Exams Target Former SEC Registered Advisers,” Institutional Investor Compliance Intelligence
(Aug. 22, 2013).
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staff to increase the proportion of advisers examined each year and to concentrate on what
is deemed to be “higher risk” focus areas, such as custody and performance advertising.

II. THE EXAMINATION PROCESS
Types of Examinations

The SEC generally has four types of examinations. This includes risk-based routine
examinations, limited-focus examinations, “sweep” examinations, and for cause ex-
aminations as a result of a tip, referral or complaint, whistleblower, rule violation, or
emerging risk.

Risk-Based Routine Examinations. Historically, the SEC conducted routine exami-
nations based upon an examination cycle over a set period of time. Today, the NEP
conducts its routine examinations based on risk matrices. Consequently, compared to
FINRA examinations that typically occur on a two- to three-year cycle, investment
advisers may not be aware of the exact timing of their examination. Generally, the
longer the period during which an adviser has not been examined, the more likely it
is that the firm will be placed in a “higher” risk category.

Limited-Focus Examinations. A limited focus exam is just that: It is an examination
that focuses on a particular area such as the compliance program of new advisers to
hedge funds and documents such as the Form ADV and compliance manual.

For the risk-based routine and limited-focus examinations discussed above, there are
several factors which trigger these types of examinations. Risk analytics are used to
help prioritize which firms should be examined first and for how long. Here, the SEC
reviews regulatory reports on Form ADV, Form PE Forms 13E 13G, and 13H, and
other industry databases to determine which advisers pose the highest degree of risk.
The staff also considers the date that the adviser was last examined as well as prior
deficiencies. Based on performing these quantitative analytics, advisers are strategically
selected for examination.

The SEC also will take into consideration its examination priorities and program ini-
tiatives. This includes evaluating an adviser’s core risks such as fraud prevention and
investor protections; corporate governance and the firm’s control environment; use
of technology and operational capabilities; conflicts of interest, including compensa-
tion arrangements, allocation of investment opportunities, and investment strategies
for retirees; marketing and performance claims; compliance program advocacy; and
complex business structures, including dual registrant models and wrap-fee programs.
In addition, SEC staff takes into account new laws and regulations, product risks, and
examination priorities. For example, a focused examination may concentrate on an
area such as cybersecurity so that the SEC can assess the adviser’s security and potential
threats, including malware, network breaches, compromises with client accounts, and
safeguards for those that have client log-ins.
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“Sweep” Examinations. A third type of examination is a sweep examination. During
a sweep examination, the SEC conducts an investigation of a particular set of business
practices across numerous advisers or funds. Generally, such exams are spurred due to
particular business concerns, such as use of social media, disaster recovery efforts, and
sale of structured products.

For Cause Examinations. Finally, “for cause” examinations typically are triggered by
some event, such as receipt of a customer complaint or receipt of a “tip” from a particular
employee or former employee. It also may be triggered based on examination findings
that the staff believes warrants further investigation for potential federal security law
violations. When a for cause examination commences, the commission may provide
the adviser’s custodian of records with a letter notifying the firm of the SEC’s com-
mencement of an investigation accompanied by either a request list or a subpoena to
provide documents and give sworn testimony described in an accompanied attachment.
Commonly requested areas include all books and records related to the subject area of
the investigation, banks and other financial records, formal testimonies by employees,
and interviews with clients. The purpose of this type of examination is to determine
whether some type of egregious behavior, such as lying, cheating, or stealing may have
occurred, and if it did, whether the adviser was or should have been aware of it. In
more formal investigations, the SEC will evaluate scienter and potential violation of
the antifraud prohibitions found in Rule 206 of the Advisers Act.

Stages of an Examination

One of the most frequently asked questions posed by advisers is whether they will
receive notification prior to the staff coming onsite. The answer: not necessarily. For
most examinations, typically the SEC will send an initial document request list to the
representative agent listed on the organization’s Form ADV. Generally, the adviser will
have a certain period of time to respond to the SEC’s requests, which may range from
a couple of days to two weeks, depending upon the volume of the specific requests.
Should the SEC not provide notice prior to entering an organization, the adviser will be
given a reasonable period of time, typically between 24 to 48 hours, to readily produce
all requested information.

During this initial inquiry and identification stage, the examiner will review the firm’s
risk factors and assess the adequacy of the firm’s policies and procedures for address-
ing those risks. The examiner will focus on whether firm policies are clearly defined,
whether the procedures are followed by personnel, and whether the organization’s
procedural controls clearly articulate duties for personnel to perform. Concurrently, the
examiner will evaluate the effectiveness of supervisory controls, including the type and
frequency of supervisory reviews, the records created by the adviser to track and report
forensic and transactional test outcomes, and the existence of escalation procedures for
exception or outlier results. In assessing organizational risks, the examiner will review
past SEC deficiency letters, assess past and current compliance discrepancies, and
consider current priorities in the SEC’s examination process. In addition, the examiner
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will inquire about changes in the firm’s business, including new lines of products and
services offered, and consider what, if any, potential conflicts of interest might exist as
a result. If conflicts are identified, the examiner will explore what checks and balances
might be needed to address those conflicts. Finally, the examiner will consider changes
that occurred in applicable regulations that might necessitate having the firm revise its
policies and procedures.

During the onsite portion of the examination, the commission will continue its evalua-
tion of the firm’s compliance program. Similar to an adviser’s own annual review process,
the examiner will conduct forensic testing using, among other things, its national exami-
nation analytics tool (NEAT) to determine whether there is a suspicion of subversion
of the compliance system through some means that may be difficult to detect through
some other form of testing. For example, the staff will look for aberrational performance
and for trends to detect whether there was any insider training at the advisory firm. In
other circumstances, the examiner may review broker delegation processes and then
listen to telephone calls between the trade test and the broker dealer to help ensure that
there are no “arrangements” that would influence brokerage allocation. The ultimate
goal during this stage is to help determine and identify whether trends and patterns
exist that could evidence misconduct by advisory personnel.

While onsite, the examiners will request to speak with certain personnel at the orga-
nization, which typically include C-level executives (i.e., the chief executive officer
(CEQ), the chief investment officer (CIO), the chief financial officer (CFQO), the
chief compliance officer (CCO), the chief information officer, etc.). In order to evalu-
ate internal controls, the examination team also may request demonstrations, which
typically involve mid-level employees showing the day-to-day processes and protocols
they use for surveillance and supervision efforts. Consequently, it is imperative that
employees are well prepared in advance prior to speaking to examination staff; (a process
described in detail later).

As a result of the interview process and internal demonstrations, the staff may have addi-
tional follow-up requests. They may include, among other things, additional interviews,
documents, and written explanations describing the firm’s compliance control efforts.

Prior to the examiner’s departure, the adviser should request an exit interview. During
this phase, the adviser will become aware of areas of potential concern that the staff
may have found deficiencies on during the course of its onsite review. This will enable
the adviser to both clarify any misunderstandings that the examiners may have related
to the firm’s compliance program as well as to proactively respond to any concerns. If
there are areas identified that require action by the adviser, it is best to act immediately
and, if possible, provide documentation subsequent to the examination demonstrating
what actions were taken or will be taken by the firm.

After the staff has concluded its review, the examiners will determine what type of
action(s) should be taken as a result of the findings. The outcomes of an examination
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generally are memorialized in the form of a response letter from the SEC. Response
letters generally take one of five forms:

No findings of deficiencies and no further action by the staff;

A deficiency letter;

A deficiency letter and request for special meeting;

Referral of the matter to the SEC Division of Enforcement for a formal investiga-
tion; and for reoccurring or recidivist deficiencies; or

= A deficiency letter and referral to another office or division in the SEC, such as the
Division of Investment Management.

In some instances, the adviser may not receive any formal letter from the SEC (al-
though this is rare). Most commonly, when a deficiency letter is received, the adviser
is requested to respond in writing to the staff about what steps the firm will take to
correct any noted deficiencies. It is critical for the CCO to share the deficiency letter
with members of the senior management team for collaboration on how the firm will
address each of the noted areas.

What Advisers Can Do to Prepare for an SEC Exam

Understanding how an SEC examination is performed is critical to an advisory firm.
The keys to a successful examination occur in the preparatory stages, well before the
regulators arrive. As part of the overall compliance review, it is important to evaluate
the risks within the organization. There are several ways to accomplish this evaluation:

»  Conduct a conflict inventory. Detecting conflicts and mitigation thereof is one of the
most important steps to unveiling potential areas that the regulators will focus on
during an examination. Outside business activities, compensation arrangements, side
by side management, and most favored nation clauses are some of the most common
conflicts that exist for investment advisers. Consider developing a conflicts inventory
worksheet, which should be evaluated no less than annually in your organization.
Exhibit A at the end of this chapter is a sample Conflict Inventory Worksheet;

»  Review the prior examinations regulatory deficiency letter. Deficiencies that were noted in
the prior examination typically require attention. Ensure that if action steps were noted
on the firm’s response letter to the SEC, they actually occurred. If changes in business
model resulted in the firm not taking such actions, ensure that the firm can document
and demonstrate why those actions were not taken. For example, if the adviser noted
during the examination that the firm would cease placing performance marketing
materials on its website and three years later, the adviser elected to place performance
numbers on the website, the firm must be able to demonstrate what internal controls the
organization developed to allow it to take actions contrary to representations provided in
the response letter (e.g., performance numbers audited and reviewed by auditing firm);

»  Review the latest SEC examination focus areas and any new risk alerts. Such materials
are available at www.sec.gov. These updates will include important information on
current examination focus areas. Based on this information, compliance officers
should work with senior management to identify potential risk areas;
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n  Consider new regulations that were recently promulgated. Determine whether the firm
needs to develop new policies and procedures or enhance existing processes. To
conduct this task, compliance officers may wish to consider using an annual compli-
ance policies and procedures worksheet. A sample of this is provided in Exhibit B;

»  Make notes of customer complaints and allegations of wrongdoing. Timely investigate the
legitimacy of such allegations to ensure that internal controls are addressed accordingly.

»  Conduct a risk assessment. Consider whether the organization should engage an in-
dependent third party to conduct a risk assessment of the firm not only to ensure
whether books and records are in order, but moreover to identify areas that may require
additional attention or enhancement. Should the compliance officer conduct the risk
assessment internally, when possible, use independent managers for reviewing the
subject areas. A sample of a compliance risk focus matrix may be found in Exhibit C;

»  Gather evidence that the compliance program is ‘dynamic.” The SEC is evaluating the
competency of compliance officers. Therefore, it is important that the CCO be able
to demonstrate his or her ongoing continuing education through participation in
industry conferences, industry work groups, certification programs, and training.
Consider whether to develop a report on all of the different actions that compliance
has taken during the course of the year to enhance its competency and increase the
dynamics of the firm’s overall compliance efforts. Exhibit D provides a sample report;

n  Consider performing a mock SEC regulatory examination. The NEP initial document
request list is readily available on the internet and should be reviewed frequently by
the firm’s compliance officers to determine whether the firm has such books and
records and their preparedness for gathering such information on a timely basis. A
sample of a document request list is provided in Exhibit E; and

»  Review SEC “compliance alerss.” This letter addressed to CCOs summarizes select
areas that SEC examiners have recently reviewed during examinations and the
compliance practices they observed. One recent compliance alert” provided various
suggestions on notable practices that can help address top examination deficiencies:
— Test whether the firm’s code of ethics is incomplete, not followed, and/or moni-

toring not performed;

— Check whether procedures are in place to ensure that trading does not occur
in client accounts, employee personal accounts, or the adviser’s proprietary ac-
counts while the adviser or its employees are in possession of material, nonpublic
information pertaining to that security;

— Compare performance of client accounts with the performance of personal and
firm proprietary accounts employing similar investment strategies to see whether
there is any indication of preferential treatment;

— Ensure that trade allocations are determined prior to or soon after the trades were
executed and documented to ensure allocations are consistent with firm policies;

— Determine how the adviser is managing conflicts of interest in proxy voting and
document the process accordingly;

— Be able to express how the firm is conducting its review of conflicts of interest;

° See https://www.sec.gov/about/offices/ocie/complialert0708.htm. In addition, advisers should consider
staff Letters, Risk Alerts and Special Studies and Reports that can be found at https://www.sec.gov/about/
offices/ocie/ocie_guidance.shtml
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— Ensure that the firm is providing adequate disclosures of increased risk with
respect to liquidity and valuation, as required for riskier investment strategies
and products;

— Be sure that the firm is conducting a best execution analysis (including soft dollar
usage) and that it is documented;

— Analyze whether high-risk areas are sufficiently staffed, and/or are staffed with
individuals that have adequate experience to supervise those areas (examples could
include trading, portfolio management, valuation, and performance advertising
reviews); and

— Review the advertising and sales literature, including responses to requests for
proposal, to ensure that they contain neither false nor misleading information.

Prior to even receiving an examination notice from the commission, the CCO should
prepare for the firm’s next SEC examination. This can be accomplished by testing
whether key personnel within the organization are able to gather the items listed on the
NEP document request list on a timely basis. Organization and strong communications
are essential to orchestrating an effective system of document retrieval. Protocols on
the maintenance of these records should be reviewed by the CCO on a periodic basis,
and no less than annually.

Advanced Preparations by the Staff

In preparation for examining an investment adviser, the staff takes very deliberate steps
to learn about the registrant, its structural risks, compliance systems, and conflicts of
interest that affect its customers and investors. Typically, OCIE begins by reviewing
the registrant’s Form ADV, website, and marketing collateral to learn how the adviser
is representing the firm, its products, and services to its clients, including material
disclosures related to its business. From this, OCIE customizes an initial document
request list that is delivered to the adviser for production of certain books and records.
Among other considerations, OCIE assesses the ability of the adviser to readily produce
such documents and evaluates whether they are being maintained in accordance with
the Adviser’s Act recordkeeping requirements. Data analytics is commonly used by
the staff to identify potentially fraudulent, suspect, or illegal activity, to spot adviser
representatives who may be circumventing firm policies or federal regulatory require-
ments, and to evaluate the compliance controls employed by the investment adviser,
such as for best execution analysis and insider trading detection.

Depending upon the type of examination, the staff often focuses on how the registrant
responds to certain requests for information on current SEC priority areas in which
OCIE has found higher levels of deficiencies on previous examinations. Recent examples
include business continuity plans, compliance program documents of never-before-
examined advisers, and cybersecurity controls.

Areas where potential deficiencies are noted will become a focal point of the staff’s
onsite portion of the exam.
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I1l. CUSTOMARY REGULATORY REQUESTS
Books and Records Document Requests

Prior to coming onsite to conduct an examination, the SEC staff will review various
documents as prepared by the adviser. Most commonly this will include the firm’s dis-
closure documents, marketing efforts and materials (including the firm’s website, social
media channels, and promotional materials), communications with clients, internal
communications, and trade blotter. With this information, the staff will prepare for
the onsite examination, focusing on particular areas to gain additional insights and
information. Specifically, the examiner will analyze how the firm is proactively address-
ing higher risk areas through internal controls, considering:

= Does the adviser manage risk effectively at the product and asset class level?

® Are key risk management, control, and compliance functions structured and re-
sourced to be effectively embedded in the business process, while having the necessary
independence, standing, and authority to be effective in helping the organization
identify, manage and mitigate risk?

= Does senior management exercise effective oversight and is risk management embed-
ded in key business processes, including strategic planning, performance manage-
ment, and compensation incentives?

» How are internal reviews used to help verify and provide assurance regarding the
operating effectiveness of risk management, compliance, and control functions?

® Is the governance of the organization staffed and structured to effectively set risk
parameters, foster an effective risk management culture, oversee risk-based compen-
sation systems, and effectively oversee the risk profile of the firm?

Notably, the SEC recognizes that small advisers (defined as five or fewer employees)
and/or newly registered advisers face distinct compliance issues. The staff will con-
centrate on how a small adviser is addressing enterprise risks, particularly because in
many instances the small adviser has professionals holding multiple roles. Based on
this, the commission will evaluate how conflicts are being managed and what risk
management strategies are employed, which will differ for each particular firm and
business model.

Finally, the staff will review the adviser’s risk management techniques and will refer-
ence the adviser’s policies and procedures and annual review report for essential ele-
ments. During examination, the SEC then will assess not only whether such policies
and procedures are effectively implemented but also whether management is setting
a “tone at the top” of the organization for fiduciary and regulatory obligations to be
taken very seriously. Among other things, the staff will assess the system for oversight
of both compliance and risk management generally.

To assist in its assessment of the organization’s risk, expect document requests to cover
a one- to two-year period to include the following:
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Recent policies and procedures, including any changes made and the date of
those changes;

Client disclosure documents, such as Forms ADV Part 2 and offering materials;
Investment advisory agreements;

Solicitor and revenue sharing agreements;

Code of ethics and corresponding personal trading records;

Trade blotter, including identification of the firm’s ten most and least profitable trades;
List of terminated client accounts;

Examples of any violations of firm policies and procedures;

Soft dollar budget or similar document that describes the products and services
obtained using clients” brokerage commissions;

Description of all positions held in side-pockets or special situation accounts together
with their valuation on the date of the related calculation of net asset values;
Minutes of investment and/or portfolio management committee meetings;

A list of the firm’s investment strategies (e.g., global equity, high-yield, aggressive
growth, and long-short), the corresponding performance composite in which the
strategies are included, if any, and the identity of the portfolio managers;

The CCO’s written annual review report;

Risk assessments and internal audit reports;

Cybersecurity controls;

Conflict of interest assessments;

Financial records;

Organization charts;

Proprietary performance reports;

Customer complaints;

Business continuity plans;

Corporate records;

Electronic emails of C-level executives;

Materials used to promote the firm, including prospective client marketing pieces; and
Due diligence reports.

The aforementioned documents should be readily available to produce to the staff
upon request.

Management and Employee Interviews

The SEC’s examination program focuses strongly on the firm’s culture of compliance,
including tone at the top and effectiveness of the compliance program. To evaluate these
areas, the staff frequently reviews such items as firm e-mail communications (particularly
to and from senior management team members), the compliance program’s annual review
report, and prior examination findings, and thereafter, conducts employee interviews.

It is critical for senior management and key employees to be prepared for and under-
stand the examination interview process. Prior to the examination, compliance should
meet with such individuals to provide insight into what to expect.
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Typically, the staff will ask to speak to specific employees responsible for business risk
areas such as trading, portfolio management, operations, finance, and legal/compliance.
Employees will be asked about their role(s) and responsibilities within the organiza-
tion, including firm policies, procedures, reports and forensic tests that they oversee,
administer, and become accountable.

Sometimes an employee may be asked about an internal control that he or she may not
be completely familiar with. In those circumstances, the employee should be up front
and let the examiner know that another individual may be more knowledgeable about
that area. It is imperative to always be honest and forthcoming. If the employee does
not know the answer to a question, he or she should simply respond “I don’t know.”
The compliance officer also can let the examiner know that he or she will research the
answer to the inquiry and get back to the staff as soon as possible.

Many times when conducting an interview, the staff will ask a question, listen to the
answer, and then wait a moment to see whether the interviewee has anything to add.
Employees should not feel compelled to fill that moment of silence. As a good rule of
thumb, examination interviews should be treated and viewed with the same protocols as a
deposition; i.e., the interviewee should listen carefully to the question and respond only to
the question that is asked. If the staff poses a yes/no question, the employee should simply
respond yes or no. Once the question is answered, the employee should stop talking and
wait for the next question. Although it is important to be open, the interviewee should
not volunteer any information unnecessarily. Moreover, if the employee does not under-
stand the question being asked, he or she should not hesitate to let the examiner know.

As a general rule, the CCO should always be present during the interview process.
The CCO is in the best position to help clarify responses relating to the firm’s internal
controls, clarify the question posed by the staff to the respondent, and help ensure that
the most knowledgeable employees are responding to a particular set of inquiries. If
the firm determines that the CCO’s presence is required during employee interviews,
consider documenting this requirement within the firm’s compliance policies and
procedures manual so that both employees and the staff is aware.

Spend sufficient time training employees on how to prepare for an SEC examination
interview. In addition to the above guidance, the following is a list of considerations
to address during training:

Do not interrupt the examiner; let the staff finish asking the question before responding;
Pause to think before responding to the examiner’s question;

Do not speculate; it is better to reply “I will get back to you”;

Provide concise, clarifying answers;

Respond only to the question asked;

Always have the CCO, or a competent delegate, present during employee interviews
to take notes, document subsequent books and record requests from the staff, and
clarify responses;

® Be professional and respectful; do not provide sarcastic remarks;
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= Review key documents, such as the Form ADV, firm policies and procedures manual
and investor documents prior to the interview;

m Be able to clearly articulate their role(s) and responsibilities, and particularly how
the firm supervises a particular area; and

= Ifa question is too broad, ask for the examiner to clarify its scope.

It is important for supervisors to be aware of any “gaps” within their area and how to
best respond to inquiries when asked. It is important to prepare with outside counsel,
as necessary, who can provide guidance on how to address sensitive areas.

Review of Firm Operations and Systems

During the onsite portion of the exam, it is customary for the staff to ask for dem-
onstrations of the firm’s operational systems, including those used to survey portfolio
management, trading, emails, advertisements, personal trading, and any other area
where technology is used to supervise an activity. While firm members should cooper-
ate, it is important to manage this process.

The management should establish a contact person for demonstrating the firm’s op-
erational systems. Do not give the examiners free reign to view and access any and all
technologies or computer files. Rather, identify what specifically the staff would like
to see and have the contact person sit behind the keyboard and demonstrate how the
firm performs certain internal control functions.

The contact person should note each area that was demonstrated to the staff. Keep a
running list of any specific records requested. This way, the CCO will be able to identify
what area(s) the examination team is focusing on and provide supplemental informa-
tion, as necessary, to further clarify internal controls that the firm has established. If any
of the records contain sensitive information, work with outside counsel to determine
whether confidential treatment should be requested.

IV. PREPARING FOR A REGULATORY AUDIT

In the continuing aftermath of the Bernard Madoff scandal and the passage and implemen-
tation of the Wall Street Reform and Consumer Protection Act of 2010'° (“Dodd-Frank”)
there is enhanced focus by federal, self-regulatory, and state regulators to continuously
monitor and audit investment advisers and other financial industry participants to foster
compliance with the various statutory and regulatory requirements. For advisers and
their personnel tasked with designing and implementing the firm’s compliance program,
this enhanced scrutiny can heighten anxiousness felt in the face of an impending SEC
examination. However, with careful and deliberate preparation, anxieties will hopefully
lessen while the firm derives several important potential outcomes. They include:

» A stronger, more effective, compliance program. The process of preparing for a regula-
tory examination necessarily entails an internal examination of a firm’s compliance

0 P.L.111-203, H.R. 4173.
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program focused on its design, implementation, and effectiveness. As gaps or de-
ficiencies are identified and addressed, the overall compliance system will become
more robust and effective;

Increased firm value through reduced risk and enhanced efficiencies. Compliance
programs are designed to enable a firm to fulfill the various statutory and regula-
tory requirements under which they operate. These requirements are designed to
protect investors from bad, unfair, or malicious business practices. The failure of
a firm to adhere to these requirements can create a range of liabilities, including
fines and other penalties imposed by regulators in enforcement proceedings; costs,
including legal fees and human capital expended by the firm to defend a lawsuit
or customer complaint; and associated reputational harm and damages that may
result. In addition, the more time, money, and attention a firm must devote to put-
ting out “compliance fires” means the less time, money, and attention that firm can
devote to its core business. Firms can mitigate compliance risks and address areas
of potential concern by conducting periodic internal risk assessments, testing the
effectiveness of policies and procedures, ensuring all required records are maintained,
and conducting a mock SEC examination to identify and address potential internal
control deficiencies. Taking these steps will help to identify areas of the business that
could negatively impact investors and expose the firm to liability. At the same time,
such steps also will help to identify where protocols need to be enhanced, which
will help to create a more efficient and effective compliance program—invaluable
to the firm enterprise; and

Better responsiveness to examiner requests. Firms that proactively prepare for a regula-
tory examination are better prepared to more readily produce requested documents
and provide targeted, responsive answers to staff inquiries. One way to accomplish
this is to obtain a copy of a recent OCIE examination document request list. This
will provide guidance as to specific areas of focus the SEC will concentrate on dur-
ing the examination and help the firm to organize books and records in advance.

To position the firm for a successful examination, it is essential to plan ahead and
establish a solid compliance program. Consider taking the following steps to identify
areas that may require attention prior to the staff’s arrival:

Assess the strengths and weaknesses of the firm’s compliance program by review-
ing policies and procedures, thinking about what risks the compliance program is
designed to address. Consider the firm’s annual review and assess how effective it is
in identifying and ameliorating risks and improving controls so that clients and the
firm are better protected;

Consider changes to the firm’s business and whether to modify the compliance
program to address such changes. Changes may include new product and service
offerings, implementing new investment strategies, expanding into new markets,
using new distribution channels, entering into new contractual arrangements, mak-
ing staff changes, and undertaking strategic outsourcing;

Evaluate the firm’s compliance training program. Make sure all employees are edu-
cated about the firm’s compliance program, how it works, what responsibilities they
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have in connection with the program, and the importance of faithfully administering
the program. Senior management should be visibly engaged and supportive of the
training program with an eye toward fostering a “culture of compliance”;

= Review prior regulatory examination results and ensure that any identified defi-
ciencies have been addressed. To the extent that the firm made a representation
that something was done and is no longer applicable, be sure to make a note to the
compliance file about what occurred;

= Inventory the firm’s books and records to ensure required records are being maintained;

» Consider how compliance officers are documenting compliance and supervisory
reviews. Generally, oral reviews do not sufficiently demonstrate to examiners that a
review actually took place. Consider the mantra, “if it’s not in writing, it’s as if the
review did not occur”;

= Timely review audited financial statements and auditor internal control reports to
assess the impact they may have on the firm’s compliance program; and

® Be aware of current SEC initiatives and recent enforcement actions. These may be
found in a variety of sources—the SEC’s website,"" industry compliance seminars,
compliance publications, law firm newsletters, and compliance consultants. Consider
how these areas affect your compliance program in light of your business model and
how you would respond to an examiner’s inquiries on the subject.

Building a dynamic and effective compliance program will position the firm for a suc-
cessful regulatory examination. The program will help to demonstrate a strong culture
of compliance and help to demonstrate the seriousness with which the firm approaches
its compliance obligations. This in turn may help boost the examiner’s confidence in
a compliance professional’s explanations if a compliance program deficiency is discov-
ered. On the flip side, failure to demonstrate a positive culture of compliance will likely
result in the examiner having an enhanced degree of skepticism toward the firm, its
personnel, and its compliance program.

Getting Organized

Strong communication and organization are keys to a successful examination. Senior
management should announce to employees that the firm is about to undergo a regula-
tory exam. To the extent it is known, share information related to when the examination
is scheduled to start, the expected duration of the exam, where the staff will be located,
and general office protocols. Remind employees that they should:

m  Adhere to a “clean desk” policy, whereby all confidential and sensitive information
(such as client identifiers) is secured at night;

Lock file cabinets and secure office doors at night;

Shred unwanted documents containing confidential client information;

Guide persons they do not recognize to their destination; and

Be mindful of conversations within earshot of the examiners.

" OCIE publishes National Examination Risk Alerts, available on the SEC’s website, to draw attention to areas
of SEC focus.
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To initiate document production, identify a central person to collect and organize all
submissions to the staff. Make sure that all files are clearly labeled and in the order
requested by the examiners. Remember that the goal of document production is to
demonstrate the effectiveness of the firm’s compliance processes. Therefore, docu-
mentation should reflect how the organization’s daily processes and workflows help to
achieve compliance with the firm’s policies and industry regulations. Consider whether
a brief memo or narrative may be needed to describe the purpose and flow of the firm’s
internal controls.

In addition, determine whether the firm will provide copies to the staff of those docu-
ments they wish to duplicate. To control the process, consider providing the examiners
with Post-it Notes and ask them to tag which documents they wish to have. Then,
duplicate copies of all documents produced to the SEC examiners for the firm and
consider a third set for the firm’s outside counsel. That way should an issue arise, the
compliance officer will know the sources from which the staff is obtaining its infor-
mation. For production of sensitive information, contact outside counsel to discuss
whether to have documents Bates stamped and obtain Freedom of Information Act
treatment. This will help to more easily reference such documents, which should also
be kept on the firm’s privilege logs.

Establish a Primary Contact with the SEC Staff

During the initial interview, establish who the firm’s primary contact is to the staff
(which typically is the CCO). This will help to streamline the examination process and
avoid unnecessary confusion.

The role of the primary contact is multifaceted and includes educator, gatherer, pro-
vider, and advocate.

Educator. The primary contact generally is present for most, if not all interviews, and
educates the staff about the firm, its products and services, and how they have changed
since the last examination. The primary contact also answers or finds the answers to
questions that the firm’s employees may not readily know.

Gatherer. During the course of the examination, the staff may ask for new or supple-
mental documents to review. The primary contact is responsible for ultimately gathering,
organizing and presenting these documents for production. But beware: Sometimes
examiner requests may involve documents from nonregulated members in the firm’s
group of companies that the firm may not be obligated to produce, such as an affili-
ated trust company or CPA firm. In these instances, the firm should carefully review
each document request prior to production and question the staff about its relevance
or applicability if it appears the request goes outside the scope of the examination. As
a practice tip, carefully review the disclosure documents that the SEC provides at the
inception of the exam. These disclosures will help the firm to understand the SEC’s
lawful reach and to recognize when it is exceeded.
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Provider. The primary contact often liaises between the examiners and firm’s senior
management team. This includes, among other duties, establishing what days and
times interviews will be conducted, who from the staff will explain the purpose and
scope of the interview, which employee of the firm is to be interviewed, persons to be
present during the interviews (e.g., CCO or legal counsel), the inventory of documents
requested by the staff, expected duration of the staff’s in-house examination, and the
timing of the exit interview.

Advocate. The primary contact also may serve as an advocate for your firm—and the
compliance program it has developed. For example, if the staff is concerned about a
violation that the firm does not believe has been interpreted correctly, the primary
contact may become an advocate, explaining why the questioned practices are legal
or inadvertent.

Prepare Employees for the Examination

Throughout the exam, it is critical for firm members to demonstrate competency and
knowledge of not only the latest rules, but of the firm’s compliance program, particu-
larly for their personal areas of responsibility. Can firm supervisors clearly articulate
their risk controls, oversight, and supervision of critical practice areas? Do managers
understand their roles, responsibilities, and escalation processes within the organization?
Can employees express the firm’s email etiquette—what to say and what not to say? Do
personnel know how the firm communicates newly adopted firm policies—through
departmental meetings, trainings, e-news bulletins, or teleconferences?

In her 2004 speech, “The New Compliance Rule: An Opportunity for Change,” Lori
Richards, director of the SEC’s OCIE, provided the following guidance.

Compliance staff should continually be asking: Are we detecting prob-
lematic conduct with this policy? Based on what we've detected, should
we alter our policy? Is there a better way to detect problematic conduct?...
Were the actions we took, once problematic conduct was detected, ad-
equate to deter problematic conduct by this individual or others?'?

Being able to answer these questions articulately and competently is essential to success
in today’s examination process.

Be Aware of SEC Examination Priorities and Focus Areas

Understanding the SEC’s current examination priorities is critical to help prepare the
firm for a regulatory exam. As previously mentioned, each year the SEC releases an
examination priority document that identifies those areas OCIE believes represents
heightened risk to the financial industry and to investors.

2 Lori Richards, The New Compliance Rule: An Opportunity for Change (June 28, 2004).
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Recent OCIE priorities include assessing issues related to market-wide risks, retail inves-
tors and retirement investors, cybersecurity controls, investment recommendations and
related marketing, suitability and fee structures, proxy services, never-before-examined
advisers and investment companies, and newly registered municipal advisors."?

Information about the SEC’s priorities and focus areas is available from a wide array
of sources. Visit the SEC’s website,'4 which features the NEP’s issuance of annual ex-
amination priorities, risk alerts, staff letters, and commissioner speeches which often
focus on current examination objectives. Also, consider third-party sources, such as law
firms, consultants, custodians, and other vendors, who often regularly hold seminars
and publish articles that report on current developments in SEC examination and
enforcement activities and provide general compliance program guidance.

V. MANAGING A REGULATORY EXAMINATION

Making Good First Impressions

First impressions say a lot about the firm and its culture of compliance. The opening
interview often sets the tone for the examination. Consider preparing a presentation
that covers, among other matters, an overview of the organization, the firm’s affiliates,
the products and services offered, the firm’s internal control environment, and its
compliance culture. This may further support information requested by the staff in its
initial document production letter.

In addition, during the examination process the staff will evaluate how the firm embeds
risk management into key business processes and decision making. At the onset of the
exam, make an effort to outlining for the staff how the firm addresses risks to help set
the tone for the firm’s culture of compliance.

Finally, be sure to proactively establish the firm’s internal control and risk management
environment at the onset. This is accomplished by:

® Demonstrating how the firm has updated its policies and procedures to prevent,
detect, and correct violations of the federal securities laws;

= Evidencing where the compliance program enhanced its tests that were done previ-
ously; and

= Explaining the type of testing performed on various policies and procedures (trans-
actional, periodic, and forensic) to help identify circumvention and ensure efficacy.

Setting Ground Rules and Controlling the Process

During the initial interview, set the ground rules for the examination. Establish what
time the examination will commence each day, who will serve as the firm’s primary

3 This list is not all-inclusive. For additional information, see http://www.sec.gov/about/offices/ocie/national-
examination-program-priorities-2015.pdf
™ See http://www.sec.gov/about/offices/ocie.shtml
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contact for the staff, what days and times interviews will be conducted, and the expected
duration of the staff’s in-house examination.

The examination can be further managed and controlled by having key firm personnel
proactively take the following steps:

1. Identify the securities regulations that govern the firm’s practice areas;

2. Review policies and procedures for clarity and effectiveness, noting any potential
areas of concern; and

3. Gather compliance program documentation in advance, such as risk assessments,
annual review reports, exception reports, training program documents, and books
and records substantiating the strength of the organization’s internal and super-
visory controls.

These advanced preparations will help the firm’s management team to refresh their
knowledge in key areas and be organized for both interviews and subsequent docu-
ment production.

Demonstrating the Dynamics of the Compliance Program

The SEC is increasingly interested in evaluating whether a firm’s compliance program is
dynamic. To prove that the compliance program is robust, it is important to demonstrate
the adequacy of resources dedicated to compliance and the effectiveness of compliance
controls (e.g., supervision, compliance training initiatives, and technology manage-
ment). Show examples of the firm’s proactiveness in detecting and preventing potential
compliance concerns, and illustrate support for compliance by senior management (the
tone at the top). Consider formulating a one-page report highlighting those efforts.

For example, begin by gathering supporting documentation of the compliance efforts.
If the risk management or compliance officer has a formal process for reviewing and
identifying risk in the organization, have it available for review by the staff. Be pre-
pared to discuss how the analysis was prepared (often termed risk mapping) and what
procedures are in place to evaluate enterprise risk.

To help demonstrate the compliance process, consider maintaining a log and supporting
documentation of when policies and procedures change or new ones are implemented.
This may help the staff to better understand which policies and procedures were in
place when the activity or transaction they are examining occurred.

In addition, gather documents evidencing the firm’s investment in compliance. If
the firm has purchased new compliance software, hired new compliance personnel,
or encouraged compliance staff to participate in industry conference or compliance
membership organizations, document this. List third-party sources, such as outside
counsel, consultants, and others used to provide compliance training.

Perhaps most importantly, demonstrate that compliance personnel are competent.
Discuss how the CCO keeps abreast of new laws, regulations, and interpretations, such
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as by attending educational meetings and reading industry periodicals. List how the
CCO has taken this information and applied it to the compliance program, such as
through enhancements made to review processes, exception reports, and the forensic
testing performed on the organization’s procedures. Maintain copies of conference and
reference materials to help further support the initiatives.

Advocating the Organization’s Position

A prime goal once the examination begins is to be an advocate for the firm—and the
compliance program it has developed. If the staff is concerned about a violation that
the firm member does not believe has been interpreted correctly, advocate the case to
the staff. Be able to explain why the questioned practices are legal or why they are in-
advertent. In doing so, be careful to avoid confrontations with the SEC. If the liaison
believes something is awry, he or she should request a meeting with the senior inspec-
tion staff to further advocate the firm’s position.

When to Create Custom Reports

Many advisers struggle as to how proactive they should be during an SEC exam.
Although the liaison does want to provide the staff with meaningful information re-
sponsive to the regulator’s inquiries, he or she also does not necessarily want to provide
custom reports that could confuse or mislead the commission. The following are some
dos and don’ts to consider:

® Do ask the regulator staff whether to create a customized report created to assist in
the review;

= Do not imply or infer that a “new” report was part of your compliance program
(unless it really was);

® Do create a custom report if it will be helpful to explain the firm’s controls;
Do not create a custom report if the report itself is complex or would raise additional
questions;

= Do negotiate cumbersome requests; and

= Do not fail to provide the staff with reports and documents requested during the
investigation which are responsive to their requests.

The Advisers Act sets forth various books and records requirements that may or may not
include these customized reports. However, even if not required, should certain reports
and records be maintained and presented in the examination process, that practice may
go along way in making the examination run as smoothly and as efficiently as possible.
For example, if the firm has a formal process for reviewing and identifying risk, have it
available for review by the staff. Be prepared to discuss how the risk manager or CCO
went about preparing the analysis (risk mapping) and what procedures keep the docu-
ment organic and representative of the organization’s business, regulatory, operations,
and reputation risk. Although examiners are focused on the firm’s compliance with the
Advisers Act, other applicable regulations, and written policies and procedures, there is
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a certain amount of comfort that comes with examining a well-run, thoughtful business
organization that evaluates risk at all levels. In addition, it is likely that the staff may
ask to see documentation of how the organization’s policies and procedures address
and mitigate the risks that have been identified.

Reports that demonstrate compliance processes and trends are important. Consider
maintaining a log and supporting documentation of changes or implementation of new
policies and procedures. This may help the staff to better understand which policies and
procedures were in place when the activity or transaction they are examining occurred.

Reports also can help demonstrate your review plan for the organization’s compliance
program, including projects completed and/or scheduled and timelines for performance.
Be sure to include supporting documentation: the review process, exception reports,
and forensic testing performed on the organization’s procedures. Remember to maintain
copies of all work papers.

Finally, “gap reports,” which capture weaknesses identified within the compliance
program, are helpful to demonstrate that a gap was identified and timely corrected.
Consider maintaining records that evidence the timeline of detection, corrective steps
taken, and preventative plans for the future. If a resolution has not been reached, include
a proposed action plan and keep track of its implementation.

VI. FINAL STAGES OF THE EXAMINATION PROCESS

Generally, the SEC will advise a firm when it is nearing the completion of its onsite
portion of the exam. Often, this is accompanied by final document requests and per-
haps an exit interview with the senior management team, as further described below.
However, typically, the examination process will not end here. The staff often returns
to their offices and continue the examination by reviewing and analyzing additional
documents, consulting with other departments, finalizing their conclusions, and pre-
paring finding. Consequently, the final portion of the onsite exam presents a critical
opportunity for the firm’s employees and leaders to make a lasting impression.

The Exit Interview

Depending upon the type of exam and initial findings, the staff may communicate
potential problems they detected so the liaison gains a sense of the examiners” concerns.
If not, he or she should attempt to engage them to ascertain this vital information.
This can be accomplished during one of two stages: the preliminary exit interview or
the exit interview.

The preliminary exit interview is an informal meeting that takes place prior to the
examiners’ conclusion of the onsite portion of the exam. Initial findings, follow-up
inquiries, and areas of potential concern may be discussed. The exit interview generally
consists of a meeting with the staff and advisory personnel to discuss preliminary exam
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results. Although the exit interview may be done at the conclusion of the onsite exam,
typically it occurs telephonically. If the examiner does not schedule an exit interview,
the liaison should request one.

The exit interview provides several important opportunities, including the opportunity
to gain a greater understanding of the examiner’s preliminary concerns and conclu-
sions. By discussing these concerns, the liaison may have the opportunity to provide
additional information, context, or insight that could soften or ameliorate the staff’s
concerns. Keep in mind that part of the examination process involves the staff learn-
ing the firm’s business. The regulatory staff may not have received or understood all
of the information that may be relevant to a concern. By understanding the factors
that led to the examination’s conclusions, the liaison may be able to provide additional
insights and information about the business or compliance program that can clear
up a potential gap prior to a deficiency letter being issued or other action taken. By
gaining an understanding of the examiners’ concerns, the liaison may also be able to
take corrective action that will cause that finding to come off of a deficiency letter.
An exit interview is also a good opportunity to reinforce to the examiners the firm’s
commitment to compliance at a time when the examiners are determining whether
a matter of concern rises to the level of a deficiency or warrants a referral to enforce-
ment. Remember, examiners are people, and reinforcing the organization’s eagerness
to maintain an effective compliance program at a critical time in the staff’s decision
making could make a difference during the final stage of analysis.

Post-Fieldwork

After the onsite portion of examination is completed, the staff will continue to work
to refine the preliminary analyses into final conclusions. During this period, the exam-
iners may request supplemental information either through interviews or document
requests. The staff also may consult other staff members or divisions within the SEC
for input for the analysis. In addition, opinions of SEC legal and accounting staff may
be sought to ensure consistency, and the staff may compare preliminary findings with
those of similar firms.

It is during this post-fieldwork time that the examiners finalize their conclusions as to
the results of the examination. If a long period of time has passed and the organization
has not heard from the staff, consult with counsel about whether to contact the staff
to learn the findings.

Examination Outcomes

Depending on the scope and complexity of the examination, the length of the exami-
nation may be as short as a few days or weeks or it could take months to complete. In
general, the SEC will seek to complete the examination within 120 days after it com-
mences. However, if the staff is unable to complete its work within that timeframe, the
SEC will notify the firm and provide an estimate about when the examination’s estimated
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completion is. Once the staff finalizes the examination results and determines what
actions should be taken as a result of its findings, the firm will be notified in writing.

Several results can occur from an examination, each representing a different level of
seriousness and severity.

The most desirable finding is a closing letter with no comments or recommendations
at this time. If the firm fortunate enough to receive this notice, keep in mind that the
staff is simply stating that it did not uncover any deficiencies during the examination
and not that there were no deficiencies that could be found. Continue to actively refine
and implement the compliance program so it remains as robust as practicable.

The most common result, however, is for some deficiencies to be discovered during the
course of the examination. In these cases, the advisory firm will receive a deficiency letter,
generally within 90-days of the exam’s conclusion that describes the issues discovered
by the staff during the examination. The letter typically cites regulations supporting the
staff’s findings and could also describe remedial steps the adviser should take to address
the deficiencies. The deficiency letter requires the recipient to submit a written response
to each deficiency, including the steps the firm plans to take to address any noted gaps.
The response to the deficiency letter generally is due within 30 days from receipt.

When serious deficiencies are discovered, and particularly those that harm investors
by putting client funds or securities at risk, the staff may refer the deficiencies to the
SEC’s Enforcement Program or another regulator (such as the state, and SRO or other
federal agency). Based on this referral, the Division of Enforcement or other regulator
will make a determination whether and to what extent it will investigate those areas.
Should a formal investigation ensue, the adviser will receive a formal order, which typi-
cally is accompanied by a subpoena for certain books and records. As further described
below, at the conclusion of the investigation, the Division of Enforcement or other
regulator will either conclude the matter with no findings or recommend an enforce-
ment proceeding against the firm.

Considerations for Responding to a Deficiency Letter

The firm’s response to a deficiency letter is of critical importance. Deficiency letters
should be addressed as soon as practical, with high priority placed by the firm on how
areas of concern will be addressed.

In the event the firm is unable to address a deficiency in the time frame set forth in
the deficiency letter, request more time and explain why additional time is necessary.
The staff generally will grant a request for extension if the rationale provided for the
delay is reasonable.

If the firm had an exit interview, the liaison likely has a good idea of the issues that will
be identified in the deficiency letter well in advance. Accordingly, consider the feedback
already received from the staff on areas of potential concern. Take steps where necessary
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to remediate those deficiencies so that the firm’s proactiveness can be highlighted in
the response letter.

Be deliberate and exacting when describing the firm’s corrective actions in the response.
The SEC will be looking for the firm to memorialize and demonstrate its understanding
and awareness of risk identification and mitigation by carefully managed protocols to
both correct infractions and prevent future violations from occurring.

Responses to a particular deficiency often acknowledge the issue and describe the reme-
dial steps that the firm intends to, or has already, implemented. Some firms may wish
to communicate with the examiners, particularly on more serious infractions, because
the remedial action plan is formulated to ascertain whether the proposed steps address
the staff’s concerns. Although the staff will not provide guidance on the adequacy of the
control measures, they may provide feedback as to whether the control appears reasonable.

In other instances, the firm may disagree with the staff’s conclusion. In those instances,
carefully work with outside counsel to formulate a well-thought out written response
to articulate the organization’s position. There may be additional information that
the staff was not aware of that could impact their findings and alter their conclusions.

The response letters to a deficiency letter are carefully analyzed by the staff. To the
extent that the staff is satisfied with the proposed remedial steps set forth by the firm,
the examination is closed. However, if the examiners find the response unaccept-
able—either because the firm has not taken the examination findings seriously or the
proposed remedial actions are inadequate (among other things)—the examiners may
request additional information or schedule an additional onsite visit to the firm to fur-
ther investigate or they may simply refer the deficiencies to the Enforcement Division.

Formal Inquiries

When the staff discovers matters of serious concern, the Division of Enforcement will
launch a formal inquiry to investigate the facts and circumstances to help ascertain
whether any illegal activity has occurred and if enforcement proceedings or other ac-
tions are warranted.

Formal inquiries are launched by the director of the Enforcement Division or his or
her designees issuing a formal order for investigation. If a copy of the formal order is
not given to the subject of the investigation, it should be requested. The formal order
may give valuable insight into aspects of the investigations such as the scope of the
investigation and the securities law violations that are suspected to have taken place.
In addition, the formal order can inform the firm which individuals and entities are
“targets” of the investigation, the activities being investigated, and key documents and
other evidence that may be pertinent to the investigation.

Unless related to a perceived industry-wide problem, formal inquiries are typically pri-
vate matters. Although initially this may help to shield the firm and its principals from
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potential negative fallout in the form or reputational risk and/or loss of goodwill from
being the subject of a formal inquiry, the recipient will nevertheless need to determine
if and when disclosure of the investigation is necessary. For example, a hedge or private
equity fund that is actively raising capital will need to determine whether and when
the formal investigation becomes a material risk based on the nature of the investiga-
tion and the surrounding facts and circumstances. If the general partners of the fund
believe that the investigation has a strong likelihood of leading to an administrative
proceeding that would materially and negatively impact the financial condition of the
fund, then they should weigh whether disclosure of the investigation to investors is ap-
propriate so as to not be fraudulent and misleading. Actively continuing to raise funds
while the investigation is undisclosed could lead to rescission rights of the investors
and potential lawsuits.

Anyone who is the subject of a formal inquiry should engage legal counsel to advise
and represent them throughout the process. Counsel can help the firm launch its own
internal investigation into the area(s) of concern. This may help to ascertain whether
there is indeed a problem, and if so, allow the firm to determine the best course of
action to take (which could include self-reporting, preparing employees for on-the-
record interviews, responding to subpoena requests for information, and, if applicable,
designing and implementing a remedial action plan to address identified issues). Keep
in mind, however, that the firm should not interfere with the SEC’s investigation or
take steps to cover anything up if something negative is discovered. If the firm does
embark on its own internal review, consider whether these efforts should be directed
through counsel. In most circumstances, this will help to ensure that the results of the
investigation are protected by attorney-client privilege.

Enforcement Proceedings

When a serious problem is found during the course of an examination, the staff will refer
the matter to the SEC’s Division of Enforcement. In making this referral, the staff will
consider, among other things, whether investors are harmed; whether there are indications
of fraud; whether misconduct is ongoing or severe; whether the perpetrator profited from
illicit activity; whether the firm’s supervisory procedures are appropriate and adequate;
whether there is intentional misconduct; the statutes or rules potentially violated and
whether the alleged misconduct touches upon an area of emphasis for the SEC.

Each year, a significant portion of the SEC’s enforcement cases come against regu-
lated entities referred by the staff through the examination process. The Division of
Enforcement reviews all referred matters by the staff and then decides whether to con-
duct a formal investigation. To proceed, the staff must obtain authorization from the
commission through the issuance of a formal order of investigation (“formal order”)
(as further described above). Once a formal order of investigation is issued, the staff
embarks on broad fact finding and investigation that could involve administration of
oaths, subpoena of witnesses, compelling document production and taking testimony."

> 15 U.S. Code §80b-9.
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Following the investigation, the SEC staff will determine whether to take no action
or to present the findings to the commission for its review and consideration of
bringing enforcement proceedings.'® Based on its findings, the SEC will determine
whether to pursue prosecution through a civil suit either in the federal courts or an
administrative proceeding.

In civil actions, it is common for the commission to seek an injunction to prohibit
future violations, request monetary penalties, seek the disgorgement of ill-gotten gains
and even bar or suspend individuals from acting in certain capacities within the securi-
ties industry."”

Administrative proceedings result in similar orders from the commission. However, in
addition, for regulated persons and entities, the commission may revoke or suspend a
license or registration and impose bars and sanctions.

For individuals and entities that do cooperate with the commission’s investigation,
certain benefits may accrue. These can range from reduced charges and sanctions to
taking no enforcement action at all.'®

In the event that the staff will be recommending an enforcement proceeding, Securities
Act Release 5310 permits persons involved in an investigation to present a statement to
the staff setting forth their position."” This is known as a “Wells Notice.” The purpose of
the Wells Notice is to inform the firm or individual of the nature of the charges the staff
is considering and permit the proposed defendant a unique opportunity to respond to
allegations prior to the commencement of enforcement proceedings. Although a Wells
Notice is not required to be delivered to potential targets of an enforcement action, it
is the general practice of the SEC to issue the notice.”’

The potential defendant is provided with an opportunity to submit a brief, referred to
as a “Wells Submission.” The purpose of this response is to communicate to the staff the
factual, legal and/or policy reasons why the commission should not bring an enforcement
action under the circumstances. Although a Wells Submission is usually driven by the
submitter’s sincere hope that the response will influence the staff not to recommend the
firm to enforcement, it is more likely that the Wells Submission will be used for purposes
of settlement discussions and mitigating potential penalties for alleged infractions.

Wells Submissions are not required, and the question of whether to make one can be
extremely difficult. This is because the Wells Submission is not privileged. In fact, a

>

See http://www.sec.gov/News/Article/Detail/Article/1356125787012#.VR3S52cU-Uk

For more information, see http://www.sec.gov/divisions/enforce/about.htm

See http://www.sec.gov/spotlight/enfcoopinitiative.shtml

See Sec. Act Rel. No. 5,310, 1972 WL 18218 (SEC) (Sept. 27, 1972).

In 1972, SEC Chairman William J. Casey appointed a committee (chaired by John Wells and commonly
referred to as the Wells Committee) to make recommendations as to the SEC’s enforcement actions. As
part of this, the Wells Committee recommended an opportunity for the prospective defendant to submit
a response to the staff, which would be forwarded to the commission along with the staff’s memorandum
recommending an enforcement proceeding.
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Wells response can provide a blueprint of the defense strategy and be used against the
potential defendant at hearing. Furthermore, the staff may share the Wells Submission
with other governmental bodies, which may pursue additional actions. For private
litigation matters, a Wells Submission is discoverable, which can be detrimental on
numerous fronts.

On the other hand, a Wells Submission can accomplish various important objectives. It
can be used to articulate deficiencies in the staff’s record, which could help in negotiat-
ing less onerous charges and citing less egregious violations. The Wells response also
provides an opportunity to highlight the firm’s or individual’s remedial actions and to
persuade the staff not to go forward with an enforcement proceeding.

Accordingly, a Wells Notice recipient should work closely with experienced counsel
to consider all of these relevant factors in order to determine whether to make a Wells
Submission and, if so, what arguments and information to include within it.

Finally, a Wells Notice allows the potential defendant an opportunity to pursue settle-
ment discussions. Factors to consider in determining whether to pursue settlement
discussions include: the strength of the firm’s case; the magnitude of the negative impact
on the firm’s business; the organization’s ability to fund litigation; and the potential
magnitude of sanctions from an adverse result.

Pursuant to the Dodd-Frank Act, the SEC is required to notify a potential defendant
no later than 180 days from issuance of the Wells Notice of the commission’s inten-
tion to proceed with an enforcement proceeding or its decision not to recommend
the potential defendant to enforcement. For cases that the director of the Division of
Enforcement or his or her designees determine are sufficiently complex, the deadline
can be extended for up to two additional 180-day periods.

If the staff does proceed with recommending a matter to enforcement, then the five-
member commission must vote to authorize the case. The commission will receive
from the staff its reccommendation in an action memo, which details the facts and legal
basis for the claims, outlines any policy issues or litigation risks, and lists the proposed
remedies, which may include cease and desist orders, fines and penalties, disgorge-
ment, engagement of an independent consultant or monitor, permanent bars from the
industry, and admissions of guilt, among others.

The SEC’s Enforcement Manual* provides invaluable information relating to the
enforcement process, including the initiation of an investigation, the Wells process,
enforcement recommendations, what to expect at enforcement proceedings, and other
procedural considerations.” The commission will review the recommendations of the
SEC staff in the action memo and will decide whether to proceed with enforcement.
Once the matter is heard, at the conclusion of the proceeding, the court or judge will

2 SEC, http://www.sec.gov/divisions/enforce/enforcementmanual.pdf
22 Additional guidance, e.g., on the assessment of money penalties, may be found at 15 U.S. Code §78u-2.
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render a decision. If a decision is rendered against the defendant, then that entity and/
or individual is either directed or ordered to comply with the judgment. Once the
defendant complies with the terms of any orders and decisions that have been entered,
then the enforcement process concludes.

VII. CONCLUSION

The key to a successful SEC examination is preparation. Having a robust, well thought
out compliance program that is supported by senior management will go a long way
to demonstrate to the staff the firm’s culture of compliance. Do take time to truly
test the effectiveness of policies, procedures, and internal controls during the annual
review. Engage an independent third party to conduct a mock SEC examination. Re-
view conflicts of interest frequently and ensure that they are disclosed to your clients
and investors. Be proactive to promote compliance education. Ensure that supervisors
are competent and understand their roles and responsibilities. Taking these steps will
not only prepare the firm for a regulatory examination, but will help foster the firm’s
reputation and instill confidence with investors.

© MODERN COMPLIANCE 2015



596 MODERN COMPLIANCE: BEST PRACTICES FOR SECURITIES & FINANCE

asopsiq *g a8eue ]

Adc:Ouum JUJ34JIP B Ul S3131IND3S paje)al ul suojldesuely

BHO 3503s1q 78 31e80IN []
oNO wnipsiv O yoeoiddy waig O apadaid A}25012 1By JUNODIE BUO Ul SUOIIDBSUEL]
ENE| saA[] mo1 g uoneulng Aq ploay [ UAND/AUSND s3111n29s ul SuiSedu3) suondesuel] jelusnbag Suipes) /a8esaxoig | LL
aso|asiq *g a8eue [
WBHO 350351 "8 318NN [
oN[J wnipap 0] Yoeouddy wuiy O
soA O saA0) mo1 g uoneuiw3 Aq pioay [ wui4/3usD sa1unoddo JuaWISaAU| JO UOIIRIO) Y Suipes) /a8esayoig | oL
aso)asiq g a8eue ]
WHO 3503s1q 78 21881 [
oN[J wnipa [ Yoeouddy w4 O
EN| A0 mo1Q | uoneunuaAqpiony O wi/AuaID Buipel) Yo01g pue uoiedai3sy apeL Buipes) /a3es404g | 6
asopsiq *g a8eue ]
BHO 35051 78 31881 []
oNO wnips O yoeoiddy waig O ('uonnoaxa Joy Jajeap-1ax0iq d1yads e 03 suondesue.] puss 0}
oA ] saA0] mo1 g uoneuiwn3 Aq ploay 0 wi4/Aued pag/ual]) | Jasiape ue 1anasul s1Us)D) siuswaduelly agesssolg padaliq Suipes) /aSesnoig | 8
as0psiq *g a8eue ]
ySiHO 2501251 >3 21e81W [
oN[] wnipaW Yeouddy wuiy [
ENE| saA[] mo1 uoneuwn3 Aq ploay 0 wii4/usiD Suipes] padaaqg 1D Suipel) /aSesanoig |/
aso)asiq *g a8eue ]
Y3IH O s0ps1q 78 A1eBIN [
oN[] wnipa Yoeouddy wuiy [
NG| ENal mo1 | uoneuwna Aqpioay O wid/Kueg pag/uand sapeu] IN0-da3s Buipeu) /a8esa401g | 9
aso)asiq *g a8eue ]
BHO 350]2s1q "8 31e3IN [
oN[] wnipaW [ Yoeouddy wuiy [
soA O soA[] mo1 [ uoneuiwi3 Aq pioay [ wui4/ausnd sjuswsuenry Jejjoq oS Suipes) /a8essdoig | §
aso|asiq *g a8eue ]
BHO 350}2s1q *8 31e3IN [
oN[ wnipa O Yoeouddy wuij O
S9A O soAd] mo1 g uoneuiwi3 Aq pioay [ Juand/uLiD suoljoesuel] ssoD Mr___um\_._,\mwm\_wv_o‘_m_ 14
9501251 *g a3eue []
Y3HO as0}os1q 78 31e3IN [
oN[J wnipap ] Yoeoiddy wuiy
SSA O oA mo1 g uoneuiwi3 Aq pioay [ elv/IusD S91IAIY m:_t‘;?_w_ucD peieniyy m:_vm\_._,\wwm‘_wv_o‘_m €
aso|asiq *g a8eue ]
WBHO 350351 "8 318NN [
oN[J wnipap [ Yoeouddy wuiy O
ssA ] soAQ] mo1 g uoneuw3 Aq ploay 0 wi4/auiD suoioesuel| 1edidutld Suipes) /a8esnoig | 2
aso)asiq g a8eue ]
WHO 3503s1q 78 21881 [
oN[J wnipa [ Yoeouddy w4 O
soA O soAQ) mo1 g uorjeulung Aq ploay 0 wui4/3usiD SUOISSILILWIOD Sulpn)dU| UoIINDAXJ Sulpel) Suipes) /aSesnoig | |

13FHSHYOM AYOLNIANI S1OITINOD FT1dWVS 'V LIF9IHX3




597

CHAPTER 20 | Regulatory Examinations and Audits

aso)asiq g a8eue ]

WHO 3503s1q 78 21881 [
oN[J wnipa 0 Yoeosddy w4
oA [ sIA] mo1 [ uoneuiwi3 Aq pioay [ wui4/3usiD Buidwng ojojiiod JuaWageue| 0110j10d | #2Z
aso|asiq *g a8eue ]
BHO 35012s1Q "8 31e3IN [
oNO wnipa O Yoeouddy wuij
soA O soA[] mo1 g uoneuiwn3 Aq pioay [ wui4/usd uoljeniep Jie4 Juawageue|y 01)0j1iod | €2
asopsiq *g a8eue ]
BHO 35051 78 31881 []
oN[] wnipaW Yoeouddy wuiy [
A0 ENa| mo1 g uoneuiwn3 Aq pioay . wul4/ausid SOd| Jo uonedony JusWaZeURI 0110110 | 22
9501251 78 83euey []
UdH O 3501510 *8 31881 []
oNO wnips O eoiddy wiy O (30U op 3eY1 350Y] pue 593 PdUBWIOLRd Aed Jey) sJunodde
SSA O SOAD mo1 g uoneuiwig Aq pioay [ wili4/3usnd jo Juawaeuew wv_m.hn.wt_m AwA_v S994 3duewWlIo)ed ucwEwMMcmZ Oljojuod | L2
9s0psiq *g a8eue ]
BHO 35051 7 318N []
oN[] wnipaiW Yoeouddy wuiy [
oA [ E | mo1 g uoneulng Aq ploay [ wui4/3usD SpUN4 |eninjy pa.aisiSay 01 J3SIAPEQNS S SUIAIRS JuswWageue| 0110j10d | 0Z
9501251 *g a3euey []
WBHO 35012s1q *8 31e3W [
oN[] wnipa [ peosddy wiiy O uoi3ed0))y dped| (s3unoddy 3uoq
SSA O SIAD mo1 g uoneuiwi3 Aq pioay [ wili4/3usnd 11e 'sA to;m\mco._v Juawageue|y 0l]10j10d wv_m.hn_.w IS JuaWwageue|y 0lj0j1od | 6L
aso)psiq *g a8eue ]
BHO 350s1q 7 318N [ .
oND wnips O (peoiddy wiiy O Uoned0))y 3pel] (s1unoddy aletedss “sa s1oNpoid
seA 0 A0 mo1g uoneuwn3 Aq proay wuig/3usny pajduluLoD) JuaWwaBeue|N 011043104 3PIS-Aq-apIS JusWadeue)y 0110j110d | 8L
9501251 *g a3euel []
Y3HO as0pos1q 78 31e3IN [
oN[J wnipap [ Yoeouddy wuiy O
SSA O O] mo1 g uoneuiwi3 Aq pioay [ wili4/3usnd w_\ﬁm JuswiisaAu| yum \Aucwum_mcou ucwEwwmcmZ oljojuod | /L
aso)asiq *g a8eue ]
ySiHO 9501251 *8 1e8HI [
oN[] wnipaW [ Yoeouddy wuiy [
soA [ saA[] mo1 uoneuwi3 Aq proay 0 wui4/a9ko1dwig Sunsaaul Kieyaudolyd 3uipel] /a3esaxoig | 9|
aso|asiq *g a8eue ]
Y3IH O s0Psiq g a1e3MN [
oN[J wnipap [ Yoeouddy wuiy O
A O A0 mo1 g uoneulun3 Aq ploay [ wi4/ausid sloli3 apel] Buipe| /a8esayoig | Gl
3so)asiq *g a8eue ]
BHO 35012s1q "8 31e3IN [
oN[] wnipaW [ Yoeouddy wuiy [
soA [ soA[] mo1 uoneuiwi3 Aq proay 0 Kyied pag/wiy s|ella)ay Ul 10} JusWAed/sjuswasuelly Uoi1edIos 3uipel] /a8esaxoig | |
aso)asiq *g a8eue ]
Y3IH O as01s1q g A1e3MN [
oN[J wnipa [ Yoeouddy w4 O
A O saAd] mo1 g uoneuiwi3 Aq pioay [ EL_u_\\Atmn_ PIE/IUBID | SIUSID WL OS|e 2Je Y3 S9131INJ3S JO SIBNSS| Ul SJUSWISIAU| m:_ﬁm‘_._.\mwm‘_wv_ohm €l
aso)asiq *g a8eue ]
WBHO 35012s1Q "8 31e3IN [
oN[ wnipa O Yoeouddy wuiy
A [ saAQd mo1 g uoneuiwn3 Aq pioay . SIUBIND/a1elI v /Ul 519]83Q-12%0.g Palely yim Suipes] Buipel| /asesoig | ZL

© MODERN COMPLIANCE 2015



598 MODERN COMPLIANCE: BEST PRACTICES FOR SECURITIES & FINANCE

aso)asiq g afeuely [

wiH O 3502s1q 7 21881 [
oN [ wnipay [ yoeouddy wuiy
LN | seA0d mo1[g uoneuiwn3 Aq pioay [ wilij/ausid suoresuel| U3l ul 3sa193u] Jo uoledidiiieq S1Y33 40 9p0D | LE
9501251 *g 8euel ]
udiH O 3s0s1q g 33831 [
oN[ wnipay [ ypeosddy wiiy O S9IAIDY
soA O soA[] mo1 g uoneuiwn3 Aq pioay [ sakojdwiz/wi4/aunD ssauisng 1oy pue sdiysio3dauiqg yuswhojdwy spisino $21Y13 Jo 9poD | 9€
aso)asiq g afeuely [
Y3H O 950251 *8 91231 []
oN [ wnipay [ yoeouddy wuiy
oA oA mo1 [ uoneuiw3 Aq ploay [ E‘__u_\ww\ao_n_c\_u ucwE\Ao_n_Em APISINO $21Y33 Jo3pod | S€
9501251 *g 98euel ]
udiH O 3s0siq g 313N [
oN[] wnipaw [ ypeoiddy wui [
A0 seA0d mo1[g uoneuiwn3 Aq proay 0 | 32K0jdwia/Aued pag/wnd/iuand uswiuleusiug pue sy1o S21Y33 J09p0] | vE
950251 *g a3eueln ]
UBHO asopsiq 78 21e8IN [
oN [ wnipay [ yoeouddy wuiy
A saA[d] mo1[g uoneuiw3 Aq ploay ] ww%o_n_r:w\htmn_ pig/wai4/3uand suoiInNgliuod 1edii|od SJ1Y33 Jo3po) | €€
asopsiq g a8euey [
WBiHO as0ps1a g AeBMIN [
oN [ wnipaw [ ypeouddy wui [
BN soAQ] mo1] | uoneumuyaAqpioay [ | 33Aojdwia/Aiied pag/wudausid SUOIINGLILOD d)GeIeYD $IY13 40 3p0) | 2€
950251 *g 83eueln ]
UBIH O 35025101 °8 33eB1IN [
oN [ wnipay [ yoeouddy wuiy
soA O soA[] mo1[g uoneuiwn3 Aq pioay [ wui4/usnd S3I1IAIDY SUlpel] Jeuosiad $21Y13 Jo9pod | LE
as0psiq g a8euey [
udiH O 350s1q 3 23881 [
oN [ wnipaw [ yoeouddy wuiy [
saA 0 ENs| mo1[ uoneulng Aq pioay [ Ayreq pag/wug/ausid uorewiojul S11qnduoN ‘el3Ie| JO UOISSISSO4 21413 J0 3po) | 0E
3501251 *g a8euely []
UBH O as0psiq *8 31e3IN O
oN[O wnipa [ ypeouddy wug O
oA O ssAd mo1 [ uoneuiwin3 Aq proay [m] \ﬁ\_mn_ pig/uy Sjuelnsuo) Yum pajel|ijly sieyoig ucwEmecmZ OllojHod | 62
aso|psiq g afeuely [J
Y3H O 950251 *8 183N [
oN [ wnipa [ yoeouddy wuiy O
A0 A0 mo1g | uoneuwn3Aqpioay O wug/auand 8unopAxoid | Juawageue o1oj10d | 82
9501251 *g a8euey []
UBH O as0siq 78 31e3IN O
oN[O wnipa O yoeouddy wuig O
oA O ssAC] mo1[g uoneuiwn3 Aq pioay [ Kued pag/ausand S3UIP|OH 01]0J1104 JO 3INSOSI SAIIII]IS JusWwaeue|y 0j0j1Iod | /2
asoppsiq g afeuely [
i O 3502s1q 7 21881 [
oN [ wnipa [ yoeouddy wuiy
soA O soAQ) mo1 g uorjeuiwn3 Aq pioay 0 wii{/3usD Buiyid Ausyd/Suidwing JudaWwadeue|y 0110J110d | 92

P3UOD 13IFHSHYOM AYOL

JANI S1O1TANOD I1dWVS 'V LIdIHX3




599

CHAPTER 20 | Regulatory Examinations and Audits

“Juepioduwl UOIBLLIOJUI 3} PAISPISUOD BABY PINOM JUBI|D/I01SBAUI BGRUOSED. B JBU] POOL|1|aYI] |eIURISNS B SI 213U JBYI9YM S| 10V SI3SIAPY dy) Japun AlijeLsalew jo piepuels ayl ,

asoppsiq g aSeuely [

udiH O 950)s1q 78 21BN [
oN [ wnipa Yoeouddy wuiy [
| saA[] Mol uoneuiwn3 Aq ploay 0 syuawaBueny Apoisn) Kpoisnd | 05
9s0)2s1Q *g 8euely []
WHO 3s501s1Q 78 21BN O
oN[O wnipa ypeouddy wug O
soA O soAQ) mo1 S1elyyv/A1ed pag/wii4/ausnD 11DV ssauisng JaYy10 SNO3UBRSIN | 61
s012sIg B mecmZ [m}
HO 250151Q 78 213N O
oNO wnips O eoddy wug O w4 03 5393ds014/53UdID) PUSLLILLIOIDY
soA O saAl] Mo O 34q ploay O Kuled pag/uwii4/3uand OUAA SIUBJNSUOD) WOJ4 SADIAIDS 78 S}ONPOId Buiseyding SNO3UR)AISIN | 8¥
9501251 *g 8eue ]
Y34 O 9501251 *8 91e3NIW [
oN[] wnipa [J yoeouddy wuig [
| saA[] mo1 34q piony [ | @9K0jdwi3/Aneq pag/wui/ausd syuswAheq ,aoeds J19ys,, 10 Sulieys snusAy SNO3UENDSIN | /17
BiHO thumm_%wmmwm:mﬁ M 'SJUBND ) Jo wil{ yam diysuoiielal ssauisng
oNDO wnipsiy O (peosddy wuig O e sey eyl jenplalpul 1o Kius ue Aq palosuods sdoysyiop
saA ] saAl] Mo O uoneuiung Aq pioay 0 | 99K01dwia/Auieq pag/wii4/ausnd /s9dua19juo) ul Sunedidiied Jo uipuaiie seakodwy SNoauedSI | 9F
9501251 *g 8euel ]
WBiHO 250151Q 8 18NN [
oNO wnipa O (peoiddy wiy O ‘w4 Ag pasiApeqns 3)21yaA Juswisaaul pajood e
A0 oA mo1 g uoneuin3 Aq pioay [ wi{/31eniy/uan) | jo saquisw SuiSeuew Jo sauied |eIauas Se SaAISS S1el|IY SNoaUe)RdSIA | S17
950251 *g 93euely ]
YBiHO asopsiq g e8I O
oN [ wnipay ] yoeouddy wuiy
soA O soAQ) mo1 34q pioay O wui{/3usD SJURID WOl SIIAIRS/SPOOD Sulseydind SNO3UBNAISIN | #17
9501251 *g 98euel ]
Y34 O 9501251 *8 21231 []
oN[] wnipaw [ ypeoiddy wui [
| soA[] mo1 JUB1D/AU1D syuawaduelly apis ajeledas uonesuadwo) | g4
s012s1g B wwmr_m_)_ D
Y3IH O
oN [ wnipay [ yoeouddy wuiy
saA ] saA[] Mo O uorjeuiwn3 Aq pioay [ wii4/29k01dwig SuoISSILIWIOD - uoljesuaduwio) sako)dwig uopesuadwo) | z¢
9501251 *g 98eue ]
Y34 O 95012513 >3 21231 []
oN [ wnipaw [ ypeouddy wuiy [
| A0 mo1 uoneuing Aq pioay 0 wii4/39kodwig uoijesuadwo) aakoidwy uonesuadwo) |
950251 *g 83eueln ]
ysiH O 350251 78 318811 [
oN [ wnipay [ yoeouddy wuiy
ssA ] saA[] mo1 34q ploay O wii4/3usld (Kse3a11doud-uoN ‘sa Aieranidoud) sjenuaisyiq 994 uonesuadwo) | oy
3501251 *g 98eue ]
Y34 O 3501251 >3 21831 []
oN[] wnipa [ yoeouddy wui [
oA [ | mo1 [ wui4/29ko)dwi3 | uopIeWIOU| |RIUSPIHUOD) JO SAINISUSS JO 3SM) PUB LOISSISSO $21y13 Jo 9po) | 6E
Y3iH O
oN[O wnipa O ypeouddy wug O
soA O soA[] mo1 g sakojdwz/wiyausnd suoloesuel| ¥201S a1eljiy SJ1Yy33 Jo 3po) | 8€

© MODERN COMPLIANCE 2015



600 MODERN COMPLIANCE: BEST PRACTICES FOR SECURITIES & FINANCE

Bunaye

$9Inpa20.1d 0] PALLLIOJUOD Sey SJUSLASIJIIAPE S} JO AU Ul PauleIuOod Uoljewloul
douewlopad jo uoijejuasald s Wl dY] IS 1B43USD - SUISIISAPY 3DUBLIOLY

EORENIEIN

's21npa20.d y3Im 3dUBPIODIE Ul dduewIoRd
a3sodwod pajendjed sey wili4 3y] "uoilend|ed - SUISIIIBAPY SDUBWIONR]

Sunayie

,231eYd Jo 98y, WA By} Joasnayl (p)

{S3DIAP JB]IWIS pUB ‘Sejnwio) ‘sueyd ‘syded o1 saouaiagey ()

suoljepuawiwodal d1yads 1sed Jo asn ayl (q)

‘sleluowinisa) Jo asn ayl (e)

01 918134 YIIYM ‘L-(17)902 91Ny Japun BUISILISAPE JO SWIo)

pa1qiyo.d Ajjesiyidads Aue ujeuod jJou op sjelsaiew ay3 ey pue sadiioesd Buisiianpe
anieIndiuew 1o ‘9A13dadap Jualnpnely Aue ul 31Nsa 10U Op S|eLId)ew Y3 Jeyl INsud
01 ‘9}1sqam s)| uo pa3sod sjerialew Sulpn)Ul ‘JUILASIIIBAPE UB 93N33suod Aew jeyy
S]elajew Jje palyiauap! sey Wili4 Y] 'SUoIIqIyold d11dads pue |essuan - UiSiBAPY

‘L'd

Sunasjep ‘g

souendwo)d

4€| swuo4 diporad
pue JeIdiul pa]iy Sey 1 *,S91IINIIS (§)€| UODIS,, Ul UOIjI OOLS I5e3] 18 Suipjoy
sjunoddoe 0] uuwamw\_ UY3IM UOII2.OSIP JUSBWUISSAUL S9SIDI9XD Wi 3yl §| {€| Wlo4

n
<

souendwo)

padinbai se s3uiiy Jusnbasqns jje apew sey wui4 8y ‘s3uni4 Jusnbasqns (o)
P1oYSaIy1 %G a3 ulpaadxa Ja1je Jeak Jepuajed
33 JO PUd 3y} Jo SAep G UIYIM DEL JNPAYDS pajelAliqge ue ‘syuswaiinbal
AI1qi8ne DEL ANPaYRS BY3 S193W Wil4 3Y3 1 ‘Aj2ARUIRNY “DEL 3NPaYdS (q)
PIOYS2I43 %S 243 BUIp39IXa 4O SKep 0L UIyIm dEL NPaYdS ¥ Q€L 3Inpayds (e)
'SMO]|04 SB DEL 10 gL NPaYIS
a1eudosdde ue pajiy sey H ‘sa131undas A1nba palaisidal s Janss| ue Jo ssepd e jo Juadiad
91} Uey] dJow Jo ,dIYSISUMO e[d1yauRq,, Sey Wil 3y} §| "DEL Pue EL SIINPaYdS

souendwo)

‘91qedndde Ji ‘sazess ay3 yam pasuadi) Ajiadoad
a1, S9AIIRIUSSIda. JBSIAPE JUSLUISIAUL, SH 1BY] PaINSUS pue s3uljly 3d10u lels
paJinbai e apew sey w4 3y SaAIFRIUISaIdaY V| Jo Buisuadi ‘sSuli4 3d10N d31elS

souendwo)

AQV W04 03 SUOIIDNIISUI BY] Ul PAQLIDSIP S8
“19s1Ape a3 Aq papinoid uoijewiojul 03 paLIndd0 sagueyd uiepsad Jansuaym Ajpdwosd
AQV W04 S} papuaLLe sey Wiy 3y] sjuswpuawy ,1dwold, wiaiu| - AQy Wio4

Qouendwod

pua Jeak |edsly 3y3 Jo SKep 06 Ul/M SJUSWIPUSLIE |BNUUE SY} Spew pue Ajjenuue
1589 1 AQY W04 S} PAPUSLIE SBY WY 3Y] SIUSWPUSWY |enuuy - AQY W04

LV

s3u

Kioye)n3ay 'y

1IFHSHIOM MIIATY STINAIDO0Ud ANV SIIDITOd IDNVITdWOD TVNNNY "9 LIdIHX3




601

CHAPTER 20 | Regulatory Examinations and Audits

souendwo)
/3unaley

'S99} paseq-aduewioyad saBieyd 1 1ey 10} 3y} s193)Ja1 AQY WO S,Wiil4
9y 99} paseq aduewloysad e pagieyd aq Aew JuaI) Sy} 1Y} 3INSUS O} UOIjeLWIojU
JUBIDIYYNS PAAISDRI SBY WLl BY| "SI PASeq SDURWLIO - S}O13U0D) AI0SIAPY

2ouendwo)
/3unayey

"UOI1BINDIED JO POYIBLL U] PUB S334 S, ULLI4 Y] JO Junowe ayj AJ1dads jou saop
uor1de 4o JySi Aue paniem sey Jual)d ay1 eyl

BulAa11aq o3ul JURIP e pedjsiw Aew Jey) asneld a8pay dqissiwiadwi ue sujejuod
UBI]D 3Y3 JO JUSSUOD B} INOYIM

39B13U0D 3Y3 UB|SSE J0UURD WL4 3Y3 Jey3 BulFe3s sne)d e Uleuod Jou s30p (1)

1BY3 S12BJ3U0D AUB 01Ul PRISIUS JOU SeY Wil 3Y] - S1OeIIU0D) AIOSIApY

douendwo)

‘JuswaBeuew sy 1o w4 3y} SulAjoaul

sjuaAe Aseundidsip pue 1e3a) jelslew (1) pue sjualjd 03 SIUBLITILILIOD |eNIORIIU0D
S31 193w 03 Aiqe s, w4 ay3 Jiedw 01 Kjay1) A|geuosea aJe 1ey3 UollIpuod jeidueuly
s,Wwl1{ 9y3 03 10adsas y1m s10e) sjealew e (1) ‘@)qedndde i ‘syusipd aandadsold
pue 3u1lsixa 01 paso)dsIp sey w4 ay] ‘sainsosiq Aseunddsiq pue jepueuly

Sunayie

sjual)> mau e 3undadde 03 Jord ‘syuad
MaU 4O palinbal UoI3LIUSWINDOP e PAIMBIARI SBY W4 BY] 'SIUBND M3N 4O ddueldandy

3ununony

‘2InYd0.q 3y3 jo Adod e 1oy 3sanbas Aue 03 paje)a. aduapuodsariod

Ul Aue Se )jam se 194J0 10 AI3AI3P JenuUR YoBS JO PI03I B PAUIRIUIBW SBY W4
3yl -3diadal jo sAep / ui/m pajjiy usaq sey AQY Y3 Joj 3sanbal Auy || Med AQY
a3 Jo Adod e Jualpd Yoes 01 ‘1sanbal uodn JaAIEP 01 BUILIM Ul Pa1a}J0 10 ‘PaIBAIDP
93Jeyd Inoym pue Ajjenuue sey wil4 Yyl JaJ0 A19A13Q || Hed AQY W04 jenuuy

ERTRENITEIN]

sAep ssauisnq § ui/m Ayjeuad

0/M 3]eulWId] 03 331 3Y] PIMO]|e pue pale}s JUN0IEe 3y} U3YM JO JUSI)D Mau e
Sundadoe 03 Joud sinoy gy 1sea] 1e || Hed AQY Wo4 si jo Adod jenniur ue uaipd
aA13adsoud pue Juai)d Yyoea 03 PaIBAIRP sey Wiil4 3yl ‘KIdAIR AQY W04 jeriu|

D

diysuopzejay uand 3yL D

Suneyleln

5103121105 JO UoISIAI2dNS pUE ‘2INSOJISIP JUSI) pUe SIUBWIISe JO PI0d3I ‘DINSOIISIP
1ua1) ‘a2e)d ur JuswaaISe usIIM ‘palyijenbsip Jou J01dIOS - Bulpn)dul €-(1)-902 3Ny
40 sjuawalINbal ay3 y3m parjdwiod sey Wwill{ Y3 SSIYUN S]eLIdfal JUSI Joj UInal ul
uosiad Aue 03 “A139a11pul 1o A1303.1p ‘934 ysed e pled Jou sey w4 Y] 'SI03I21)0S JO SN

Sunayie

“Juer)dwod Sd|o si uonewnojul dduewloiad s Jo Aue 1ey) SJUSWISILIBAPE
ur pandwi Jo pa1sad3ns ‘paieis Ajasie) Jou sey w4 ay | -aduendwo)d sdiD

ERTRENITEIN]

sjuawWialinbay uleIad salysizes 31 ssajun wily Jotid e e uniom a)iym aakojdws
ue Aq paiesauad uoljewioul aduewIoad UIeIUOD 1Byl SJUSLIISILIBAPE PIsh jou sey
Wil dY [ Sl JOlid 1B PRIRIBUID 3DUBLLIOLAJ JO IS - SUISILIDAPY 3DUBWLIOLS

Sunayie

3uisijaApe adueWLIoIad YlIM UOIIdUUOD
ul pasn sjunodde Jo aduewioyad ay3 Jo uoilejnd)ed ay} ajelisuowap o3 Alessadau
SPJ023J PUB S}00q SUIRIUIBW W4 dY] 'SpJ0d9y Suiioddns - SUISILSAPY 9dUBWIOMRd

Suneyleln

UOI1RWLIOJU| $33)-J0-55018 03 3dusujwoid Jenbs ul pajuasald Jo uoiejuasald suo uo
9UO B s uoI3eURSAId DU} SS|UN S934-§O-32U SIUBLUBSIIISAPE U] UOI}RLIO Ul 3dUBWLIONRd
pajuasald sey w4 3y Juawalinbay s394 JO 13N - SUISIHSAPY 3DUBWIOMIY

© MODERN COMPLIANCE 2015



602 MODERN COMPLIANCE: BEST PRACTICES FOR SECURITIES & FINANCE

'S3A1123[qO JUBLIISAAUI PaIe)S S U dAI3dAdsal Ay}
JuswaSeue)y | UMM JUSISISUOD 3Je JUSIP L. AQ PIay SBILIND3S 3Y1 IRyl ansua 03 s3uiptoy onjojiiod
oljojpiog | IUBIP Y2ea pamainal Ajjedipoliad sey Wil 3y SaAI3[GO JUdWISIAU| 01 3dUIRYPY | 'E°d
Juswageuejy 'sjua1}2 4oy sauinboe 11 1eyy A1undas Aue 03 10adsau
011041104 | UMM 32UBBIIP 3NP 3)qeUOSEA) PAIINPUOD SBY WLl 3Y L "SUOIIEPUSLULIODSY JUBWISIAU| | 'Z°d
FUEINEL:EEN
onojI0d 'SUOI1EPUSLLILLODAI JUBWISIAUI d1qens AJuo apew sey wil4 ay| ‘Aujiqeuns | L@
sunoddY juan) Suideuely 'q
Sunayew 151 DV4O dy3 uo aue pardadde uaaq aAeY 3By} SIUBID OU - MIIAY TWY |"EL D
'SUBIP 0}
Surunodny pagieyd saa4 ay3 pajejndjed Ajp3elndde sey W4 Y| "uolie|ndjeD) 34 Judwageue |2ZL D
Bu13uNoDY '9]BJNDJE S| SJUNODDE 1191 IN0Ge SJUdl)d 03 papircid UolewIojul 3INSUD
\wr_uwv__mz 0} S3INP3d0IJ UOIIBI|IDUOIRY PUE JUBBJIIDS 'SIUBID O3 JUSS Uoijewioqu] Jo Aoeinddy | LL D
'SJUBI)D pUe Sue|polsnd 0} papiroid si elep
Surzunoony 9peJ} 91eJNdd. 3INSUS 0] SINPad0Id JUSSIIIRS PIMIIADL SBY WL dY] JUSWR]NLS [ 0L D
"J234eaJ3U1 Ajjenuue pue sjuai]d mau 03 sainpadoid pue sapijod Adeaud s)i jo Juswalels
e paJaANap (1) pue uoljewojul jepueuly jeuostad jo Aoeald ayi prengajes o) paudisap
W sainpadold pue sapijod LajiLm paurejulew pue pajdope (1) sey wui4 3yl AeAld | ‘6D
S31314N3S 413y} 03 103dsa Y3IM PJOA Wiil4 By}
MOY IN0ge uoljewloyul ujeqo Aew A3yl moy Inoge suoildniisul YHm sjuaip papiaoid
) pue ‘saunpadoud pue saiijod sy jo Adod e ureiqo ued Asya moy pue ‘ssinpadoud
pue Ad1jod s,wui Y3 Jo uondudssp UM B Ylim sjualpd papiaodd (1) ‘sausip syl
40 152193U1 359 B3 Ul saixoud JuaI)d S330A 3 Jey3 aInsud 03 paudisap sainpadold
3u13uNoIY pue sapijod uaium paguswajdwi pue pardope (1) sey wui4 ayl “BunopAxoid | ‘8D
‘w4 3y Jo Apolsnd ayy Ul 3G 03 PALLIdIP SIISSE ,SIUBIP Y}
10 Jipne jenuue ue 1oy paSuedle sey Jo S3UaIPD 03 syuaLwaless Ajuarlenb jsea) je juas sey
UBIPOISND 3L} 18Y) 3A3113q 03 SISEq 3]GRUOSES) B Sey - AISAIISQ JUSWS1LIS JUNODY (2)
1955 JURID ploy sueipoisn) payend (1)
:Buimotjoy aya Buipnipul ‘z-(1)902 31Ny 4o sjuswiaanbal ay3 yum parjduwiod sey 11 ‘sjasse
Suipunodoy | 21 JO APoIsnd Ay 01 PALUSBP SI LLLIIS BU3 1RY1 JURIXD 31 OL "S}RSSY Rl Jo Apoisnd | 2D

PAUOD 1FIHSHIOM MIIATY STINAID0YUd ANV SIIDITOd IDNVITdWOD TVNNNY "9 LIgIHX3




603

CHAPTER 20 | Regulatory Examinations and Audits

souendwo)

‘w4 3yl yum pajeposse uosiad Aue pue w4 ay3 Aq uonewlojul
sngnduou ‘eralew Jo asnsiw ay3 Juanaid o3 paudisap Ajqeuoseal sainpado.d pue
sapIjod ua13LIM PadIoJUS pue ‘paulelUleW ‘PAYSI|GRISS Sey Wli{ ay] ‘Sulpel| Japisu|

souendwod

“yum paidwod 3uiaq Jou aiam swalsAs pue sainpadold yans eyl aAslRq

0} 3SNED 3)qeUoSeal INOYIIM WA)SAS pue saunpado.d A10siAtadns s w4 33 O uoseal
Aq w4 sy uodn Juaquindul suoiediqo pue sainp syl pasieydsip Alqeuoseal (1) pue
‘uoisiaiadns s,uLll{ 3y 03 303(qns uosiad e Aq uonejoin yons Aue ‘a1qediioeid se Jejosul
‘10919p pue Juanald 03 pajdadxa aq Ajqeuoseal pjnom LpIym ‘saunpadoid ayy uifidde
10j WR1sAs e pue ‘saunpadoud paysiqelss (1) sey w4 ay| ‘suoidung Alosiaiedng

Suinunony

'saunpadoud 03 Suip1odde sjual AQ pJay S3I1ILINDSS 3Y3 PanjeA sey Wiii4 Y] "UoljenieA

vL'd

douendwo)
/3uipes).

*S10.J3 129102 0} SJUNOII. JUBI)D JBYI0 Pasn (I1) 1o 1502 Aue 1aA0D
07 519%01q YIIM S1PaI Jejjop 340s pasn (1) 1ou sey pue sainpadold pue sadijod pajeis
)1 Y3IM JUS1SISUOD JUUBLU B Ul SI0.43 dpeJ) AUe Pa103.110d ey Wwii{ Y| 'SIo] aped|

‘eL'a

Suipes)

93esax0ig pal

v

zra

Suipesy

J3SIAPE PUE 1201 SE S}OB J3SIAPE 3}
2J9YM suOIDESUEI] YdNns Aue 10j pPamoi|o) si Z-(€£)90Z 3Ny “suondesuel] ssoi) Aouady

‘lLa

'Suoljdesuel| SsoJ) jeulaiu|

oL'd

Suipes).

“JUBSUOD JUBI
Joud paureiqo (1) pue uondesuely jedpulid Yoes JO SWISY eLISIEW dY) PUE 3)0J S Wil4
331 IN0ge S1US1D 01 3UNSO]DSIP USIILIM papIAoid (1) sey Wil dyL “suondesuel] jedidulld

Suipes|

'AQY wiog

1 S3UB1)> 03 saunpadoud pue sapiod uonedaidse pue uoijedolje s) pasopRsIp (1)
pue siseq a)qe1inba ‘pajuawindop e uo pue Ajpdwoud syuand ayi Suowe saniuniioddo
USWISIAUI PRILIO]Ie (1) Sey Wil{ 3y "saped] Jual)D Jo uonedauS3y pue uoiedoy

2ouendwod

*paz)ian sIAIBS Ydleasal Ajied pliyl jje pamalnal pue
Pa1USWINJ0P Sey w4 3Y] *(3)8Z U0N3S Jo suoisirold Jogley a4es ay3 yam paijdwod
puE SJeJOp 3OS JO asn s3I pasOPsIp (1) Sey Wil 3y ‘sjuswaduelry Jejjog 1os

Suipes

"SpeW udaq aAey 32130e4d BY) Inoqe
S3INSOJISIP PUE JUSID B3 W04 UOIDAIP PAAIRIRI Sey Wil 3y | “aeayolg paidallg

Suipes

‘suolidesuel)
U1 SUII29)J9 UBYM UOIINDAXD 1599 JYSNOS Sy Wil dY| UOIINIaXT 159g

Suipes

‘padeuew saundisip ayy usamiaq Auiey saiiuniioddo
JUSIISAAUI P33RIO]|e Sty Wili{ 3y 'saijuniioddQ JUSWISaAU| JO UOIFRIONY

© MODERN COMPLIANCE 2015



604 MODERN COMPLIANCE: BEST PRACTICES FOR SECURITIES & FINANCE

K3ojouyoa|

*a8e1n0 ssauisnq paguojold e asned Aew 1ey) JuaAd
13410 10 J3)SeS|p |einjeu e Jo 3sed ayj Ul S33sse Jual)d pue saakojdwa 199104d 01 ueld
Aynunuo) sssuisng us1llm e padojansp ey W4 3Y| 'Sainpadold Alnuiuo) ssauisng

9DIAIIS JUBID
/UOI3EI)IDU0D3)
/3urunodoe
a1elodio)

2Ny 3y}
ul paynads awiy Jo Y18ua) ay3 10} 2-#02 3)NY Ul PaGLIDSIP SPI0d3I pue s300q palyidads
ay31 1day pue spew sey w4 ay] 'Spi0ddY pue syoog paiinbay Jo adueUIUIEIN

souendwod
/ slosinladng

sjuaIp jerjualod
PUB S3UBI)D 03 JUSS SuolEdIUNWWOD Aue pue ‘AQY Wio4 sy uipnpui ‘sduljiy KiojeinSal
s} 40 Aoeandoe ay3 ainsua 03 sdals USye) Sey Wil4 Y 'S3INso|PsIq Jo Aoeinddy

slauped w4

‘saJnpadoud
pue saijod duerdwod ualum sl ay3 SulRlsiuiwpe Joj Arjiqisuodsal sey oym
19010 9dueldwo) Ja1yD) e paneudisap sey Wil4 ay| 11O adueljdwo) jo 3oy

2ouendwod
pue ¥yH

‘sadueypd Aue Jo syuawadpaimouside alinbai

Yp1ym saanpadoid 3uipely Aj31oys JapIsul pue s31Y1g Jo 3poD) 4oy 1dadxs Ja1yeassyl
Ajjenuue pue juswAojdws Jo 1els ay) Ja1Je S|elalew ay3 Ul paulejuod sjelalew
93 spue1sIapuUN pue peal sey aakojdws ay3 ey 3uipn)dul pue ‘$J1Y13 Jo 9poD S, Wiy
9y pue saunpadoud pue saiijod Buiped) Japisul s,uil4 Y1 Jo Adod e ‘lenuely ayi Jo
Ado> e paniadal sey aakojdwa ay1 1ey) Suriels Juswadpaimousde pausis e sakojdwig
Uoe3 W0l PauIeIqo Sey w4 3y ‘sjuswadpajmousdy a9kojdwl jenuuy pue jeniu)

siosinladns
pue aduendwo)

'S3INPAd0IJ PUB SN0 BuIpeL] J9PISU| PUB SDIYI] JO 9POD) S, Wil DY} M3IASI O}

SB ]]9M SE ‘|enue ay3 Ul pauleuod sainpadold pue sadijod a1 03 sadueyd Aue MalAdL
03 unssw sduendwod jenuue ue pjay (1) pue sakojdw3 sy) 01 s)qedijdde jenuely
a3 Jo suoisiroid ssnosip 03 JuswAoldwa Jo els ay3 Jaiye Ajjioys aakojdwz mau yoea
Ym 18w (1) sey 1221330 duendwiod ay | Buiule] paielay pue jenuely duendwod

Qouendwod

"$21U39 JO 9pOD 3y} JO

Adod e yam sjua1)d ysiung 11m w4 ay) ‘4sanbas uodn ey JUsWS1elS B pue SIIYIL JO
S3P0D S} JO Uo11dLIISIP B AQY W04 S} Ul PAPNOUI Sey WLII4 Y] "SIUID YIIMm 153191ul
JO S1211§U0D 10§ SUOIIDBSURIY JUBI)D JsuleSe suoijoesueL) S3I31INJS |euosiad pamalnal
sey w4 ay] -,suosiad ssadde, sy Aq syuswsdeld a1ealid pue sQd| 4o suorisinboe
pateajpaud (111) pue ! suosiad ssadde, s31 wouj spjodal uodesuesy Auaienb pauelqo
) pue !,suosiad ssedde,, s11 wolj spodal s3ulpjoy jenuue pue |eiliul pauleiqo (1) 1ses)
1€ sey 9pod ay3 03 Juensind pue ‘| -y 0z SNy Jo SJUSWLINbaI 3y s198WW 1BY] SIIYID
JO 3P0D US]ILIM B PIDI0JUD pue ‘pauleIuleW ‘PaySI|qeIsa Sey Wili{ Y[ 'SIIY13 JO 3poD

p.Auo) 13FHSHYOM MIIATY STAINAIDO0Ud ANV S3IDITOd IDNVITdWOD TVANNY ‘g LIgIHX3




CHAPTER 20 | Regulatory Examinations and Audits 605

EXHIBIT C. COMPLIANCE RISK ASSESSMENT MATRIX

YES | NO | FOCUS AREA NOTES

IARD—
= Is the Firm required to file on the IARD System? s the Firm’s ADV Part |
on the IARD System current?

» Has the annual filling been filled in a timely manner?

= Ensure that firm’s contact information is current with regard to who
should receive information from the SEC.

Filings & Reports—
» Were all required Forms 13-F, Schedule 13-D and Schedule 13-G filings
made with the SEC?

Form ADV/Brochure Disclosure and Delivery—

m Isthe Firm’s Form ADV Part Il current and accurate?

» If Firm has custody of client securities and/or funds or collects
management fees of more than $500 from each client more than 6
months in advance has a Schedule G been completed?

= Is the Firm in compliance with Rule 204-3, does the adviser provide
prospective clients with: Form ADV Part Il or an Alternative Brochure? If an
alternative brochure is furnished, does it contain at least the information
required to be maintained in Form ADV, Part II?

= Was the registrant’s Form ADV, Part I, or its brochure delivered or offered
for delivery in writing annually to clients? (Rule 204-3(c)(1))4-3)

m Does the adviser give a copy of Form ADV, Part I, or its brochure to new
clients in a timely manner?

= s Forms ADV, Part Il, or alternative brochures sent to clients that request
the document?

m Does the Firm maintain a record of clients and prospective clients to whom
copies of the document were furnished initially and offered annually in
fulfillment of the brochure rule requirement? (Rule 204-2(a)(14))

Investment Advisory Agreements—

= Does the Firm use written contracts? (Note: While recommended, there is
no statutory requirement that advisers enter into a written agreement with
their clients.) (Sec. 205) Note: It is very important for the firm to know
who its client is and their financial status?

= Are copies of all written contracts maintained? (Rule 204-2(a)(10)

m Does the Firm’s Investment Advisory Agreements contain a non-assignment
clause as required by Section 205(a)(2)?

m [f the Firm is organized as a partnership, does the agreement with clients
provide for notification to clients of any change in the membership of such
partnership within a reasonable time after such change?

(Section 205(a)(3)

Custody—
» Does the Firm disclose in its Form ADV Part | that it has custody of client
funds or securities?

m Does a qualified custodian maintain those funds and securities -- (i) In
a separate account for each client under that client’s name; or (ii) In
accounts that contain only your clients’ funds and securities, under the
Firm’s name as agent or trustee for its clients.

Notice to clients. If the Firm opens an account with a qualified custodian
on the client’s behalf, either under the client’s name or under the Firm’s
name as agent, the Firm must notify the client in writing of the qualified
custodian’s name, address, and the manner in which the funds or securities
are maintained, promptly when the account is opened and following any
changes to this information.

© MODERN COMPLIANCE 2015



606 MODERN COMPLIANCE: BEST PRACTICES FOR SECURITIES & FINANCE

EXHIBIT C. COMPLIANCE RISK ASSESSMENT MATRIX Cont'd

YES | NO | FOCUS AREA NOTES

Custody—cont'd

Account statements to clients. (i) By qualified custodian. The Firm has a

reasonable basis for believing that the qualified custodian sends an account

statement, at least quarterly, to each of its clients for which it maintains

funds or securities, identifying the amount of funds and of each security in

the account at the end of the period and setting forth all transactions in the

account during that period; or

= Does the Firm send a quarterly account statement to each of its clients for
who it has custody of funds or securities, identifying the amount of funds
and of each security of which you have custody at the end of the period
and setting forth all transactions during that period;

Does an independent public accountant verify all of those funds and
securities by actual examination at least once during each calendar
year at a time that is chosen by the accountant without prior notice or
announcement to you and that is irregular from year to year, and files a
certificate on Form ADV-E [17 CFR 279.8] with the SEC within 30 days
after the completion of the examination, stating that it has examined
the funds and securities and describing the nature and extent of the
examination; and

The independent public accountant, upon finding any material discrepancies
during the course of the examination, notifies the Commission within

one business day of the finding, by means of a facsimile transmission or
electronic mail, followed by first class mail, directed to the attention of the
Director of the Office of Compliance Inspections and Examinations; and

Books & Records—

m Does the Firm maintain a backup of its system in case of system failure
or corruption of files? If yes, how often is the system backed-up? (Daily
backups with weekly backups maintained until the next weekly backup
would indicate a good internal control.) If the Firm does maintain a
system backup, is this backup maintained off-site? (Off-site backups are
preferable.)

Does the system of accounting and recordkeeping appear adequate

in relation to the Firm’s business and is the staff responsible for these
accounting and recordkeeping activities adequate, given the nature and
size of registrant’s business?

= Does the Firm retain source documents supporting transaction journals
and all other required books and records required under the Books and
Records Rule? Where and by whom are the Firm’s principal books and
records maintained? Records Retention - Paragraph 204-2(e)

Does it appear that the Firm retains its books and records for the required
five years, the first two years located at the Firm'’s offices?

Are articles of incorporation, by-laws, charter, minute books etc
maintained at the Firm’s principal office?

Financial Condition of the Firm—

= Did a review of the Firm’s financial records indicate that it is capitalized
with client funds through either loans or equity? If yes, have adequate
disclosures been made to clients about the risks and conflicts of interest
involved with this transaction?

= Does the Firm’s current financial condition raise concerns as to its
solvency or its ability to otherwise continue to provide advisory services?
(Note: Although the SEC does not have any specific standards for an
adviser’s financial condition, an adviser who contracts to provide extensive
services while insolvent may violate the anti-fraud provisions of Section 206.
If yes, is the Firm complying with the disclosure requirements of
Rule 206(4)-4?
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EXHIBIT C. COMPLIANCE RISK ASSESSMENT MATRIX Cont’d

FOCUS AREA

YES

NO

NOTES

Internal Controls—

If the Firm has internal control procedures in place, does it appear that
such control procedures are being consistently and correctly applied and
being adhered to?

Review the Firm’s internal control procedures; did the review reveal any
specific areas of concern?

Who monitors the Firm’s internal control procedures? Does the Firm
have an independent compliance department to monitor/test its internal
controls?

Did the Firm have an internal audit conducted, or any other examination
by an outside agency or its parent if applicable, for which a comment
letter or report was provided? If so, ensure that any issues found have
been documented and corrected.

Suitability—

The Firm should provide its services in a manner consistent with the way in
which its services have been described in disclosure documents, marketing
documents, electronic media and oral representations.

Does the Firm collect the necessary information from clients, initially
and on a continuing basis, to make suitability determinations and ensure
advice provided is consistent with the clients’ needs and objectives?
Does the Firm or a representative of the Firm, contact each client at least
annually to review the client’s current investment objectives and financial
condition to assure that future purchases of securities for the client’s
account are suitable investments?

Do purchases and sales generally conform to clients’ investment
objectives?

Does the firm offer individualized account management? Do clients
maintain all indicia of ownership of their securities, including right to
pledge them as collateral and right to vote proxies?

Are clients’ individual financial needs and objectives assessed initially and
updated periodically?

Do securities recommended appear to be suitable in light of clients’
financial circumstances, risk tolerance and sophistication?

Do clients have direct access to portfolio managers or other
representatives of the adviser at least annually?

Do the Firm’s custodians track ownership of securities on a client by client
basis?

Do clients have the ability to place limitations and restrictions on
securities purchased for or sold from their accounts?

Review terminated accounts; did the review of clients who terminated
their investment advisory contracts reveal any significant problems?

Did a review of client complaint files indicate any problems or concerns?

Portfolio Management—

Does the Firm manage accounts in a manner consistent with the clients’
investment objectives, subject to any client investment restrictions or
other special instructions?

Are client accounts maintained on an automated system? If the Firm
uses an automated order management system, does this system produce
exception reports (i.e., restrictions report, turnover reports, portfolio
diversification reports, maturity schedules, ex-dividend reports, call-date
reports, schedules of available cash, percentage of security held, etc?)
Are available cash balances identified and invested for the benefit of
clients on a timely basis?
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EXHIBIT C. COMPLIANCE RISK ASSESSMENT MATRIX Cont'd

YES | NO | FOCUS AREA NOTES

Portfolio Management—cont’d
= Are account rebalances executed on a timely basis? (account maintenance
due to client account deposits & withdraws)

m Is the investment adviser adhering to individual client investment
restrictions?

= Does transaction volume (portfolio turnover) appear excessive
considering each client’s stated investment policies and their individual
circumstances?

= Does the adviser have a basis for investment decisions? (i.e., research,
on-site visits, interviews)

Prohibited Transactions - Principal & Agency Transactions

Rule 206(3)-2

= Is the Firm engaging in any prohibited transactions without first obtaining
prior client approval? Is the approval in writing? The rule refers to the firm
and any other person relying on the rule.

= Has the advisory client executed a written consent prospectively
authorizing the Firm to effect agency cross transactions for the advisory
client, provided that the written consent is obtained after full written
disclosure that with respect to agency cross transactions the investment
adviser or other person will act as broker for, receive commissions from,
and have a potentially conflicting division of loyalties and responsibilities
regarding, both parties to the transactions;

= Does the Firm send to each client a written confirmation at or before
the completion of each transaction, which confirmation includes (i) a
statement of the nature of the transaction, (ii) the date the transaction
took place, (iii) an offer to furnish upon request, the time when the
transaction took place, and (iv) the source and amount of any other
remuneration received or to be received by the investment adviser in
connection with the transaction. Please be aware that there are caveats
about participating in a distribution or tender offer.

= Does the Firm send to each client, at least annually, and with or as part of
any written statement or summary of the account from the investment
adviser or other person, a written disclosure statement identifying the
total number of transactions during the period since the date of the last
statement or summary, and the total amount of all commissions or other
remuneration received or to be received by the investment adviser in
connection with transactions during the period;

s Each written disclosure statement and confirmation required by this rule
includes a conspicuous statement that the written consent referred to
in paragraph (a)(1) of this section may be revoked at any time by written
notice to the investment adviser; and

= No such transaction is effected in which the same investment adviser
or an investment adviser and any person controlling, controlled by or
under common control with such investment adviser recommended the
transaction to both any seller and any purchaser.

m For purposes of this rule the term agency cross transaction for an advisory
client shall mean a transaction in which a person acts as an investment
adviser in relation to a transaction in which such investment adviser, or
any person controlling, controlled by, or under common control with such
investment adviser, acts as broker for both such advisory client and for
another person on the other side of the transaction.

This rule shall not be construed as relieving in any way the investment
adviser from acting in the best interests of the advisory client, including
fulfilling the duty with respect to the best price and execution for the
particular transaction for the advisory client; nor shall it relieve such
person or persons from any disclosure obligation which may be imposed
by subparagraphs (1) or (2) of section 206 of the Act or by other applicable
provisions of the federal securities laws.
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EXHIBIT C. COMPLIANCE RISK ASSESSMENT MATRIX Cont’d

YES

NO

FOCUS AREA

NOTES

Prohibited Transactions—Principal & Agency Transactions Rule 206(3)-

2—cont’d

= Does a review of the trading blotter or other documents containing similar
information reveal that the Firm or an affiliate has effected transactions in
a principal capacity for registered investment company or ERISA clients? /f
yes, these transactions may be prohibited. Obtain full explanations for these
transactions and documentary record of the details of each transaction. (Section
17(a) of the Investment Company Act generally prohibits such transactions).

Does a review of a sample of trades indicate that the Firm or affiliate
obtained the client’s written consent?

If applicable, have investment company clients purchased new issues in
which the adviser or affiliate was a principal underwriter? Ifyes, determine
ifthese purchases were effected under Rule 10f-3 of the Investment
Company Act.

Perform a review of the trading blotters, order tickets, or other documents
to determine if the adviser or an affiliate has effected transactions in an
agency capacity for both sides of the trade in which the advisory clients took
part (“agency cross transactions”). Did the adviser, or the affiliated broker,
receive any compensation for effecting any agency-cross transactions? /f
no, then the transaction would not be considered to be an agency-cross.

Conflicts of Interest—

Review the adviser’s business practices, products and services offered to

determine if any conflicts of interest exist. Did the adviser provide clients

with proper disclosures to address the adviser’s conflicts of interest or did

the adviser’s conflicts of interest require corrective action so that the conflict

would not harm its clients?

m Does the adviser have a “code of ethics” and/or “code of conduct”? If so,
does the adviser’s code require employees to pre-clear all personal trades?

= Are employee personal transactions reviewed after they are executed for
potential conflicts of interest? Does the adviser have an automated system to
match the employees’ personal securities transactions with those of advisory
clients, especially those on behalf of investment companies, if applicable?
If no, how does the adviser control such transactions so as to prevent
unauthorized and/or inappropriate securities transactions by employees?
Does someone independent from the person who regularly collects and
monitors/reviews employee transactions review the securities transactions of
the person who performs the regular reviews of employee transactions?

= Does the Firm and any persons falling within Rule 204-2(a) (12) the definition
of an “advisory representative” file quarterly statements of their personal
securities transactions, regardless of activity during the period? Are the
records properly maintained and are the records reviewed by an officer of the
Firm or some one independent from the Firm and if so, note by whom?

= Does the adviser’s code require all advisory representatives to provide
the adviser with a copy of all confirmations of trades they effect in their
personal accounts?

Review employee personal transactions. Did the review of these transactions

in conjunction with the trading activity of the firm for clients indicate any

instance where the adviser or an advisory representative may have engaged in

improper trading activities (i.e., “front-running”)?

= Does the adviser maintain written policies and procedures “reasonably
designed to prevent the misuse of material non-public information?” (Sec.
204A) If the adviser has adopted these policies & procedures, review and
evaluate these policies and procedures in light of the firm’s organization,
affiliations and activities. Do these policies and procedures appear to be
comprehensive and designed to reasonably prevent the misuse of material
non-public information?

m Does the adviser actively enforce these policies and procedures? If yes,
describe generally the procedures used to prevent the deliberate or
inadvertent dissemination of non-public information.
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YES | NO | FOCUS AREA NOTES

Conflicts of Interest—cont’d
s Perform a review of the firm’s investment files to determine if there are any
instances in which non-public information may have been received or given.

m Perform a review of the trading records and or the trading blotter, including
particularly any consolidated holdings reports (if available), to determine if
anyone may have received or acted on non-public information?

= Upon completion of the review of the trading records and or the trading
blotter was any evidence found that would suggest that transactions
occurred just prior to the release of public information?

Brokerage/Trade Execution—

= Does any one in the firm or an affiliate act in any of the following
capacities in which he or she or a related party receives a commission for
the placement of transactions: Registered Representative, Broker-Dealer,
Registered Principal or a Purchaser Representative?

Do the adviser’s disclosure documents and marketing material disclose the
receipt of the commissions? Do the disclosures provide adequate information
to the firm’s clients about the activities of the firm and/or its affiliates?

Do the firm'’s controls appear adequate to prevent them from
disadvantaging any of its clients?

Are commission reports (Brokerage Allocation Report) utilized to monitor
to whom commissions are paid and the amount?

Does the firm monitor & review trade errors and failed trades? Does there
appear to be an excessive number of trade errors and failed trades in light of the
nature of the trades executed? If yes, review the trades to identify if there are
valid reasons for the error/fails or whether the problem appears to be systemic.

Upon completion of your review does it appear that clients are ever
disadvantaged as a result of trading errors? If yes, review each incident and
make sure you determine and verify that the client was made whole with the
cost being borne by the firm if the error or fail was caused by the firm. The firm
has a fiduciary duty to its clients to take responsibility for any losses which result
from it making an error and placing an unauthorized trade in a client’s account,
unless the adviser was acting in good faith at the time of such execution.

Does the firm participate in any soft-dollar arrangements with broker-
dealers, review all products and services. If you determine that the firm
is receiving products and services that are not used entirely for research,
classify them as mixed-use arrangements: mixed research and non-
research items. Does the firm make a good faith allocation of the non-
research costs? Ensure that the firm pays for these products and services
with hard dollars only.

Does the firm participate in any soft-dollar arrangements with broker-dealers,
review all products and services. If you determine that the firm is receiving
products and services that are not used entirely for research, classify them as
mixed-use arrangements: mixed research and non-research items. Does the
firm make a good faith allocation of the non-research costs? Ensure that the
firm pays for these products and services with hard dollars only.

Perform a review of the firm’s commission rates paid to broker-dealers.
How do the rates paid to brokers with whom the firm has soft-dollar
arrangements compare to the rates paid to broker-dealers with whom
there are no soft-dollar arrangements? If you uncover significant
differences in these commission rates, determine if the differences are
Justified based on the services received or if there are other undisclosed
reasons for such differences.

Does the firm make adequate disclosures to clients regarding its soft-dollar
arrangements?

Does the firm produce any soft-dollar reports? If yes, make sure you
review the reports to ensure that policies & procedures are being adhered
to and that the reports do not illustrate any patterns.
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Brokerage/Trade Execution—cont’d

Best Execution — Review the firm’s policies & procedures with regard to

best execution and review any reports produced. Make sure you review the
reports to ensure that policies & procedures are being adhered to and that
the reports do not illustrate any patterns.

Note: During your review of the firm’s records, do you see any signs that indicate
excessive commissions, churning, trading errors, “as of " trades, or other unusual
or abusive items regarding price, commissions, mark-ups/downs, execution,
timing, broker or dealer used or market in which executed?

= Test the accuracy of the trading blotter provided by testing a sample of
transactions back to source documentation such as order tickets and
broker-dealer confirms. Review the executed transactions and commissions
assessed clients on a cents/share basis.

m Does the commission rates paid appear to be in the range of what
institutions normally pay (industry standard), uniformly imposed, and
appropriate in light of the transactions made? Is there a reason(s) for
the higher commission rates? Are they justifiable? Are there any specific
clients or group of clients that are consistently paying higher commission
rates than other clients in general?  Why?

n Did the review of the trading blotter indicate that the firm is executing
cross transactions between clients such as buys and sells of the same
security on the same day by different clients? Why? Were these trades
executed as principal transactions? Are disclosures about this practice
made to clients?

m Did the review of the trading blotter reveal evidence that only one or
merely a few broker-dealers are used to execute trades for any given
client? Is the trade placement made pursuant to direction by the client,
Directed Brokerage Arrangements? Are disclosures about Directed
Brokerage (Mark Bailey) made to clients? Did the client request such
arrangement and has it been documented in writing by the client? Review
the commission rates for these trades. Are they excessive?

Note: All Investment Advisers have a fiduciary duty at minimum to make its
clients aware of the Directed Brokerage commission rates they are paying and
that they appear excessive even if the client still wishes to remain party to the
arrangement.

m Did the review of the trading blotter reveal evidence of any material,
aggressive short-term trading in any security, particularly contrary to the
firm’s normal practices or policies & procedures?

If applicable: Did the review of the trading blotter or other records reveal
that the adviser or an affiliate has effected transactions in an agency capacity
for its investment company clients? Are the commission rates paid on these
transactions at the most favorable rates that the adviser or affiliate can
obtain and/or offer? Are the commission rates paid on such transactions
competitive with those of non-affiliated broker-dealers for similar trades?

Note: The practice above may constitute a violation of Section 17(e) and Rule
17e-1of the Investment Company Act of 1940 if the client is an investment
company or Section 206(1) or (2) for other clients.

m Did the review of the trading blotter reveal evidence that only one or
merely a few broker-dealers are used to execute trades for any given
client? Is the trade placement made pursuant to direction by the client,
Directed Brokerage Arrangements? Are disclosures about Directed
Brokerage (Mark Bailey) made to clients? Did the client request such
arrangement and has it been documented in writing by the client? Review
the commission rates for these trades. Are they excessive?

Note: All Investment Advisers have a fiduciary duty at minimum to make its clients

aware of the Directed Brokerage commission rates they are paying and that they

appear excessive even if the client still wishes to remain party to the arrangement.
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Brokerage/Trade Execution—cont’d

= Did the review of the trading blotter reveal evidence of any material,
aggressive short-term trading in any security, particularly contrary to the
firm’s normal practices or policies & procedures?

If applicable: Did the review of the trading blotter or other records reveal
that the adviser or an affiliate has effected transactions in an agency
capacity for its investment company clients? Are the commission rates
paid on these transactions at the most favorable rates that the adviser or
affiliate can obtain and/or offer? Are the commission rates paid on such
transactions competitive with those of non-affiliated broker-dealers for
similar trades?

Note: The practice above may constitute a violation of Section 17(e) and Rule
17e-1of the Investment Company Act of 1940 if the client is an investment
company or Section 206(1) or (2) for other clients.

m Review trades to determine whether or not broker-dealers used by the
adviser are paid for order flow. Why are they making these payments?
Are an unusually large number of trades going to broker-dealers that
reportedly pay for order flow?

Does the firm regularly include all client accounts in bunched trades

for which a particular instrument is appropriate and who have available
resources in their accounts (if it is a purchase)? If not, what are the
apparent reasons certain accounts do not participate? If securities
acquired through bunched trades are purchased at different prices, was
each client participating in the bunched trade allocated the security at the
average price, including any commissions paid?

= If the securities in a bunched trade are purchased at different prices during
the day and the adviser does not use average pricing, is the methodology
used by the adviser fair and reasonable to participating accounts?

Do order tickets/confirms identify accounts participating and the extent
of each account’s participation in each bunched trade? Review the
commission rates to determine if they are competitive and in line with
regular institutional rates?

= Are proprietary accounts, either those of individuals of the firm, the firm
or pension or profit sharing plans included in bunched trades with clients?
If proprietary accounts are bunched with client accounts, review the
trades that occurred for a period of time (1-2 years) to determine if the
proprietary account(s) was in any way advantaged to the detriment of the
firm’s clients.

Note: /s the performance of the proprietary accounts whose trades are reqularly
bunched with those of clients substantially different than the performance of
client accounts that are managed in the same investment style? If yes, why?

m Is the firm’s disclosure to its clients about its bunching practices
sufficiently clear and understandable? If no, what information is missing?
m Does the firm participate in any Wrap Fee Programs? Wrap Fee Programs
raise a number of concerns. Among the major issues are the amount
and clarity of disclosure that wrap fee clients receive regarding the wrap
arrangements and the amount of fees the client pays, suitability, best
execution, and conflicts of interest. Review and test for the areas mentioned.

Marketing Material & Performance Calculations -

Rule 206(4)-1 contains a general prohibition against the use of any

advertisement that is false or misleading as well as a number of additional

specific prohibitions. The Advisers Act defines the term “advertisement”

broadly to include most communications that are addressed to more than

one prospective client.

m Does the firm use marketing material and advertisements to attract
clients? If so, review presentation content and materials provided to
potential clients for objectionable items or missing disclosures.
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= Does the firm claim to be GIPS compliant? Does the firm prepare and
present its marketing material in compliance with the GIPS standards for
marketing material?

= Does the firm maintain a file of all advertisements utilized? (Rule 204-2(a)(11))

= Does the firm conduct seminars to attract clients? If so, review
presentation content and materials provided attendees for objectionable
items or missing disclosures.

= Does the firm use performance figures in attracting prospective clients or
in reports to current clients? If yes, does the firm maintain the necessary
records that support the performance calculations and source documents?
(Rule 204-2(a) (16)) Do these records and documents support the firm'’s
performance computations? Did the performance history include
inappropriate periods? Do the performance figures represent: model
results? or performance of actual accounts?

Note: Ifthe performance figures represent model results, were the results
calculated using actual investment decisions and market activity subsequent to
completion of development of the model? "Back-tested” results are generally
not allowable. Can the adviser prove the timing of the model trades or if a timed
account, the dates of timing switches?

= What method is used to calculate performance, e.g. Internal Rate of
Return (IRR) or Time Weighted Rate of Return (TWRR) or a hybrid (linked
short period IRR’s)?

= Does the firm utilize a portfolio management software system? If yes pick
some samples and perform some testing.

Compensation / Client Fees—
m Areall clients being charged the correct fees as specified in each client’s
contract?

Are client bills verified for accuracy and compliance with each client’s
contract by a person other than the preparer prior to sending them to the
client?

m Do the investment advisory fees, in general, appear excessive considering
the nature of the services provided? (Sec. 206(1), (2), & (4))

Perform an independent computation of a sample of accounts to confirm
the accuracy of the firm’s application of its advisory fee schedule? (Form
ADV, Contract ) Does the firm charge clients different fees for essentially
the same service?

m Does the firm offset part of its advisory fee with commissions which it
or an affiliate receives? If yes, explain the conditions associated with the
payments. Is this procedure disclosed to its clients?

Does the firm have a pro-rata refund policy if fees are received in
advance?

Do any client investment advisory contracts contain a performance
based fee provision? If yes, did registrant satisfy the conditions of Rule
205-3? Please keep in mind certain factors such as the identity of the
client, including whether or not they are “qualified clients,” look through
provisions and the transition rules. Are these fee arrangements disclosed
in Form ADV?

Client Referrals -

= Does the firm participate in any client referrals? Do all referred clients
receive adequate disclosure of all material facts related to such
arrangements and receive adviser’s Form ADV, Part Il or alternative
brochure? If no, describe all weaknesses found.

= How does the firm assure that solicitor provides all prospective clients
with the adviser’s Form ADV or brochure and the disclosure document
required by Rule 206(4)-3?
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Client Referrals - cont'd
= Does the firm compensate anyone other than an officer or employee of
the firm for referring clients?

Does the firm direct or appear to direct client brokerage to any broker-
dealers in exchange for client referrals?

Is the solicitor a related party? If yes, has the firm disclosed this affiliation
to its clients?

= [f arrangements are with an unaffiliated solicitor for personal advisory
services, does the agreement between the investment adviser and the
solicitor comply with Rule 206(4)-3(a) (2) (iii) (A)?

Specifically, does it: (1) contain a description of the solicitation activities
and the compensation arrangements; and (2) contain an undertaking by
the solicitor to perform his duties under the agreement consistent with
the investment adviser’s instructions and provisions of the Advisers Act
and rules?

m Does the firm require the solicitor to provide the client, at the time of the

solicitation, the investment adviser’s disclosure brochure and separate

solicitor’s disclosure document?

Is there a separate solicitor’s disclosure document which contains

information required by Rule 206(4)-3? Does the solicitor’s disclosure

document contain the information required by paragraph (b) of Rule

206(4)-3?

= Has the adviser made a bonafide effort to ascertain whether the solicitor
has complied with the agreement?

Proxy Voting -

= Does the firm vote proxies on behalf of its clients?

n If the firm votes proxies on behalf of clients, do any conflicts exist? Are policies
& procedures in place to address the conflicts and/or eliminate them?

Are proxy vote ballots reconciled? Does the firm reconcile proxy ballets
received vs. the proxies actually voted?

If the firm has Taft-Hartley Union accounts and votes in accordance with
the AFL-CIO Letter for these accounts, does the firm vote the same way
for its non Taft-Hartley Union accounts? Note: This could be a conflict
and/or problem.

If the firm utilizes a service provider to handle proxies for the firm, does
the firm perform due diligence on the service provider?

= How often? Has the firm incorporated the service provider’s policies &
procedures into their Proxy policies and procedures? - - Has the firm
made appropriate disclosure about its proxy voting process in its Form
ADV Part I1? Is it current and accurate?

= Does the firm vote proxies for mutual funds that it advises?

m Does the firm have policies & procedures in place to vote such proxies?

= Do any conflicts exist? Are policies & procedures in place to address the
conflicts and/or eliminate them?

m Does the adviser perform continued due diligence/oversight of the third

party proxy voting service provider?

Regulation S-P (Privacy Policy & Procedures)—Does the Adviser

periodically provide clients with privacy policy notices, as required?

Does the Adviser effectively safeguard information it is required to
maintain from unauthorized access, alteration, loss, or destruction?

Does the adviser have security measures to properly safeguard personal
and financial information of clients, including consumer credit report
information, from unauthorized access, disclosure or use? Does it ensure
that the security measures of its service providers also safeguard this
information?
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Proxy Voting - cont’d

= Does the adviser’s electronic information systems, both internal and
those supplied by third parties, effectively detect and prevent malicious
intrusions from internal and external sources? Does it have effective
oversight measures to protect its electronic infrastructure, operating
systems, files and databases?

Does the Adviser have procedures in place for the disposal of consumer
information?

Antimoney Laundering—
= Does the adviser ensure that its staff has sufficient knowledge and skills to
effectively carry out their AML responsibilities?

Does the adviser's AML program appear to be effective in identifying

suspicious cash/ currency activity and reporting such activities to

appropriate authorities?

= With respect to its AML program, is documentation or other output
generated to substantiate that you obtained all related information in a
timely, accurate, and complete manner? Does the adviser ensure that this
information is preserved for the required period of time and protected
from unplanned destruction, loss, alteration, compromise, or use?

= Does it comply with the U.S. Treasury Office of Foreign Asset Control’s

(OFAC) requirements by restricting its business transactions with certain

individuals, entities, and/or countries on lists compiled by OFAC?

Does the adviser maintain evidence of initial checking of OFAC lists for each

new client, and periodic re-checking of OFAC lists for existing clients?

Disaster Recovery—

s Does the adviser comply with SEC guidance regarding disaster recovery
plans?

m Does the adviser have procedures in place to be prepared for and test
operations during human or natural emergencies?

m Does the adviser have procedures in place provide for the availability of
critical personnel and systems in the event of a disaster?

Do the adviser’s procedures contain verification of business continuity
plans of its third-party service providers?

» Do the adviser’s policies and procedures contain contingencies that have
been sufficiently contemplated? For example, determine whether the
policy, among other things, i) discusses what will happen in the event
of the death or incapacitation of key personnel, ii) includes information
regarding how to reach employees and service providers, iii) provides for
back-up facilities in the event of dislocation due to a natural disaster or
otherwise.

Does the adviser’s plan detail how customers can reach the firm in the
event of an emergency?

Does the plan address procedures for how employees can communicate
with each other, and with key service providers,

And does the plan provide for back-up facilities in the event of dislocation?
Does the adviser maintain documentation of regular reviews and
adjustments of the plan as a result of such reviews and testing, to account
for changes in the adviser, its business, and needs, such as ensuring
alternative worksites are adequate, evidence of actual testing of the plan
to determine if it will be successful, and whether changes should be made
to the plan?
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EXHIBIT D. SAMPLE REPORT TO DEMONSTRATE THAT YOUR COMPLIANCE
PROGRAM IS DYNAMIC

Step 1: Gather the following:

1. Supporting documentation of compliance efforts (conflict reviews, testing results, etc.)

2. Documents evidencing the firm’s investment in compliance

3. List of third-party sources (including outside counsel, consultants, attorneys, etc.)
used to access training — conferences, webinars, and publications

Step 2: Author the Annual Review summary for management, including the following
structure and sample language:

The Compliance Program. The following report has been prepared by the Chief
Compliance Officer (CCO) of XYZ Co. based on the CCO’s annual review and
assessment of the firm’s compliance policies and procedures.

Compliance Support. XYZ management and the XYZ Co., an SEC registered investment
adviser (the “Adviser”), fully support the firm’s compliance program and the XYZ CCO

in performing her duties with respect to the investment adviser. To this end, XYZ
management provided the following support to the CCO in 2009:

1. The following attorneys and compliance consulting resources were made available
to the CCO during the period: Legal and Compliance Department resources of the
Administrator, Outside Counsel, XYZ's compliance consultant and other sources
that the Adviser consults with on issues.

2. Inthe capacity as the CCO to an investment adviser, the CCO kept abreast of new
laws, regulations and interpretations of rules by attending educational meetings and
reading industry periodicals.

In addition, the CCO attended the following continuing education meetings in 2010:

NSCP Conference in Boston, MA in March

NRS Conference in Orlando, FL in April

SEC’s CCOutreach Program in Philadelphia, PA in June

Stradley Ronan Mutual Fund and Investment Adviser Seminar in Philadelphia
in June

ACA Compliance Roundtable Meeting in Philadelphia in September

NSCP National Meeting in Philadelphia in October

® Philadelphia Compliance Roundtable in December

The CCO reviews numerous industry periodicals including: Investment Company
Institute memorandums, 1A Week, Core Compliance & Legal Services, Inc. Monthly Risk
Management Updates, regulatory newsletters and summaries from a number of law
and accounting firms.
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EXHIBIT E. SAMPLE 2015 SEC DOCUMENT REQUEST LETTER (00088737XD690E)

UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
CHICAGO REGIONAL OFFICE
SUITE 500
175 WEST JACKSON BLVD.
CHICAGO, IL 60604

N 015
DELIVERY VIA E-MAIT,

vir
Chief Compliance Officer

Re: Examination of (NSRRI (::c “Advise”) and [SNGEIRNY (te

Lszdsys)

e R

‘The staff of the U.S. Securities and Exchange Commission is conducting an examination of the
Adyviser and the Funds pursuant to Section 204 of the Investment Advisers Act of 1940 (the
“Advisers Act”) and Section 31(b) of the Investment Company Act of 1940 (the “Investment
Company Act”), respectively. The purpose of the examination is to assess the Adviser’s
compliance with provisions of the Advisers Act and the rules thereunder as well as the Funds’
compliance with the provisions of the Investment Company Act and rules thereunder.

Additional information about compliance examinations and the examination process is included
in the enclosed "Examination Information ” brochure (SEC Form 2389). Also enclosed is
information regarding the Commission’s authority to obtain the information requested and
additional information: "Supplemental Information for Entities Directed to Supply Information
to the Commission Other Than Pursuant to a Cormmission Subpoena" (SEC Form 1661) and
Supplemental Information for Persons Requested to Supply Information Voluntarily to the
Commission s Examination Staff (SEC Form 2866).

Information is Requested

Please provide all of the information specified in the enclosed information request list. The staff
requests that responses be provided in an electronic format to the extent possible by the dates
indicated in the document request list. Additional information about the desired electronic
format is included in the document request list.
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EXHIBIT E. SAMPLE 2015 SEC DOCUMENT REQUEST LETTER (00088737XD690E)

If the Adviser becomes aware of the need for delay in the production of any requested
information, the Adviser should immediately contact the undersigned at the telephone number
indicated. During the examination, the staff may also request additional or follow-up
information, and will discuss timeframes for the Adviser to produce this information.

The On-Site Phase of Examination

The on-site phase of the examination will begin on—2015. The staff appreciates the
Adviser’s cooperation in facilitating the examination process.

‘We request that you make adequate office facilities available to the staff during the on-site
examination, to ensure the confidentiality and efficiency of the examination.

Background Regarding the Information Requested

Each investment adviser and investment company that is registered with the Commission is
required to adopt and implement written policies and procedures reasonably designed to prevent
violations of the federal securities laws, and to review those policies and procedures annually
for their continued adequacy and the effectiveness of their implementation. In addition,
registered advisers and funds are required to designate a chief compliance officer responsible for
administering the policies and procedures. Each adviser should adopt policies and procedures
that take into consideration the nature of that firm's operations. The policies and procedures
should be designed to prevent violations from occurring, detect violations that have occurred,
and correct promptly any violations that have occurred.

The initial phase of an examination generally includes a review of the firm’s business and
investment activities and its corresponding compliance policies and procedures. The
examination staff will request information and documents and speak with the firm's employees
to ensure an understanding of the firm’s business and investment activities and the operation of
its compliance program. Using the information obtained, the staff will assess whether the firm’s
policies and procedures appear to effectively address the firm’s compliance risks. The initial
phase of an examination also includes testing of the firm’s compliance program in particular
areas. The information requested and the purpose for requesting the information is described
below.

e Certain general information is requested, such as the firm’s organizational charts,
demographic and other data for advisory clients, including privately offered funds, and a
record of all trades placed for its clients/fiunds (trade blotter) - to provide an understanding
of the firm’s business and its investment activities.

» Information about the firm’s compliance risks is requested, and the written policies and
procedures that the firm has established and implemented to address those risks - to provide
an understanding of the firm’s compliance risks and its corresponding controls. This
information would include, for example, any inventory performed of the firm’s compliance
risks and its compliance manual or policies and procedures.
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¢ Documents relating to the firm’s compliance testing is requested - to provide an
understanding of how effectively a firm has implemented its compliance policies and
procedures. This information would include, for example, the results of any compliance
reviews, quality control analyses, surveillance, and/or forensic or transactional tests
performed by the firm.

» Information regarding actions taken as a result of compliance testing is requested - to
provide an understanding of steps taken by the firm to address the results of any compliance
reviews, quality control analyses, surveillance, and/or forensic or transactional tests
performed by the firm. This information would include, for example, any warnings to or
disciplinary action of employees, changes in policies or procedures, redress to affected
clients, or other measures.

o Other information is requested -- to allow the staff to perform testing for compliance in
various areas.

As part of the pre-examination planning process, the staff actively coordinates examination
oversight to ensure that regulatory efforts are not duplicative. If you have any concems in this
regard, please contact the undersigned.

Your cooperation is greatly appreciated in the examination process. If you have any questions,
please contact me, at (312)

Sincerely,

“Staff Accounfant

Enclosures:
Information Request List
Exhibit 1: Layout for Securities Trading Blotter/Purchase and Sales Joumal
Examination Information Brochure (Form 2389)
Supplemental Information (Forms 1661 & 2866)
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Examination Information Request List

Examination Period

Information is requested for the period January 1, 2013 through December 31, 2014 (the
“Examination Period”) unless otherwise noted.

Organizing the Information to be Provided

Please label the information so that it corresponds to the item number in the request list. This list is
divided between Part I and Part I. Items should be provided on or before the date stated at the top
of Part 1 and Part II. If information provided is responsive to more than one request item, you may
provide it only once and refer to it when responding to the other request item numbers. If any
request item does not apply to your business, please indicate “N/A” (not applicable).

Please provide the information requested below and hereafier during the examination in electronic
format, and please ensure that all electronic information provided is “read-only.”

PART I: Information to be Provided b 2015

General Information

1. Adviser’s organization chart with ownership percentages showing the adviser, control
persons, and all affiliates. )

[

List of current employees, partners, officers and/or directors and their respective titles, office
location, and hire date.

3. List of any of the Adviser’s employees, partners, officers and/or directors who resigned or
were terminated during the Examination Pericd and information regarding the reason for

their departure.

4. A list of any employees of the Adviser who resigned or were terminated and who filed or
stated complaints against the fimm or its employees, alleging potential violations of securities
laws as the cause for the resignation or termination.

5. Any threatened, pending and seftled litigation or arbitration involving the Adviser or any
“supervised person” (if the matter relates to the supervised person’s association with the
Adviser or a securities-related matter) including a description of the allegations, the status,
and a brief description of any “out of court” or informal settlement. Note that “supervised
person” is any partner, officer, director (or other person occupying a similar status or
performing similar functions), or employee of an investment adviser, or other person who
provides investment advice on behalf of the investment adviser and is subject to the
supervision and control of the investment adviser (defined in Section 202(2)(25) of the
Advisers Act). If none, please provide a written statement to that effect.
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6. Current standard client advisory contracts or agreements.
7. List of any sub-advisers.

8. Part 2B of Form ADV (“Brochure Supplement™) furnished to clients during the
Examination Period.

9. A list of all committees including a description of each committee’s responsibilities,
meeting frequency, and a list of the members of each committee. State whether the
committees keep written minutes.

10. Names of any joint ventures or any other businesses in which the Adviser or any officer,
director, portfolio manager, or trader participates or has any interest (other than their
employment with the Adviser), including a description of each relationship.

11. The names and location of all affiliated and unaffiliated key service providers and the
services they perform.

12. Compliance and operational policies and procedures in effect during the Examination
Period for the Adviser and its affiliates. Please be sure to also include any Code of
Ethics, insider trading, fair valuation, remote office monitoring, contractor oversight, and
GIPS policies and procedures that are created and maintained.

Portfolio Management and Trading

13. A trade blotter (i.e., purchases and sales journal) that lists transactions (including all trade
errors, cancellations, re-bills, and reallocations) in securities and other financial instruments
(including privately offered funds) for: current and former clients; proprietary and/or trading
accounts and access persons. The preferred format for this information is to provide it in

- Excel as indicated in Exhibit 1. :

14. Provide the information below for all advisory clients, including privately offered funds and
wrap clients. The preferred format for this information is in Excel.

A. Current advisory clients including:

the account number;

the account name;

account balance as of December 31, 2014;

whether the client is a related person, affiliated person, or a proprietary account;

the type of account (e.g., individual, defined benefit retirement plan, registered fund,
or unregistered fand);

the account custodian and location;

g. whether the custodian sends periodic account statements directly to the client;
whether the delivery is electronic, if so, a copy of the authorization; and the form of
electronic delivery (e.g., email or website login);

o0 o

)
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h. whether the Adviser has discretionary authority;

i.  whether the Adviser, an officer, an employee, or an affiliate acts as trustee, co-
trustee, or successor trustee or has full power of attorney for the account;

j-  whether the Adviser or related persons are deemed to have custody of, possession of
or access to the client’s assets, and if so, the location of the assets;

k. the investment strategy (e.g., global equity, high-yield, aggressive growth, long-

short, or statistical arbitrage) and the performance composite in which it is included,

if any;

the account portfolio manager(s);

m. whether the client has a directed brokerage arrangement, including commission
recapture;

n. the value of each client’s account that was used for purposes of calculating its
advisory fee for the most recent billing period;

0. whether the client pays a performance fee and the most recent performance fee
amount;

p. whether advisory fees are paid directly from the client’s custodial account;

q. account inception date; and

r. name(s) of consultant(s) related to obtaining the client, if any.

—

B. Names of advisory clients lost, including the reason, method that the termination was
communicated, termination date, and asset value at termination.

C. Names of any financial planning, pension consulting or other advisory clients not named
in response to section A above.

Financial Records

15. Adviser’s balance sheet, trial balance, income statement, and cash flow statement as of the
end of its most recent fiscal year and the most current year to date.

16. List the terms of any loans from clients to the Adviser, including promissory notes, or sales
of the Adviser’s or any affiliate’s stock to clients.

17. List all fee splitting or revenue sharing arrangements.
Custody

18. Provide the account number and contact information (e.g., name, mailing address, phone
number and e-mail address) for the entities that maintained custody of the cash and
securities of each client’s account during the Examination Period. For private fund clients,
please be sure to include all bank and brokerage accounts. For any securities that were not
maintained with a qualified custodian, please include a description of the security, security
name, location of the security, and the name of the clients who held such securities. For
purposes of this request, you may exclude any assets held pursuant to a derivative or swap
contract. Such information, if applicable, may be requested later.
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Advisers Sponsoring or Managing Privately Offered Funds

19. Preferably in Excel format, information regarding each private and/or uaregistered
investment fund (and any co-investment or other paralle] vehicles) sponsored and/or
managed by the Adviser, including:

name as shown in organizational documents (as amended);
domicile (country);
investment strategy (e.g., buyout, venture, mezzanine, fund-of-funds, etc.);
name of the sub-adviser, if applicable;
if funds are part of a master/feeder fund structure, full name and domicile of each
fund;
number of investors and total assets as of December 31, 2014;
amount, if any, of Adviser’s equity interest in each fund as of December 31, 2014;
amount, if any, of Adviser’s affiliated persons” interest as of December 31, 2014;
date the fund began accepting unaffiliated investors;
offering size;
whether the fund is currently closed to new investors and when it closed;
lock up periods for both initial and subsequent investments;
. specific exemption(s) from registration under the Securities Act of 1933 and/or
the Investment Company Act of 1940 upon which the fund relies;
n. the current stage of the fund’s lifecycle , if applicable. Also indicate if the fund
has been extended beyond its expected lifespan;
0. services the Adviser or an affiliate (e.g., general pariner, adviser, managing
member) is providing;
p. amount of leverage, both explicit (on-balance sheet) and off-balance sheet
(futures and certain other derivatives), used by the fund as of December 31, 2014;
q. whether the fund was created to offer investors participation in subsequent private
funds offered by the Adviser;
1. the value of each fund’s account that was used for purposes of calculating its
advisory fee for the last billing period;
s. the advisory fee charged for the last billing period;
t. whether the fund pays carried interest and whether the fund is currently in-the-
money or out-of-the-money for earning carried interest; and
u. whether the fund is currently in a clawback position and the amount of the
clawback.

e e op

Bome e o

20. For each of the funds, the most recent audited financial statements. In addition, please
provide documentation indicating when audit reports were delivered to investors.

Advisers to Registered Investment Companies (“RIC”)
RIC: General Information
21. A chartlisting all Funds with the following informatia: as of December 31, 2014:

a. fund/portfolio name;
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share class;

registration number;

net asset value;

total shares outstanding;

number of shareholder accounts;

maximum sales load;

investment objective;

portfolio turnover rate for last 2 years;

commencement date of operations; and

whether the Fund was classified as aggressive capital appreciation, balanced, capital
appreciation, growth and income, foreign issuer, growth , income, long term debt
(taxable), long term debt (tax-free), money market (taxable), money market (tax-
free), precious metals, index, or other.

FerpE b Mo o

22. A list of threatened, pending and settled litigation or arbitration to which the Fund was a party
during the Examination Period. Providea description of the allegations forming the basis for
each issue, the status of each pending issue, and a brief description of any “out of court” or
informal settlement. If none, please provide a written statement tothat effect.

23. The Fund’s policies and procedures adopted pursuant to the Compliance Rule. Please be
sure to also include Code of Ethics, insider trading, gift giving/receiving, 2a-7, securities
lending, and valuation policies and procedures.

Adpvisers That Are Money Managers in Wrap Fee Programs

24, Names of wrap fee programs in which one or more clients participate, including for each
program:

name of custodian/sponsor/broker-dealer;

program name and the acronym;

whether the program is a single or a dual contract program;

total fee percentage charged by the sponsor;

terms of Adviser’s compensation;

total value of client assets in each program as of the most recent billing date; and
state whether the program permits “trading away” or “stepping out” from the wrap
broker-dealer; and

h. ifapplicable, state whether the adviser traded away during the Examination Period.

PART II: Information to be Provided b 2015

Information Regarding the Adviser’s Compliance Program, Risk Management and Internal
Controls

@ pe TP

25, Any written interim or annual compliance reviews, internal contrel analyses, and forensic
or transactional tests performed. Include any significant findings, both positive and
negative, and any information about corrective or remedial actions taken regarding these
findings.
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26. A current inventory of the Adviser’s compliance risks that forms the basis for its policies
and procedures. Note any changes made to the inventory during the Examination Period
and the dates of the changes.

27. Written guidance the Adviser provided to its employees regarding the compliance program
and documents evidencing employee compliance training during the Examination Period.

28, Internal audit review schedules and completed audits for a three year period, including the
subject and the date of the report.

29. A list of all client or investor complaints and information about the process used for
monitoring client/investor correspondence and/cr complaints.

30. A record of any non-compliance with the Adviser’s compliance policies and procedures and
of any action taken as a result of such non-compliance.

Portfolio Management and Trading

31. Names of securities held in all client portfolios (aggregate position totals for all instruments)
for each quarter-end of the Examination Period including:

security name;

CUSIP (or other identifier);

client name;

client account number;

quantity or principal/notional amount owned by each client;
cost basis;

whether the position was fair valued; and

market value of the position.

FE oo mp R

The preferred format for this information is in Excel.
32. Any restricted, watch, or grey lists that were in effect for the Examination Period.

33. A list of employees of the Adviser or its affiliates that performed a role for a publicly traded
company or served on a creditor’s committee. Include the name of the company or
committee and the dates of the employee’s service.

34. Please provide a list of all securities for which the Adviser or its related persons made
13F, 13D and/or 13G filings for the relevant reporting dates, including corresponding
ownership percentages.

35. List of all PIPE investments that the Adviser participated in during the Examination
Period.
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36. A list of all initial public offerings and secondary offerings in which clients, proprietary
accounts or access persons participated and, if not stated in policies and procedures or if the
allocation did not follow standard pelicies and procedures, information regarding how
allocation decisions were made. Include the trade date, security, symbol, total number of
shares, and participating accounts. For initial public offerings, indicate whether shares
traded at a premium when secondary market trading began. The prefemred format for this
information is in Excel.

Advisers to Registered Investment Companies
RIC: General Information

37. Any correspondence with the staff of the Commission or other regulatory agencies and any
no-action letters or exemptive orders relied upon by the Fund, including those relied upon
for engaging in securities lending.

RIC: Compliance Policies and Procedures

38. The annual reports submitted to the Board by the CCQ during the Examination Period.
Please include any attachments to the report.

39. A current inventory of compliance risks. If changes were made to this inventory of risks during
the Examination Period, please indicate what these changes were and the correspording date of
the change, Please provide this information, if possible, in Word, Excel or the equivalent
format.

RIC: Fumnd Corporate Governance

40. Identify any relationships that the Fund or any affiliate may have with any service provider,
(e.g., custodian, transfer agent, administrator, pricing service, accountant, marketing firmy),
and provide documents indicating that these relationships were disclosed to the Fund’s
Board in connection with its review of the contract with the service provider or otherwise.
This would include, for example, whether a broker-dealer affiliate has an investment
banking relationship with a service provider; whether the Fund’s adviser manages the
corporate pension plan of a service provider; whether the Fund or its adviser has investments
in the service provider; whether the service provider also provides services o the Fund’s
adviser or an affiliate, etc.

41, Information regarding any compensation, whether direct or indirect, received by the Fund’s
adviser from any of the Fund’s service providers. Please include information provided to
the Board regarding this compensation.
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IIL. Sample Trading Blotter for Derivative Securities

[Security [Security Principnl Security Economic
[Description 1 Description 2 Value / Position
“Long or
Client [Trnde [Settle [Buy  [CUSIP iQuantity [Unit [Total [Net Broker hort”
Name/ [Date  [Date  [Scll Issuer} (Coupon Maturity, Price  Payments  |Proceeds Commission  [Proceeds [Type Position
B ete)
Dentsche Bank AG, Microsoft l6 Months {Credit Default Buying
178 {105 {/3/05 B DRB0258RG  Corp., Credit Default Swap 10-01-2005 100,000 [100 1895.83 (100,000 |50 $100,095.83 DB |Swap Protection
Morgan Stanley; PD: If credit
spreads as represented by the
Barclays Capital U.S. CMBS AAA
8.5+ Index widen, pays the spread
N kchange minus 50 basis points*; RD: 3 Months 5 [Economic
182 R/I/OT P30T IS MOSMS 149 \rcrodit sproads us represented by | 11-01-2007 150,000  [100 {80 $150,000 50 150,000 MOR [Tatal Retum Swap Long
the Barclays Capital U.S. CMBS
IAAA 8.5+ Index namow, receives
the spread change*; (TWSP)
2
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EXAMINATION INFORMATION FOR
ENTITIES SUBJECT TO EXAMINATION OR INSPECTION
BY THE COMMISSION

The examination staff of the Office of Compliance Inspections and Examinations (OCIE) of
the Securities and Exchange Commission (Commission) has prepared this brochure to
provide information about examinations it conducts, including information about the
examination process and the methods the examination staff employs for resolving issues
identified during examinations. This information, provided to entities undergoing
examination or inspection, should help entities to understand better the examination staff’s
objectives in this area.

L PURPOSE OF EXAMINATIONS

Commission representatives have statutory authority to conduct, at any time or from time to
time, reasonable periodic, special and other examinations of the records of specified
Commission-regulated entities. OCIE carries out these examination responsibilities through the
National Examination Program (NEP) comprised of examination staff in 11 regional offices and
the home office in Washington, D.C. OCIE’s mission is to protect investors, ensure market
integrity and support responsible capital formation through risk-focused strategies that: (1)
improve compliance; (2) prevent fraud; (3) monitor risk; and {4) inform policy.

During examinations, the examination staff will seek to determine whether the entity being
examined is: conducting its activities in accordance with the federal securities laws and rules
adopted under these laws {as well as, where applicable, the rules of self-regulatory organizations
subject to (he Commission’s oversight); adhering to the disclosures it has made to its clients,
customers, the general public and/or the Commission; and implementing supervisory systems
and/or compliance policies and procedures that are reasonably designed to ensure that the
entity’s operations are in compliance with the applicable legal requirements. The examination
staff appreciates each entity’s cooperation with the examination process as it wilt greatly
facilitate the examination staff’s ability to complete the examination in a timely manner.
Therefore, entities should work to ensure that the examination staff is provided promptly with
complete information and knowledgeable employees are made available to help the examination
staff better understand the entity and its operations.

11 THE EXAMINATION PROCESS

The Commission’s examination program is a risk-based program. An entity may be selected for
examination for any number of reasons including, but not limited to, a statutory mandate that
requires the Commission to examine the entity; the entity’s risk profile; a tip, complaint or
referral; or a review of a particular compliance risk area. To help evaluate the effectiveness of
our risk-based selection process, the NEP may also randomly select some firms for examination.
The reason an entity has been selected for examination is non-public information, and typically
will not be shared with the entity under examination. As part of their pre-examination planning

SEC 2389 (6/14)
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process, the examination staff actively works to allocate efficiently examination resources and to
determine whether an examination’s scope might overlap with the scope of any recent or
ongoing examinations or investigations by other regulators or staff in other Commission offices
or divisions. Sometimes an examination may overlap with ongoing examinations or
investigations by other regulators or Commission staff because of legal requirements or
otherwise. If an entity has any concerns with respect to overlapping examinations or
investigations, as described above, the entity should contact the examination team(s) involved.

In addition, throughout the examination process, the examination staff may consult and/or
coordinate with other Commission staff, including supervisory examination staff and staff in
other Commission offices and divisions, regarding any issues identified as well as interpretation
and application of the securities laws and rules adopted under these laws, and, to the extent
applicable, self-regulatory organization rules. As a result, examination staff may share
information and documents received from the entity during the examination with other
Commission staff to the extent the examination staff deems necessary or appropriate. This and
other possible uses of information and documents provided to the examination staff are described
in the Commission’s Form 1661, which may be accessed at

www.sec.gov/about/forms/secl 661.pdf.

Examinations may be conducted on an announced or unannounced basis. When the examination
is announced, the examination staff may send the entity a letter notifying it of the examination
and containing a request list that identifies certain information or documents that the examination
staff will review as part of the examination. In most instances, the examination staff will request
that certain of the information and documents be provided in electronic format, if available. The
{etter may ask that the information and documents: (1) be delivered to the Commission’s offices
by a specified date; and/or (2) be made available for review at the entity’s offices on a specified
date. When the examination is unannounced, the examination staff may provide the entity with
an information or document request list upon arrival and may conduct an initial interview.

In addition to the letter and/or request list identified above, the examination staff will provide the
entity with the Commission’s Form 1661, and, upon request, the examination staff will also
provide the name and telephone number of their supervisor.

In many examinations, the examination staff will visit the physical premises of the entity to
conduct examination work. Upon arrival, the examination staff will identify themselves and
present their Commission credentials. The examination staff may conduct an initial interview.
During this initial interview, the examination staff will ask questions about the entity and the
activities to be examined. This information assists the examination staff in understanding the
entity and its operations. The examination staff may also ask for a tour of the entity’s offices to
gain an overall understanding of the entity’s organization, flow of work, and control
environment. The initial interview and tour can be critical because they may determine the tone
and focus of the examination. Some examinations may be completed without an on-site visit
through a review of records in the Commission’s offices along with interviews conducted by
telephone, as needed. A cooperative approach by the entity being examined will help facilitate
the examination.

Following this initial phase of the examination, the examination staff will review the information
and documents the entity has provided. During this review, the examination staff may make

SEC 2389 (6/14) -2-
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supplemental requests for additional information and documents. Throughout the examination,
the entity should communicate promptly to the examination staff any questions or concerns
regarding the documents and information that have been requested. In all cases, producing
requested information and documents in a timely manner will facilitate the efficient completion
of the examination. The examination staff may also request meetings (in person or by telephone)
with entity employees to discuss the entity’s operations and the information and documents
provided. The entity should make knowledgeable employees or other knowledgeable persons
available to participate in the meetings. These meetings help the examination staff gain a better
understanding of the entity’s activities and compliance processes. The examination staff may
also request relevant information and documents held by third party service providers or agents
(including custodians) that, for example, perform work for, or in conjunction with, the entity or
whose activities may have a material impact on the entity. Examination staff may send such
requests to the entity or directly to the third party service provider or agent. In addition, the
examination staff routinely contacts the entity’s clients, customers, or other knowledgeable
persons, as necessary, to gather and/or verify relevant information.

Typically, on the last day of the on-site visit, the examination staff may conduct a preliminary
“exit interview” during which they will discuss the status of the examination and any outstanding
information and document requests and, if appropriate, raise any issues identified during the
examination to that point. During the preliminary exit interview, the entity will be given an
opportunity to discuss any of the issues that the examination staff raises and provide additional
relevant information, including any actions the entity has taken or plans to take to address those
issues. Entities are also encouraged to keep the staff informed of any relevant changes that occur
after the on-site portion of the examination has been completed.

Following the on-site visit, the examination staff, in many cases, will perform additional analyses
of the information or data obtained during the on-gsite examination. This may include contacting
the entity to ask clarifying questions or to request additional information or documents. If the
analysis performed subsequent to completion of the on-site portion of the examination reveals
issues in addition to those discussed during the preliminary exit interview, the examination staff,
under most circumstances, will contact the entity, usually by telephone, to discuss these
additional issues as part of a “final exit interview.” During the final exit interview, the entity will
typically be given an opportunity to discuss any of the issues that the examination staff has raised
with the entity during the course of the examination and provide additional relevant information,
including any actions that the entity has taken or plans to take to address the issues raised. In
limited situations, the examination staff may not conduct preliminary or final exit interviews. In
connection with either a “preliminary exit interview” and/or “final exit interview,” staff may
speak with the entity’s senior management and/or its board of directors.

1. COMPLETING AN EXAMINATION

Section 4E of the Securities Exchange Act of 1934 requires the examination staff to complete
compliance examinations within 180 days from the latter occurrence of one of two specified
events. Specifically, Section 4E (b)(1) provides that:

Not later than 180 days after the date on which Commission staff completes the on-site

portion of its compliance examination or inspection or receives all records requested
from the entity being examined or inspected, whichever is later, Commission staff shall

SEC 2389 (6/14) a-
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provide the entity being examined or inspected with written notification indicating either
that the examination or inspection has concluded, has concluded without findings, or that
the staff requests the entity undertake corrective action. (Emphasis added)

For certain complex examinations, the examination deadline may be extended for an additional
180-day period. Generally, the examination staff will provide an entity with written notification
of'an examination’s completion by sending a deficiency letter. If the examination staff identifies
serious issues during an examination, in addition to sending the entity a deficiency letter, the
examination staff may refer the issues to the Commission’s Division of Enforcement, a self-
regulatory organization, state regulatory agency, or others, including criminal authorities, for
possible action. On occasion and usually in the context of exigent cirsumstances, the
examination staff may make a referral to the Division of Enforcement without conducting an exit
interview.

"The examined entity will be asked to respond in writing to any issues identified in a deficiency
letter, including any steps that it has taken or will take to address the issues and to prevent their
reoccurrence. The entity’s response will generally be due within 30 days of the date of the
deficiency letter.

An entity’s submission of a timely and complete response to a deficiency letter will facilitate the
examination staff’s ability to complete the examination in a timely manner. In particular, an
entity should make sure to address all of the issues identified in the deficiency letter. If the
examination staff has comments on an entity’s response, the examination staff generally will
either provide them to the entity within 60 days of receipt of the entity’s response, or contact the
entity within the 60-day period to discuss when the examination staff will be able to provide
comments. If the examination staff has no further comments after receiving an entity’s response
to a deficiency letter, the examination staff will send no further communication and the
examination will be closed. The NEP conducts a limited number of Corrective Action Reviews
in order to verify whether entities, including investment advisers, investment companies, and
transfer agents, take the corrective actions discussed in their response to a deficiency letter.
FINRA reviews corrective action taken in response to NEP deficiency letters during certain
FINRA examinations of member broker-dealers; the NEP may also, on a limited basis, review
broker-dealers for corrective action taken.

If you have any questions, comments, complaints, or concems during an examination or after it
is completed, please raise them with the examination staff or with their supervisors in the
respective regional office or the home office. Most questions and issues can be resolved by
discussing them with the examination staff. You may also communicate comments, complaints,
or concerns through the Examination Hotline, (202) 551-EXAM. The Examination Hotline
offers callers a choice to speak with either an attorney in the Office of Compliance Inspections
and Examinations in Washington, DC, or staff in the Commission’s Office of Inspector General.
The Office of Inspector General is an independent office within the Commission that conducts
audits of Commission programs and investigates allegations of employee misconduct. Persons
speaking with staff on the Examination Hotline may identify themselves or request anonymity.

SEC 2389 (6/14) 4
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Iv. INFORMATION REGARDING THE COMMISSION’S OFFICE OF THE
WHISTLEBLOWER

The Commission is authorized by Congress to provide monetary awards to eligible individuals
who voluntarily come forward with high-quality, original information that leads to a
Commission enforcement action in which over $1,000,000 in sanctions is ordered. The range for
awards is between 10% and 30% of the money collected. An “eligible whistieblower” is an
individual who voluntarily provides original information about a possible violation of the federal
securities laws that has occurred, is ongoing, or is about to occur. Information is provided
“yoluntarily” if it is provided to the Commission or another regulatory or law enforcement
authority before (i) the Commission requests it from an individual or his/her lawyer; or (if)
Congress, another regulatory or enforcement agency, or self-regulatory organization (such as
FINRA) asks the individual to provide the information in connection with an investigation or
certain examinations or inspections. One or more people are allowed to act as a whistleblower,
but companies or organizations cannot qualify as whistleblowers. A person is not required to be
an employee of an entity to submit information about that entity.

The Commission’s Office of the Whistleblower administers the whistleblower program.,
Additional information about the program, including how to submit a tip under the program, is
available at www.gec.oov/whistleblower. The Office of the Whistleblower may be reached at
(202) 551-4790.
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SECURITIES AND EXCHANGE COMMISSION
‘Washington, D.C. 20549

Supplemental Information for Entities Directed to Supply Information to the Commission
Other Than Pursuant to Commission Subpoena

A. Freedom of Information Act

The Freedom of Information Act, 5 U.S.C. 582 (the "FOIA™, generally provides for disclosure of Information to the public,
Rule 83 of the Commission’s Rules on Information and Requests, 17 CFR 200.83, provides a procedure by which a person
can make a wiitten request that information submitted to the Commissian not be disclosed under the FOIA. That rule states
that no determination as to the validity of such a request will be made until a request for disclosure of the Information under
the FOIA Is received. Accordingly, no response to a request that information riot be disclosed under the FOlA Is necessary
or will be given until a request for disclosure under the FOIA 1s recelved, If you desire an acknowledgement of recelpt of your
written request that information not be disclosed under the FOIA, please provide a duplicate request, together with a
stamped, self-addressed envelope.

B. Authority for Solicitation of the Information
1. Mandalory Information.

(a) Al records of persons identified in Section 17(a) of the Securities Exchange Act of 1934 and investment
advisers, including but not limited to required records, must be made avallable for examination by
representatives of the Commission.” See Sections 17(a) and (b) of the Securities Exchange Act of 1934 and
rules thereunder, and Section 204 of the Investment Advisers Act of 1840 and rules thereunder. Records
required to be maintained and preserved pursuant to Section 31(a) of the Investment Company Act of 1940
and rules thereunder must be made available for examination by representatives of the Commission. See
Section 31(b) of the Invesiment Company Act of 1940, Other persons subject to examination by
representatives of the Commission pursuant to the Federal securities laws and rules must make certain
records, as described by statute or rule, available for examination by representatives of the Commission.? See
Sections 13(n)(2), 13A(c)(2), and 15F(f){1)(C) of the Securities Exchange Act of 1834 and Section 32(c) of the
Investment Company Act of 1940.

(b

Security-based swap execution facilities registered with the Commission are required to provide certain
Information to the Commission pursuant ta Section 3D{d)(5) of the Securities Exchange Act of 1934,

G}

Persons subject to Section 106 of the Sarbanes-Oxley Act of 2002, as amended by the Dodd-Frank Wall
Street Reform and Consumer Protection Act, shall make any production required by that section.

(

The Commodity Exchange Act requires certain persons who are required to maintain books and records
prescribed by the United States Commodity Futures Trading Commission to keep certain backs and records
open to inspection and examination by the Commission or representatives of the Commission,

2. Other Information. The production of information other than the records and documents described in paragraph B.1
above is voluntary.

C. Effect of Not Supplying Information
1. Mandatory Information.

(a) Awillful failure to permit inspection by authorized Commission personnel of the records and documents
described In paragraph B.1 may result in legal proceedings the penalty for which, upon conviction, Is a fine of
not more than $5,000,000 or imprisonment for not more than 20 years, or both, When the person falling to
permitinspection 1s & person other than a natural person, a fine not exceeding $25,000,000 may be imposed.

(b

Failure to produce the records and documents described in paragraph B.1 for inspection, and/or alding or
abetting someone in such failure may have the following consequences: (I) regulated persons may be
censured or thelr registration and/or exchange or assoclation status may be suspended, revoked, or subject to

" Section 204(a) of thelnvestment Advisers Act df 1840 provides that dll records of T 1t advisers, other than 1L advisers
specifically exempt from registration pursuart to Section 203(5) of the Act,are subjecl to examination by representatives of the
Commission.

2 Any person that Is subject to reguiation and examination by a Federal fnancial institution regulatory agency (as defned under 18
U.8.C. 212(c)(2)) may satisfy an examination request, nfomation request, ordocument request described under Section 204(d)(1) of
the Investment Advisers Act or Sedion 31(b)(4)A) of the Invesiment Company Act of 1940, by providing the Comnission with a
detalled fisting, in wriling, of he seaurities, depcsits or credis of theclient or registered investment company within the custody or use of
such person. See Section 204(d)(2) of the Investment Advisers Act of 1940 and Section 31(b}{4)(B) of the Investment Company Act of
1940,
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various other sanctions; (i) members of national securities exchanges may be censured, suspended or
expelied from membership; and (jil) members of a registered securities association may be censured,
suspended or expelled from membership in a registered association, or subject to various other sanctions.
Employees of and persons assaciated with the foregoing may be suspended or barred from assoclation with
regulated entities and/or they may be censured or subject to various other sanctions.

{c]

If there is a failure to permit inspection of the records and documents described in paragraph B.1, the
Commission may seek an injunction agalinst, among other things, continuing to fail to permit an inspection.
The continuance of such failure thereafter may result in civil and/or criminal sanctions for contempt of court.

d

A willful refusal to comply with a request, in whole or in part, under Section 108 of the Sarbanes-Oxley Act of
2002 may result in civil or administrative remedies or sanctions.

2. Other Information. There are no direct sanctions and thus no direct effects for failure to provide all or any part of
the information requested to be supplied on a voluntary basis.

D. False Statements and Documents
Section 1001 of Title 18 of the United States Code provides as follows:

[Wihoever, in any matter within the jurisdiction of the executive, legislative, or judicial branch of the Government of
the United States, knowingly and willfully—
(1) falsifies, conceals, or covers up by any trick, scheme, or device a material fact;
(2) makes any materially false, fictitious, or frauduient statement or representation; or
(3) makes or uses any false wiiting or document knowing the same to contain any materially false, fictitious, or
fraudulent statement or entry;
shall be fined under this title, Imprisoned not more than & years . . . or both.

E. Submissions and Settlements
Rule 5(c}) of the Commisslon's Rules on Informal and Other Procedures, 17 CFR 202.5(c), states:

Persons who become invalved in . . . investigations may, on their own Initfative, submit a written
statement (o the Commission setting forth their interests and position in regard to the subject matter of
the investigation. Upon request, the staff, in its discretion, may advise such persons of the general nature
of the investigation, including the indicated violations as they pertain to them, and the amount of time that
may he available for preparing and submitting a statement prior to the presentation of a staff
recommendation to the Commission for the commencement of an administrative or injunction
proceeding. Submissions by interested persons should be forwarded to the appropriate Division Director
or Reglonal Director with a copy to the staff members conducting the investigation and should be clearly
referenced to the specific investigation to which they relate. In the event a recommendation for the
commencement of an enforcement proceeding is presented by the staff, any submissions by interested
persons will be forwarded to the Commission in conjunction with the staff memorandum.

The staff of the Commission routinely seeks to introduce submissions made pursuant to Rule 5{c}) as evidence in
Commission enforcement proceedings, when the staff deems appropriate.

Rule 5(f) of the Commission’s Rules on Informal and Other Procedures, 17 CFR 202.5(f), states:

In the course of the Commission's investigations, civil lawsuits, and administrative proceedings, the staff, with
appropriate authorization, may discuss with persons involved the disposition of such matters by consent, by
settlement, or in some other manner. Itis the palicy of the Commisslon, however, that the disposition of any
such matter may not, expressly or impliedly, extend to any criminal charges that have heen, or may be,
brought against any such person or any recommendation with respect thereto. Accardingly, any person
invelved In an enforcement matter before the Commission who consents, or agrees to consent, to any
Judgment or order does so solely for the purpose of resolving the claims against him in that investigative, civil,
or administrative matter and not for the purpose of resolving any criminal charges that have been, or might be,
brought against him. This policy reflects the fact that neither the Commission nor its staff has the authority or
respansibility for instituting, conducting, setiling, or otherwise disposing of criminal proceedings. That autharity
and responsibility are vested in the Attorney General and representatives of the Department of Justice.

F. Principat Uses of Information

The Commission's principal purpose in soliciting the information is to gather facts in order to determine whether any person
has violated, is violating, or s about to violate any provision of the federal securities laws or rules for which the Commission
has enforcement authority, such as rules of securities exchanges and the rules of the Municipal Securities Rulemaking
Board. Facis developed may, however, constitute violations of other laws or rutes. Information provided may be used in
Commission and other agency enforcement proceedings. Unless the Commission or its staff explicitly agrees to the contrary
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in writing, you should not assume that the Commission or its staff acquiesces in, accedes to, or concurs or agrees with, any
position, condition, request, reservation of right, understanding, or any other statement that purperts, or may be deemed, to
be or to reflect a limitation upon the Commission's receipt, use, disposition, transfer, or retention, in accordance with
applicable law, of information provided.

G. Routine Uses of information

The Commisslan often makes its files avallable to other governmental agencies, particularly United States Atlorneys and
state prosecutors. There Is a likelihood that information supplied by you will be made available to such agencies where
appropriate. Whether or not the Commission makes its files available (o other governmental agencles is, in general, a
confidential matter between the Commission and such other govemmental agencies.

Set forth below is a list of the routine uses which may be made of the information fumnished.

1. To appropriate agencles, entities, and persons when (a) it is suspected or confirmed that the security or confidentiality of
information in the system of records has been compromised; (b) the SEC has determined that, as a result of the suspected
or confirmed compromise, there is a risk of harm to economic or property interests, identity theft or fraud, or harm to the
security or integrity of this system or other systems or programs (whether maintained by the SEC or another agency or
entity) that rely upon the compromised information; and (c) the disclosure made to such agencies, enlities, and persons Is
reasonably necessary to assist in coennection with the SEC's efforts to respond to the suspected or confirmed compromise
and prevent, minimize, or remedy such harm.

2. To other federal, state, local, or foreign law enforcement agencies; securities self-regulatory organizations; and foreign
financial regulatory authorities to assist in or coordinate regulatory or law enforcement activities with the SEC.

3. To national securities exchanges and national securities associations that are registered with the SEG, the Municipal
Securities Rulemaking Board; the Securities Investor Protection Corporation; the Public Company Accounting Oversight
Board; the federal banking autharities, including, but not limited to, the Board of Govemnors of the Federat Reserve System,
the Comptroller of the Currency, and the Federal Deposit Insurance Corporation; state securities regulatory agencles or
organizations; or regulatory autherities of a foreign govemment in connection with thelr regulatory or enforcement
responsibilities.

4. By SEC personnel for purposes of investigating possible violations of, or to conduct investigations authorized by, the
federal securities laws.

5. In any proceeding where the federal securities laws are in Issue or in which the Commission, or past or present members
of its staff, s a party or otherwise involved in an official capacity.

6. In connection with proceedings by the Commission pursuant to Rule 102(e) of its Rules of Practice, 17 CFR 201.102(e).

7. To a bar association, state accountancy board, or other federal, state, local, or foreign licensing or oversight authaority; or
professional association ar self-regulatory autherity to the extent that it perfarms simifar functions (including the Public
Company Accounting Oversight Board) for investigations or possible disciplinary action.

8. To'a federal, state, local, tribal, foreign, or international agency, if necessary to obtain information relevant to the SEC's
decision concerning the hiring or retention of an employes; the issuance of a security clearance; the letling of a contract; or
the issuance of a license, grant, or other benefit.

9. To a federal, state, local, tribal, foreign, or international agency in response to iis request for information conceming the
hiring or retention of an employee; the issuance of a security clearance; the reporting of an investigation of an employee; the
letting of a contract; or the Issuance of a license, grant, or other benefit by the requesting agency, to the extent that the
information is relevant and necessary to the requesting agency's decision on the matter.

10. To produce summary descriptive statistics and analytical studles, as a data source for management information, in
support of the function for which the records are collected and maintained or for related personnel management functions or
manpower studies; may also be used to respond to general requests for statistical information (without personal
Identification of individuals) under the Freedom of Information Act.

11. To any trustee, recelver, master, special counsel, or other individual or entity that Is appointed by a court of competent
Jurisdiction, or as a result of an agreement between the parties in connection with (itigation or administrative proceedings
invalving allegations of violations of the federal securities laws (as defined in section 3{a){47) of the Securities Exchange Act
of 1934, 15 U.5.C, 78c(a)(47)) or pursuant to the Commisslon’s Rules of Practice, 17 CFR 201.100 — 900 or the
Commission's Rules of Fair Fund and Disgorgement Plans, 17 CFR 201.1100-1108, cr otherwise, where such trustee,
receiver, master, special counsg!, or other individual or entity is specifically designated to perform particular functions with
respect to, or as a result of, the pending action or proceeding or In connection with the administration and enforcement by
the Commisston of the federal securities laws or the Cammission’s Rules of Practice or the Rules of Falr Fund and
Disgorgement Plans.
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12. To any persons during the course of any inquiry, examination, or investigation conducted by the SEC's staff, or in
connection with civil litigation, if the staif has reason to belleve that the person to whom the record is disclosed may have
further information about the matters related therein, and those matters appeared to be relavant at the time to the subject
matter of the inguiry.

13. Tointerns, grantees, experts, contraclors, and others who have been engaged by the Commission to assist in the
performance of a service related lo this system of records and who need access to the records for the purpose of assisting
the Commission in the efficient administration of Its programs, including by performing clerical, stenographic, or data
analysis functions, or by reproduction of records by elecltronic or other means. Reclpients of these records shall be required
to comply with the requirements of the Privacy Act of 1974, as amended, 5 U.S.C. 552a.

14. In reports published by the Commission pursuant to authority granted in the federal securities laws (as such term s
defined in section 3(a)(47) of the Securities Exchange Act of 1934, 15 U.S.C. 78c{a)(47)), which autherity shall include, but
not be limited to, section 21(a) of the Securities Exchange Act of 1934, 15 U.S.C. 78u(a)).

15. To members of advisory committees that are created by the Commisslon or by Congress to render advice and
recommendations to the Commission or to Congress, to be used solely in connection with their official designated functions.

16. To any person who is or has agreed fo be subject to the Commission's Rules of Conduct, 17 CFR 200.735-1 to
200.735-18, and who assists in the Investigation by the Commission of possible viclations of the federal securities laws (as
such term Is defined in section 3(a)(47) of the Securities Exchange Act of 1934, 15 U.S.C. 78c(a)(47)), in the preparation or
conduct of enfarcement actions brought by the Commisslon for such violations, or olherwise in conneclion with the
Commission's enforcement or regulatory functions under the federal securities laws.

17. To a Cengressional office from the record of an individual in response to an inquiry from the Congressianal office made
at the request of that individual.

18. To members of Congress, the press, and the public in response to inquiries relating to particular Registrants and their
aclivities, and other matters under the Commission's jurisdiction.

18. To prepare and publish information relating to viclations of the federal securities laws as provided in 15 U.S.C.
7Bc(a)(47)), as amended.

20. To respond to subpoenas in any [itigation or other proceeding,
21. To a trustee in bankruptey.

22. To any governmental agency, governmental or private collection agent, consumer reporting agency or commerclal
reporting agency, govemmental or private employer of a debtor, or any other person, for collection, including collection by
administrative offset, federal salary offset, tax refund offset, or administrative wage garnishment, of amounts owed as a
result of Commission civil or administrative proceedings.

rran

Small Business Owners: The SEC always welcomes comments on how it can better assist small businesses. If you would
like mare information, or have questions or comments about federal securities regulations as they affect small businesses,
please contact the Office of Small Business Palicy, in the SEC's Division of Corporation Finance, at 202-551-3460. If you
would prefer to comment to someone outside of the SEC, you ¢an contact the Small Business Regulatory Enforcement
Ombudsman at http:/fwww.sba.gov/ombudsman or toll free at 888-REG-FAIR. The Ombudsman's office recelves comments
from small businesses and annually evaluates federal agency enforcement activities for their responsiveness to the special
needs of small business.
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SECURITIES AND EXCHANGE COMMISSION
‘Washington, D.C. 20549

Supplemental Information for Persons Requested to Supply Information Voluntarily te the
Commission’s Examination Staff

A. Introduction

This document is. being provided to you because the Commission's examination staff has requested that you
voluntarily provide information. For your reference, this document describes the principal purposes that the
information may be used for, the Commission’s statutory authority for saliciting the information, the effects of not
supplying information or of supplying false information, the routine uses of information provided, and how to request
confidential treatment for the information provided.

The examination program’s mission is to protect investors, ensure market integrity and support responsible capital
formation through risk-focused strategies that: (1) improve compliance; (2) prevent fraud, (3) monitor risk; and (4)
inform policy. Please visit the following website for more information about the examination program

hitp:/iwww sec.gov/about/offices/ocie.shtmi.

B. Principal Uses of Information
The Commission's principal purposes in soliciting the information are:

1. Asset Verlfication: To obtain independent confirmations of account balances or positions from various
persons over whom the Commission does not have examination authority, including clients or shareholders;

2. Risk Assessment: To manitor risk and gather information about areas of interest or concern to the
Commisslon; and

3. Assist with Examinations and Other Inquiries: To gather facts in order to determine whether an entity or
person is complying with applicable federal securities laws and rules, and to determine whather any entity or
person has violated, s violating, or is about to violate any pravision of the federal securities laws or rules for
which the Commission has enforcement authority, such as rules of securities exchanges and the rules of
the Municipal Securities Rulemaking Board. Facts developed may, however, constitute violations of other
laws or rules. Information provided may be used in Commission and other agency enforcement
proceedings.

Unless the Commission or its staff explicitly agrees to the contrary in writing, you should not assume that the
Commisslon or its staff acquiesces in, accedes to, or concurs or agrees with, any position, condition, request,
reservation of right, understanding, or any other statement that purports, or may be deemed, to be or to reflect a
limitation upon the Commission’s recelpt, use, disposition, transfer, or retention, in accordance with applicable law, of
information provided.

C. Authority for Solicitation of the Information

One or more of the following provisions authorizes the Commission to solicit the information requested: Section 20 of
the Securities Act of 1933; Section 21 of the Securities Exchange Act of 1934; Section 321 of the Trust Indenture Act
of 1939; Section 42 of the Investment Company Act of 1940; Section 209 of the Investment Advisers Act of 1940, and
17 CFR 202.5. Disclosure of the requested infarmation to the Commission Is voluntary on your part.

D. Effect of Not Supplying information

There are no direct sanctions and thus no direct effects for failure to provide all or any part of the information
requested to be supplied on a voluntary basis.

E. False Statements and Documents

Section 1001 of Title 18 of the United States Code provides as follows:
whoever, in any matter within the jurisdiction of the executive, legislative, or judicial branch of the
Government of the United States knowingly and willfully (1) falsifies, conceals, or covers up by any

trick, scheme, or device a material fact; (2) makes any materially false, fictitious or fraudulent
statement or representation; or (3) makes or uses any false wiiting or document knowing the same
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to contain any materially false, fictitious or fraudulent statement or entry, shall be fined under this
title, imprisoned not more than five years, ..., or both.

F. Routine Uses of Information

The Commission often makes its files avallable to other governmental agencies, particularly United States Attorneys
and state prosecutors. There is a likelihood that information supplied by you will be made available to such agencies
where appropriate. Whether or not the Commission makes its files available to other govermmental agencies [s, in
general, a confidential matter between the Commission and such other governmental agencies.

Set forth below is a list of the routine uses which may be made of the information furnished.

1. To appropriate agencies, entities, and persons when (a) it is suspected or confirmed that the security or
confidentiality of information in the system of records has been compromised; (b) the SEC has determined that, as a
result of the suspecled or confirmed compromise, there is a risk of harm ta economic or property interests, identity
theft or fraud, or harm to the security or integrity of this system or other systems or programs (whether maintained by
the SEC or another agency or entity) that rely upon the compromised information; and (c) the disclosure made to
such agencies, entities, and persons Is reasonably necessary to assist in connection with the SEC's efforts to
respond to the suspected or confirmed compromise and prevent, minimize, or remedy such harm.

2. To other federal, state, local, or foreign law enforcement agencies; securities self-regulatory organizations; and
foreign financial regulatory authorities to assist in or coordinate regulatory or law enforcement activities with the SEC.

3. To national securities exchanges and national securities associations that are registered with the SEC; the
Municipal Securities Rulemaking Board; the Securities Investor Protection Corporation; the Public Company
Accounting Oversight Board; the federal banking authorities, including, but not limited to, the Board of Gavernors of
the Federal Reserve Systern, the Comptroller of the Currency, and the Federal Deposit Insurance Corporation; state
securities regulatory agencies or organizations; or regulatory authorities of a foreign government in connection with
their regulatory or enforcement responsibilities.

4. By SEC personnel for purposes of investigating possible violations of, or to conduct investigations authorized by,
the federal securities laws.

5. In any proceeding where the federal securities laws are in issue or in which the Commission, or past or present
members of its staff, is a party or otherwise involved in an official capacity.

6. In connection with proceedings by the Commission pursuant to Rule 102{e) of its Rules of Practice, 17 CFR
201.102(e).

7. To a bar assoclation, state accountancy board, or other federal, state, local, or foreign licensing or oversight
authority; or professional association or self-regulatory autharity. to the extent that it performs similar functions
{including the Public Company Accounting Oversight Board) for investigations or possible disciplinary action.

8. To a federal, state, local, tribal, foreign, or international agency, if necessary to obtain information relevant to the
SEC's decision conceming the hiring or retention of an employee; the issuance of a security clearance; the letting of
a contract; or the Issuance of a license, grant, or other benefit.

9. To afederal, state, local, tribal, foreign, or international agency in response to its request for information
concerning the hiring or retention of an employee; the issuance of a security clearance; the reporting of an
investigation of an employee; the letting of a contract; or the issuance of a license, grant, or other benefit by the
requesting agency, to the extent that the information is relevant and necessary to the requesting agency's decision on
the matter.

10. To produce summary descriptive statistics and analytical studies, as a data source for management information,
in support of the function for which the records are collected and maintained or for related personnel management
functions or manpower studies; may also be used to respond to general requests for statistical information {without
persenal identification of individuals) under the Freedom of Information Act.

11. To any trustee, receiver, master, special counsel, or other individual or entity that is appointed by a court of
competent jurisdiction, or as a result of an agreement between the parties in connection with litigation or
administrative proceedings involving allegations of violations of the federal securities laws (as defined in section
3(a)(47) of the Securities Exchange Act of 1934, 15 U.S.C. 78¢(a)(47)) or pursuant to the Commission’s Rules of
Practice, 17 CFR 201.100 - 900 or the Commission’s Rules of Fair Fund and Disgorgement Plans, 17 CFR
201.1100-11086, or otherwise, where such trustee, receiver, master, special counsel, or other individual or entity is

2
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specifically designated to perdorm particular functions with respect to, or as a result of, the pending action or
proceading or in connection with the administration and enforcement by the Commission of the federal securities laws
or the Commission's Rules of Practice or the Rules of Fair Fund and Disgorgement Plans.

12. To any persons during the course of any inquiry, examination, or investigation conducted by the SEC's staff, or in
connection with civil litigation, if the staff has reason to believe that the person to whom the record is disclosed may
have further information about the matters related therein, and those matters appeared to be relevant at the time to
the subject matter of the inquiry.

13. Tointerns, grantees, experts, contractors, and others who have been engaged by the Commission to assist in
the performance of a service related o this system of records and who need access to the records for the purpose of
assisting the Commission in the efficient administration of its programs, including by performing clerical,
stenographic, or data analysis functions, or by reproduction of records by electronic or other means. Recipients of
these records shall be required to comply with the requirements of the Privacy Act of 1974, as amended, 5 U.S.C.
552a,

14. In reports published by the Commission pursuant to authority granted in the federal securities laws {as such term
is defined in section 3(a)(47) of the Securities Exchange Act of 1834, 15 U.S.C. 78c(a}(47)), which authority shall
include, but not be limited to, section 21(a) of the Securities Exchange Act of 1934, 15 U.S.C. 78u(a).

15. To members of advisory committees that are created by the Commission or by Congress to render advice and
recommendations to the Commission or to Congress, to be used solely in connection with their official designated
functions.

18. To any person who Is or has agreed to be subject to the Commission's Rules of Conduct, 17 CFR 200.735-1 to
200.735-18, and who assists in the investigation by the Commission of possible violations of the federal securities
laws (as such term is defined in section 3(a)(47) of the Securities Exchange Act of 1934, 15 U.S.C. 78¢(a)(47)), in the
preparation or conduct of enforcement actions brought by the Commission for such violations, or otherwise in
connection with the Commission's enforcement or regulatory functions under the federal securities laws.

17. To a Congressional office from the record of an individual in response to an inquiry from the Congressional office
made at the request of that individual.

18. To members of Congress, the press, and the public in response to inquiries relating to particular Registrants and
their activities, and other matters under the Commission’s jurisdiction.

19. To prepare and publish information relating to violations of the federal securities laws as provided in 15 U.S.C.
78c(a)(47), as amended.

20. To respond to subpoenas in any litigation or other proceeding.
21. To a frustee in bankruptey.

22. To any governmental agency, governmental or private collection agent, consumer reporting agency or
commercial reporting agency, govemmental or private employer of a debtor, or any other person, for collection,
including collection by administrative offset, federal salary offset, tax refund offset, or administrative wage
garnishment, of amounts owed as a result of Commission civil or administrative proceedings.

G. Freedom of Information Act

The Freedom of Information Act, 5 U.S.C. 552 {the "FOIA"), generally provides for disclosure of information to the
public. Rule 83 of the Commission's Rules on Information and Requests, 17 CFR 200.83, provides a procedure by
which a person can make a written request that information submitted to the Commission not be disclosed under the
FOIA. That rule states that no determination as to the validity of such a request will be made until a request for
disclosure of the information under the FOIA is received. Accordingly, no response to a request that information not
be disclosed under the FOIA is necessary or will be given until a request for disclosure under the FOIA is received. If
you desire an acknowledgement of recelpt of your written request that information not be disclosed under the FOIA,
please provide a duplicate request, together with a stamped, self addressed envelope. i

* k k ok *

Small Business Owners: The SEC always welcomes comments on how it can better assist small businesses. If you
have comments about a voluntary request for information you received from staff in the SEC's examination program,
please contact the Office of Small Business Policy, in the SEC's Division of Corporation Finance, at 202-551-3460.
If you would prefer fo comment to someone outside of the SEC, you can contact the Small Business Regulatory
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Enforcement Ombudsman at http://www.sba.goviombudsman or fall free at 888-REG-FAIR. The Ombudsman's
office receives comments from small businesses and annually evaluates federal agency enforcement aclivities for
iheir responsiveness to the special needs of small business.
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