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AUSTRALIAN LAW INSOLVENCY

Liquidation

Liquidation does not affect  
creditor enforcement rights

•   A company that does not continue as a going 
concern is typically placed into liquidation.

•  Creditors’ rights to sue are replaced by a right 
to “prove” their debts in the liquidation and 
to participate pari passu (i.e. rateably) in any 
dividend after the company’s assets have been 
realised.

•  Liquidation does not affect the rights of secured 
creditors to enforce their security.

US BANKRUPTCY LAW

Chapter 7

Liquidation prevents virtually all  
creditor enforcement rights

•   A company that does not reorganise under 
chapter 11 may seek to liquidate under chapter 7.

•   As in chapter 11 (as discussed previously), the 
automatic stay prevents creditors from taking 
virtually any enforcement action without court 
approval after the bankruptcy petition is filed. 
This applies to both secured and unsecured 
creditors.

Receiver and Manager,  
Mortgagee in Possession

Security documents typically allow  
creditors to appoint receivers to  

realise property proceeds

•   Security documents typically include provisions 
granting the creditor the right to appoint a 
receiver or take possession of the secured 
property as mortgagee, with power to realise  
the property and apply proceeds to their costs 
and in satisfaction of the debt of the creditor  
who appointed them. 

Trustees and examiners  
in chapter 11 cases

The Court must approve trustee appointments, 
but disfavours such appointments

•   While the Bankruptcy Code mandates the 
appointment of a trustee for incompetence or 
gross mismanagement, such appointments are 
within the discretion of the Bankruptcy Court.

•   The Court generally disfavours such 
appointments in chapter 11 proceedings, in 
keeping with the primary focus of chapter 11, 
which is to allow viable businesses to continue 
as a going concern.

Termination of material contracts with an 
insolvent corporate counterparty

There is a right to terminate  
contracts on insolvency

•   So called ‘ipso facto’ provisions allowing 
termination by a counterparty upon the 
insolvency of a corporate debtor are typically 
enforceable in Australia.

•   The right to terminate is subject to the 
moratorium period applying during a voluntary 
administration (which usually lasts around 
a month, unless extended by the Court). In 
the case of a lease, the VA of the insolvent 
counterparty must pay rent (after an initial 7 
day grace period) if the VA wishes the lease to 
remain on foot.

Assumption and rejection of executor 
contracts and unexpired leases

Rights to terminate contracts upon  
insolvency are rarely enforceable

•   Ipso facto provisions are generally not 
enforceable in the U.S.

•   With regard to ongoing contractual obligations, 
a debtor in bankruptcy may assume or reject a 
contract, but must make a timely election to do 
so and, if accepted, all defaults must be cured.
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  STRONG PROPERTY AND  
SECURITY RIGHTS TO PROTECT  
CREDITORS’ INTERESTS

•  Australian real property interests are registered 
under the Torrens title system. Once your interest  
is  registered on the title, your rights are protected  
by statute.

•  Typically, to establish ownership, there is no need  
to conduct title due diligence beyond a simple 
register search. 

•  Secured creditors can register their mortgages  
over property under the Torrens title system.

AUSTRALIA PROVIDES A NUMBER
OF CREDIT AND ENFORCEMENT RIGHTS 
FOR THOSE INVESTING IN THE
PROPERTY INDUSTRY

  DEBTOR INSOLVENCY  
UNLIKELY TO IMPACT  
SECURED CREDITOR 
ENFORCEMENT POWERS

•  Secured property finance transactions are typically 
structured to ensure that secured creditors have 
security over all the assets of the debtor.

•  There is minimal impact on a creditor’s enforcement 
powers during debtor insolvency when the creditor 
has security over substantially all of the assets of the 
debtors.

•  Australian insolvency processes include voluntary 
administration, deed of company arrangement 
(DOCA), receivership or liquidation. 

   A BROAD RANGE OF  
STRATEGIES FOR  
ADDITIONAL CREDIT SUPPORT

•  Financing structure can include parent guarantees, 
which can be secured or unsecured. 

•  Side Deeds establish a tripartite arrangement 
between the creditor, debtor and third party (such 
as a builder or manager) to allow the creditor to 
step in and keep in place significant arrangements 
between the debtor and third party, even if the debtor 
becomes insolvent. 

•  Financial Covenants, such as Interest Cover Ratio 
and Loan to Value Ratio are typical, with relatively 
standardised approaches to their calculation.  

  SOPHISTICATED  
INTER-CREDITOR  
ARRANGEMENTS  
ACCOMMODATE DOMESTIC & 
INTERNATIONAL CREDITORS

•  In response to greater debt investment from 
overseas, Australian inter-creditor arrangements  
are evolving to accommodate the interests of 
different groups of creditors when faced with 
fundamental defaults.

•  When debtors borrow from a combination of sources, 
security is held by a security trustee and the 
overseas creditors share the same common terms 
and/ or security with domestic banks, exercising 
their rights by way of ‘voting’.

•  It is becoming common for different identifiable 
groups (such US Private Placement investors,  
Euro Medium Term Note holders and bank 
financiers) to exercise their own enforcement  
rights on fundamental breaches without requiring  
a majority vote to enforce. 

The following table provides a comparison between creditor  
enforcement rights in Australia and the United States. 

For a more detailed overview of creditor enforcement rights in Australia,  
visit the Property Council website: www.propertycouncil.com.au/icmdadvocacy

AUSTRALIAN LAW INSOLVENCY

Voluntary administration

Enforcement action can be  
taken on secured assets

•  A creditor with security over all or substantially 
all of the assets of an insolvent debtor may 
enforce security, including appointing a receiver 
or taking possession of property, even if a 
voluntary administrator is appointed if it does so 
during a 13 business day “decision period”.

•   The directors’ powers to control the company 
are suspended. The company’s powers are 
exercised by a voluntary administrator, typically 
a partner or partners in an accounting firm with 
specialist insolvency qualifications (and not by 
the company itself).

•  Unsecured creditors have the right to “prove” 
their debts in the administration and to vote on 
the future of the company.

Deed of company arrangement (“DOCA”)

Reorganisation by DOCA still allows secured 
creditors to make other arrangements  

unless ordered by a court

•   During a voluntary administration, creditors 
may vote in favour of a DOCA, which will usually 
include a compromise of their claims against the 
debtor in return for a specified dividend. 

•  The DOCA is required to be approved by at least 
50% of creditors by number of creditors voting 
and value of Claims voting. If approved, the 
DOCA binds all unsecured creditors.

•   A DOCA does not bind a secured creditor or 
lessor of real property who does not vote in 
favour of the DOCA. However, the administrator 
of the DOCA may apply to the Court for orders 
binding the secured creditor / lessor to the DOCA 
in certain circumstances.

US BANKRUPTCY LAW

Chapter 11

Court approval is necessary  
for enforcement action

•  The automatic stay prevents creditors from 
taking virtually any enforcement action without 
court approval after the bankruptcy petition is 
filed, and there is no exemption for a creditor 
with a lien on substantially all assets.

Plan of Reorganisation

Reorganisation plans bind all creditors  
and can be enforced by the Court

•   Creditors may vote on a plan of reorganisation, 
which may provide for less than payment in full 
of amounts owing by the debtor to the creditors.

•   If a plan is accepted by at least one impaired 
(generally meaning not paid in full) class of 
claims, and meets the other requirements set 
forth in the U.S. Bankruptcy Code, the plan may 
be confirmed by the Court over the objection of 
other creditors, whether secured or unsecured 
(this is commonly known as a “cramdown”).  
Upon confirmation, the plan is binding on all of 
the debtors’ creditors.


