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Executive Summary 
South Australia needs to support a healthy and sustainable retirement living industry 
to ensure we can house, support and care for our ageing population. Retirement 
villages provide fit-for-purpose housing that enables people to live their desired 
lifestyle after retirement. Evidence shows that the majority of retirement village 
residents are happy with their lifestyle choice (the McCrindle Baynes 2013-2014 
Census found that 94 per cent of residents are happy with their village). 
 
The Property Council of Australia has significant concerns with the draft Bill as it 
stands. It imposes significant new red-tape on operators, would have serious cash-
flow and financing impacts on the industry and would significantly impede future 
investment in retirement villages in South Australia. The new statutory repayment 
provision in the Bill would also hurt residents through foreseeably compressed 
residence values.  
 
Further to the above, the Bill does not address the Commonwealth Government‟s 
aged care reforms and contains significant ambiguities and inaccuracies. There is 
also a new and frankly alarming infringement proposed upon operators‟ civil liberties 
through the removal of the common law right to silence when faced with potential 
criminal charges. 
 
No sound evidence base has been provided in the Guide to the draft Bill for the new 
heavy-handed regulation proposed. The Bill also does not align with the 
recommendations made by the recent South Australian Parliamentary Select 
Committee inquiry into the Retirement Villages Act 1987. The aforementioned 
McCrindle Baynes census of the Australian retirement village sector found that 93 
per cent of residents surveyed felt that their decision to move into a village had been 
a good financial decision. The draft Bill proposes punitive regulation for an industry 
that is desperately needed in South Australia from a housing diversity, demographic 
and economic development point of view.  
 
We urge the Government to address the severe flaws in the Bill as outlined in this 
submission prior to its introduction into Parliament. We would welcome an 
opportunity to engage with the Government further on the amendments required. 
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What is the Property Council of Australia? 
The Property Council of Australia is the peak industry body representing property 
developers, property investors, retirement village operators and South Australian 
businesses that provide professional services to the property and retirement village 
industries in South Australia.  
 
In 2012, the Property Council of Australia and the Retirement Villages Association 
(RVA) merged. The Property Council now represents more than 800 retirement 
village operators, managers, owners, developers and industry specialists nationally.  
 
This submission has been compiled in consultation with the Property Council of 
Australia‟s Retirement Living Committee and its broader membership base, which 
includes representation from operators (both for profit and not-for-profit) and 
businesses that advise and work with the sector. 
 
Retirement villages – business models in operation in South Australia 
Retirement living is a complex area of public policy. The complexity arises from a mix 
of housing requirements and service provisions in a circumstance where residents 
have widely varying needs and expectations.  
 
The complexity will only increase as public policy seeks to cope with changing 
societal and consumer demands, and the demographic realities facing the state and 
the nation.  
 
South Australia needs to support a healthy and sustainable retirement living industry 
to ensure we can house, support and care for this growing population of ageing 
Australians. Retirement villages provide fit-for-purpose housing that enables people 
to live their desired lifestyle after retirement.  
 
Broadly, the retirement living sector in South Australia is made up of two categories; 
for-profit and not-for-profit providers. While the not-for-profit providers represent 
approximately 75 per cent of the overall number of villages, these villages house 
about half the overall number of independent living units. This means that the not-for-
profit providers manage many more villages each containing smaller numbers of 
independent living units, while the for-profit providers tend to have fewer but larger 
villages.  
 
One of the advantages of moving into a retirement village is that, in many instances, 
a large part of the cost is deferred until the resident leaves the village, which for most 
people is well after they have a need for significant financial resources. However, 
while public expenditure supports aged care provision, retirement living remains 
privately funded.  
 
A resident pays an upfront entry fee usually as an interest free loan in exchange for 
their right to occupy a residence in a retirement village. This transaction is similar to 
the purchase of traditional real estate with the main exception being that it is exempt 
from stamp duty and the GST.  

 
There are a number of different retirement living models in operation in South 
Australia. The resident‟s right typically takes the form of a loan/lease agreement, a 
loan/licence agreement or a freehold title. A typical loan/lease agreement or 
loan/licence agreement provides for lifetime occupancy of a chosen residence and 
use of the common facilities (if any). When a resident leaves the village, they 
surrender their lease and the village owner will grant the new resident a new lease or 
licence for a new lifetime term. A freehold title operates in much the same way as a 
traditional residential property in that the resident holds the title to the residence and 
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the purchase of the property is subject to stamp duty and may be subject to GST. 
 
When buying the right to reside in a retirement village, residents also gain access to 
common facilities such as community centres, dining rooms, bars, gyms, games 
rooms, lawn bowls facilities and swimming pools. The operator of the retirement 
village recovers the cost of providing and maintaining these facilities by charging 
residents a recurrent charge. Given that this is charged on a cost recovery basis, it 
does not include a return to the owner for building the facilities (that return is 
generated through the departure fee, which is detailed in the next paragraph). 
Residents receive a variety of different services offered by the retirement village and 
the fee can cover a range of costs including insurance, water rates and council rates. 
In freehold title retirement villages, residents may be required to pay owners‟ 
corporation levies or body corporate levies in addition.  
 
The return on investment to the owner of a retirement village is derived from the 
amount paid by the resident through the departure fee. Every retirement village 
operates a different financial model; therefore there is a wide variety of departure fee 
structures across the retirement industry. In addition, capital gains (or losses) are 
dealt with in a variety of ways depending on the contractual model: they are 
sometimes shared, sometimes they are paid to the resident and sometimes they are 
retained by the operator . 
 
Retirement Villages –current operation of the Act 
The Property Council has previously stated that the South Australian Act is widely 
considered the fairest and most functional Act in the nation. This assertion is borne 
out by the fact that there is little demonstrable evidence of broad failures of the Act.  
 
According to the Office for the Ageing‟s (OFTA‟s) last annual report - during 2013-14-  
there were 522 registered retirement villages across the state, operated by 150 
companies, groups or organisations and housing 24,764 residents. In 2013-2014, the 
Retirement Villages Unit of OFTA responded to just 1842 calls in relation to reports 
of alleged breaches of the legislation. This is a small number considering the number 
of villages and residents in the state. No breakdown of the nature of these complaints 
is provided in the Guide to the Bill or in OFTA‟s annual report (for instance, how 
many villages these complaints relate to, how many are repeat calls about the same 
issue, and how many end up being escalated to the Tribunal et cetera).  

It is concerning that no evidence-based rationale has been provided to demonstrate 
the need for the heavy-handed regulation proposed in the draft Bill considering the 
State Government‟s ambitious policy to make South Australia the best place in 
Australia to do business, and its moves to implement simpler regulation in the state.  

Benefits of retirement village living 
Research published by Grant Thornton in October 2014 (see Attachment 1) 
demonstrates that retirement villages contribute significant savings to all levels of 
Government: 
 

$2.16 billion in savings to the health care system. $1.98 billion of these 
savings are achieved by retirement villages delaying residents’ entry into 
Government funded aged care facilities. 1 

 

                                                        
1
 Property Council of Australia – National overview of the retirement village sector, Grant Thornton 

(2014), page i.  
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Retirement villages play a critical role in ensuring a mix of affordable housing stock is 
provided for South Australians going into the future, particularly in the context of an 
ageing population. As Grant Thornton notes: 
 

The sector supplies specially designed homes, preventative health care and 
community services, often at much lower margins than other property assets 
competing for scarce capital. 
 
And most importantly, all surveys show – whether it’s individual providers or 
the national McCrindle Baynes Census – that the vast majority of the 184,000 
people who live in retirement villages across Australia are happy – and 
happier than they were before they moved there. 

 
Moreover, the abovementioned 2013-2014 McCrindle Baynes census found that 93 
per cent of residents surveyed felt that their decision to move into a village had 
been a good financial decision. 2 
 
Chart 1: Services provided in retirement villages that result in a benefit to 
Federal, State and Local Government budgets. 
 
The below chart shows just some of the benefits retirement villages provide residents 
including community centres, meals, security patrols and personal alarms, which 
means residents are less likely to access community/public services and facilities, 
resulting in savings to all levels of Government in Australia.  
 

 
Source: Grant Thornton 2014 
 
The Property Council of Australia supports the State Government‟s policy to support 
„ageing in place‟ and provides the following statistic to show how retirement villages 
enhance residents‟ ability to stay in their home longer. 
 
 
 

                                                        
2
 McCrindle Baynes Villages Census 2013-2014, page 18. 
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Chart 2: Benefits and South Australian health budget savings associated with 
retirement village living 

 
 
Source: Grant Thornton, 2014 

 
New red-tape and regulatory burdens 
The Property Council notes the draft Bill is at odds with State Government policy 
around simpler regulation and removing barriers to investment in the state. It is worth 
highlighting Point 7 of the Premier‟s 10 point plan for South Australia: South 
Australia, the best place to do business.  
 
The Property Council of Australia strongly supports the Premier‟s commitment to 
improving South Australia‟s attractiveness for investment and supporting economic 
growth through simpler regulation.  
 
Moreover, the Property Council of Australia notes that it is also Government policy 
that prior to the introduction of any additional regulation that could result in costs to 
business, a full regulatory impact statement be completed on those impacts in 
compliance with the SA Government‟s Better Regulation Handbook3 
 
There is also a transparency requirement that regulatory impact statements be 
published online. At the time of writing this submission no regulatory impact 
statement had been made available by the Government on this Bill‟s potential 
impacts. This is of serious concern to the retirement villages sector, as the Bill 
proposes significant red-tape burdens and compromises the feasibility of retirement 
village investment in South Australia. 
 
Due to the extensive nature of the new regulatory burdens proposed in the Bill and 
the Government‟s concurrent significant consultation processes on other key reform 
areas impacting industry (such as the State Taxation Review), the Property Council 
of Australia requested that a one month extension to the consultation period for this 
Bill be granted. This request was denied. This is disappointing, as it is State 
Government policy that there be thorough consultation on any significant regulatory 
impacts proposed by the Government.  

                                                        
3 See http://www.dpc.sa.gov.au/sites/default/files/pubimages/documents/BetterRegHandbook.pdf  

http://www.dpc.sa.gov.au/sites/default/files/pubimages/documents/BetterRegHandbook.pdf
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The state of the South Australian economy and demography 
It is useful to reflect on the state of South Australia‟s economy when new regulatory 
burdens for business are under consideration. The decline in mining and 
manufacturing and a slower than anticipated international recovery in 2014 is putting 
increasing pressure on South Australian businesses; now is hardly the time to 
introduce more impediments to growth in this state.  
 
As outlined in the South Australian Centre for Economic Studies‟ December 2014 
Economic Briefing Report:  

Latest annual State Accounts data indicate that the South Australian 
economy recorded another sub-par performance in 2013 - 2014. Gross State 
Product (GSP) – a measure of aggregate production – rose by 1.3 per cent 
for the year in real terms, well below the average pace of 2.4 per cent per 
annum over the previous decade. 

 
Furthermore: 

Low rates of population growth; weak growth in domestic incomes, low 
consumer confidence, weak private sector investment (with the exception of 
housing); and continued fiscal consolidation by the Commonwealth and state 
Governments will also serve to keep growth below its long-term trend. 

 
This is not an economic environment where further red-tape to business ought to be 
considered without a rigorous cost/benefit analysis of the consequences of such 
regulation.  
 
 
A rare strong economic performer for South Australia 
As a sector, retirement living is one of the stronger performers within the South 
Australian economy presently, as evidenced in the Property Council of Australia and 
ANZ 2015 Confidence Survey, which shows it as being one of the sectors were 
business confidence is relatively strong compared to other jurisdictions and the 
national trend (see Chart 3 below).  
 
Chart 3: Growth expectation of the retirement living sector 
 

 
Source: Property Council of Australia, ANZ 
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Population changes 
It is well known that South Australia‟s population is older than average and on 
average is ageing at a faster rate than other states and territories. 
 
Chart 4: An ageing population – the policy context 
 

 
 
Source: State of Ageing in South Australia, 2013

4 
 
As OFTA‟s Ageing Plan states, there is a need for diversity and affordability in the 
housing market for older people.5  
 
Moreover, through South Australia‟s Thinker in Residence program, Alex Kalache 
urged the State Government to support diversity in housing options for older people.6 
The draft Bill in its current format will seriously impede South Australia‟s ability to 
compete for retirement village investment compared to other jurisdictions. This is of 
grave concern when considering that South Australia‟s population is ageing at a 
greater rate than other states and territories.  

                                                        
4 See http://www.flinders.edu.au/sabs/fcas-

files/Documents/State%20of%20Ageing%20Summary%20Report.pdf page 16 
5
 Prosperity Through Longevity: South Australia’s Ageing Plan: Our Vision 2014-2019, page 46.  

6
 Dr Alexandre Kalache, The Longevity Revolution – Creating a Society for all Ages, page xiii 

http://www.flinders.edu.au/sabs/fcas-files/Documents/State%20of%20Ageing%20Summary%20Report.pdf
http://www.flinders.edu.au/sabs/fcas-files/Documents/State%20of%20Ageing%20Summary%20Report.pdf
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The pension is also being squeezed at the Commonwealth level, which means there 
is a need for diversity in the retirement villages market to ensure there are options 
available at different price points. If only the largest operators are able to survive in 
South Australia this will mean a serious lack of choice and opportunity for residents. 
 
Main concerns with draft Bill 
The Property Council and its members have serious concerns with some aspects of 
the draft Bill as it stands. 
 
Twelve Month Statutory Repayment (clause 21 of draft Bill) 
The Property Council of Australia strongly opposes the introduction of the proposed 
12 month statutory repayment for reasons outlined below. 
 
It is noted that the proposal in the draft Bill to provide residents with a statutory 
repayment after 12 months from exiting the village was not recommended by the 
Select Committee that examined the Bill and reported to Parliament in 2013, nor was 
it flagged as a priority for the State Government in its response to the Select 
Committee‟s review or in the Government‟s 2014 election platform. It should be 
noted that the Select Committee (chaired by former Minister John Hill7) reached 
unanimity on all recommendations.  
 
No clear rationale or data has been provided to justify such a provision in South 
Australia in the Guide to the Bill. Furthermore, the provision seems to ignore 
commercial reality - it is in an owner‟s interest to re-license a residence, as every 
owner wants their village to be full, as full villages are more profitable, valuable and 
sustainable from an investment point of view. It is also beneficial to residents to have 
a full and lively village community where residence values are strong.  
 
The provision has also been drafted so that it operates retrospectively, which means 
it would apply to current resident contracts, which has serious impacts for existing 
villages‟ business models and cash-flow.  
 
Statutory repayment impacts for operators 
Villages are subject to a number of factors out of their control when it comes to 
securing a new resident after one exits. Moreover, retirement villages do not operate 
in isolation of the broader real estate market. Below are some of the factors that 
impact on the time it takes for an operator to secure a new resident after one exits: 

- Most often potential residents tend to put down a deposit with a plan to sell 
their own home before they enter a village. Potential residents when they put 
down this deposit most often have not sold or even started the process of 
selling their own home. The operator then waits for a number of things to 
happen before they can finalise the new resident moving in (for example, the 
potential resident needs to appoint a real estate agent to sell their home, 
prepare the home for sale and then actually put it on the market and wait for a 
suitable buyer) – all of these factors are beyond the operator‟s control and 
can take many months. 

- If the real estate market is flat or in decline a resident may never end up 
selling their home or moving in and the sale could fall through, which means 
the operator has to start again with a new potential resident. The Property 
Council of Australia is advised that sometimes numerous contracts fall 
through on a residence before successfully securing a new resident.  

                                                        
7 Ms Lyn Breuer (former MP), Mr Geoff Brock MP, Dr Duncan McFetridge MP, Ms Isobel Redmond MP, 

Mr Alan Sibbons MP.  
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- In a depressed real estate market, or in regional/low-socio economic areas 
where real estate transactions tend to move more slowly due to demand side 
factors, an operator of a small village could have numerous residences empty 
and be waiting for potential residents to sell their homes for many, many 
months due to no fault of theirs.  

- Sometimes sales fall through for other reasons beyond the operators‟ control, 
such as a potential resident becoming ill and entering aged care, or through 
the potential resident passing away before they have a chance to move in.  

- The Bill is also currently drafted so that the exit entitlement would include 
capital gain share, which is broader than any similar statutory charges under 
Victorian and New South Wales law. This expanded security could feasibly 
have an impact on any operator‟s ability to obtain funding from financial 
institutions.  

 
If we look at the retirement villages market in Australia immediately following the 
Global Financial Crisis (GFC), a number of factors put pressure on the sector: people 
could not sell their family home for the price they wanted, and debt-laden operators 
had to sell villages at reduced prices. During this time larger operators purchased 
many smaller operators. From 2013 onwards, the market has entered a recovery 
phase, however, the GFC‟s impacts are still being felt, as there are less lenders with 
knowledge/experience in the retirement villages market, which continues to impact 
funding sources for development. 8 Introducing this kind of regulation will put 
downward pressure on the sector‟s recovery trajectory.  
 
Statutory repayment and financial stress on villages 
In areas of economic disadvantage where real estate markets have low growth or are 
in decline, operators (particularly smaller ones) could end up insolvent if this 
provision of the draft Bill becomes law. An insolvent village is not in the best interests 
of either the operator or the residents, including an administrator or liquidator or 
receiver operating the village, lack of funds for any repayments under clause 21 or 
clause 24, a potential sale and all the accompanying uncertainties.  
 
For instance, consider the circumstance where an operator of a small village has four 
vacancies and the real estate market is depressed, so that none of the potential 
residents who have paid a deposit have sold their home. The owner could be 
required to „buy-back‟ all four of those empty residences from the exited residents 
and continue to wait for the potential new residents to successfully sell their homes 
with no guarantee that those homes will sell. If those exit entitlements were (for 
instance) $350,000 each, an operator could have to find $1.4 million to meet that 
obligation. From a cash flow point of view, many operators do not have that kind of 
surplus funding to draw upon (particularly smaller enterprises), so they would have to 
potentially borrow the funds from lenders. Further, our members note that there are 
very few financial lenders that offer financing in the retirement villages sector in 
South Australia currently, which raises doubt around the feasibility of borrowing to 
meet such heavy handed „buy-back‟ obligations.  
 
Statutory repayment impacts on residents  
Placing operators under financial stress in already challenging economic 
environments could mean significant detriment to those people who are still residing 
in the village through:  

- reduced remarketing values (if operators are selling swiftly to ensure they do 
not have to meet buy-back obligations this could result in reduced capital 
gains for existing residents and diminishment in the value of their residence 
and a general compression of values throughout the industry); 

                                                        
8 As above note 2, page 21.  
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- where operators have had to go to the Tribunal to halt buybacks due to 
„financial hardship‟ the brand of the village will suffer, as the village would be 
seen as being in financial strife and therefore a risky investment for new 
residents, leaving existing residents housed in an unattractive asset; 

- villages under financial pressure resulting from buy-backs would have less 
funds available to upgrade facilities in the village, which has impacts on 
existing residents‟ quality of life and could result in more exits from the village. 

 
Statutory repayment and impacts on the South Australian economy 
It is unfair to expect operators to bear all the risks of a volatile real estate market 
through a compulsory 12 month buy-back provision.  To do so in South Australia 
would be financially detrimental for an industry that is desperately needed from not 
only an economic development point of view, but to support diversified housing 
options for South Australia‟s ageing population.  
 
Some operators include some form of „buy-back‟ provision in their contracts, which is 
their contractual right to do so. Unlike legislative requirements, contracts can be 
renegotiated or amended in the event of a downturn in the general real estate 
market, so the operator and resident have more control and flexibility in responding 
to market conditions. What is being proposed is a blunt legislative tool, which cannot 
be amended without the approval of Parliament. This type of inflexibility will make 
South Australia less competitive from an investment point of view and inhibit 
operators from contracting in a way that aligns with the demographics/market 
conditions of an area.   
 
The Property Council is aware of operators who have already deferred any further 
investment in South Australia due to the release of this draft Bill, as they see the 
risks as too great. Operators with business interests in other states will simply invest 
in other jurisdictions if such a provision becomes law in South Australia.  
 
Other issues with this provision  
Further to the above: 

- The Bill does not define „financial hardship‟ for the operator or provide detail 
on the intended threshold. It is difficult to see how the financial hardship 
provision would effectively work in practice, as presumably an operator would 
need to be close to insolvent to meet the test. In fact, given that insolvency is 
usually defined as an operator not being able to pay its debts as they fall due, 
it is possible that the mere fact of making an application could be sufficient to 
make an operator insolvent.  

- The Bill does not state how market value can be determined. 
- There is ambiguity around extending the period by 24 months. For instance, it 

is not clear whether the initial 12 months can be extended to a total of 36 
months.  

- The term „sale‟ is not defined in the Bill, but is referenced. What would 
happen if a residence contract is given to a new resident 11 months and 15 
days into the 12 month period, and the 15 business day waiting period has 
not yet elapsed by the time the 12 months is triggered? Is there a „sale‟ at this 
point or would the right to an election be triggered under clause 21(3)? 

- There is no timeframe for an election to be made by the resident under clause 
21(3). How much time must elapse until clause 21(3)(e) applies (that is, until 
the operator can be satisfied that the resident has not so elected)? This 
needs to be clarified, especially given that clause 21(11) makes it an offence 
should an operator not repay an exit entitlement within 10 business days after 
the resident becomes entitled to recover the amount.  

- If the resident has died, the obligation to pay under section 21 should be 
subject to production to the village of probate or letters of administration (as 



 

Retirement Villages Draft Bill (2015) Submission - April 2015 12 

applicable). The current drafting of clause 21 could require a village to pay out 
an exit entitlement even if probate or letters of administration have not 
provided to the village. This is plainly unacceptable, as it places the village at 
risk of paying the wrong person.  

- This provision would create an incentive for the estate to not bother moving 
items out of the residence, or cooperate in securing a sale, as they may as 
well just wait for the 12 months to expire and automatically receive the exit 
entitlement.  

 
Evidence-based reform 
No evidence is provided in the Guide to the Bill on the reasons why residents leave 
retirement villages. As mentioned earlier, the PwC census cited in Grant Thornton‟s 
research report shows that the majority of residents are very happy in their villages. 
Moreover, the McCrindle Baynes Village Census Report (2013-2014) found that 
„98% of people who have moved into a village in the last 23 months stated they 
would make the same decision to move into a village if they were given the 
decision over again.‟9 Firsthand knowledge from Property Council of Australia 
operators demonstrates that aged care entry or death of the resident are 
overwhelmingly the main reasons why residents leave retirement villages. Therefore, 
this provision would in most cases in practice benefit the estate rather than residents 
themselves.  
 

Consultation undertaken by the Property Council of Australia with OFTA to 
ascertain the intent of this clause revealed that there is a concern around 
residents being required to exit their retirement village unit before it has been 
re-licenced where residents are unable to afford or find alternative 
accommodation in the interim. Unfortunately, the Property Council of Australia 
was provided this information three days before submissions closed on the 
Bill. If this is in fact the policy problem that has triggered the statutory 
repayment clause, we would argue that this heavy-handed approach is the 
wrong tool for both residents and operators. Moreover, this clause would have 
serious unintended consequences for the sector in South Australia and for 
residents. There are potentially other regulatory options available to address 
these concerns. We would welcome an opportunity to meaningfully engage 
with OFTA further on this matter to amend the draft Bill so that resident and 
operator concerns may be sensibly addressed.  
 
Recommendation: That the Bill be redrafted to remove the 12 month statutory 
buy-back provisions for the reasons cited above. 
 
Registrar‟s powers to require information (clause 8 of draft Bill) 
Section 7 of the current Retirement Villages Act gives the Registrar power to require 
information.   
 
Section 7(2) of the current Retirement Villages Act states that: „A person cannot be 
compelled to give information under this section if the information might tend to 
incriminate the person of an offence.‟ 
 
In the new draft Bill, section 7 has been renumbered as clause 8, but sub-section (2) 
regarding the right to silence has been removed.  
 
The Property Council of Australia believes that the government has adequate powers 
of investigation under the current Act.  The removal of the right to silence is a 

                                                        
9
 As above note 2, page 17.  
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significant inroad into a person‟s common law right to remain silent when faced with 
potential criminal charges.  The proposed restriction on the common law right to 
silence has not been canvassed in consultations with the industry over the last two 
years.  Further, no justification has been put forward as to why the removal of a 
fundamental common law right is necessary or why this approach has been taken.   
 
Recommendation: that the equivalent of current section 7(2) concerning the 
right to silence remain in the Act. 
 
Interaction with Commonwealth Aged Care Reforms (clause 24 of the Draft Bill) 
The drafting in this section references a mix of new and old policy arrangements, 
which is problematic and unclear. Moreover, the effect of this provision is to 
advantage people who live in retirement villages and enter aged care over those who 
live in their own homes and move into aged care.  
 
Further, what is proposed in this part of the Bill is broadly unnecessary and 
demonstrates a poor understanding of the Commonwealth aged care law reforms. 
Under the new aged care reforms, any new resident to residential care can elect to 
pay by daily payments only. Further, no new resident can be required to pay any 
lump sum at all on entry to residential aged care or subsequently. 
 
The legislation also refers to „bonds,‟ which are obsolete under new aged care 
arrangements.  A person entering residential care will be required to pay either an 
Accommodation Payment or an Accommodation Contribution for his or her 
accommodation costs.  
 
A person must pay an Accommodation Payment (which is the market room price) 
unless the person has a determination under the Aged Care Act (from Centrelink or 
Department of Veterans‟ Affairs, as applicable) of his or her income and assets under 
which the person is eligible to pay an Accommodation Contribution instead of an 
Accommodation Payment.  If the person is entitled to pay an Accommodation 
Contribution, then the actual amount payable by the person depends on the person‟s 
means (and a number of other factors) but cannot exceed a capped amount under 
the Aged Care Act.   
 
If an Accommodation Payment is payable, the person may pay this as a Refundable 
Accommodation Deposit (a RAD) or a Daily Accommodation Payment (a DAP) or a 
combination of those.   
 
If an Accommodation Contribution is payable, the person may pay this as a 
Refundable Accommodation Contribution (a RAC) or a Daily Accommodation 
Contribution (a DAC) or a combination of those.   
 
RADs and RACs are lump sum amounts, while DAPs and DACs are daily payment 
amounts.   
 
Given the new terminology which applies under the Aged Care Act, reference to 
“bonds” in the drafting of section 24 is confusing and inaccurate.   
 
For convenience in this submission, lump sums (RADs and RACs) are referred to 
collectively as RADs, and DAPs and DACs are referred to collectively as DAPs.   
 
Aged care reform context 
The policy driver behind the current section 21 of the Retirement Villages Act aged 
care early repayment no longer operates. New residents to aged care can no longer 
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be required to choose how they will pay for their aged care before entry, and after 
entry have a choice of whether to pay by RAD, DAP or a combination of both. 
 
Before the 1 July 2014 changes to the Aged Care Act, an aged care provider could 
validly require a resident to agree to pay a bond (up to the amount permitted under 
the Aged Care Act) should the resident wish to enter that facility. The provider could 
validly „pick and choose‟ residents for entry based upon whether or not they could 
pay a bond. 
 
The Aged Care Act formerly did not allow the aged care provider to require payment 
of the bond until 6 months after entry, but the provider was entitled to charge the 
resident interest on the bond until payment for so long as the bond remained unpaid 
(as long as that was agreed in the resident agreement). 
 
From 1 July 2014 – reforms in operation 
On and from 1 July 2014, a resident entering an aged care facility must not be 
required to agree to pay a bond/lump sum (a RAD) before entry .  This is one of the 
major changes affected by the 1 July 2014 reforms. Providers can no longer stipulate 
that a new resident must pay a lump sum. This addresses the stated concerns about 
aged care providers „cherry-picking‟ bond-paying residents.  
 
The Explanatory Memorandum to the Aged Care Act amendments provides the 
following explanation of the new requirement: 
 

Section 52F-4 Refundable deposit not to be required for entry 
This section states that the approved provider must not require the care 
recipient to choose how they will pay their accommodation payment or 
accommodation contribution prior to entering their residential care service (or, 
in some cases, their flexible care service). This section prevents the approved 
provider from requiring any care recipient to pay by a refundable deposit for 
entry to their service. This ensures the care recipient has choice as to how 
they pay for their accommodation. This also prevents approved providers 
from discriminating between refundable deposit paying care recipients and 
those care recipients who choose to pay by daily payments. 

 
From 1 July 2014, a new resident has a period of 28 days after the date of entry to 
decide whether or not to pay for their accommodation by RAD. The resident is 
entitled to choose to pay by RAD, by DAP (being a daily amount worked out based 
upon an interest calculation of the full RAD) or a combination of the two.  Until the 
resident decides how to pay, the resident must pay by DAP. If the resident does not 
make a choice at all, the Aged Care Act provides that they must pay by DAP.  Under 
the Aged Care Act, such rights are required to be set out in the accommodation 
agreement, which must be provided to the resident before entry.  
 
Industry template agreements include a choice of payment form, and operators are 
required under the Aged Care Act to explain the key rights and obligations of an 
aged care accommodation agreement to residents before entry. 
 
If a resident makes a choice to pay by RAD, the resident will then have six months to 
pay it, and must pay DAP in the meantime. This is also required to be stated in the 
accommodation agreement. The effect of these amendments is that a resident can 
never be required to pay a RAD, unless the resident chooses to do so. Further, 
under the Aged Care Act the resident can choose to pay (or top up) a RAD at any 
time. This gives the resident flexibility to choose to pay by DAP until the residence is 
sold, and then to pay a RAD to the facility if the resident chooses to do so at that 
time. 
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In summary, the 1 July 2014 amendments to the Aged Care Act therefore negate the 
need for an early repayment for aged care for the above reasons. There is no longer 
a valid policy basis for requiring a village operator to fund an early repayment, when 
there is no longer a requirement for a resident to pay a lump sum. 
 
Daily Payments 
DAPs calculated under the Aged Care Act are based upon an interest rate set under 
the Aged Care Act, which is usually higher than typical interest rates on 
deposits. For example, the interest rate used to calculate DAP is currently at 6.75%. 
If a village operator is required to pay DAPs in lieu of or until payment of an early 
repayment, the DAPs are likely to be almost double the interest that a provider would 
notionally receive on the amount of the early repayment should it be held in an 
ordinary bank deposit account.  
 
The village operator should be able to offset the DAP from the final settlement/exit 
entitlement. If such costs cannot be recovered by operators directly through 
settlement/exit entitlements, this will foreseeably impact all residents as these costs 
will need to be recovered through other means.  Similar to the statutory buyback 
provision outlined earlier, the following impacts are foreseeable under this regulatory 
arrangement: cash flow pressures for operators, liquidity problems and decreased 
capital expansion.  
 
Evidence of financial need 
Clause 24(2) of the draft Bill states that the operator may require the resident to 
provide evidence of a kind prescribed by regulations. However, the early repayment 
is not subject to (a) provision of that information; and (b) that information being in 
order. 
 
The Bill needs to be amended to ensure that an operator can withhold payment until 
the evidence is provided which meets the requirements of the regulations. The 
information should as a minimum comprise a Centrelink/Department of Veterans‟ 
Affairs assessment of the income and assets of the resident for the purposes of the 
Aged Care Act, which establishes whether the resident is required to pay a full 
Accommodation Payment (i.e. the market room price) under the Aged Care Act or 
whether the resident will be a supported resident and pay a lesser amount (an 
Accommodation Contribution). Until that assessment is done, the aged care provider 
will not actually know what the resident is bound to pay for his or her accommodation 
at the facility, and therefore there will be no way of knowing the maximum RAD 
and/or whether the resident has a financial need for assistance. 
 
Recommendation: that the draft Bill be amended to address the above 
concerns and ambiguities around interaction with the Commonwealth 
Government’s aged care reforms.  
 
Disclosure statements (clause 19 of the draft Bill)  
The Property Council of Australia supports in-principle the provision of disclosure 
statements, or a „general inquiry‟ form to assist potential residents in understanding 
the nature of the contractual obligation they are entering into.  
 
The Property Council of Australia would support such a document assuming it was 
short, simple, clearly stated that the consumer must read the entirety of the contract 
and also recommends that they seek both legal and financial advice.  
 
From discussions with OFTA it seems as though the intention is for this document to 
be a short and general information tool, therefore we would recommend that it be in 
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the format of a „general inquiry‟ document (similar to what is in place in New South 
Wales).  
 
The document needs to be a simple and workable document, otherwise it defeats the 
purpose of having one. For example, the Victorian model requires in places „yes and 
no answers‟ when a yes/no answer cannot accurately be provided or may not 
actually be helpful to the resident because it omits other important information about 
the issue. 
 
It should be noted that in South Australia there was previously a requirement for a 
disclosure statement, which was too long and complex and was eventually removed 
in 2006 as a result. The Property Council would welcome an opportunity to work with 
the State Government to ensure the document is workable and meets industry and 
resident needs.  
 
We note in the Guide document that the State Government would like to see 
operators provide information on fees and charges that residents will be responsible 
for upon leaving a village and that the Guide provided with the Bill states that these 
should be provided in a dollar amount. Such fees can include capital replacement, 
remarketing fees and refurbishment costs, which are impossible to predict as a dollar 
amount up-front, as a disclosure statement may be served many years before a 
resident exits. For instance, how could an operator predict how much in dollar terms 
replacing damaged carpet or repainting would cost 15 years into the future when a 
resident may exit? It needs to be made clear that refurbishment costs will be at 
market value upon exit. We note that this requirement was not a recommendation of 
the 2013 Parliamentary Select Committee. 
 
Clause 19(7) states that the disclosure statement needs to state ALL the fees and 
charges a resident will be responsible for and that any deviation from this would need 
to be approved by the Minister. This is not always possible as some charges are 
unforeseeable – take the Emergency Services Levy as an example.  Clause 19(7)(b) 
has the same application to special levies. The Property Council of Australia 
questions why this level of approval/red-tape is required and notes that it would make 
it very difficult for operators to pass on future unknown charges, for example new 
fees and levies. This creates greater uncertainty for investors in the retirement village 
market in South Australia compared to other jurisdictions.  
 
Recommendations: 

- That the State Government introduce a ‘general information document’ 
and consult with industry and residents on what this ought to contain 
prior to introduction of any regulations in this area.  

- That clause 19(7) be removed from the Bill.  
 
Premises condition reports (clause 19(3)(d) of draft Bill)  
The Property Council of Australia welcomes the intent of this clause, as it is intended 
to modernise the legislation to cater for circumstances where potential residents wish 
to buy „off plan‟, which will foreseeably become increasingly common as more 
apartment style retirement living is introduced to the South Australian market. 
However, there are some ambiguities in the drafting that need to be addressed:  

- If the premises condition report says that the condition of an item (as required 
by paragraph (i)) is 'damaged' or in 'fair' or 'poor' condition, then it is 
reasonable to expect that the report should also say that it will be repaired eg 
before settlement, or 'within x months' or similar (as required by paragraph 
(iii)). If it is 'new' or 'excellent' and therefore does not need repair, an 
'approximate date' for that repair (as required by paragraph (iii) is not 
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possible. If an item does not need repair at the date of the report, the date on 
which it is due to be repaired should not have to be included in the report. 

- Similarly, if an item does not need replacement at the date of the report it is 
not possible to say when it will be due to be replaced, and the date on which 
it is due to be repaired should not have to be included in the report. 

- Including a date that something is due to be replaced or repaired at some 
time in the future creates an expectation by the resident that the item will in 
fact be replaced or repaired at that date, regardless of whether or not it needs 
repair or replacement. If paragraph (iii) is to be retained for all items, it should 
specify that just because an item has reached its due date set out in the 
premises condition report does not mean that it will be replaced or repaired at 
that time 

 
Recommendation: that the above issues around premises condition reports be 
addressed in redrafting  
 
Introduction of Directors liability (clause 60 of draft Bill) 
In 2009 the Council of Australian Governments (COAG) agreed on a set of guiding 
principles around corporate fault laws through the National Partnership to Deliver a 
Seamless National Economy. These being that corporations should be held liable in 
the first instance for contravention of statutory requirements and that liability should 
be imposed on individuals only where compelling public policy reasons exist. This 
was enacted in South Australia in 2011 through the Statutes Amendment (Directors’ 
Liability) Act 2011.  
 
No rationale for introducing this section has been provided. This section of the Bill if 
introduced would mean South Australia is out of step with the above COAG 
agreement.  
 
Recommendation: that clause 60 be reconsidered in line with the National 
Partnership Agreement to Deliver a Seamless National Economy.  
 
„Ceases to reside‟ (clause 4(2)(c) of the draft Bill)  
The definition of 'ceases to reside' has been improved by the inclusion of the 
definition of 'vacant possession'. However there is still a lack of clarity about 'vacation 
of the residence' and its use in the definition of 'ceases to reside'. 

- Paragraph (i) requires both 'vacant possession' and 'vacation of the 
residence'. The definition of 'vacant possession‟ also requires that the 
residence must 'no longer be occupied', which must be the same as 'vacation 
of the residence'. The words 'following the person's vacation of the residence' 
are superfluous and should be deleted. 
Paragraph (iii) allows a resident to 'vacate the residence' and tell the operator 
(expressly or by action) that the person does not intend to continue to reside 
in the village. However, this person may not have provided 'vacant 
possession' of the residence. If the resident has not provided vacant 
possession, the operator cannot take steps to remarket the residence, for 
example vacant possession is usually required to reinstate, clean etc and the 
operator cannot allow inspection of a residence to which they do not have 
access. Notwithstanding, under this paragraph the resident has 'ceased to 
reside' which means that provisions of eg clause 23(2)(b), 23(5) and 21(2) 
can apply to the detriment of the operator who does not actually have vacanct 
possession. Paragraph (iii) should be deleted. It does not add anything useful 
and could operate to the detriment of an operator faced with lack of co-
operation or perhaps a deceased resident with no relatives. 

- Paragraph (iv) also refers to 'vacate the person's residence'. This should now 
be a reference to the defined term 'vacant possession'. 
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- 'ceases to reside' is not used in clause 24, rather 'leaving the village' is used. 
The same situation to the detriment of the operator can apply here, i.e. a 
resident moves into an aged care facility, advises they are not returning but 
do not deliver vacant possession. The operator has to make a payment under 
clause 24 notwithstanding that they have not been able to commence 
remarketing. Ceases to reside should be used in clause 24, but without 
paragraph (iii). 

- If a resident has ceased to occupy a residence but has not provided vacant 
possession, the operator should be able to take vacant possession of the 
residence, store the resident's possessions, remarket the residence, deduct 
the costs of removal and storage from any repayment, and if the possessions 
are not claimed, sell them and provide the proceeds to the resident or their 
estate. Such provisions are often in a residence contract, but it would assist in 
this often difficult situation to have the parties' respective rights and 
obligations clearly set out in the Act. 

 
Recommendation: that the above drafting ambiguities be addressed.  
 
Holding Funds in Trust (clause 20(1) of draft Bill) 
Clause 20(1) requires that the ingoing contribution must be held in trust until the 
person 'occupies the residence'. A person usually pays a deposit, which is held in 
trust under this section until the balance is paid, on settlement. The balance of the 
payment should not have to be held in trust until the resident actually occupies, as 
this may be a date sometime after the payment has been made, eg the resident is on 
holidays, or is in hospital, or for some other personal reason does not move in 
immediately. Clause 20(1)(a) should refer to the new definition of 'enters into 
occupation' in clause 4(2)(a) and allows the ingoing contribution to come out of trust 
as soon as the resident is entitled to occupation, which will be on the day it is paid in 
full, rather than some later date outside the control of the operator. 
 
Recommendation: that clause 20(1) be redrafted to address the above issues. 
 
Prevention of leasing provision (clause 51(2) of the draft Bill) 
The intent of this clause is unclear and not addressed in the Guide to the Bill, 
however, it seems the intent is to prevent an operator from leasing out a retirement 
residence while it is being marketed.  
 
An unintended consequence of this provision could be to disallow residents to move 
in slowly and in stages through the granting of licence to occupy. The Bill requires 
that exit entitlements be paid in full before the granting of the lease or licence. 
Therefore, unless the operator pays out from its own funds, there will have to be a 
strict settlement date negotiated. Property Council of Australia members report that 
many older people like to move into a village gradually in stages rather than rushing 
to move in for a strict settlement deadline.  
 
Recommendation: that clause 51(2) be reconsidered/reframed to address the 
above concerns. 
 
Proxy votes (clause 31) 
The changes to proxy votes proposed would be onerous for operators to meet, as it 
establishes a new administrative burden regarding verification of proxies. It is 
foreseeable that this requirement could increase disputes around meeting resolutions 
over the validity of such verifications. Moreover, the drafting of this section does not 
reflect practice, as voting takes place on a residence contract (e.g. dwelling) basis 
not on a resident basis.  
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Recommendation: removal of clause 31 from the draft Bill.  
 
Removal of requirement for residents to be „predominantly retired‟  
The Act currently defines a „retirement village scheme‟ as one that is established 
(predominantly), for „retired persons‟ and „retired persons and their spouses‟. A 
„retired person‟ is defined as being aged over 55 years and no longer in full time 
employment. 
 
 
The draft Bill retains the over 55 age requirement, but removes the requirement for a 
person to be retired. The Guide to the Bill states that ‘This amendment will allow 
residents to continue to work whilst in occupation of a retirement village.‟ The 
Property Council of Australia queries such an amendment, as it is unclear what the 
unintended consequences would be. Such a provision could result in capturing other 
types of lifestyle/ecological villages for instance. Into the future, as various housing 
models evolve due to housing affordability issues or other external factors other 
housing could be captured by the legislation. Such villages/communities would 
foreseeably house very different cohorts of people compared to retirement villages 
with different needs and service expectations. This change could also foreseeably 
limit the development of non-managed accommodation specifically for people over 
55 years, as such a development would be captured by the Act. 
 
If the rationale for the change is to „future-proof‟ the legislation to ensure that as 
people stay in the workforce longer they are able to move into retirement living, the 
Property Council of Australia believes this is already captured by the current 
legislation, as there is a requirement for villages to house „predominantly‟ retired 
persons and their spouses. 
 
Recommendation: that the requirement for retirement villages to house 
‘predominantly’ retired persons and their spouses remain the law.  
 
Cooling off period would be up to five weeks long (clause 19 of draft Bill) 
The Bill is drafted so that operators must provide a series of documents related to the 
sale to the resident at least 15 days before the person enters into a residence 
contract. Once the resident has the contract and has signed it they have another 10 
days to cool off. This extends the cooling off period from what is currently 3 weeks to 
effectively up to five. This is problematic for residents and operators for a number of 
reasons: 

- An outgoing resident would have to wait five weeks to know whether the new 
transaction has actually gone through as planned, which would mean 
uncertainty both parties. 

- A contract could fall through after what could be up to 34 days, meaning the 
operator would have to commence remarketing all over again and the 
outgoing resident has been waiting for over a month to know the true 
outcome.  

 
Again the rationale for such a change is unclear. If we compare villages to other 
types of property transactions, a consumer purchasing a house has just two days to 
cool off.  
 
Recommendation: that no extension to the cooling off period be introduced 
through the Bill.  
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Consultation on regulations 
The Property Council of Australia‟s membership base notes that much of the detail 
around implementing the State Government‟s reforms on retirement villages will be 
contained in the forthcoming regulations.  
 
As is often the case with legislative reform the true nature of red-tape impacts are not 
apparent until the regulations are also developed. We would welcome an opportunity 
to engage with the Government on the scope and nature of the regulations.  
 
Recommendation: we urge the State Government to undertake a consultative 
approach with industry to ensure that regulations are carefully assessed from 
a red-tape point of view, so that they are mutually beneficial for the industry 
and residents.  
 


