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eV 1a- (062Z115-00CL
Court File No.:

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

BETWEEN:

CERBERUS BUSINESS FINANCE, LLC
Applicant

- and -

B & W HEAT TREATING CANADA, ULC
Respondent

APPLI C;A.T,ION UNDER SUBSECTION 243(1) OF THE BANKRUPTCY AND
INSOLVENCY ACT, R.S.C. 1985, ¢. B-3, AS AMENDED, AND SECTION 101 OF THE
COURTS OF JUSTICE ACT, R.S.0. 1990, ¢. C.43, AS AMENDED

NOTICE OF APPLICATION
TO THE RESPONDENT:

A LEGAL PROCEEDING HAS BEEN COMMENCED by the applicant. The
claim made by the applicant appears on the following page.

THIS APPLICATION will come on for a hearing on September 27, 2019 at a time
to be confirmed by the Commercial List Office, at 330 University Avenue, 8th Floor,
Toronto, Ontario.

IF YOU WISH TO OPPOSE THIS APPLICATION, to receive notice of any step
in the application or to be served with any documents in the application, you or an Ontario
lawyer acting for you must forthwith prepare a notice of appearance in Form 38A
prescribed by the Rules of Civil Procedure, serve it on the applicant’s lawyer or, where
the applicant does not have a lawyer, serve it on the applicant, and file it, with proof of
service, in this court office, and you or your lawyer must appear at the hearing.

IF YOU WISH TO PRESENT AFFIDAVIT OR OTHER DOCUMENTARY
EVIDENCE TO THE COURT OR TO EXAMINE OR CROSS-EXAMINE WITNESSES
ON THE APPLICATION, you or your lawyer must, in addition to serving your notice of
appearance, serve a copy of the evidence on the applicant’s lawyer or, where the applicant
does not have a lawyer, serve it on the applicant, and file it, with proof of service, in the
court office where the application is to be heard as soon as possible, but at least four days
before the hearing.



IF YOU FAIL TO APPEAR AT THE HEARING, JUDGMENT MAY BE GIVEN
IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. IF YOU WISH
TO OPPOSE THIS APPLICATION BUT ARE UNABLE TO PAY LEGAL FEES,
LEGAL AID MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL

AID OFFICE.

Date: September 26, 2019 Issued by

“Tocal registrar Q S'\‘OAV\OWQ\I 'C
Address of 330 University Avenue \-S
court office  9th Floor

Toronto, ON M5G 1R7

TO: THE SERVICE LIST



TO:

AND TO:

AND TO:

SERVICE LIST
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AND TO: MINISTRY OF FINANCE (ONTARIO)
Legal Services Branch
6" Floor, 33 King Street West
Oshawa, ON L1H 8H5

Kevin J. O’Hara
kevin.ohara@ontario.ca
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Proposed Receiver of B & W Heat Treating Canada, ULC



APPLICATION

1. The Applicant, Cerberus Business Finance, LLC, in its capacities as Collateral
Agent and Administrative Agent under the Financing Agreement (as defined below), (the

“Secured Creditor”) makes application for:

(a) an Order pursuant to section 243(1) of the Bankruptcy and Insolvency Act,
R.S.C. 1985, c. B-3, as amended (the “BIA”) and section 101 of the Courts
of Justice Act, R.S.0. 1990, c. C.43, as amended (the “CJA”) appointing
A. Farber and Partners Inc. as receiver (“Receiver”), without security, of
all the property, assets and undertakings of the Respondent, B & W Heat

Treating Canada, ULC (the “Debtor”);

(b) an order approving the sale transaction contemplated by an asset purchase
agreement dated September 25, 2019 (the “APA”) between the Receiver
and Hilco Industrial Acquisitions Canada ULC (the “Purchaser”) and
vesting in the Purchaser the Debtor’s right, title and interest in and to the
assets described in the APA free and clear of all claims and encumbrances;

and

© such further and other relief as counsel may request and this Honourable

Court deems just.

2. The grounds for the application are:

(@) The Secured Creditor is the Collateral Agent and Administrative Agent

under a financing agreement among, infer alias, the Debtor, as the



(b)

©

(d)

(©)

(H)

Canadian borrower, and the lenders from time to time party thereto, dated
as of October 23, 2012, (as amended, supplemented or restated) (the

“Financing Agreement”);

The Debtor is an Alberta unlimited liability corporation providing heat
treating services for industrial applications, with operations at 60 Steckle

Place, Kitchener, Ontario;

As of October 1, 2019, the Debtor owes the Secured Creditor USD$3.0
million in respect of indebtedness under Term Loan B under the Financing

Agreement (the “Indebtedness™);

The Indebtedness is secured by a pledge and security agreement, and a
grant of security interest — trademarks, both made as of October 23, 2012
(together with the Financing Agreements, the “Loan Documents”)
granting to the Secured Creditor a security interest in all of the Debtor’s

present and after-acquired property;

The Debtor advised the Secured Creditor of its intentions to sell its business
and assets on a going concern or liquidation basis. The Debtor has also
advised the Secured Creditor in writing that it is insolvent. In the
circumstances, the Loan Documents provide that the Secured Creditor may

appoint a receiver;

On August 30, 2019, the Secured Creditor delivered to the Debtor a Notice

of Intention to Enforce a Security further to section 244 of the BIA;



®

(h)

0

(k)

)

(m)

(n)

(0)

)]

The Company retained Farber Corporate Finance Inc. (“FCFI”) to conduct

a marketing and sale process to identify a buyer for the business;

FCFI carried out a robust process, which resulted in the Debtor and the

Purchaser entering into the APA;

The APA contemplates the appointment of a Receiver over the Debtor to

complete the sale transaction by way of an approval and vesting order;

The purchase price to be paid by the Purchaser is in line with the appraised

value for the purchased assets;

The Debtor does not have sufficient liquidity to carry out a further sale

process;

The appointment of Receiver is necessary to allow the Secured Creditor to

maximize recovery of the Indebtedness;

The appointment of a Receiver is in the interests of justice and is just,

convenient and necessary for the protection of the Secured Creditor;

Farber, a licensed insolvency trustee, has provided its consent to being

appointed as the Receiver;

Section 243 of the BIA;

Section 101 of the CJA;



@ Rule 1.04, 2.01, 2.03, 3.02, 14.05 and 38 of the Rules of Civil Procedure,

RRO 1990, Reg 194; and

() Such further and other grounds as counsel may advise and this Honourable
may accept.
3. The following documentary evidence will be used at the hearing of the application:

(a) The Affidavit of Eric Mannix sworn September 26, 2019 and the Exhibits

thereto;

) Consent of Farbers; and

(c) Such further and other evidence as counsel may advise and this Honourable

Court may permit.
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Toronto, ON MS5J 2T3
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Mitch Koczerginski LS#: 67818B
mitch.koczerginski@mcmillan.ca

Tel: (416) 865-7262 / Fax: (416) 865-7048

Lawyers for the Applicant
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SWORN BEFORE ME at Traverse City.

Michigan, on September 26, 2019

% Gentreee A AL

-10):=

Commissioner of Affidavits
for as may be)

e I ey

LAWRENCE R LASUSA
Notary Public - Michigan
Grand Traverse Cou

Doc#4535091vE

ERIC MAEN[X
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THIS IS EXHIBIT “A” TO
THE AFFIDAVIT OF ERIC MANNIX
SWORN BEFORE ME THIS 26

DAY OF SEPTEMBER, 2019.

A Commissioner etc.
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Government Corporation/Non-Profit Search
of Alberta ® Cqrporate Registration System

Date of Search: 2019/07/30
Time of Search: 12:11 PM

Service Request Number: 31444567
Customer Reference Number: 02564154-EDD3 5 662729

Corporate Access Number: 2012488850

Legal Entity Name: B&W HEAT TREATING CANADA ULC
Legal Entity Status: Active

Alberta Corporation Type: Named Alberta Corporation
Registration Date: 2006/06/12 YYYY/MM/DD
Registered Office:

Street: 3300, 421 - 7TH AVENUE S.W.
City: CALGARY

Province: ALBERTA

Postal Code: T2P 4K9

Records Address:

Street: 3300, 421 - 7TH AVENUE S.W.
City: CALGARY

Province: ALBERTA

Postal Code: T2P 4K9

Email Address: CALGARYCORPORATESERVICES@PARLEE.COM

Directors:

Last Name: SCOTT

First Name: SHAWN

Middle Name: VICTOR

Street/Box Number: 19012 NINTH LINE RR3
City: MOUNT ALBERT
Province: ONTARIO

Postal Code: LOG 1MO

Voting Shareholders:

21



Last Name:
Street:

City:
Province:
Postal Code:

22

B&W CANADA LLC

C/O 11 E 44TH STREET, SUITE 1803
NEW YORK

NEW YORK

10017

Percent Of Voting Shares: 100

Details From Current Articles:

The information in this legal entity table supersedes equivalent electronic attachments

Share
Structure:
Share
Transfers
Restrictions:
Min Number
Of Directors:
Max Number
Of Directors:
Business
Restricted To:
Business
Restricted
From:

Other
Provisions:

THE CORPORATION IS AUTHORIZED TO ISSUE AN UNLIMITED NUMBER OF
COMMON SHARES.

NO SHARES OF THE CORPORATION SHALL BE TRANSFERRED TO ANY PERSON
WITHOUT THE APPROVAL OF THE BOARD OF DIRECTORS BY RESOLUTION.

NONE.

NONE.

THE ATTACHED SCHEDULE IS INCORPORATED INTO AND FORMS PART OF THE
ARTICLES OF THE CORPORATION.

Other Information:

Last Annual Return Filed:

|File Year|[Date Filed (YYYY/MM/DD)|

| 2019[2019/07/04 |

Filing History:

IList Date (YYYY/MM/DD)|[Type of Filing

|
|2006/O6/ 12 ||Incorporate Alberta Corporation |
2014/09/08 |Change Address |
|20 19/07/04 ||Change Director / Shareholder |
|2019/O7/O4 ||Enter Annual Returns for Alberta and Extra-Provincial Corp.‘




Attachments:
|Attachment Type HMicrofilm Bar CodeHDate Recorded (YYYY/MM/DD)‘
|Other Rules or Provisions|[ELECTRONIC 12006/06/12 |

The Registrar of Corporations certifies that, as of the date of this search, the above information is an accurate
reproduction of data contained in the official public records of Corporate Registry.
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