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THIS IS EXHIBIT “D” TO 

THE AFFIDAVIT OF ERIC MANNIX 
 

SWORN BEFORE ME THIS 26th                                            

DAY OF SEPTEMBER, 2019. 

 

           ____________ 
                                  A Commissioner etc.  
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TAB E  

  



 

 
THIS IS EXHIBIT “E” TO 

THE AFFIDAVIT OF ERIC MANNIX 
 

SWORN BEFORE ME THIS 26th                                            

DAY OF SEPTEMBER, 2019. 

 

           ____________ 
                                  A Commissioner etc.  
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TAB F  

  



 

 
THIS IS EXHIBIT “F” TO 

THE AFFIDAVIT OF ERIC MANNIX 
 

SWORN BEFORE ME THIS 26th                                            

DAY OF SEPTEMBER, 2019. 

 

           ____________ 
                                  A Commissioner etc.  
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225 Wilkinson Road • Brampton • ON ▪ L6T 4M2 
Phone: (905) 453-9700 • Fax: (905) 453-8707 

 

28 June 2019 

Farber Group 
150 York Street, Suite 1600 
Toronto, ON  M5H 3S5 
 
 
Attn: Peter Crawley, Managing Director, Restructuring 
 
 
Re: B&W Heat Treating Canada ULC (“BW”) 
 
 
Dear Sir, 
 
This is a follow up to our various discussions concerning the sale of BW operating assets. 
 
As requested, this letter sets out our intent to acquire all of the operating assets of BW, including 
all machinery and equipment, office furniture and computer hardware/ software presently utilized 
in the business and customer contracts/ list.   
 
Accordingly, we offer CDN  as total 
consideration for the above noted assets. 
 
Our offer is conditional upon the following: 
 

1. Physical inspection of the machinery and equipment.  Purchaser shall be allowed 
reasonable time to complete its inspection. 

 
2. Supporting written opinion from your Counsel that the collective bargaining rights of the 

union contract presently in place with BW, will not extend to the Purchaser. 
 

3. BW facilitating introduction of Purchaser to existing BW customers for an orderly 
transition of existing orders/ contracts (this will be a condition subsequent to the formal 
execution of APA between BW and the Purchaser). 
 

4. A formal agreement of purchase and sale with terms and conditions reviewed and 
approved by Purchaser’s Counsel. 
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Stamp



    

 

 
The above is a Non-binding LOI.  If the terms as set out above are acceptable, kindly indicate 
your acceptance in the space provided below, no later than close of business, July 12, 2019. 
 
Yours truly,  
 

 
 
Surjit Bawa, President and Chief Executive Officer 
Metex Group 
225 Wilkinson Road 
Brampton ON L6T 4M2 
 
 
 
 
 
 
 
 
 We hereby accept your offer on terms noted above: 
 
 
 
 
_________________________________________ 
 
Name: 
 
Position: 
 
On behalf of B&W Heat Treating Canada ULC 
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TAB G  

  



 

 
THIS IS EXHIBIT “G” TO 

THE AFFIDAVIT OF ERIC MANNIX 
 

SWORN BEFORE ME THIS 26th                                            

DAY OF SEPTEMBER, 2019. 

 

           ____________ 
                                  A Commissioner etc.  
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Proposal prepared for

Delivered on:

August 14, 2019

Submitted by:
John Sharpe

Client:
Bluewater Thermal Solutions

Hilco Industrial / 770 Brown's Line Suite 102 / Toronto, ON M8W 3W2
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Mr. Stuart Mitchell

Senior Managing Director - Restructuring

Farber Group

(in its capacity as proposed receiver of Bluewater Thermal Solutions)

150 York Street

Suite 1600

Toronto, ON M5H 3S5

smitchell@farbergroup.com

Mr. Mitchell,

Enclosed for your review is our asset disposition and monetization proposal for the assets of Bluewater Thermal Solutions

located in Kitchener, Ontario. Our mission is to report on the means to maximize your company’s return on the sale of

your assets. This is consistent with the client-based focus which has enabled us to grow to one of the largest, most

active, and successful asset disposition companies in the world.

The decision to select an asset management �rm is an important one. One vital aspect to the success of these projects is

creating positive visibility. For more than 30 years, our team has successfully marketed and managed many similar

projects. Our global marketing experience, depth of market knowledge, and ef�cient operational systems make Hilco

Industrial the best choice to handle this project in a professional, safe, and expeditious fashion, while maximizing return for

Bluewater Thermal Solutions.

Respectfully Submitted on Behalf of Hilco Industrial,

John Sharpe
Executive Vice President
Hilco Global | Industrial
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Fee Structure

Outright Purchase

Pursuant to our inspection on July 10, 2019, Hilco Industrial will purchase the surplus assets of Bluewater Thermal

Solutions located in Kitchener, Ontario, for USD $

*This proposal is subject to a �nal inspection.

Guaranteed Minimum Revenue ¹

In this option, Hilco Industrial would provide a minimum cash guarantee payment to Bluewater Thermal Solutions. In

addition, Bluewater Thermal Solutions would participate in any upside sharing of proceeds, less a modest holdback to

cover expenses, as follows:

Bluewater Thermal Solutions will receive a minimum cash guarantee payment in the amount of USD $  

Hilco Industrial will retain the next USD $ to cover expenses.

Hilc  sha ds as follows;

$ to $  will split proceeds 90% Bluewater Thermal Solutions, 10% Hilco;

$  to $  will split proceeds 80% Bluewater Thermal Solutions, 20% Hilco;

$  and over will split proceeds 70% Bluewater Thermal Solutions, 30% Hilco.

Hilco Industrial will charge and retain a Buyer’s Premium of 16% for its own account.²

*This proposal is subject to a �nal inspection.

Commission-Based

As compensation for our complete suite of services, Hilco Industrial:

Will charge Bluewater Thermal Solutions a seller’s commission of 10%.

Will charge and retain a Buyer’s Premium of 16% for its own account. ²

Will be entitled to reimbursement of up to $  from gross sales proceeds for all expenses incurred, including,

but not limited to sales, marketing, and operations.

¹ Due to the volatility in the marketplace, the above offer(s) shall remain valid for acceptance or further discussions until

end-of-business on Wednesday August 21, 2019.

² A Buyer’s Premium is a fee charged in addition to the sale price of the assets and is paid for by the buyer.

A minimum 6 months occupancy required. This offer is subject to the execution of a mutually agreeable Asset

Management Agreement or Asset Purchase Agreement and �nal inspection.
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TAB H  

  



 

 
THIS IS EXHIBIT “H” TO 

THE AFFIDAVIT OF ERIC MANNIX 
 

SWORN BEFORE ME THIS 26th                                            

DAY OF SEPTEMBER, 2019. 

 

           ____________ 
                                  A Commissioner etc.  
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ASSET PURCHASE AGREEMENT 

 
This Agreement (this “Agreement”) is dated as of the 25th day of September, 2019, by 

and between A. Farber & Partners Inc. (“Farber”), in its capacity as Court-appointed receiver 
(“Seller” or “Receiver”) of B&W Heat Treating Canada ULC (“B&W”) and Hilco Industrial 
Acquisitions Canada ULC (the “Purchaser”), for the sale and purchase of the Assets (defined 
below), on the terms and conditions set forth herein.  Seller and Purchaser are referred to, 
collectively, as the “Parties” and each, individually, as a “Party.”   

 
RECITALS 

 
WHEREAS it is anticipated that Farber will be appointed as Receiver of all of the assets, 

undertakings and properties of B&W pursuant to and in accordance with the terms of an 
Appointment Order issued by the Ontario Superior Court of Justice (Commercial List) (the 
“Court”) (the “Receivership Appointment”); 

AND WHEREAS the Seller is willing to sell and the Purchaser is willing to purchase the 
Assets upon the terms and conditions set forth in this Agreement; 

 
NOW, THEREFORE, in consideration of the foregoing and the mutual representations, 

warranties, covenants and agreements set forth herein, and for other good and valuable 
consideration, the receipt and sufficiency of which are hereby acknowledged by the Parties, the 
Parties hereby agree as follows: 

 
 

ARTICLE 1 

DEFINITIONS 
 

SECTION 1.1 “Access Period” has the meaning set forth in section 9.1. 
 
SECTION 1.2 “Agreement” has the meaning set forth in the introductory paragraph. 
 
SECTION 1.3 “Approval and Vesting Order” has the meaning set forth in section 

5.1(a). 
 
SECTION 1.4 “Assets” means the items of personal property identified on Exhibit A.  
 
SECTION 1.5 “B&W” has the meaning set forth in the introductory paragraph. 

SECTION 1.6 “Closing” has the meaning set forth in section 4.1.   
 

SECTION 1.7 “Court” has the meaning set forth in the recitals. 

SECTION 1.8  “Encumbrances” has the meaning set forth in the Approval and Vesting 
Order.  

 

422



SECTION 1.9 “ETA” means the Excise Tax Act (Canada). 
 

SECTION 1.10 “Facility” means the location set forth on Exhibit B. 

SECTION 1.11 “Farber” has the meaning set forth in the introductory paragraph. 
 
SECTION 1.12 “Future Sale(s)” has the meaning set forth in section 6.1. 
 
SECTION 1.13 “Hazardous Substances” means air pollutants, water pollutants, solid 

wastes or process waste water contaminants, hazardous wastes, materials, or substances, or toxic 
substances howsoever occurring (as those or similar terms are defined by applicable environmental 
Laws). 

 
SECTION 1.14 “Laws” means any domestic (federal, provincial or municipal) or foreign 

statute, law (including common and civil law), code, ordinance, rule, regulation, restriction or by-
law (zoning or otherwise), any judgment, order, writ, injunction, directive, decision, ruling, decree 
or award, any regulatory policy, practice or guideline, any published administrative position, or 
any permit, authorizations, governmental restrictions and requirements relating to the Assets or 
the Facility, including (without limitation), tax, occupational health and safety and environmental 
laws. 

 
SECTION 1.15 “Party” and “Parties” have the meanings set forth in introductory 

paragraph. 
 

SECTION 1.16 “Purchase Price” has the meaning set forth in section 3.1. 
 
SECTION 1.17 “Purchaser” has the meaning set forth in the introductory paragraph. 
 
SECTION 1.18 “Receiver” has the meaning set forth in the introductory paragraph. 

 
SECTION 1.19 “Receivership Appointment” has the meaning set forth in the recitals. 

 
SECTION 1.20 “Seller” has the meaning set forth in the introductory paragraph. 

SECTION 1.21 “Seller Access Period” has the meaning set forth in section 9.1(a). 
 

ARTICLE 2 

SALE AND PURCHASE OF ASSETS 
 
SECTION 2.1 Sale and Purchase of the Assets.  Effective as of the Closing, on the terms 

and conditions set forth herein, Seller agrees to sell, transfer, convey, and assign to Purchaser, and 
Purchaser agrees to purchase from Seller, all of B&W’s rights, title, and interest in and to the 
Assets on an “as-is, where is” basis free and clear of all Encumbrances pursuant to the Approval 
and Vesting Order.  

 
SECTION 2.2 No Assumption of Liabilities.  Except for any liabilities arising out of the 

ownership of the Assets after the Closing, Purchaser does not and shall not be deemed to assume 
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any obligations and/or liabilities in connection with the transactions contemplated by this 
Agreement other than as expressly provided for herein. 

ARTICLE 3 

PURCHASE PRICE  
 
SECTION 3.1 Purchase Price for the Assets.  The aggregate purchase price for the 

Assets shall be           
 (the “Purchase Price”).  The Purchase Price shall be paid at Closing. 

           
ARTICLE 4 

CLOSING 
 

SECTION 4.1 Closing.  The closing of the transactions contemplated by this Agreement 
shall take place at 5:00 p.m. Eastern Standard Time on the first day following the day that all of 
the conditions precedent contained in Section 5 of this Agreement are either satisfied or waived 
by the Parties whose favour the condition is made, or such other date as the Parties may mutually 
agree (the “Closing”).  

 
ARTICLE 5 

CONDITIONS TO CLOSING 
 
SECTION 5.1 Purchaser Closing Conditions.  The obligations of the Purchaser 

hereunder are, at Purchaser’s option, subject to the satisfaction, on or prior to the date of the 
Closing, of the following conditions: 

 
(a) Receivership Appointment.  The Receivership Appointment shall have 

taken place and the Court shall have issued an Order approving the sale transaction contemplated 
by this Agreement and vesting the Assets to the Purchaser free and clear of all Encumbrances (the 
“Approval and Vesting Order”), and the Approval and Vesting Order shall not have been stayed 
or set aside.  For certainty, the Approval and Vesting Order shall be substantially in the form of 
the Commercial List Users’ Committee Model Approval and Vesting Order and obtained at the 
expense of B&W. 

 
(b) Bill of Sale.  The Seller will have executed and delivered to the Purchaser a 

Bill of Sale, in substantially the form attached as Exhibit C, transferring to the Purchaser all of 
B&W’s right, title and interest in and to the Assets free and clear of all Encumbrances. 

 
(c) Insurance Certificates.  The Seller shall have delivered to Purchaser 

certificates of insurance with respect to the insurance requirements set out herein. 
 
(d) Additional Documents.  The Purchaser will have received all such further 

consents, instruments and documents as the Purchaser may reasonably request for the more 
effective conveyance, sale, assignment or transfer to the Purchaser of title to any of the Assets. 
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SECTION 5.2 Seller Closing Conditions.  The obligations of the Seller hereunder are, at 
its option, subject to the satisfaction, on or prior to the date of the Closing, of the following 
conditions: 

 
(a) Receivership Appointment.  The Receivership Appointment shall have 

taken place and the Court shall have issued the Approval and Vesting Order and the Approval and 
Vesting Order shall not have been stayed or set aside.  For certainty, the Approval and Vesting 
Order shall be obtained at the expense of B&W. 

 
(b) Purchase Price.  The Purchaser will have paid the Purchase Price pursuant 

to section 3.1, by wire transfer to an account designated by Seller in immediately available funds, 
on the date of the Closing. 

 
(c) Insurance Certificates.  The Purchaser shall have delivered to Seller 

certificates of insurance with respect to the insurance requirements set out herein. 
 
(d) Additional Documents.  The Seller will have received all such further 

instruments and documents as the Seller may reasonably request for the more effective 
conveyance, sale, assignment or transfer by the Seller to the Purchaser of any of the Assets. 

 
 

ARTICLE 6 
FURTHER DISPOSITION 

 
SECTION 6.1 Public and Private Sale.  Immediately upon the Closing, Purchaser may, 

in Purchaser’s sole and absolute discretion, make preparations for and conduct one or more private 
or public sales (including, but not limited to, one or more public auction sales) of the Assets at the 
Facility (each a “Future Sale” and collectively, the “Future Sales”) and Purchaser shall retain for 
its sole and exclusive benefit all proceeds from such Future Sales.   

 
SECTION 6.2 Advertising.  The Purchaser shall be permitted to implement an 

advertising and marketing plan with respect to the Future Sales, including without limitation 
advertising the sale of the Assets through print media (including major newspapers, color 
brochures and direct mail flyers), web site promotion and electronic mail.  During the Access 
Period (as it may be extended hereunder), the Purchaser is hereby granted a non-exclusive royalty 
free license to use the name “Bluewater Thermal Solutions”, “B&W Heat Treating Canada ULC”, 
“B&W Heat Treating” and similar derivations thereof, and any marks and logos related thereto, in 
all of its advertising and promotional activities related to this Agreement and the Future Sales.  
During the Access Period (as it may be extended hereunder), the Purchaser’s advertising and 
promotional materials may state that assets formerly owned by B&W Heat Treating Canada ULC, 
B&W Heating Treating, the Canadian division of Bluewater Thermal Solutions are available for 
immediate sale (or a similar derivation thereof).  Any deviations from the restrictions set forth in 
this section shall require prior written consent of the Seller and B&W.  

 
SECTION 6.3 Access to the Facility.  During the Access Period (as it may be extended 

hereunder), Seller shall permit Purchaser, its agents and subcontractors and subsequent buyers of 

425



the Assets full and complete access to the Facility and Assets in accordance with Article 9 of this 
Agreement. For greater certainty, the Purchaser shall gain access to the Facility but shall not 
assume any of the obligations or liabilities existing in connection with the lease of the Facility.  

 
ARTICLE 7 

REPRESENTATIONS AND WARRANTIES OF SELLER 
 
Seller hereby represents and warrants to Purchaser as follows: 
 
SECTION 7.1 Appointment and Power of Receiver.  Subject to the granting of the 

Receivership Appointment and the Approval and Vesting Order, the Seller is the Receiver over all 
of the Assets and has the requisite power and authority to enter into and perform Seller’s 
obligations under this Agreement in accordance with the terms of this Agreement.   

 
SECTION 7.2 No Conflicts.  Other than the granting of the Receivership Appointment 

and the Approval and Vesting Order, no consent, approval or authorization of, or registration or 
filing with, any third party is required in connection with the execution and delivery by the Seller 
of this Agreement and the consummation of the transactions contemplated hereby, the failure of 
which to obtain would have a material adverse effect on the Assets or prevent the Seller from 
consummating the transactions hereunder.  

SECTION 7.3 No Fees.  Seller has not incurred any obligation for any finder’s, broker’s, 
or agent’s fee in connection with the transactions contemplated by this Agreement in a manner 
that will result in liability on the part of Purchaser.  
 

SECTION 7.4 Insurance.  The Seller agrees to procure and retain general comprehensive 
liability insurance coverage for the Premises for the Access Period (as it may be extended 
hereunder).  The Seller shall provide the Purchaser with evidence of such insurance upon the 
Purchaser’s request.  

 
SECTION 7.5 Taxes.  Seller is not a non-resident of Canada for purposes of the Income 

Tax Act (Canada).  B&W is duly registered under Subdivision (d) of Division V of Part IX of the 
ETA and its registration number is 85211 3927 RT0001.  

 
ARTICLE 8 

REPRESENTATIONS AND WARRANTIES OF PURCHASER 
 
Purchaser hereby represents and warrants to Seller as follows: 
 
SECTION 8.1 Corporate Existence and Power.  The Purchaser is duly organized under 

the laws of its jurisdiction of organization, validly existing, and in good standing under the laws 
of its jurisdiction of organization and has the requisite power and authority to enter into and 
perform the Purchaser’s obligations under this Agreement in accordance with the terms of this 
Agreement. 
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SECTION 8.2 Authority Relative to Agreement.  The execution, delivery, and 
performance of this Agreement by the Purchaser and the consummation by the Purchaser of the 
transactions provided for herein, have been duly and effectively authorized by all necessary 
organizational action.  This Agreement, upon execution by the Purchaser and the Seller, will 
constitute the legal, valid and binding obligation of the Purchaser.  

SECTION 8.3 No Conflicts.  Neither the execution, delivery and performance of this 
Agreement, nor the consummation of the transactions provided for herein, will  conflict with or 
result in a breach of any provision of the Purchaser’s organizational documents,  conflict with, 
result in a breach of, constitute a default or event of default under any of the terms, conditions or 
provisions of any agreement or instrument to which the Purchaser is a party,  result in a violation 
of any Laws applicable to the Purchaser.  No consent, approval or authorization of, or registration 
or filing with, any third party is required in connection with the execution and delivery by 
Purchaser of this Agreement and the consummation of the transactions contemplated hereby. 

 
SECTION 8.4 No Fees.  Purchaser has not incurred any obligation for any finder’s, 

broker’s, or agent’s fee in connection with the transactions contemplated by this Agreement in a 
manner that will result in liability on the part of Seller. 

 
SECTION 8.5 Insurance.  Purchaser agrees to procure and maintain, during the Access 

Period (as it may be extended hereunder), property damage, fire and other perils insurance in 
amounts not less than the Purchase Price in respect of the Assets until sold and removed from the 
Facility.  Additionally, the Purchaser has in full force and effect adequate liability insurance 
coverage to compensate for any claim(s) that might be made against Seller for injury to person or 
property resulting from Purchaser’s access to, and removal of the Assets from, the Facility.  The 
Purchaser shall provide the Seller with evidence of such insurance upon the Seller’s request.  

 
SECTION 8.6 Approvals and Financing.  The Purchaser has received all corporate and 

financing party approvals necessary to consummate the transactions contemplated by this 
Agreement.  As of the date hereof, the Purchaser has sufficient funds available to pay the Purchase 
Price and is not aware of any facts, circumstances or conditions that would reasonably be expected 
to prevent the Purchaser from having sufficient funds to enable the Purchaser to consummate the 
transactions contemplated by this Agreement on Closing. 

 
ARTICLE 9 

ACCESS TO THE FACILITY; REMOVAL OF ASSETS 
 
SECTION 9.1 Access.  In consideration of Purchaser’s agreement to purchase the 

Assets, effective as of the date of the Closing and ending on the date that is four (4) months after 
the Closing, (such period, the “Access Period”), Seller covenants to grant the Purchaser access to 
use the Facility for the sole purposes of conducing the Future Sales, removing the Assets from the 
Facility, and all other actions that are related thereto. The Purchaser shall have two options to 
extend the Access Period by one (1) calendar month on each occasion.  The options shall be 
exercised by providing written notice no less than fourteen (14) days prior to the expiry of the 
Access Period (as extended) and paying US$ to the Seller for each extension.  Seller, its 
agents, employees, representatives, and subcontractors shall not be permitted to use any of the 
Assets purchased by Purchaser hereunder during the Access Period (as it may be extended 
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hereunder).  For the avoidance of doubt, during the first two (2) weeks of the Access Period (the 
“Seller Access Period”), Seller, its representatives, and agents of B&W’s customers that have 
property situated at the Facility shall be permitted unrestricted access to the Facility (under the 
supervision of the Seller or its agents) to test and then ship completed customer orders from the 
Facility and remove property owned by B&W’s customers, so long as such activities do not require 
the use of the Assets and so long as such activities do not unduly interfere with the Future Sales.  
For greater certainity, in terms of calculating the end date of the Access Period, if, as an example, 
the date of Closing is October 2, 2019, the end date of the Access Period would be February 2, 
2020.   

 
SECTION 9.2 Rent and Utilities.  During the Access Period (as it may be extended), the 

Seller shall be responsible for payment of base rent payable to the landlord of the Facility and all 
taxes.  During the initial four-month Access Period, the Seller shall be responsible for payment of 
all hydro and utility costs, and snow removal costs (collectively, the “Costs”).  In the event that 
the Purchaser exercises one or both options to extend under section 9.l hereof, the Purchaser shall 
be responsible for payment of all Costs during the extension period.  At all times during the Access 
Period (as it may be extended hereunder), the Purchaser shall be responsible for removal of waste 
and trash from the Facility and payment of all costs related thereto.     

 
SECTION 9.3 Condition of Facility at the Conclusion of Access Period.  Upon 

expiration of the Access Period (as it may be extended), Purchaser agrees to remove all unsold 
Assets and leave the Facility in a safe, clean and broom-swept condition and shall be responsible 
for all costs of clean-up of the Facility and removal of waste therefrom.  The Purchaser agrees to 
indemnify the Seller, defend and hold the Seller and its employees, agents and representatives 
harmless from any claims, demands, liabilities, debts, actions, causes of action, costs, expenses, 
damages and disbursements (including, without limitation, legal fees on a substantial indemnity 
basis) for breach of its obligations under this section and for damages, losses or injury caused to 
property or persons through any acts or omissions of the Purchaser, its invitees or anyone for whom 
it is in law responsible, including damages arising from the sale and/or removal of the Assets from 
the Facility by the Purchaser, their invites, or any buyers of the Assets and their respective agents 
and representatives.   

 
ARTICLE 10 

TERMINATION 
 

SECTION 10.1 Termination. Notwithstanding anything to the contrary in this 
Agreement, this Agreement may be terminated at any time prior to the Closing: 

 
(a) by mutual written consent of the Seller and Purchaser; 

(b) by the Purchaser, upon written notice to the Seller, if the Receivership 
Appointment has not occurred by September 30, 2019 or such later date as the Parties may 
agree to in writing; 

(c) by either Party if any condition herein for its benefit is not fulfilled or 
waived prior to the Closing. 
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SECTION 10.2 Effect of Termination.  In the event of termination by the Seller or 
Purchaser pursuant to section 10.1, written notice thereof shall forthwith be given to the other Party 
and the Agreement shall be terminated, without further action by any party.  

 
ARTICLE 11 

ADDITIONAL AGREEMENTS 
 
SECTION 11.1 Hazardous Substances.  The Purchaser shall not be responsible for the 

removal or disposition of any Hazardous Substances found in the Assets or at the Facility, 
including any Hazardous Substances that may have been produced, drained, leaked or otherwise 
released from the Assets prior to Closing.  The Purchaser shall be responsible for the costs of 
removal, clean-up and/or disposition of any Hazardous Substances discharged or spilled caused 
by the Purchaser or any persons for whom it is responsible.  
 

SECTION 11.2 Commercially Reasonable Efforts.  The Parties hereto will each use 
commercially reasonable efforts to effectuate the transactions contemplated hereby and to fulfill 
and cause to be fulfilled the conditions to the Closing. 

 
SECTION 11.3 Transfer Taxes.  Purchaser shall pay to Seller or, where permitted by Law, 

directly to the appropriate governmental authorities, all sales and transfer taxes, registration 
charges and transfer fees payable by it in respect of the purchase and sale of the Assets under this 
Agreement. 

SECTION 11.4 ETA Election.  Purchaser and Seller shall jointly elect under subsection 
167(1) of the ETA and under any similar provision of any applicable provincial legislation 
imposing a similar value added or multi-staged tax, that no tax be payable with respect to the 
purchase and sale of the Assets pursuant to this Agreement.  Purchaser and Seller shall make those 
elections in prescribed form containing prescribed information and shall file those elections in 
compliance with the requirements of applicable Law. 

ARTICLE 12 

POST-CLOSING MATTERS 
 
SECTION 12.1 Further Assurances.  Upon reasonable request from time to time, the 

parties agree to deliver and/or execute such further instruments, agreements and documents as are 
reasonably necessary or appropriate to effect the consummation of the transactions provided for in 
this Agreement.   

 
ARTICLE 13 

MISCELLANEOUS 
 
SECTION 13.1 Notices.  Any notices or communications required or permitted hereunder 

shall be sufficiently given if delivered in person or e-mail addressed as follows: 
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 Seller: A. Farber & Partners Inc., solely in its capacity 
as Receiver of B&W Heat Treating Canada 
ULC 
Stuart Mitchell 
Tel:  (416) 496-3774 

  E-Mail:  smitchell@farbergroup.com 
 

   
 Purchaser:  Hilco Industrial Acquisitions Canada ULC  

5 Revere Drive, Suite 206 
  Northbrook, Illinois 60062 

Tel: 1-847-509-1100 
  Attn:  Sarah K. Baker, Esq. 
  E-Mail: sbaker@hilcoglobal.com  

 
or such address as shall be furnished by such notice to the other parties.  All notices shall be deemed 
delivered when delivered in person or e-mail. 
 

SECTION 13.2 Binding Agreement; Assignment.  This Agreement and the right of the 
parties hereunder shall be binding upon and inure to the benefit of the parties hereto and their 
respective successors and assigns.  The provisions of this Agreement are intended for the sole 
benefit of Purchaser and Seller as specifically provided herein, and shall not inure to the benefit of 
any other entity or person (other than successors and permitted assigns of the Parties hereto) either 
as a third party beneficiary or otherwise.  No Party may assign either this Agreement or any of his 
or its rights, interests, or obligations hereunder without the prior written approval of the other 
Party, and any attempt to do so will be void. 

 
SECTION 13.3 Entire Agreement; Amendment.  This Agreement and the documents 

delivered pursuant hereto constitute the entire agreement and understanding among the Parties 
hereto and supersede and revoke any prior agreement or understanding relating to the subject 
matter of this Agreement.  No change, amendment, termination or attempted waiver of any of the 
provisions hereof shall be binding upon the other Party unless reduced to writing and signed by 
the Party against whom such change, amendment, termination or waiver is sought to be enforced. 

 
SECTION 13.4 Counterparts and Execution.  This Agreement may be executed in two or 

more counterparts, each of which shall be deemed an original and all of which together shall 
constitute one and the same instrument.  A manual signature on this Agreement or other documents 
to be delivered pursuant to this Agreement, an image of which shall have been transmitted 
electronically, will constitute an original signature for all purposes.  The delivery of copies of this 
Agreement or other documents to be delivered pursuant to this Agreement, including executed 
signature pages where required, by electronic transmission will constitute effective delivery of this 
Agreement or such other document for all purposes. 

 
SECTION 13.5 Construction.  The parties have participated jointly in the negotiation and 

drafting of this Agreement.  In the event an ambiguity or question of intent or interpretation arises, 
this Agreement shall be construed as if drafted jointly by the parties and no presumption or burden 
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of proof shall arise favoring or disfavoring any party by virtue of the authorship of any of the 
provisions of this Agreement.  The word “including” shall mean including without limitation. 

 
SECTION 13.6 Captions.  The captions and headings used in this Agreement are inserted 

for convenience only and shall not constitute a part hereof. 
 
SECTION 13.7 No Third Party Beneficiaries or Setoff.  Nothing in this Agreement 

expressed or implied is intended to confer upon any person other than the parties hereto or their 
respective successors, any right, remedies, obligations or liabilities under or by reason of this 
Agreement, and neither Seller nor any affiliate of Seller shall have any right of offset or setoff 
whatsoever. 

 
SECTION 13.8 Legal Matters. 
 

(a) Governing Law. This Agreement and any dispute arising from or in relation 
to this Agreement are governed by, and interpreted and enforced in accordance with, the laws of 
the Province of Ontario and the laws of Canada applicable in that Province. 

(b) Non-Merger.  Except as otherwise provided in this Agreement, the 
covenants, representations and warranties set out in this Agreement do not merge but survive 
Closing and, notwithstanding Closing or any investigation by or on behalf of a Party, continue in 
full force and effect.  Closing does not prejudice any right of one Party against the other Party in 
respect of any remedy in connection with anything done or omitted to be done under this 
Agreement. 

(c) Jurisdiction.  Each Party irrevocably and unconditionally attorns to the 
exclusive jurisdiction of the courts of the Province of Ontario. 

(d) Limitation of Liability.  IN NO EVENT SHALL EITHER PARTY BE 
OBLIGATED OR LIABLE FOR ANY CONSEQUENTIAL, SPECIAL, OR PUNITIVE 
DAMAGES. 
 

(e)  Severability.  Any term or provision of this Agreement that is invalid or 
unenforceable in any situation in any jurisdiction shall not affect the validity or enforceability of 
the remaining terms and provisions hereof or the validity or enforceability of the offending term 
or provision in any other situation or in any other jurisdiction.  

(f) Language.  The Parties do hereby agree that this Agreement and related 
documents be drawn up in the English language only.  Les Parties aux présentes ont convenu que 
cette convention et les documents s'y rattachant soient rédigés en langue anglaise seulement. 
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IN WITNESS WHEREOF, the undersigned parties have entered into and executed this 
Agreement to be effective as of the day and year first above written. 

PURCHASER: 

HILCO INDUSTRIAL ACQUISITIONS 
CANADA ULC 

By:  ____________________________________ 
Name: ____________________________________ 
Title: ____________________________________ 

SELLER: 

A. FARBER & PARTNERS INC. solely in its
capacity as Court-appointed Receiver of B&W Heat
Treating Canada ULC and not in its personal or
corporate capacity

By:  ____________________________________ 
Name: ____________________________________ 
Title: ____________________________________ 

Sarah Baker
Assistant Secretary
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EXHIBIT A 
 

Assets 
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Bluewater Thermal Solutions Exhibit  A 

Description 
Manufacturer  Unknown 36"  x  72"  Spray/Dunk Cyl inder  
Washer ,  wi th  (4)  Agi ta tors ,  Oi l  Skimmer ,  Fi l ter ,  Etc .  

Manufacturer  Unknown 36"  x  72"  Gas  Fired  Spray 
Washer ,  wi th  Oi l  Skimmer  

Surface  Combust ion Model  Super  36 Al lcase ,  36"  x  72"  
Furnace ,  S/N 540A (New 1985) ,  104-KVA, 575V,  3-PH,  105-
Amps,  60Hz 

Surface  Combust ion Model  Super  36 Al lcase ,  36"  x  72"  
Furnace ,  S/N 540B (New 1985) ,  108-KVA, 575V,  3-PH,  109-
Amps,  60Hz 

B&W 36"  x  72"  Al lcase  Furnace ,  S/N CA-9 (New 1995) ,  
575V,  72-Amps,  3-Ph,  60-Cy 

Surface  Combust ion Model  DEDP,  36"  x  72"  Charge  Car ,  
S /N BC-45275 (New 2014) ,  575V,  3-Ph,  60Hz 

B&W 36"  x  72"  Al lcase  Furnace ,  S/N CA-10 (New 1995) ,  
575V,  72-Amps,  3-Ph,  60-Cy 

#Furnace #8 B&W Allcase  Natura l  Gas  Temper ing 
Furnace ,  S/N ACD8,  Max.  Temp.  1400°F,  0 .95 MBTU 

SBS Oi l  Cooler ,  S /N 7298 (New 2013) ,  100 MAWP 

Surface  Combust ion Model  36-72-36,  Al lcase  Furnace ,  
S/N BC-45231-01,  wi th  Top Cool ,  4110-CFH,  1800°F Max.  
Temperature ,  110-KW 

Surface  Combust ion Model  Uni-Draw,  Furnace ,  S/N BC-
45232-1 (New 2013) ,  910-SCFH,  1400°F 

Manufacturer  Unknown Orange Oi l  S torage  Tank 

(2)  Manufacturer  Unknown Holding Sta t ions  

#Furnace #7 B&W Natura l  Gas  Temper ing Furnace ,  S/N 
ACD7,  1400°F Max Temperature ,  0 .95 MBTU 

Manufacturer  Unknown Holding Sta t ion 
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#Furnace #6 B&W Natura l  Gas  Temper ing Furnace ,  S/N 
ACD6,  1400°F Max Temperature ,  1 .0  MBTU 

#Furnace #5 B&W Natura l  Gas  Temper ing Furnace ,  S/N 
ACD5,  1400°F Max Temperature ,  1 .0  MBTU 

Manufacturer  Unknown Holding Sta t ion 

(4)  Manufacturer  Unknown Lif t ing  Sta t ions  

Can Eng Rotary  Hear th  Furnace ,  S/N 104007/15,  
575/3/60/90 FLA,  Max.  Input  2 ,750,000 BTUH Gross ,  
Complete  wi th  B&W Rotary  Aging Furnace  #1,  S/N P8;  
(2)  Fanuc M9000iA Pick & Place  Robots  

Can Eng Rotary  Hear th  Furnace ,  S/N 104007/16,  
575/3/60/90 FLA,  Max.  Input  2 ,750,000 BTUH Gross ,  
Complete  wi th  Mfg.  Unknown Rotary  Aging Furnace;  
(2)  Fanuc M9000iA Pick & Place  Robots  

Manufacturer  Unknown Heat  Treat  Sal t  Line  

Can Eng Mesh Bel t  Line  & Quench Furnace ,  S/N 94446,  
Complete  wi th  Loader ,  Oi l  Skimmer  and Controls  

Can Eng Mesh Bel t  Line  & Quench Furnace ,  S/N N/A,  
Complete  wi th  Loader ,  Oi l  Skimmer  and Controls  

Surface  Combust ion Model  S3RX-3600,  Gas  Genera tor ,  
S/N 592 (New 1989) ,  6-KVA, 575/3/60/7-Amp 

(3)  Br innel l  Hardness  Tes ters  

#3260 
Park Thermal  2000°F High Heat  Furnace  

Manufacturer  Unknown Cut-Off  Saw 

Surface  Combust ion Model  DEDP,  Charge  Car ,  S /N 540C 

Indentron Digi ta l  Hardness  Tes ter  

Wilson Model  3JR,  Hardness  Tes ter  

Wilson Model  4JR,  Hardness  Tes ter  
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Wilson Ser ies  500,  Hardness  Tes ter  

Buehler  Ser ies  Pneumet  II ,  Mount ing Press  

Buehler  Ser ies  Ecomet  II I ,  Gr inder  

Metkon Model  Ecopress  50,  Mount ing Press  

Buehler  Model  Abras imet  250,  Cut ter  

Buehler  Model  Hardimet ,  Gr inder  

Lot-  Miscel laneous  Lab Cabinet ry  

Affr i  Micro  Hardness  Tes ter  

Leco Model  RT240,  Hardness  Tes ter  

New Age Model  43001000,  Tes ter  

(2)  Beuhler  Sample  Cabinets  

Beuhler  Model  Micromet  II ,  Micro  Hardness  Tes ter  

Unimet  Microscope 

Lot-  Spare  Par ts ,  (New Handler /Burner  Tubes)  

Lot-  Miscel laneous  Spare  Par ts  

#Furnace #5 
B&W Temper  Furnace ,  S/N AD-5 (New 1998) ,  575/3/60 

#Furnace #3 
B&W 1350°F Temper  Furnace ,  S/N J507 

Lot-  Misc .  F ixtures ,  Baskets  and Grids  

Phoenix  Automat ic  St re tch  Wrapper ,  S/N N/A,  48"  Table ,  
48"  Ver t ica l  Travel  

Tennant  Model  365,  LPG Ride  On Floor  Sweeper ,  S/N 365-
4290 

(2)  Mot ivat ion Model  LCH-5,  10 ,000-Lb.  Forkl i f t  Truck 
Boom Extensions  
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Cull igan Water  Treatment  System,  wi th  (2)  250-Gal lon 
Storage  Tanks ,  UV Pure  Upst ream NC10-75 
Reverse  Osmosis  System,  Cul l igan Plus  Ser ies  
Control ,  Water  Condi t ioner ,  Tanks ,  Pumps 

Lot-  Machine  Shop Contents  Including Upsta i rs  
Mezzanine ,  Consis t ing  of :  Welders ,  Par ts  Washer ,  
Enerpac  Shop Press ,  Dri l l s ,  Landa Pressure  Washer ,  
Pal le t  Trucks ,  Gr inders ,  Tool  Boxes ,  Tables ,  
Vises ,  Hand & Power  Tools ,  Hardware ,  S tore  
Inventory ,  Jacks ,  Ladders ,  Oxy-Acet  Torches ,  
Hois ts ,  Welding Suppl ies ,  S tee l  Inventory ,  Ridgid  
Threaders  & Dies ,  Etc .  

MSA Model  GX2 Galaxy,  Gas  Detector  

O'Br ien  2-Ton Bridge Crane,  Mounted Floor  to  Wal l ,  
wi th  Trol ley ,  No Hois t  

O 'Br ien  275-Lb.  J ib  Arm 

O'Brien  4 ,000-Lb.  Free  Standing J ib  Arm,  wi th  12 '  Arm,  
18"  Column 

WF Wel ls  Hor izonta l  Band Saw 

Ste lco  Mobi le  Pump,  wi th  Fi l ter  

Skyjack Model  SJ  II I  3220,  Scissor  Lif t  

Manufacturer  Unknown 48"  x  30"  Approx.  500-Ton 
Hydraul ic  Shop Press  

(2)  Custom Designed & Fabr ica ted  22"  x  72"  Shaker  
Tables  

(2)  Manufacturer  Unknown 18"W Incl ine  Conveyors ,  wi th  
Cool ing Blower  Uni ts  

Pennsylvania  Model  7600,  Digi ta l  F loor  Scale ,  wi th  
48"  x  48"  Pla t form 

Kaeser  Model  DB130,  Air  Compressor ,  wi th  Omega 
Dryer  (Please  Note :  Not  Hooked Up)  
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Kohler  Model  30RZ262,  30-kw Genera tor  (Please  Note :  
Not  Hooked Up)  

Richard  Wilcox 10-Ton x  30 '  Approx.  Br idge Crane 

(2)  Demag 1-Ton x  12 '  Approx.  Single  Girder  Cranes  

At las  Copco Model  GA75,  Rotary  Screw Air  Compressor  

Devair  Model  K100 I roquois ,  Rotary  Screw Air  
Compressor  

Devair  Model  Proday,  Refr igera ted  Air  Dryer  

Domnick Hunter  Model  RDM-0630 Eco Smart ,  
Refr igera ted  Air  Dryer  

Large  Receiver  Tank 

Manufacturer  Unknown Smal l  Receiver  Tank 

Manufacturer  Unknown Elevator /Bucket  Loader  

(2)  Nederman Por table  Fume Exhaust  Hoods  

At las  Copco Model  FD40,  Tank,  wi th  Air  Compressor  

Empire  Model  PF3645,  Shot  Blas t  Cabinet ,  S /N 143079,  
wi th  Empire  DCR80 Dust  Col lec tor  

(2)  Manufacturer  Unknown 4,000-Lb.  x  48"  x  48"  Scissor  
Lif t  Tables  

O'Br ien  1-Ton x  30 '  S ingle  Girder  Br idge Crane,  wi th  CM 1-
Ton Chain  Hois t  

Lot-  Yard Scrap 

Lot-  Misc .  Equipment  Throughout  Consis t ing  of :  Scales ,  
Nissan Forkl i f t  
S t rapping Caddies ,  Dump Hoppers ,  Dol l ies ,  Chains ,  
Sl ings ,  Totes ,  Bucket  Loaders  

Lot-  Front  Off ices ,  Shop Off ices ,  Fi rs t  Aid ,  Cafe ter ia ,  
furni ture  e tc  
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EXHIBIT B 
 

Facility 
 
 

Bluewater Thermal Solutions, 60 Steckle Place, Kitchener, Ontario Canada N2E 2C3
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EXHIBIT C 
 

Form of Bill of Sale 
 
 

BILL OF SALE 
 
This Bill of Sale (this “Bill of Sale”), is executed and delivered as of ________ __, 2019, 

by A. Farber & Partners Inc., solely in his capacity as Receiver of B&W Heat Treating Canada 
ULC and not in its personal or corporate capacity (the “Seller” or “Receiver”), to Hilco Industrial 
Acquisitions Canada ULC (the “Purchaser”).  

 
WHEREAS, on the terms and subject to the conditions of the Asset Purchase Agreement, 

dated as ______________, 201_, by and between Seller and Purchaser (as modified, amended, or 
supplemented, the “Asset Purchase Agreement”), Seller agreed to sell, convey, transfer, assign, 
and deliver to Purchaser the assets set forth on attached Exhibit A (the “Transferred Assets”) free 
and clear of all Encumbrances (as defined in the Asset Purchase Agreement). 

 
NOW, THEREFORE, for the consideration set forth in the Asset Purchase Agreement and 

other good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged: 

 
Section 1. Defined Terms.  All initially capitalized terms used but not defined herein 

have the meaning given them in the Asset Purchase Agreement. 
 
Section 2. Transfer of Transferred Assets.  On the terms and subject to the conditions 

set forth in the Asset Purchase Agreement, Seller hereby sells, conveys, transfers, assigns, and 
delivers to Purchaser, and Purchaser’s successors and assigns, all of the right, title, and interest 
B&W in and to the Transferred Assets owned by B&W free and clear of all Encumbrances. 

 
Section 3. Further Assurances.  If Purchaser shall consider or be advised that any 

deeds, bills of sale, instruments of conveyance, assignments, assurances, or any other actions or 
things are necessary or desirable to vest, perfect, or confirm ownership (of record or otherwise) in 
Purchaser (or Purchaser’s designee), Purchaser’s right, title, or interest in, to, or under any or all 
of the Transferred Assets transferred and conveyed by Seller hereunder, Seller shall execute and 
deliver all deeds, bills of sale, instruments of conveyance, powers of attorney, assignments, and 
assurances and take and do all such other actions and things as may be reasonably requested by 
Purchaser (or Purchaser’s designee) in order to vest, perfect, or confirm any and all right, title, and 
interest in, to, and under such rights, properties, or assets in Purchaser, in each case at Purchaser’s 
cost and expense. 
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Section 4. Binding on Successors; No Third Party Beneficiaries.  This Bill of Sale shall 
be binding upon and inure to the benefit of the parties hereto and the successors in interest and 
permitted assigns of such parties.  This Bill of Sale is not intended to confer any rights or remedies 
upon any Person other than the parties hereto. 

 
Section 5. Copies of Originals.  Copies of this Bill of Sale transmitted by telecopy or 

other electronic transmission service shall be considered original executed documents. 
 
Section 6. Governing Law.  This Bill of Sale and any dispute arising from or in relation 

to this Bill of Sale are governed by, and interpreted and enforced in accordance with, the laws of 
the Province of Ontario and the laws of Canada applicable in that Province. 

 
IN WITNESS WHEREOF, the undersigned hereby execute this Bill of Sale as of 

the day and year first above written. 
       

HILCO INDUSTRIAL ACQUISITIONS 
CANADA ULC 

 
      By:  ____________________________________ 
      Name: ____________________________________ 
      Title: ____________________________________ 

 
 
 
A. FARBER & PARTNERS INC. solely in its 
capacity as Court-appointed Receiver of B&W Heat 
Treating Canada ULC and not in its personal or 
corporate capacity 
 
 
By:  ____________________________________ 
Name: ____________________________________ 
Title: ____________________________________ 
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TAB I  

  



 

 
THIS IS EXHIBIT “I” TO 

THE AFFIDAVIT OF ERIC MANNIX 
 

SWORN BEFORE ME THIS 26th                                            

DAY OF SEPTEMBER, 2019. 

 

           ____________ 
                                  A Commissioner etc.  
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FORM 86 
Notice of Intention to Enforce a Security 

(Rule 124) 

To: B&W Heat Treating Canada ULC (“Debtor”) 

Take notice that: 

1. Cerberus Business Finance LLC (“Cerberus”), the secured creditor, intends to 
enforce its security on the Debtor’s property described in Schedule “A” attached hereto. 

2. The security that is to be enforced is in the form of the security listed in Schedule 
“B” attached hereto (the “Security”). 

3. The total amount of indebtedness secured by the Security as at August 30, 2019, 
is USD$3,023,725 together with additional accrued and unpaid interest and fees, costs, and 
expenses.  

DATED at Toronto, Ontario, this 30th day of August, 2019. 

 
CERBERUS BUSINESS FINANCE LLC, 
by its solicitors McMillan LLP 
 

 

Per:       
  McMillan LLP 
 

 

 

 

443



       SCHEDULE “A” 
 

           DESCRIPTION OF COLLATERAL 
 

Personal Property 

All present and after acquired personal property and undertaking of the Debtor. 

Intellectual Property 

Trademarks: 

Mark Country  Owner of Record Serial or Reg. No. 

B & W Heat Treating Canada B&W Heat Treating 
Canada ULC 

TMA413867 
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SCHEDULE “B” 
 

SECURITY 

1. Canadian pledge and security agreement dated October 23, 2012 granted by the Debtor in 
favour of Cerberus; and 

2. Trademark security agreement dated October 23, 2012 granted by the Debtor in favour of 
Cerberus. 
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TAB J  

  



 

 
THIS IS EXHIBIT “J” TO 

THE AFFIDAVIT OF ERIC MANNIX 
 

SWORN BEFORE ME THIS 26th                                            

DAY OF SEPTEMBER, 2019. 

 

           ____________ 
                                  A Commissioner etc.  
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Court File No.    
 

ONTARIO 

SUPERIOR COURT OF JUSTICE 
(COMMERCIAL LIST) 

 
B E T W E E N: 
 

CERBERUS BUSINESS FINANCE, LLC 
Applicant 

 
- and - 

 
 

B&W HEAT TREATING CANADA ULC 
Respondent 

 
APPLICATION UNDER SUBSECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY 

ACT, R.S.C. 1985, c. B-3, AS AMENDED, AND SECTION 101 OF THE COURTS OF JUSTICE 

ACT, R.S.O. 1990, c. C.43, AS AMENDED 
 

CONSENT 
 

A. FARBER & PARTNERS INC. (“Farbers”) hereby consents to act as Court-appointed 

receiver, without security, of all of the assets, undertakings and properties of the Respondent 

pursuant to subsection 243(1) of Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended, 

and section 101 of the Courts of Justice Act, R.S.O. 1990, c. C.43, as amended, in accordance with 

an order substantially in the form requested by the Applicant, or as such order may be amended in 

a manner satisfactory to Farbers. 

DATED this 26th day of September, 2019 A. FARBER & PARTNERS INC. 
 

By:  _____________________________ 
Name: Stuart Mitchell 
Position:  Senior Managing Director 
 
I have authority to bind the corporation 
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CERBERUS BUSINESS FINANCE, LLC 
 

-and- B&W HEAT TREATING CANADA ULC  

Applicant  Respondent 
 

 Court File No.   
      
 

 
ONTARIO 

SUPERIOR COURT OF JUSTICE 
(COMMERCIAL LIST) 

 
PROCEEDING COMMENCED AT 

TORONTO 
 

 
 

CONSENT 
 
 
 

  
MCMILLAN LLP 
Brookfield Place 
181 Bay St, Suite 4400 
Toronto, ON  M5J 2T3 
 
Tushara Weerasooriya LS#: 51186K 
tushara.weerasooriya@mcmillan.ca 
Tel: (416) 865-7890 / Fax: (416) 865-7048 

Jeffrey Levine   LS#: 55582H 
jeffrey.levine@mcmillan.ca 
Tel: (416) 865-7791 / Fax: (416) 865-7048 
 
Mitch Koczerginski   LS#: 67818B 
mitch.koczerginski@mcmillan.ca 
Tel: (416) 865-7262 / Fax: (416) 865-7048 
 
Lawyers for the Applicant 
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Court File No.:   

ONTARIO 
SUPERIOR COURT OF JUSTICE –  

COMMERCIAL LIST 

THE HONOURABLE 
 
JUSTICE PATTILLO 

) 
) 
) 
) 

FRIDAY, THE 27TH 
 

DAY OF SEPTEMBER, 2019 

B E T W E E N :  

CERBERUS BUSINESS FINANCIAL, LLC 
Applicant 

- and - 

B & W HEAT TREATING CANADA, ULC 
Respondent 

APPLICATION UNDER SECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY ACT, 
R.S.C. 1985, C. B-3, AS AMENDED AND SECTION 101 OF THE COURTS OF JUSTICE 

ACT, R.S.O. 1990, C. C.43 

ORDER 
(appointing Receiver) 

THIS APPLICATION made by the Applicant for an Order pursuant to section 243(1) of 

the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended (the "BIA") and section 101 

of the Courts of Justice Act, R.S.O. 1990, c. C.43, as amended (the "CJA") appointing A. Farber 

and Partners Inc. (“Farber”) as receiver (in such capacities, the "Receiver") without security, of 

all of the assets, undertakings and properties of B & W Heat Treating Canada, ULC (the "Debtor") 

acquired for, or used in relation to a business carried on by the Debtor, was heard this day at 330 

University Avenue, 8th Floor, Toronto, Ontario. 

ON READING the affidavit of Eric Mannix sworn September 26, 2019 and the Exhibits 

thereto and on hearing the submissions of counsel for the Applicant, Respondent and proposed 

Receiver, no one appearing for Canada Revenue Agency or Ministry of Finance (Ontario), 

although duly served as appears from the affidavit of service of Jeffrey Levine sworn September 

26, 2019 and on reading the consent of  A. Farber and Partners Inc. to act as the Receiver, 
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SERVICE 

1. THIS COURT ORDERS that the time for service of the Notice of Application and the 

Application is hereby abridged and validated so that this application is properly returnable today 

and hereby dispenses with further service thereof. 

APPOINTMENT 

2. THIS COURT ORDERS that pursuant to section 243(1) of the BIA and section 101 of 

the CJA, A. Farber and Partners Inc. is hereby appointed Receiver, without security, of all of the 

assets, undertakings and properties of the Debtor acquired for, or used in relation to a business 

carried on by the Debtor, including all proceeds thereof (the "Property") with effect from such 

time on Monday, September 30, 2019, that the Debtor notifies the Receiver in writing that it has 

terminated the employment of all its employees. 

RECEIVER’S POWERS 

3. THIS COURT ORDERS that the Receiver is hereby empowered and authorized, but not 

obligated, to act at once in respect of the Property and, without in any way limiting the generality 

of the foregoing, the Receiver is hereby expressly empowered and authorized to do any of the 

following where the Receiver considers it necessary or desirable:   

(a) to take possession of and exercise control over the Property and any and all 

proceeds, receipts and disbursements arising out of or from the Property; 

(b) to receive, preserve, and protect the Property, or any part or parts thereof, including, 

but not limited to, the changing of locks and security codes, the relocating of 

Property to safeguard it, the engaging of independent security personnel, the taking 

of physical inventories and the placement of such insurance coverage as may be 

necessary or desirable; 
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(c) to manage, operate, and carry on the business of the Debtor, including the powers 

to enter into any agreements, incur any obligations in the ordinary course of 

business, cease to carry on all or any part of the business, or cease to perform any 

contracts of the Debtor; 

(d) to engage consultants, appraisers, agents, experts, auditors, accountants, managers, 

counsel and such other persons from time to time and on whatever basis, including 

on a temporary basis, to assist with the exercise of the Receiver's powers and duties, 

including without limitation those conferred by this Order; 

(e) to purchase or lease such machinery, equipment, inventories, supplies, premises or 

other assets to continue the business of the Debtor or any part or parts thereof; 

(f) to receive and collect all monies and accounts now owed or hereafter owing to the 

Debtor and to exercise all remedies of the Debtor in collecting such monies, 

including, without limitation, to enforce any security held by the Debtor; 

(g) to settle, extend or compromise any indebtedness owing to the Debtor; 

(h) to execute, assign, issue and endorse documents of whatever nature in respect of 

any of the Property, whether in the Receiver's name or in the name and on behalf 

of the Debtor, for any purpose pursuant to this Order; 

(i) to initiate, prosecute and continue the prosecution of any and all  proceedings and 

to defend all proceedings now pending or hereafter instituted with respect to the 

Debtor, the Property or the Receiver, and to settle or compromise any such 
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proceedings. The authority hereby conveyed shall extend to such appeals or 

applications for judicial review in respect of any order or judgment pronounced in 

any such proceeding; 

(j) to market any or all of the Property, including advertising and soliciting offers in 

respect of the Property or any part or parts thereof and negotiating such terms and 

conditions of sale as the Receiver in its discretion may deem appropriate; 

(k) to sell, convey, transfer, lease or assign the Property or any part or parts thereof out 

of the ordinary course of business with the approval of this Court, and notice under 

subsection 63(4) of the Ontario Personal Property Security Act shall not be 

required. 

(l) to apply for any vesting order or other orders necessary to convey the Property or 

any part or parts thereof to a purchaser or purchasers thereof, free and clear of any 

liens or encumbrances affecting such Property;    

(m) to report to, meet with and discuss with such affected Persons (as defined below) 

as the Receiver deems appropriate on all matters relating to the Property and the 

receivership, and to share information, subject to such terms as to confidentiality as 

the Receiver deems advisable; 

(n) to register a copy of this Order and any other Orders in respect of the Property 

against title to any of the Property; 
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(o) to apply for any permits, licences, approvals or permissions as may be required by 

any governmental authority and any renewals thereof for and on behalf of and, if 

thought desirable by the Receiver, in the name of the Debtor; 

(p) file an assignment in bankruptcy on behalf of the Debtor, or to consent to the 

making of a bankruptcy order against the Debtor and nothing in this order shall be 

interpreted as precluding Farber from acting as trustee in bankruptcy; 

(q) to enter into agreements with any trustee in bankruptcy appointed in respect of the 

Debtor, including, without limiting the generality of the foregoing, the ability to 

enter into occupation agreements for any property owned or leased by the Debtor;  

(r) to exercise any shareholder, partnership, joint venture or other rights which the 

Debtor may have; and 

(s) to take any steps reasonably incidental to the exercise of these powers or the 

performance of any statutory obligations, 

and in each case where the Receiver takes any such actions or steps, it shall be exclusively 

authorized and empowered to do so, to the exclusion of all other Persons (as defined below), 

including the Debtor, and without interference from any other Person. 

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER 

4. THIS COURT ORDERS that (i) the Debtor, (ii) all of its current and former directors, 

officers, employees, agents, accountants, legal counsel and shareholders, and all other persons 

acting on its instructions or behalf, and (iii) all other individuals, firms, corporations, governmental 

bodies or agencies, or other entities having notice of this Order (all of the foregoing, collectively, 

being "Persons" and each being a "Person") shall forthwith advise the Receiver of the existence 
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of any Property in such Person's possession or control, shall grant immediate and continued access 

to the Property to the Receiver, and shall deliver all such Property to the Receiver upon the 

Receiver's request.  

5. THIS COURT ORDERS that all Persons shall forthwith advise the Receiver of the 

existence of any books, documents, securities, contracts, orders, corporate and accounting records, 

and any other papers, records and information of any kind related to the business or affairs of the 

Debtor, and any computer programs, computer tapes, computer disks, or other data storage media 

containing any such information (the foregoing, collectively, the "Records") in that Person's 

possession or control, and shall provide to the Receiver or permit the Receiver to make, retain and 

take away copies thereof and grant to the Receiver unfettered access to and use of accounting, 

computer, software and physical facilities relating thereto, provided however that nothing in this 

paragraph 5 or in paragraph 6 of this Order shall require the delivery of Records, or the granting 

of access to Records, which may not be disclosed or provided to the Receiver due to the privilege 

attaching to solicitor-client communication or due to statutory provisions prohibiting such 

disclosure. 

6. THIS COURT ORDERS that if any Records are stored or otherwise contained on a 

computer or other electronic system of information storage, whether by independent service 

provider or otherwise, all Persons in possession or control of such Records shall forthwith give 

unfettered access to the Receiver for the purpose of allowing the Receiver to recover and fully 

copy all of the information contained therein whether by way of printing the information onto 

paper or making copies of computer disks or such other manner of retrieving and copying the 

information as the Receiver in its discretion deems expedient, and shall not alter, erase or destroy 

any Records without the prior written consent of the Receiver.  Further, for the purposes of this 

paragraph, all Persons shall provide the Receiver with all such assistance in gaining immediate 

access to the information in the Records as the Receiver may in its discretion require including 

providing the Receiver with instructions on the use of any computer or other system and providing 

the Receiver with any and all access codes, account names and account numbers that may be 

required to gain access to the information. 
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7. THIS COURT ORDERS that the Receiver shall provide each of the relevant landlords 

with notice of the Receiver’s intention to remove any fixtures from any leased premises at least 

seven (7) days prior to the date of the intended removal.  The relevant landlord shall be entitled to 

have a representative present in the leased premises to observe such removal and, if the landlord 

disputes the Receiver’s entitlement to remove any such fixture under the provisions of the lease, 

such fixture shall remain on the premises and shall be dealt with as agreed between any applicable 

secured creditors, such landlord and the Receiver, or by further Order of this Court upon 

application by the Receiver on at least two (2) days notice to such landlord and any such secured 

creditors. 

NO PROCEEDINGS AGAINST THE RECEIVER 

8. THIS COURT ORDERS that no proceeding or enforcement process in any court or 

tribunal (each, a "Proceeding"), shall be commenced or continued against the Receiver except 

with the written consent of the Receiver or with leave of this Court.    

NO PROCEEDINGS AGAINST THE DEBTOR OR THE PROPERTY 

9. THIS COURT ORDERS that no Proceeding against or in respect of the Debtor or the 

Property shall be commenced or continued except with the written consent of the Receiver or with 

leave of this Court and any and all Proceedings currently under way against or in respect of the 

Debtor or the Property are hereby stayed and suspended pending further Order of this Court. 

NO EXERCISE OF RIGHTS OR REMEDIES 

10. THIS COURT ORDERS that all rights and remedies against the Debtor, the Receiver, or 

affecting the Property, are hereby stayed and suspended except with the written consent of the 

Receiver or leave of this Court, provided however that this stay and suspension does not apply in 

respect of any "eligible financial contract" as defined in the BIA, and further provided that nothing 

in this paragraph shall (i) empower the Receiver or the Debtor to carry on any business which the 

Debtor is not lawfully entitled to carry on, (ii) exempt the Receiver or the Debtor from compliance 

with statutory or regulatory provisions relating to health, safety or the environment, (iii) prevent 
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the filing of any registration to preserve or perfect a security interest, or (iv) prevent the registration 

of a claim for lien. 

NO INTERFERENCE WITH THE RECEIVER 

11. THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere 

with, repudiate, terminate or cease to perform any right, renewal right, contract, agreement, licence 

or permit in favour of or held by the Debtor, without written consent of the Receiver or leave of 

this Court. 

CONTINUATION OF SERVICES 

12. THIS COURT ORDERS that all Persons having oral or written agreements with the 

Debtor or statutory or regulatory mandates for the supply of goods and/or services, including 

without limitation, all computer software, communication and other data services, centralized 

banking services, payroll services, insurance, transportation services, utility or other services to 

the Debtor are hereby restrained until further Order of this Court from discontinuing, altering, 

interfering with or terminating the supply of such goods or services as may be required by the 

Receiver, and that the Receiver shall be entitled to the continued use of the Debtor's current 

telephone numbers, facsimile numbers, internet addresses and domain names, provided in each 

case that the normal prices or charges for all such goods or services received after the date of this 

Order are paid by the Receiver in accordance with normal payment practices of the Debtor or such 

other practices as may be agreed upon by the supplier or service provider and the Receiver, or as 

may be ordered by this Court.   

RECEIVER TO HOLD FUNDS 

13. THIS COURT ORDERS that all funds, monies, cheques, instruments, and other forms of 

payments received or collected by the Receiver from and after the making of this Order from any 

source whatsoever, including without limitation the sale of all or any of the Property and the 

collection of any accounts receivable in whole or in part, whether in existence on the date of this 

Order or hereafter coming into existence, shall be deposited into one or more new accounts to be 

opened by the Receiver (the "Post Receivership Accounts") and the monies standing to the credit 
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of such Post Receivership Accounts from time to time, net of any disbursements provided for 

herein, shall be held by the Receiver to be paid in accordance with the terms of this Order or any 

further Order of this Court.  

EMPLOYEES 

14. THIS COURT ORDERS that the Receiver shall not be liable for any employee-related 

liabilities, including any successor employer liabilities as provided for in section 14.06(1.2) of the 

BIA, other than such amounts as the Receiver may specifically agree in writing to pay, or in respect 

of its obligations under sections 81.4(5) or 81.6(3) of the BIA or under the Wage Earner Protection 

Program Act. 

PIPEDA 

15. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal 

Information Protection and Electronic Documents Act, the Receiver shall disclose personal 

information of identifiable individuals to prospective purchasers or bidders for the Property and to 

their advisors, but only to the extent desirable or required to negotiate and attempt to complete one 

or more sales of the Property (each, a "Sale").  Each prospective purchaser or bidder to whom such 

personal information is disclosed shall maintain and protect the privacy of such information and 

limit the use of such information to its evaluation of the Sale, and if it does not complete a Sale, 

shall return all such information to the Receiver, or in the alternative destroy all such information.  

The purchaser of any Property shall be entitled to continue to use the personal information 

provided to it, and related to the Property purchased, in a manner which is in all material respects 

identical to the prior use of such information by the Debtor, and shall return all other personal 

information to the Receiver, or ensure that all other personal information is destroyed.  

LIMITATION ON ENVIRONMENTAL LIABILITIES 

16. THIS COURT ORDERS that nothing herein contained shall require the Receiver to 

occupy or to take control, care, charge, possession or management (separately and/or collectively, 

"Possession") of any of the Property that might be environmentally contaminated, might be a 

pollutant or a contaminant, or might cause or contribute to a spill, discharge, release or deposit of 
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a substance contrary to any federal, provincial or other law respecting the protection, conservation, 

enhancement, remediation or rehabilitation of the environment or relating to the disposal of waste 

or other contamination including, without limitation, the Canadian Environmental Protection Act, 

the Ontario Environmental Protection Act, the Ontario Water Resources Act, or the Ontario 

Occupational Health and Safety Act and regulations thereunder (the "Environmental 

Legislation"), provided however that nothing herein shall exempt the Receiver from any duty to 

report or make disclosure imposed by applicable Environmental Legislation.  The Receiver shall 

not, as a result of this Order or anything done in pursuance of the Receiver's duties and powers 

under this Order, be deemed to be in Possession of any of the Property within the meaning of any 

Environmental Legislation, unless it is actually in possession.   

LIMITATION ON THE RECEIVER’S LIABILITY 

17. THIS COURT ORDERS that the Receiver shall incur no liability or obligation as a result 

of its appointment or the carrying out the provisions of this Order, save and except for any gross 

negligence or wilful misconduct on its part, or in respect of its obligations under sections 81.4(5) 

or 81.6(3) of the BIA or under the Wage Earner Protection Program Act.  Nothing in this Order 

shall derogate from the protections afforded the Receiver by section 14.06 of the BIA or by any 

other applicable legislation.  

RECEIVER'S ACCOUNTS 

18. THIS COURT ORDERS that the Receiver and counsel to the Receiver shall be paid their 

reasonable fees and disbursements, in each case at their standard rates and charges unless otherwise 

ordered by the Court on the passing of accounts, and that the Receiver and counsel to the Receiver 

shall be entitled to and are hereby granted a charge (the "Receiver's Charge") on the Property, as 

security for such fees and disbursements, both before and after the making of this Order in respect 

of these proceedings, and that the Receiver's Charge shall form a first charge on the Property in 

priority to all security interests, trusts, liens, charges and encumbrances, statutory or otherwise, in 

favour of any Person, but subject to sections 14.06(7), 81.4(4), and 81.6(2) of the BIA.   

458



19. THIS COURT ORDERS that the Receiver and its legal counsel shall pass its accounts 

from time to time, and for this purpose the accounts of the Receiver and its legal counsel are hereby 

referred to a judge of the Commercial List of the Ontario Superior Court of Justice. 

20. THIS COURT ORDERS that prior to the passing of its accounts, the Receiver shall be at 

liberty from time to time to apply reasonable amounts, out of the monies in its hands, against its 

fees and disbursements, including legal fees and disbursements, incurred at the standard rates and 

charges of the Receiver or its counsel, and such amounts shall constitute advances against its 

remuneration and disbursements when and as approved by this Court. 

(a) FUNDING OF THE RECEIVERSHIP 

21. THIS COURT ORDERS that the Receiver be at liberty and it is hereby empowered to 

borrow from the Applicant by way of a revolving credit or otherwise, such monies from time to 

time as it may consider necessary or desirable, provided that the outstanding principal amount does 

not exceed $500,000 (or such greater amount as this Court may by further Order authorize) at any 

time, at such rate or rates of interest as it deems advisable for such period or periods of time as it 

may arrange, for the purpose of funding the exercise of the powers and duties conferred upon the 

Receiver by this Order, including interim expenditures.  The whole of the Property shall be and is 

hereby charged by way of a fixed and specific charge (the "Receiver's Borrowings Charge") as 

security for the payment of the monies borrowed, together with interest and charges thereon, in 

priority to all security interests, trusts, liens, charges and encumbrances, statutory or otherwise, in 

favour of any Person, but subordinate in priority to the Receiver’s Charge and the charges as set 

out in sections 14.06(7), 81.4(4), and 81.6(2) of the BIA. 

22. THIS COURT ORDERS that neither the Receiver's Borrowings Charge nor any other 

security granted by the Receiver in connection with its borrowings under this Order shall be 

enforced without leave of this Court. 

23. THIS COURT ORDERS that the Receiver is at liberty and authorized to issue certificates 

substantially in the form annexed as Schedule "A" hereto (the "Receiver’s Certificates") for any 

amount borrowed by it pursuant to this Order. 
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24. THIS COURT ORDERS that the monies from time to time borrowed by the Receiver 

pursuant to this Order or any further order of this Court and any and all Receiver’s Certificates 

evidencing the same or any part thereof shall rank on a pari passu basis, unless otherwise agreed 

to by the holders of any prior issued Receiver's Certificates.  

SERVICE AND NOTICE 

25. THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the 

“Protocol”) is approved and adopted by reference herein and, in this proceeding, the service of 

documents made in accordance with the Protocol (which can be found on the Commercial List 

website at http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/e-service-

protocol/) shall be valid and effective service.  Subject to Rule 17.05 this Order shall constitute an 

order for substituted service pursuant to Rule 16.04 of the Rules of Civil Procedure. Subject to 

Rule 3.01(d) of the Rules of Civil Procedure and paragraph 21 of the Protocol, service of 

documents in accordance with the Protocol will be effective on transmission.  This Court further 

orders that a Case Website shall be established in accordance with the Protocol with the following 

URL: https://farbergroup.com/engagements/bwheattreating/. 

26. THIS COURT ORDERS that if the service or distribution of documents in accordance 

with the Protocol is not practicable, the Receiver is at liberty to serve or distribute this Order, any 

other materials and orders in these proceedings, any notices or other correspondence, by 

forwarding true copies thereof by prepaid ordinary mail, courier, personal delivery or facsimile 

transmission to the Debtor's creditors or other interested parties at their respective addresses as last 

shown on the records of the Debtor and that any such service or distribution by courier, personal 

delivery or facsimile transmission shall be deemed to be received on the next business day 

following the date of forwarding thereof, or if sent by ordinary mail, on the third business day after 

mailing. 

27. THIS COURT ORDERS that the Applicant, the Receiver and their respective counsel are 

at liberty to serve or distribute this Order, any other materials and orders as may be reasonably 

required in these proceedings, including any notices, or other correspondence, by forwarding true 

copies thereof by electronic message to the Debtor’s creditors or other interested parties and their 
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advisors.  For greater certainty, any such distribution or service shall be deemed to be in 

satisfaction of a legal or juridical obligation, and notice requirements within the meaning of clause 

3(c) of the Electronic Commerce Protection Regulations, Reg. 81000-2-175 (SOR/DORS). 

GENERAL 

28. THIS COURT ORDERS that the Receiver may from time to time apply to this Court for 

advice and directions in the discharge of its powers and duties hereunder. 

29. THIS COURT ORDERS that nothing in this Order shall prevent the Receiver from acting 

as a trustee in bankruptcy of the Debtor. 

30. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give 

effect to this Order and to assist the Receiver and its agents in carrying out the terms of this Order.  

All courts, tribunals, regulatory and administrative bodies are hereby respectfully requested to 

make such orders and to provide such assistance to the Receiver, as an officer of this Court, as 

may be necessary or desirable to give effect to this Order or to assist the Receiver and its agents in 

carrying out the terms of this Order.  

31. THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized and 

empowered to apply to any court, tribunal, regulatory or administrative body, wherever located, 

for the recognition of this Order and for assistance in carrying out the terms of this Order, and that 

the Receiver is authorized and empowered to act as a representative in respect of the within 

proceedings for the purpose of having these proceedings recognized in a jurisdiction outside 

Canada. 

32. THIS COURT ORDERS that the Applicant shall have its costs of this application, up to 

and including entry and service of this Order, provided for by the terms of the Applicant’s security 

or, if not so provided by the Applicant's security, then on a substantial indemnity basis to be paid 

by the Receiver from the Debtor's estate with such priority and at such time as this Court may 

determine. 
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33. THIS COURT ORDERS that any interested party may apply to this Court to vary or 

amend this Order on not less than seven (7) days' notice to the Receiver and to any other party 

likely to be affected by the order sought or upon such other notice, if any, as this Court may order. 

 

________________________________________
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SCHEDULE "A" 

RECEIVER CERTIFICATE 

CERTIFICATE NO. ______________ 

AMOUNT $_____________________ 

1. THIS IS TO CERTIFY that A. Farber and Partners Inc., the receiver (the 

"Receiver") of the assets, undertakings and properties B & W Heat Treating Canada, ULC 

acquired for, or used in relation to a business carried on by the Debtor, including all 

proceeds thereof (collectively, the “Property”) appointed by Order of the Ontario 

Superior Court of Justice (Commercial List) (the "Court") dated the ___ day of  ______, 

20__ (the "Order") made in an action having Court file number __-CL-_______, has 

received as such Receiver from the holder of this certificate (the "Lender") the principal 

sum of $___________, being part of the total principal sum of $___________ which the 

Receiver is authorized to borrow under and pursuant to the Order. 

2. The principal sum evidenced by this certificate is payable on demand by the 

Lender with interest thereon calculated and compounded [daily][monthly not in advance 

on the _______ day of each month] after the date hereof at a notional rate per annum equal 

to the rate of ______ per cent above the prime commercial lending rate of Bank of 

_________ from time to time. 

3. Such principal sum with interest thereon is, by the terms of the Order, together 

with the principal sums and interest thereon of all other certificates issued by the Receiver 

pursuant to the Order or to any further order of the Court, a charge upon the whole of the 

Property, in priority to the security interests of any other person, but subject to the priority 

of the charges set out in the Order and in the Bankruptcy and Insolvency Act, and the right 

of the Receiver to indemnify itself out of such Property in respect of its remuneration and 

expenses. 

4. All sums payable in respect of principal and interest under this certificate are 

payable at the main office of the Lender at Toronto, Ontario. 
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5. Until all liability in respect of this certificate has been terminated, no certificates 

creating charges ranking or purporting to rank in priority to this certificate shall be issued 

by the Receiver to any person other than the holder of this certificate without the prior 

written consent of the holder of this certificate. 

6. The charge securing this certificate shall operate so as to permit the Receiver to 

deal with the Property as authorized by the Order and as authorized by any further or other 

order of the Court. 

7. The Receiver does not undertake, and it is not under any personal liability, to pay 

any sum in respect of which it may issue certificates under the terms of the Order. 

DATED the _____ day of ______________, 20__. 

 

 A. Farber and Partners Inc., solely in its 
capacity as Receiver of the Property, and not 
in its personal capacity  

  Per:  
   Name: 
   Title:  
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1 The Model Order Subcommittee notes that a receivership proceeding may be commenced by action or by application. 
 This model order is drafted on the basis that the receivership proceeding is commenced by way of an action.

2 Section 243(1) of the BIA provides that the Court may appoint a receiver "on application by a secured creditor".

Revised: January 21, 2014
s.243(1) BIA (National Receiver) and s. 101 CJA (Ontario) Receiver

Court File No.      :  

ONTARIO
SUPERIOR COURT OF JUSTICE –

COMMERCIAL LIST

THE HONOURABLE      

JUSTICE      PATTILLO

)
)
)
)

LEGAL_31846023.1
Doc#4577040v2
LEGAL_31845991.131846023.3

DOCSTOR: 1771742\9DOCSTOR: 1771742\9

WEEKDAYFRIDAY, THE # 27TH

DAY OF MONTHSEPTEMBER,
20YR2019

PLAINTIFF1

PlaintiffB E T W E E N :

CERBERUS BUSINESS FINANCIAL, LLC
Applicant

- and -

DEFENDANT

Defendant

B & W HEAT TREATING CANADA, ULC
Respondent

APPLICATION UNDER SECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY ACT, 
R.S.C. 1985, C. B-3, AS AMENDED AND SECTION 101 OF THE COURTS OF JUSTICE 

ACT, R.S.O. 1990, C. C.43

ORDER
(appointing Receiver)

THIS MOTIONAPPLICATION made by the Plaintiff2Applicant for an Order pursuant to

section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended (the

"BIA") and section 101 of the Courts of Justice Act, R.S.O. 1990, c. C.43, as amended (the
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3 If service is effected in a manner other than as authorized by the Ontario Rules of Civil Procedure, an order 
validating irregular service is required pursuant to Rule 16.08 of the Rules of Civil Procedure and may be granted 
in appropriate circumstances.
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"CJA") appointing [RECEIVER'S NAME]A. Farber and Partners Inc. (“Farber”) as receiver [and

manager] (in such capacities, the "Receiver") without security, of all of the assets, undertakings

and properties of [DEBTOR'S NAME]B & W Heat Treating Canada, ULC (the "Debtor")

acquired for, or used in relation to a business carried on by the Debtor, was heard this day at 330

University Avenue, 8th Floor, Toronto, Ontario.

ON READING the affidavit of [NAME]Eric Mannix sworn [DATE]September 26, 2019

and the Exhibits thereto and on hearing the submissions of counsel for [NAMES]the Applicant,

Respondent and proposed Receiver, no one appearing for [NAME]Canada Revenue Agency or

Ministry of Finance (Ontario), although duly served as appears from the affidavit of service of

[NAME]Jeffrey Levine sworn [DATE]September 26, 2019 and on reading the consent of

[RECEIVER'S NAME]A. Farber and Partners Inc. to act as the Receiver,

SERVICE

THIS COURT ORDERS that the time for service of the Notice of MotionApplication and1.

the MotionApplication is hereby abridged and validated3 so that this motionapplication is

properly returnable today and hereby dispenses with further service thereof.

APPOINTMENT

THIS COURT ORDERS that pursuant to section 243(1) of the BIA and section 101 of2.

the CJA, [RECEIVER'S NAME]A. Farber and Partners Inc. is hereby appointed Receiver,

without security, of all of the assets, undertakings and properties of the Debtor acquired for, or

used in relation to a business carried on by the Debtor, including all proceeds thereof (the

"Property") with effect from such time on Monday, September 30, 2019, that the Debtor notifies

the Receiver in writing that it has terminated the employment of all its employees.
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RECEIVER’S POWERS

THIS COURT ORDERS that the Receiver is hereby empowered and authorized, but not3.

obligated, to act at once in respect of the Property and, without in any way limiting the generality

of the foregoing, the Receiver is hereby expressly empowered and authorized to do any of the

following where the Receiver considers it necessary or desirable:

to take possession of and exercise control over the Property and any and all(a)

proceeds, receipts and disbursements arising out of or from the Property;

to receive, preserve, and protect the Property, or any part or parts thereof,(b)

including, but not limited to, the changing of locks and security codes, the

relocating of Property to safeguard it, the engaging of independent security

personnel, the taking of physical inventories and the placement of such insurance

coverage as may be necessary or desirable;

to manage, operate, and carry on the business of the Debtor, including the powers(c)

to enter into any agreements, incur any obligations in the ordinary course of

business, cease to carry on all or any part of the business, or cease to perform any

contracts of the Debtor;

to engage consultants, appraisers, agents, experts, auditors, accountants,(d)

managers, counsel and such other persons from time to time and on whatever

basis, including on a temporary basis, to assist with the exercise of the Receiver's

powers and duties, including without limitation those conferred by this Order;
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to purchase or lease such machinery, equipment, inventories, supplies, premises or(e)

other assets to continue the business of the Debtor or any part or parts thereof;

to receive and collect all monies and accounts now owed or hereafter owing to the(f)

Debtor and to exercise all remedies of the Debtor in collecting such monies,

including, without limitation, to enforce any security held by the Debtor;

to settle, extend or compromise any indebtedness owing to the Debtor;(g)

to execute, assign, issue and endorse documents of whatever nature in respect of(h)

any of the Property, whether in the Receiver's name or in the name and on behalf

of the Debtor, for any purpose pursuant to this Order;

to initiate, prosecute and continue the prosecution of any and all  proceedings and(i)

to defend all proceedings now pending or hereafter instituted with respect to the

Debtor, the Property or the Receiver, and to settle or compromise any such

proceedings.4 The authority hereby conveyed shall extend to such appeals or

applications for judicial review in respect of any order or judgment pronounced in

any such proceeding;

to market any or all of the Property, including advertising and soliciting offers in(j)

respect of the Property or any part or parts thereof and negotiating such terms and

conditions of sale as the Receiver in its discretion may deem appropriate;
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to sell, convey, transfer, lease or assign the Property or any part or parts thereof(k)

out of the ordinary course of business,

(i) without the approval of this Court in respect of any transaction not

exceeding $________, provided that the aggregate consideration

for all such transactions does not exceed $__________; and(ii)

with the approval of this Court in respect of any transaction in

which the purchase price or the aggregate purchase price exceeds

the applicable amount set out in the preceding clause;, and in each

such case notice under subsection 63(4) of the Ontario Personal

Property Security Act, [or section 31 of the Ontario Mortgages Act,

as the case may be,]5 shall not be required, and in each case the

Ontario Bulk Sales Act shall not apply.

to apply for any vesting order or other orders necessary to convey the Property or(l)

any part or parts thereof to a purchaser or purchasers thereof, free and clear of any

liens or encumbrances affecting such Property;

to report to, meet with and discuss with such affected Persons (as defined below)(m)

as the Receiver deems appropriate on all matters relating to the Property and the

receivership, and to share information, subject to such terms as to confidentiality

as the Receiver deems advisable;

to register a copy of this Order and any other Orders in respect of the Property(n)

against title to any of  the Property;
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to apply for any permits, licences, approvals or permissions as may be required by(o)

any governmental authority and any renewals thereof for and on behalf of and, if

thought desirable by the Receiver, in the name of the Debtor;

file an assignment in bankruptcy on behalf of the Debtor, or to consent to the(p)

making of a bankruptcy order against the Debtor and nothing in this order shall be

interpreted as precluding Farber from acting as trustee in bankruptcy;

(p) to enter into agreements with any trustee in bankruptcy appointed in respect of(q)

the Debtor, including, without limiting the generality of the foregoing, the ability

to enter into occupation agreements for any property owned or leased by the

Debtor;

(q) to exercise any shareholder, partnership, joint venture or other rights which the(r)

Debtor may have; and

(r) to take any steps reasonably incidental to the exercise of these powers or the(s)

performance of any statutory obligations.,

and in each case where the Receiver takes any such actions or steps, it shall be exclusively

authorized and empowered to do so, to the exclusion of all other Persons (as defined below),

including the Debtor, and without interference from any other Person.

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER

THIS COURT ORDERS that (i) the Debtor, (ii) all of its current and former directors,4.

officers, employees, agents, accountants, legal counsel and shareholders, and all other persons

acting on its instructions or behalf, and (iii) all other individuals, firms, corporations,
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governmental bodies or agencies, or other entities having notice of this Order (all of the

foregoing, collectively, being "Persons" and each being a "Person") shall forthwith advise the

Receiver of the existence of any Property in such Person's possession or control, shall grant

immediate and continued access to the Property to the Receiver, and shall deliver all such

Property to the Receiver upon the Receiver's request.

THIS COURT ORDERS that all Persons shall forthwith advise the Receiver of the5.

existence of any books, documents, securities, contracts, orders, corporate and accounting

records, and any other papers, records and information of any kind related to the business or

affairs of the Debtor, and any computer programs, computer tapes, computer disks, or other data

storage media containing any such information (the foregoing, collectively, the "Records") in

that Person's possession or control, and shall provide to the Receiver or permit the Receiver to

make, retain and take away copies thereof and grant to the Receiver unfettered access to and use

of accounting, computer, software and physical facilities relating thereto, provided however that

nothing in this paragraph 5 or in paragraph 6 of this Order shall require the delivery of Records,

or the granting of access to Records, which may not be disclosed or provided to the Receiver due

to the privilege attaching to solicitor-client communication or due to statutory provisions

prohibiting such disclosure.

THIS COURT ORDERS that if any Records are stored or otherwise contained on a6.

computer or other electronic system of information storage, whether by independent service

provider or otherwise, all Persons in possession or control of such Records shall forthwith give

unfettered access to the Receiver for the purpose of allowing the Receiver to recover and fully

copy all of the information contained therein whether by way of printing the information onto

paper or making copies of computer disks or such other manner of retrieving and copying the

information as the Receiver in its discretion deems expedient, and shall not alter, erase or destroy

any Records without the prior written consent of the Receiver.  Further, for the purposes of this

paragraph, all Persons shall provide the Receiver with all such assistance in gaining immediate

access to the information in the Records as the Receiver may in its discretion require including

providing the Receiver with instructions on the use of any computer or other system and
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providing the Receiver with any and all access codes, account names and account numbers that

may be required to gain access to the information.

THIS  COURT ORDERS that the Receiver shall provide each of the relevant landlords7.

with notice of the Receiver’s intention to remove any fixtures from any leased premises at least

seven (7) days prior to the date of the intended removal.  The relevant landlord shall be entitled

to have a representative present in the leased premises to observe such removal and, if the

landlord disputes the Receiver’s entitlement to remove any such fixture under the provisions of

the lease, such fixture shall remain on the premises and shall be dealt with as agreed between any

applicable secured creditors, such landlord and the Receiver, or by further Order of this Court

upon application by the Receiver on at least two (2) days notice to such landlord and any such

secured creditors.

NO PROCEEDINGS AGAINST THE RECEIVER

THIS COURT ORDERS that no proceeding or enforcement process in any court or8.

tribunal (each, a "Proceeding"), shall be commenced or continued against the Receiver except

with the written consent of the Receiver or with leave of this Court.

NO PROCEEDINGS AGAINST THE DEBTOR OR THE PROPERTY

THIS COURT ORDERS that no Proceeding against or in respect of the Debtor or the9.

Property shall be commenced or continued except with the written consent of the Receiver or

with leave of this Court and any and all Proceedings currently under way against or in respect of

the Debtor or the Property are hereby stayed and suspended pending further Order of this Court.

NO EXERCISE OF RIGHTS OR REMEDIES

THIS COURT ORDERS that all rights and remedies against the Debtor, the Receiver,10.

or affecting the Property, are hereby stayed and suspended except with the written consent of the

Receiver or leave of this Court, provided however that this stay and suspension does not apply in

respect of any "eligible financial contract" as defined in the BIA, and further provided that

nothing in this paragraph shall (i) empower the Receiver or the Debtor to carry on any business
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which the Debtor is not lawfully entitled to carry on, (ii) exempt the Receiver or the Debtor from

compliance with statutory or regulatory provisions relating to health, safety or the environment,

(iii) prevent the filing of any registration to preserve or perfect a security interest, or (iv) prevent

the registration of a claim for lien.

NO INTERFERENCE WITH THE RECEIVER

THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere11.

with, repudiate, terminate or cease to perform any right, renewal right, contract, agreement,

licence or permit in favour of or held by the Debtor, without written consent of the Receiver or

leave of this Court.

CONTINUATION OF SERVICES

THIS COURT ORDERS that all Persons having oral or written agreements with the12.

Debtor or statutory or regulatory mandates for the supply of goods and/or services, including

without limitation, all computer software, communication and other data services, centralized

banking services, payroll services, insurance, transportation services, utility or other services to

the Debtor are hereby restrained until further Order of this Court from discontinuing, altering,

interfering with or terminating the supply of such goods or services as may be required by the

Receiver, and that the Receiver shall be entitled to the continued use of the Debtor's current

telephone numbers, facsimile numbers, internet addresses and domain names, provided in each

case that the normal prices or charges for all such goods or services received after the date of this

Order are paid by the Receiver in accordance with normal payment practices of the Debtor or

such other practices as may be agreed upon by the supplier or service provider and the Receiver,

or as may be ordered by this Court.

RECEIVER TO HOLD FUNDS

THIS COURT ORDERS that all funds, monies, cheques, instruments, and other forms13.

of payments received or collected by the Receiver from and after the making of this Order from

any source whatsoever, including without limitation the sale of all or any of the Property and the

collection of any accounts receivable in whole or in part, whether in existence on the date of this
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Order or hereafter coming into existence, shall be deposited into one or more new accounts to be

opened by the Receiver (the "Post Receivership Accounts") and the monies standing to the

credit of such Post Receivership Accounts from time to time, net of any disbursements provided

for herein, shall be held by the Receiver to be paid in accordance with the terms of this Order or

any further Order of this Court.

EMPLOYEES

THIS COURT ORDERS that all employees of the Debtor shall remain the employees of14.

the Debtor until such time as the Receiver, on the Debtor's behalf, may terminate the employment

of such employees.  Thethe Receiver shall not be liable for any employee-related liabilities,

including any successor employer liabilities as provided for in section 14.06(1.2) of the BIA,

other than such amounts as the Receiver may specifically agree in writing to pay, or in respect of

its obligations under sections 81.4(5) or 81.6(3) of the BIA or under the Wage Earner Protection

Program Act.

PIPEDA

THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal15.

Information Protection and Electronic Documents Act, the Receiver shall disclose personal

information of identifiable individuals to prospective purchasers or bidders for the Property and

to their advisors, but only to the extent desirable or required to negotiate and attempt to complete

one or more sales of the Property (each, a "Sale").  Each prospective purchaser or bidder to

whom such personal information is disclosed shall maintain and protect the privacy of such

information and limit the use of such information to its evaluation of the Sale, and if it does not

complete a Sale, shall return all such information to the Receiver, or in the alternative destroy all

such information.  The purchaser of any Property shall be entitled to continue to use the personal

information provided to it, and related to the Property purchased, in a manner which is in all

material respects identical to the prior use of such information by the Debtor, and shall return all

other personal information to the Receiver, or ensure that all other personal information is

destroyed.
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LIMITATION ON ENVIRONMENTAL LIABILITIES

THIS COURT ORDERS that nothing herein contained shall require the Receiver to16.

occupy or to take control, care, charge, possession or management (separately and/or collectively,

"Possession") of any of the Property that might be environmentally contaminated, might be a

pollutant or a contaminant, or might cause or contribute to a spill, discharge, release or deposit of

a substance contrary to any federal, provincial or other law respecting the protection,

conservation, enhancement, remediation or rehabilitation of the environment or relating to the

disposal of waste or other contamination including, without limitation, the Canadian

Environmental Protection Act, the Ontario Environmental Protection Act, the Ontario Water

Resources Act, or the Ontario Occupational Health and Safety Act and regulations thereunder

(the "Environmental Legislation"), provided however that nothing herein shall exempt the

Receiver from any duty to report or make disclosure imposed by applicable Environmental

Legislation.  The Receiver shall not, as a result of this Order or anything done in pursuance of the

Receiver's duties and powers under this Order, be deemed to be in Possession of any of the

Property within the meaning of any Environmental Legislation, unless it is actually in possession.

LIMITATION ON THE RECEIVER’S LIABILITY

THIS COURT ORDERS that the Receiver shall incur no liability or obligation as a17.

result of its appointment or the carrying out the provisions of this Order, save and except for any

gross negligence or wilful misconduct on its part, or in respect of its obligations under sections

81.4(5) or 81.6(3) of the BIA or under the Wage Earner Protection Program Act.  Nothing in this

Order shall derogate from the protections afforded the Receiver by section 14.06 of the BIA or by

any other applicable legislation.

RECEIVER'S ACCOUNTS

THIS COURT ORDERS that the Receiver and counsel to the Receiver shall be paid18.

their reasonable fees and disbursements, in each case at their standard rates and charges unless

otherwise ordered by the Court on the passing of accounts, and that the Receiver and counsel to

the Receiver shall be entitled to and are hereby granted a charge (the "Receiver's Charge") on
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the Property, as security for such fees and disbursements, both before and after the making of this

Order in respect of these proceedings, and that the Receiver's Charge shall form a first charge on

the Property in priority to all security interests, trusts, liens, charges and encumbrances, statutory

or otherwise, in favour of any Person, but subject to sections 14.06(7), 81.4(4), and 81.6(2) of the

BIA.6

THIS COURT ORDERS that the Receiver and its legal counsel shall pass its accounts19.

from time to time, and for this purpose the accounts of the Receiver and its legal counsel are

hereby referred to a judge of the Commercial List of the Ontario Superior Court of Justice.

THIS COURT ORDERS that prior to the passing of its accounts, the Receiver shall be20.

at liberty from time to time to apply reasonable amounts, out of the monies in its hands, against

its fees and disbursements, including legal fees and disbursements, incurred at the standard rates

and charges of the Receiver or its counsel, and such amounts shall constitute advances against its

remuneration and disbursements when and as approved by this Court.

FUNDING OF THE RECEIVERSHIP(a)

THIS COURT ORDERS that the Receiver be at liberty and it is hereby empowered to21.

borrow from the Applicant by way of a revolving credit or otherwise, such monies from time to

time as it may consider necessary or desirable, provided that the outstanding principal amount

does not exceed $_________500,000 (or such greater amount as this Court may by further Order

authorize) at any time, at such rate or rates of interest as it deems advisable for such period or

periods of time as it may arrange, for the purpose of funding the exercise of the powers and

duties conferred upon the Receiver by this Order, including interim expenditures.  The whole of

the Property shall be and is hereby charged by way of a fixed and specific charge (the

"Receiver's Borrowings Charge") as security for the payment of the monies borrowed, together

with interest and charges thereon, in priority to all security interests, trusts, liens, charges and

encumbrances, statutory or otherwise, in favour of any Person, but subordinate in priority to the
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Receiver’s Charge and the charges as set out in sections 14.06(7), 81.4(4), and 81.6(2) of the

BIA.

THIS COURT ORDERS that neither the Receiver's Borrowings Charge nor any other22.

security granted by the Receiver in connection with its borrowings under this Order shall be

enforced without leave of this Court.

THIS COURT ORDERS that the Receiver is at liberty and authorized to issue23.

certificates substantially in the form annexed as Schedule "A" hereto (the "Receiver’s

Certificates") for any amount borrowed by it pursuant to this Order.

THIS COURT ORDERS that the monies from time to time borrowed by the Receiver24.

pursuant to this Order or any further order of this Court and any and all Receiver’s Certificates

evidencing the same or any part thereof shall rank on a pari passu basis, unless otherwise agreed

to by the holders of any prior issued Receiver's Certificates.

SERVICE AND NOTICE

THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the25.

“Protocol”) is approved and adopted by reference herein and, in this proceeding, the service of

documents made in accordance with the Protocol (which can be found on the Commercial List

website at

http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/e-service-protocol/http://ww

w.ontariocourts.ca/scj/practice/practice-directions/toronto/e-service-protocol/) shall be valid and

effective service.  Subject to Rule 17.05 this Order shall constitute an order for substituted

service pursuant to Rule 16.04 of the Rules of Civil Procedure. Subject to Rule 3.01(d) of the

Rules of Civil Procedure and paragraph 21 of the Protocol, service of documents in accordance

with the Protocol will be effective on transmission.  This Court further orders that a Case

Website shall be established in accordance with the Protocol with the following URL:

‘<@>’https://farbergroup.com/engagements/bwheattreating/.
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THIS COURT ORDERS that if the service or distribution of documents in accordance26.

with the Protocol is not practicable, the Receiver is at liberty to serve or distribute this Order, any

other materials and orders in these proceedings, any notices or other correspondence, by

forwarding true copies thereof by prepaid ordinary mail, courier, personal delivery or facsimile

transmission to the Debtor's creditors or other interested parties at their respective addresses as

last shown on the records of the Debtor and that any such service or distribution by courier,

personal delivery or facsimile transmission shall be deemed to be received on the next business

day following the date of forwarding thereof, or if sent by ordinary mail, on the third business

day after mailing.

THIS COURT ORDERS that the Applicant, the Receiver and their respective counsel27.

are at liberty to serve or distribute this Order, any other materials and orders as may be

reasonably required in these proceedings, including any notices, or other correspondence, by

forwarding true copies thereof by electronic message to the Debtor’s creditors or other interested

parties and their advisors.  For greater certainty, any such distribution or service shall be deemed

to be in satisfaction of a legal or juridical obligation, and notice requirements within the meaning

of clause 3(c) of the Electronic Commerce Protection Regulations, Reg. 81000-2-175

(SOR/DORS).

GENERAL

27. THIS COURT ORDERS that the Receiver may from time to time apply to this28.

Court for advice and directions in the discharge of its powers and duties hereunder.

28. THIS COURT ORDERS that nothing in this Order shall prevent the Receiver from29.

acting as a trustee in bankruptcy of the Debtor.

29. THIS COURT HEREBY REQUESTS the aid and recognition of any court,30.

tribunal, regulatory or administrative body having jurisdiction in Canada or in the United States

to give effect to this Order and to assist the Receiver and its agents in carrying out the terms of

this Order.  All courts, tribunals, regulatory and administrative bodies are hereby respectfully

requested to make such orders and to provide such assistance to the Receiver, as an officer of this
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Court, as may be necessary or desirable to give effect to this Order or to assist the Receiver and

its agents in carrying out the terms of this Order.

30. THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized and31.

empowered to apply to any court, tribunal, regulatory or administrative body, wherever located,

for the recognition of this Order and for assistance in carrying out the terms of this Order, and

that the Receiver is authorized and empowered to act as a representative in respect of the within

proceedings for the purpose of having these proceedings recognized in a jurisdiction outside

Canada.

31. THIS COURT ORDERS that the PlaintiffApplicant shall have its costs of this32.

motionapplication, up to and including entry and service of this Order, provided for by the terms

of the PlaintiffApplicant’s security or, if not so provided by the PlaintiffApplicant's security, then

on a substantial indemnity basis to be paid by the Receiver from the Debtor's estate with such

priority and at such time as this Court may determine.

32. THIS COURT ORDERS that any interested party may apply to this Court to vary or33.

amend this Order on not less than seven (7) days' notice to the Receiver and to any other party

likely to be affected by the order sought or upon such other notice, if any, as this Court may

order.

________________________________________
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SCHEDULE "A"

RECEIVER CERTIFICATE

CERTIFICATE NO. ______________

AMOUNT $_____________________

THIS IS TO CERTIFY that [RECEIVER'S NAME]A. Farber and Partners Inc.,1.

the receiver (the "Receiver") of the assets, undertakings and properties [DEBTOR'S

NAME]B & W Heat Treating Canada, ULC acquired for, or used in relation to a

business carried on by the Debtor, including all proceeds thereof (collectively, the

“Property”) appointed by Order of the Ontario Superior Court of Justice (Commercial

List) (the "Court") dated the ___ day of  ______, 20__ (the "Order") made in an action

having Court file number __-CL-_______, has received as such Receiver from the holder

of this certificate (the "Lender") the principal sum of $___________, being part of the

total principal sum of $___________ which the Receiver is authorized to borrow under

and pursuant to the Order.

The principal sum evidenced by this certificate is payable on demand by the2.

Lender with interest thereon calculated and compounded [daily][monthly not in advance

on the _______ day of each month] after the date hereof at a notional rate per annum

equal to the rate of ______ per cent above the prime commercial lending rate of Bank of

_________ from time to time.

Such principal sum with interest thereon is, by the terms of the Order, together3.

with the principal sums and interest thereon of all other certificates issued by the

Receiver pursuant to the Order or to any further order of the Court, a charge upon the

whole of the Property, in priority to the security interests of any other person, but subject

to the priority of the charges set out in the Order and in the Bankruptcy and Insolvency

Act, and the right of the Receiver to indemnify itself out of such Property in respect of its

remuneration and expenses.

All sums payable in respect of principal and interest under this certificate are4.

payable at the main office of the Lender at Toronto, Ontario.
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Until all liability in respect of this certificate has been terminated, no certificates5.

creating charges ranking or purporting to rank in priority to this certificate shall be issued

by the Receiver to any person other than the holder of this certificate without the prior

written consent of the holder of this certificate.

The charge securing this certificate shall operate so as to permit the Receiver to6.

deal with the Property as authorized by the Order and as authorized by any further or

other order of the Court.

The Receiver does not undertake, and it is not under any personal liability, to pay7.

any sum in respect of which it may issue certificates under the terms of the Order.

DATED the _____ day of ______________, 20__.

[RECEIVER'S NAME]

Farber and Partners Inc., solely in itsA.
capacity as Receiver of the Property, and not
in its personal capacity

Per:

Name:

DOCSTOR-#1771742-v8-Model_Receivership_Order_(T__Reyes).docLEGAL_31846023.1
Doc#4577040v2
LEGAL_31845991.131846023.3

Title:
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Court File No.   

ONTARIO 

SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

 

THE HONOURABLE  

JUSTICE PETILLO 

) 

) 

) 

FRIDAY, THE 27TH    

DAY OF SEPTEMBER, 2019 

 

B E T W E E N:   

CERBERUS BUSINESS FINANCIAL, LLC 

Applicant 

- and - 

B & W HEAT TREATING CANADA, ULC 

Respondent 

APPLICATION UNDER SECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY ACT, 

R.S.C. 1985, C. B-3, AS AMENDED AND SECTION 101 OF THE COURTS OF JUSTICE 

ACT, R.S.O. 1990, C. C.43 

 

APPROVAL AND VESTING ORDER 

 

THIS MOTION, made by A. Farber and Partners Inc. in its capacity as the Court-

appointed receiver (the “Receiver”) of the undertaking, property and assets of B & W Heat 

Treating Canada, ULC (the “Debtor”) for an order approving the sale transaction (the 

“Transaction”) contemplated by an agreement of purchase and sale (the “Sale Agreement”) 

between the Receiver and Hilco Industrial Acquisitions Canada ULC (the “Purchaser”) dated 

September 25, 2019, and vesting in the Purchaser the Debtor’s right, title and interest in and to 

the assets described in the Sale Agreement (the “Purchased Assets”), was heard this day at 330 

University Avenue, Toronto, Ontario. 
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ON READING the Report and on hearing the submissions of counsel for the Receiver, 

and counsel for the Purchaser, no one appearing for any other person on the service list, although 

properly served as appears from the affidavit of Jeffrey Levine sworn September 26, 2019, filed:  

1. THIS COURT ORDERS AND DECLARES that the Transaction is hereby approved, and 

the execution of the Sale Agreement by the Receiver is hereby authorized and approved, with 

such minor amendments as the Receiver and the Purchaser may deem necessary.  The Receiver 

is hereby authorized and directed to take such additional steps and execute such additional 

documents as may be necessary or desirable for the completion of the Transaction and for the 

conveyance of the Purchased Assets to the Purchaser. 

2. THIS COURT ORDERS AND DECLARES that upon the delivery of a Receiver’s 

certificate to the Purchaser substantially in the form attached as Schedule A hereto (the 

“Receiver’s Certificate”), all of the Debtor’s right, title and interest in and to the Purchased 

Assets described in the Sale Agreement shall vest absolutely in the Purchaser, free and clear of 

and from any and all security interests (whether contractual, statutory, or otherwise), hypothecs, 

mortgages, trusts or deemed trusts (whether contractual, statutory, or otherwise), liens, 

executions, levies, charges, or other financial or monetary claims, whether or not they have 

attached or been perfected, registered or filed and whether secured, unsecured or otherwise 

(collectively, the “Claims”) including, without limiting the generality of the foregoing:  (i) any 

encumbrances or charges created by the Order of the Honourable Justice Pattillo dated 

September 27, 2019; (ii) all charges, security interests or claims evidenced by registrations 

pursuant to the Personal Property Security Act (Ontario) or any other personal property registry 

system; and (iii) those Claims listed on Schedule B hereto (all of which are collectively referred 

to as the “Encumbrances”) and, for greater certainty, this Court orders that all of the 

Encumbrances affecting or relating to the Purchased Assets are hereby expunged and discharged 

as against the Purchased Assets. 

3. THIS COURT ORDERS that for the purposes of determining the nature and priority of 

Claims, the net proceeds from the sale of the Purchased Assets shall stand in the place and stead 

of the Purchased Assets, and that from and after the delivery of the Receiver’s Certificate all 

Claims and Encumbrances shall attach to the net proceeds from the sale of the Purchased Assets 

with the same priority as they had with respect to the Purchased Assets immediately prior to the 
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sale, as if the Purchased Assets had not been sold and remained in the possession or control of 

the person having that possession or control immediately prior to the sale. 

4. THIS COURT ORDERS AND DIRECTS the Receiver to file with the Court a copy of 

the Receiver’s Certificate, forthwith after delivery thereof. 

5. THIS COURT ORDERS that, notwithstanding: 

(a) the pendency of these proceedings;  

(b) any applications for a bankruptcy order now or hereafter issued pursuant to the 

Bankruptcy and Insolvency Act (Canada) in respect of the Debtor and any 

bankruptcy order issued pursuant to any such applications; and  

(c) any assignment in bankruptcy made in respect of the Debtor; 

the vesting of the Purchased Assets in the Purchaser pursuant to this Order shall be binding on 

any trustee in bankruptcy that may be appointed in respect of the Debtor and shall not be void or 

voidable by creditors of the Debtor, nor shall it constitute nor be deemed to be a fraudulent 

preference, assignment, fraudulent conveyance, transfer at undervalue, or other reviewable 

transaction under the Bankruptcy and Insolvency Act (Canada) or any other applicable federal or 

provincial legislation, nor shall it constitute oppressive or unfairly prejudicial conduct pursuant 

to any applicable federal or provincial legislation. 

6. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give 

effect to this Order and to assist the Receiver and its agents in carrying out the terms of this 

Order.  All courts, tribunals, regulatory and administrative bodies are hereby respectfully 

requested to make such orders and to provide such assistance to the Receiver, as an officer of this 

Court, as may be necessary or desirable to give effect to this Order or to assist the Receiver and 

its agents in carrying out the terms of this Order. 

SEALING OF CONFIDENTIAL MATERIALS  

7. THIS COURT ORDERS that the Record of Confidential Exhibits containing the 

confidential exhibits referred to in the Affidavit of Eric Mannix sworn September 26, 2019 is 
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sealed until the completion the transaction contemplated by the Sale Agreement, or until further 

order of this Court. 

 

       ____________________________________ 
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Schedule A – Form of Receiver’s Certificate 

 

Court File No. __________ 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

 

B E T W E E N:   

CERBERUS BUSINESS FINANCIAL, LLC 

Applicant 

- and - 

B & W HEAT TREATING CANADA, ULC 

Respondent 

APPLICATION UNDER SECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY ACT, 

R.S.C. 1985, C. B-3, AS AMENDED AND SECTION 101 OF THE COURTS OF JUSTICE 

ACT, R.S.O. 1990, C. C.43 

 

RECEIVER’S CERTIFICATE 

RECITALS 

A. Pursuant to an Order of the Honourable Justice Pattillo of the Ontario Superior Court of 

Justice (the “Court”) dated September 27, 2019, A. Farber and Partners Inc. was appointed as 

the receiver (the “Receiver”) of the undertaking, property and assets of B & W Heat Treating 

Canada, ULC (the “Debtor”).  

B. Pursuant to an Order of the Court dated September 27, 2019, the Court approved the 

agreement of purchase and sale made as of September 25, 2019 (the “Sale Agreement”) 

between the Receiver and Hilco Industrial Acquisitions Canada ULC (the “Purchaser”) and 

provided for the vesting in the Purchaser of the Debtor’s right, title and interest in and to the 

Purchased Assets, which vesting is to be effective with respect to the Purchased Assets upon the 

delivery by the Receiver to the Purchaser of a certificate confirming (i) the payment by the 

Purchaser of the Purchase Price for the Purchased Assets; (ii) that the conditions to Closing as set 
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out in section 5 of the Sale Agreement have been satisfied or waived by the Receiver and the 

Purchaser; and (iii) the Transaction has been completed to the satisfaction of the Receiver. 

C. Unless otherwise indicated herein, terms with initial capitals have the meanings set out in 

the Sale Agreement. 

THE RECEIVER CERTIFIES the following: 

1. The Purchaser has paid and the Receiver has received the Purchase Price for the 

Purchased Assets payable on the Closing Date pursuant to the Sale Agreement; 

2. The conditions to Closing as set out in section 5 of the Sale Agreement have been 

satisfied or waived by the Receiver and the Purchaser; and  

3. The Transaction has been completed to the satisfaction of the Receiver. 

4. This Certificate was delivered by the Receiver at ________ [TIME] on _______ [DATE]. 

  

 

 A. Farber and Partners Inc., in its capacity as 

Receiver of the undertaking, property and 

assets of B & W Heat Treating Canada, ULC 

and not in its personal capacity 

  Per:  

   Name:  

   Title:  
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Schedule B – Claims to be Released, Discharged and Expunged from Purchased Assets 

Secured Party File No. 

Cerberus Business Finance, LLC 681898986 
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CERBERUS BUSINESS FINANCIAL, LLC 

Applicant and 
B & W HEAT TREATING CANADA, ULC  

Respondent Court File No.:   

 ONTARIO 

SUPERIOR COURT OF JUSTICE -  

COMMERCIAL LIST 

Proceeding commenced at Toronto 

 

SALE APPROVAL AND VESTING ORDER 

 McMillan LLP 
Brookfield Place 

181 Bay St, Suite 4400 

Toronto, ON  M5J 2T3 

 

Jeffrey Levine   LSO#: 55582H 

jeffrey.levine@mcmillan.ca 

Tel: (416) 865-7791 / Fax: (416) 865-7048 

 

Mitch Koczerginski   LSO#: 67818B 

mitch.koczerginski@mcmillan.ca 

Tel: (416) 865-7262 / Fax: (416) 865-7048 

 

Lawyers for the Applicant 
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(COMMERCIAL LIST) 
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APPLICATION RECORD 

MCMILLAN LLP 
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