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INTRODUCTION 

1. On January 23, 2019, Donaldson & James Ltd. (“D&J”) and The Agency Employment 

Services Ltd. (“Agency”) (collectively, the “Companies”) filed Notices of Intention to 

Make a Proposal (“NOIs”) under Section 50.4 of the Bankruptcy and Insolvency Act  ̧

R.S.C 1985, c. B-3, as amended (the “BIA”). A. Farber & Partners Inc. (“Farber”) was 

appointed proposal trustee (the “Proposal Trustee”) in both NOI proceedings.  

2. The administrations of the Companies’ estates were administratively consolidated 

pursuant to the January 31, 2019 Order of Mr. Justice Penny (the “Administrative 

Consolidation Order”) attached as Appendix “A”. 

3. The primary purpose of the NOI proceeding was to create a stabilized environment in 

which the Companies could, with the assistance of the Proposal Trustee, participate in a 

sales process to solicit bids for the Companies’ businesses and assets. 

4. Justice Penny approved a sales process (the “Sales Process”) by order dated March 7, 

2019 (the “Sales Process Approval Order”) attached hereto as Appendix “B”. 
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PURPOSE OF THIS REPORT 

5. The purpose of this third report of the Proposal Trustee (the “Third Report”) is to: 

a. report to this Court on the Proposal Trustee’s activities and the results of the Sales 

Process set out in the Sales Process Approval Order; 

b. support the Proposal Trustee’s request for the Court’s approval of its activities 

and conduct as set out herein;  

c. recommend the approval of the transaction (the “Transaction”) contemplated by 

the Agreement of Purchase and Sale dated May 3, 2019 between FundThrough 

Inc. (“FundThrough” or the “Purchaser”) and the Companies (the “APA”), and 

the ratification of the Companies’ execution of the APA with the support of the 

Proposal Trustee; 

d. request that the Proposal Trustee be authorized to take such steps and execute 

such documents as may be necessary or desirable for the completion of the 

Transaction; and 

e. support the Companies’ request for an order vesting in the Purchaser all of the 

Companies’ right, title and interest in and to the Purchased Assets (as defined in 

the APA) free and clear of all encumbrances, except certain permitted 

encumbrances. 

6. Capitalized terms used in this report but not defined have the meanings given to them in 

the APA. 

7. The Proposal Trustee will also report on the Companies’ performance to April 26, 2019 

compared to the cash flow projections for the period January 28, 2019 to May 20, 2019 

(the “Cash Flow”). The Proposal Trustee will also report on its activities to date and seek 

the Court’s approval thereof. 
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DISCLAIMER 

8. Farber has relied upon the financial records and information provided by the Companies, 

as well as other information supplied by management, and advisors, and Farber has not 

independently reviewed or verified such information.  Farber assumes no responsibility or 

liability for any loss or damage incurred by or caused to any person or entity as a result of 

the circulation, publication, re-production or use of or reliance upon this Third Report.  

Any use which any person or entity, other than the Court, makes of this Third Report, or 

any reliance on or a decision made based upon this Third Report is at such person’s or 

entity’s own risk. 

BACKGROUND AND FINANCIAL DIFFICULTIES 

9. The Companies provide human resources consulting services to their customers and are 

incorporated pursuant to the laws of the Province of Ontario with their registered head 

offices in Kitchener. 

10. Agency carries on business as a conventional staffing company, providing recruitment, 

onboarding, short and long-term staffing, and employment services to its customers, 

primarily in the manufacturing sector.  The majority of Agency’s customers contract with 

Agency to recruit staff based on express criteria and such staff are placed on-site with the 

customers to work for a specific or indeterminate period of time.  Such staff frequently 

are employees of Agency, and as such, Agency has approximately 500 on-site staff (the 

“Field Staff”). 

11. D&J carries on business as a staffing support company, providing payroll and 

administration services to staffing companies. D&J provides such services to Agency as 

well as unrelated third-party staffing companies (“Other Staffing Companies”) 

primarily in Ontario. 

12. The Companies are related companies and share management and back-office functions.  

Together, they represent two halves of a cohesive business enterprise. The Companies’ 

management and back office functions are based in Kitchener, but, through employees 
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working for customers and sales initiatives, operate throughout Ontario. The Companies 

share a senior secured lender, FundThrough.  The Companies’ borrowings from 

FundThrough are cross-guaranteed. In addition, as further described below, the 

Companies are also indebted to BDC Capital Inc., a wholly-owned subsidiary of Business 

Development Bank (“BDC”) pursuant to a subordinated loan agreement. 

13. As of January 25, 2019, D&J had 12 employees working in office, administrative and 

management positions.  Agency had 12 employees working in office, administrative and 

management positions, approximately 500 employees placed on-site with customers, and 

approximately 10 contractors placed on-site with customers but in a temporary capacity.  

The employees are non-unionized, and there is no employer-sponsored pension plan.  The 

Companies advise that they are current on all payroll obligations and source deductions. 

14. The Companies carry on business from leased premises in Kitchener, Listowel, and 

Cambridge.  The landlords for the Kitchener and Cambridge premises are third-parties, 

while the landlord of the Listowel premises is a company related to the remaining director 

of the Companies, Mr. Gemmill.  The Companies advise they are current on their rent 

obligations. 

15. The financial difficulties leading to the commencement of these proceedings are set out in 

detail in paragraphs 34 through 44 of the Gemmill Affidavit included with the motion 

material filed in connection with the request for the Administrative Consolidation Order 

and the initial order in these proceedings granted on January 31, 2019 (the “Initial 

Order”).  In summary, the debt structure of the Companies was not compatible with their 

growth strategy leading to profitability and cash flow constraints.  Also, in the fall of 

2018 management discovered that the former CFO had failed to remit approximately four 

months of Agency’s HST remittances which led to a reassessment in December, 2018 of 

approximately $1.5 million. 

16. From the discovery of the CFO’s failure, the Companies remitted HST going forward, but 

were unable to remit the $1.5 million arrears which caused the Companies to go into 

default with their secured creditors.  The cash flow challenges facing the Companies were 
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exacerbated when the CRA issued Requirements to Pay to the Companies’ lenders dated 

January 14, 2019 seeking payment of $1,542,746.25. 

17. The Companies, in conjunction with their advisors, determined that formal restructuring 

proceedings were necessary because they were unable to meet their obligations as they 

generally fall due.  These proceedings provided the Companies with temporary relief 

from their creditors to permit the marketing of its assets for sale following which the 

Companies aimed to make a proposal to their creditors. 

18. On January 23, 2019, the Companies filed the NOIs and named Farber as Proposal 

Trustee. 

THE SALES PROCESS 

Original Sales process and Stalking Horse Bid 

19. The Companies initially sought authorization and approval from the Court to enter into a 

stalking-horse asset purchase agreement with the Purchaser pursuant to which the 

Purchaser would act as the stalking-horse bidder in a sales process (the “Original Sales 

Process”). 

20. At the January 31, 2019 hearing on the Original Sales Process, BDC took issue with the 

ranking of the DIP Charge and the Original Sales Process contemplated by the draft 

Initial Order.  The parties agreed that BDC’s security would not be primed by the DIP 

charge and to seek approval of an amended sales process at a later date. On that basis, the 

Initial Order was granted. 

21. On March 7, 2019, the Companies returned to Court seeking approval of a revised sales 

process, without a stalking horse bid and without prejudice to BDC’s right to challenge 

the approval of any transaction that might result from the Sales Process.  FundThrough, in 

its capacity as the Companies’ operating funder agreed that it would continue to advance 

funding pursuant to its existing loan and security arrangement in the ordinary course up to 

the closing of a transaction resulting from a successful sales process. The Initial Order 
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was amended to reflect the changes agreed to by BDC and an amended and restated order 

of Mr. Justice Penny was issued effective January 31, 2019 (the “Amended and 

Restated Order”) attached as Exhibit “C”. 

Sales Process Summary 

22. The restructuring of the Companies contemplated under these NOI proceedings involved 

a sale of the Companies’ assets with Court approval.  The Sales Process aimed to obtain 

the best possible price for the Companies’ assets.  It was anticipated that the Sales 

Process, which ran from March 7, 2019 to April 5, 2019, as per the Sales Process Order, 

would provide sufficient time to expose the Companies’ assets to the market and 

maximize value. 

23. The Sales Process is set out below:  

Sales Process Activity Timeline 

Distribute a brief interest solicitation letter (the "Teaser") detailing 

the opportunity to prospective purchasers identified by the Proposal 

Trustee 

Within 5 days of 

Court Approval 

Post information regarding the opportunity, including (i) the Teaser; 

(ii) the Terms and Conditions of the Sales process; and (iii) a 

proforma asset purchase agreement (the “Proforma APA”), on 

Proposal Trustee’s website: 

https://farbergroup.com/engagements/donaldson-james-ltd/  

Within 5 days of 

Court Approval 

Order advertisements of the opportunity in the Globe and Mail 

newspaper (National Edition) and/or such publication(s) as the 

Proposal Trustee may deem appropriate 

Within 7 days of 

Court Approval 

Make available in an online "data room" information regarding the 

assets and the Companies’ businesses to all prospective purchasers 

upon execution of a non-disclosure agreement.  The Proposal Trustee 

will facilitate due diligence, including meetings with management, 

etc. 

Within 5 days of 

Court Approval 

https://farbergroup.com/?post_type=insolvency&p=11947&preview=true
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Final date for submission of offers (the “Bid Deadline”) April 5, 2019 

 

24. The Proposal Trustee issued the Teaser to 60 parties identified by the Proposal Trustee as 

potential purchasers of the Companies on March 14, 2019, within 5 business days of the 

Sales Process Approval Order and a further notice to another interested party identified 

after that date. 

25. The Proposal Trustee also issued 8 Teasers to additional potentially interested parties 

identified by the Companies on March 12 and March 18, 2019. 

26. The Proposal Trustee posted the Teaser, the Terms and Conditions of the Sales Process 

and the form Non-Disclosure Agreement on its website on March 13, 2019, within 5 

business days of the Sales Process Order.  The Proforma APA was made available to 

interested parties upon request and was posted in the data room. 

27. The Proposal Trustee ordered an advertisement to be published in the Globe & Mail 

National Edition on March 13, 2019, within 7 days of the Sales Process Order.  The 

advertisement ran on March 18, 2019.  A copy of the advertisement is attached at 

Appendix “D”. 

28.  The Proposal Trustee set up an electronic data room and populated it with various 

information provide by the Companies during these NOI Proceedings. 

Sales Process Results 

29. There was little interest expressed by third parties for the Companies’ assets.  A limited 

number of parties contacted the Proposal Trustee based on the Teaser and the 

advertisement in the Globe and Mail, but most of these were in the nature of general 

enquiries.  Two parties, one Canadian and one American, signed non-disclosure 

agreements and received copies of a confidential information memorandum (the “CIM”) 

prepared by the Proposal Trustee. 
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30. The Proposal Trustee followed up by phone and email with the American party that 

received the CIM, but no response was received nor any request to access the data room. 

31. The Proposal Trustee followed up with the Canadian party, the Purchaser, and received a 

signed form of asset purchase agreement (the “Bid”) and a deposit before the Bid 

Deadline, as defined in the Sales Process Order, of 5:00 p.m. Friday, April 5, 2019. 

32. Following receipt of the Bid, the Companies and the Purchaser, under the supervision of 

the Proposal Trustee, further negotiated the terms of the Bid, which ultimately resulted in 

the settlement of the APA. 

ASSET PURCHASE AGREEMENT 

Asset Purchase Agreement Summary 

33. As noted above, at the end of the Sales Process only one offer, the APA, was received 

from the Purchaser, a copy of which is attached as Confidential Exhibit “X” to the 

affidavit of James Gemmill sworn May 3, 2019 in support of the within motion (the 

“Gemmill Affidavit”). A redacted copy the APA is attached as Exhibit “D” to the 

Gemmill Affidavit in which the purchase price, purchase price allocation amongst the 

assets, and the quantum of other figures identified in the APA have been redacted to 

ensure there is no prejudice to any future sales efforts and/or offers in the event the APA 

is not closed. The Proposal Trustee supports the Companies’ request that Confidential 

Exhibit “X” to the Gemmill Affidavit be sealed pending the closing of the APA. The 

unredacted APA has been provided to BDC. 

34. The following is a summary of the key components of the APA: 

a. The Purchaser is buying all of the assets of the Companies, comprising of 

primarily accounts receivable, prepaid amounts, fixed assets and intellectual 

property for a total estimated purchase price set out in section 2.2 of the APA.  

The final purchase price on closing may vary depending on the Companies’ 



9 
 

billings, operating expenses and accounts receivable collections between now and 

the date of closing. 

b. The Purchaser has paid a deposit identified in section 2.3(a) of the APA which the 

Proposal Trustee is holding in trust. 

c. The purchase price is payable, as set out in section 2.4 of the APA, as follows: 

i. by the cancelation of the Purchaser Debt; 

ii. by the application of the amount of the Deposit (including accrued 

interest); 

iii. by payment to the Proposal Trustee, in trust, of (i) the Estimated Fees; and 

(ii) any and all amounts secured by the Administration Charge on Closing; 

iv. by the assumption of amounts secured by the D&O Charge; 

v. by the assumption of the Vendors’ liability for Post-Filing HST; 

vi. by assumption of any and all Employee Priority Payables on Closing; and 

vii. to the extent such Priority Payables have not otherwise been paid or 

assumed pursuant to items “iii.” “iv.” and “vi.” above, by (i) payment to 

the Proposal Trustee, in trust, of any and all remaining Priority Payables 

on Closing, or (ii) the assumption of any and all remaining Priority 

Payables on Closing. 

d. The APA provides the Purchaser with discretion to offer employment to the 

Companies’ approximately 500 Field Employees and 24 head-office and 

marketing staff. 

Review of Assets in a Bankruptcy 

35. The accounts receivable as at April 26, 2019 are approximately $4,121,326 net of 

$827,199 of projected disputed and/or uncollectable accounts and $539,241 of 
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uncollectable intercompany accounts.  The $4,121,326 net of receivables includes both 

accounts receivable factored with FundThrough and unfactored accounts receivable.  All 

of the receivables are pledged as security to FundThrough, either pursuant to a general 

security agreement or the FundThrough factoring agreement, to support the $3,188,892 in 

funding provided to the Companies through these NOI proceedings as at April 26, 2019, 

as well as being subject to the D&O Charge and Administration Charge as defined in the 

Amended and Restated Order. 

36. FundThrough generally factors receivables in respect of invoices under 90-days old.  The 

unfactored receivables are generally accounts receivable that are over 90-days old or are 

disputed accounts. 

37. In a bankruptcy scenario, the Companies would no longer be able to provide Field Staff to 

its customers.  Those customers rely on the Field Staff to act as their work force.  An 

absence of Field Staff would cause major disruption to the customers’ operations.  

Accordingly, management and the Proposal Trustee expect that the realizable value of 

any accounts receivable would likely be significantly impaired in a bankruptcy. 

38. As previously noted, the Companies provide staffing solutions to customers, and 

accordingly, there is no inventory. 

39. As at December 31, 2018, the office equipment, including computers, has a net book 

value of approximately $87,000.  Much of the current computer equipment is leased.  

Management estimates that, in a liquidation scenario, the office and computer equipment 

would realize approximately $8,000 to $16,000. In addition, there are leasehold 

improvements with a net book value of approximately $80,000 which would likely have 

no realizable value in a bankruptcy. 

40. Prepaid amounts have a book value of approximately $86,000 as at December 31, 2018, 

most of which relates to deposits on property and premises leases.  It is not expected that 

there would be any recoverable value in a bankruptcy for these assets. 
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41. The intellectual property of the Companies is not expected to generate significant 

realizations in a bankruptcy as: 

a. the Companies only have one registered trademark and a number of unregistered 

trademarks; 

b. there was a computer program being designed for the Companies by a third party 

but those efforts were incomplete and abandoned in the Summer of 2018; 

c. the largest customers do not have contracts or have contracts that are easily 

cancellable by the customer.  The customer relationships of the five largest 

customers representing over 80% of the sales are maintained by Mr. Gemmill and 

Ms. Teri Scott, the de facto general manager of Agency.  Accordingly, the value 

of the customer lists is tied specifically to the strength of the person relationships 

that Mr. Gemmill and Ms. Scott have with the customers.  As such, the Proposal 

Trustee estimates that the realizable value of the customer lists would be 

significantly negatively impacted in a bankruptcy.     

42. Based on the above analysis, the Proposal Trustee is of the opinion that the APA is 

superior to a bankruptcy liquidation and is beneficial to the stakeholders, including the 

500 Field Staff, of the Companies. 

Proposal Trustee Support for the APA 

43. Based on the foregoing, the Proposal Trustee supports the APA because it is of the 

opinion that:  

a. the terms of the APA are fair and reasonable given the circumstances;   

b. the Sales Process promoted an open and competitive sales process run by the 

Proposal Trustee to ensure fairness and that all interested parties had access to 

information to complete their due diligence; 

c. the Purchaser’s ongoing commitment to date to continue funding the Companies 

pursuant to its security provides comfort to the Companies’ customers, 500+ 
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employees and creditors that funding is available to cover operating expenses until 

closing; 

d. if the APA is not approved, the value of the Companies may erode quickly as 

customers will be forced to make alternative staffing arrangements as they are 

presently highly dependent on the workforce supplied by Agency; and 

e. the APA and sale of the businesses as going concerns are expected to provide 

greater value then a forced liquidation and/or bankruptcy. 

Anticipated Impact on Stakeholders 

44. The secured debt owing to the Purchaser will be substantially, but not wholly, satisfied as 

it is bidding its credit position.  The Trustee has obtained a security opinion from its 

independent legal counsel, McMillan LLP, confirming that the Purchaser’s security is 

valid and enforceable against the estate.  The collection of the accounts receivable and 

amounts due under the APA are expected to pay the secured debt in full, over time.  Thus, 

FundThrough will not be prejudiced if the APA is approved. 

45. The second secured creditor, BDC, has a first charge on the intellectual property and a 

subordinated claim behind FundThrough over the balance of the assets.  As noted above, 

the intellectual property is not expected to have significant value in a bankruptcy 

scenario, so approval of the APA will be beneficial to BDC.  The Proposal Trustee is 

taking steps to obtain a security opinion in respect of the BDC security so that proceeds 

received under the APA allocated to the intellectual property may be distributed to BDC 

after closing. 

46. The other PPSA registrants lease various equipment to the Companies.  In addition, there 

are three landlords with premises leases. The APA does not specify which property or 

premises leases it may assume.  To the extent leases are abandoned, the lessors will be in 

no worse position than in a bankruptcy and their position would be expected to improve if 

the APA is approved and the Purchaser assumes any of the leases.  Both the PPSA 

registrants and the landlords are on the service list for this Third Report. 
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47. CRA’s position will be improved if the APA is accepted.  The APA provides that the 

Purchaser will assume the post-filing HST obligations that accrued since January 23, 

2019.  The Companies have paid the post-filing obligations for January 23, 2019 to 

March 31, 2019.  Approximately $417,000 is not payable until after closing (i.e. the April 

1-30 and May 1- 17 assuming a May 17, 2019 closing).  This amount would be unsecured 

in a bankruptcy and there will be no funds available for unsecured creditors in a 

bankruptcy although CRA may have a claim against the director.  CRA is also owed 

approximately $1.5m, as noted above, for pre-NOI HST obligations.  These pre-filing 

obligations are not being assumed by the Purchaser so CRA’s position for the pre-filing 

amounts would not be negatively impacted if the APA is accepted. 

48. It is not expected that any funds will be available for unsecured creditors, including any 

amounts that may be owing to Other Staffing Companies, in a bankruptcy, so the 

unsecured creditors are not negatively impacted if the APA is approved. 

49. There is no obligation in the APA for the Purchaser to retain all the employees, although 

it is expected that most, if not all, of the 500 Field Staff will be offered new employment 

by the Purchaser and that offers of employment may be made to some of the 24 head 

office employees. 

BIA Analysis 

50. Subsections 65.13(4) of the BIA requires that certain factors be considered by the Court 

in granting an authorization of the sale of assets to a third party.  Below is the Proposal 

Trustee’s analysis of these factors in this case: 

a. Whether the process leading to the proposed sale or disposition was reasonable in 

the circumstances. The Proposal Trustee conducted the Court-approved Sales 

Process as noted above.  

b. Whether the trustee approved the process leading to the proposed sale or 

disposition.  The Proposal Trustee recommended Court approval of the Sales 

Process as set out in its Second Report. 
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c. Whether the trustee filed with the court a report stating that in their opinion the 

sale or disposition would be more beneficial to the creditors than a sale or 

disposition under a bankruptcy.  The Proposal Trustee is of the view that the sale 

to the Purchaser is more beneficial to creditors than a disposition under a 

bankruptcy for the reasons set out earlier in this Third Report. 

d. The extent to which the creditors were consulted.  The secured creditors with 

registrations under the Personal Property Security Act (Ontario) were served with 

the materials in connection with the initial Stalking Horse Sales Process and the 

Sales Process and are being served with this sale approval motion.  One of the 

main secured creditors, the Purchaser, supported the Sales Process, and the other 

main secured creditor, BDC, reserved its right to challenge any transaction that 

may arise from the Sales Process.  BDC has been provided with an unredacted 

copy of the APA.  The Proposal Trustee has not received any notice of a challenge 

being filed as at the date of this Third Report. 

e. The effects of the proposed sale or disposition on the creditors and other 

interested parties.  The closing of the APA will generally be more beneficial to the 

creditors and employees than a bankruptcy for the reasons set out in the 

“Anticipated Impact on Stakeholders” section set out above. 

f. Whether the consideration to be received for the assets is reasonable and fair, 

taking into account their market value.  The Proposal Trustee is of the opinion that 

the consideration is fair and reasonable as the estimated liquidation value of the 

assets, comprised primarily of accounts receivable would be significantly less than 

the purchase price in the APA. 

51. Mr. Gemmill is the remaining director of the Companies.  As noted in paragraphs 34 and 

35 of the Gemmill Affidavit included in the Motion Material, Mr. Gemmill will likely be 

involved in at least part of the ongoing business being purchased.  As such, the Proposal 

Trustee also sets out the analysis of Subsections 65.13(5) of the BIA that requires that 

certain factors be considered by the Court in granting an authorization of the sale of assets 

to a related party as if the Purchaser were a related party: 
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a. Whether good faith efforts were made to sell or otherwise dispose of the assets to 

person who are not related to the Companies: The Proposal Trustee conducted the 

Court-approved Sales Process and made the opportunity available to the public as 

noted above.  

b. Whether the consideration to be received is superior to the consideration that 

would be received under any other offer made in accordance with the process 

leading to the proposed sale or disposition: The Proposal Trustee conducted the 

Court-Approved Sales Process and no other offers were received, so the 

Purchaser’s offer is superior to any other (non-existent) offers or the alternative of 

a bankruptcy. 

52. For the reasons set out above, the Proposal Trustee is still of the position that the APA 

should be approved regardless of whether or not a related party is involved in the 

Transaction. 

53. In addition, s. 65.13(8) of the BIA requires that companies that are employers and 

employers with prescribed pension plans be able to pay the amounts under s. 60(1.3)(a) 

and s. 60(1.5)(a), respectively.  Paragraph 2.5(b) of the APA provides that as security for 

Employee Priority Payables, which comprise of applicable amounts referred to in s. 

65.13(8), the Purchaser shall deposit on Closing with the Proposal Trustee, in trust, an 

amount which the Proposal Trustee is satisfied is sufficient to pay the Employee Priority 

Payables in the event the Purchaser fails to do so.  Funds from the security deposit will be 

returned to the Purchaser upon receipt by the Proposal Trustee of satisfactory evidence 

that such obligations have been full and finally paid. Employee Priority Payables 

comprise of amounts referred to in s. 60(1.3)(a) of the BIA since the Companies do not 

have prescribed pension plans such that s. 60(1.5)(a) does not apply. 

CASHFLOWS 

54. The Proposal Trustee has reviewed certain of the Companies’ financial records as well as 

projected Cash Flow for the period January 28, 2019 to May 20, 2019 which was attached 
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to the Second Report.  A cumulative comparison of the forecast to actual performance to 

the week ending April 26, 2019 is attached hereto as Appendix “E”. 

55. In general, the operating results have been reasonably consistent with the forecasts and 

there have been no material adverse changes.  The Proposal Trustee notes: 

a. There has been a reduction in accounts receivable collections of approximately 

5.0% to date as a result of certain Other Staffing Companies and customers that 

have moved to new payroll/staffing service providers.  As expected in the Notes 

and Assumptions that accompanied the cash flow reports filed in conjunction with 

the filing of the NOI, there has been a corresponding decrease in Field Staff 

payroll costs.  There have been further costs savings as a number of the head 

office staff have left the Companies, so overall payroll costs have decreased by 

9%. 

b. Payroll remittances have increased due to a timing difference of when source 

deductions are actually deducted from the bank account versus when the payments 

were projected to be released to CRA in the forecasts. 

c. The WSIB payments are lower than forecast due to timing differences of when the 

payments will be made.  Management and FundThrough have advised that these 

WSIB payments will be funded and paid prior to the closing of the APA so there 

will be no net variance at that time. 

d. The Companied did not pay the January 24, 2019 to March 31, 2019 HST on time, 

hence the positive variance of $657,155 compared to forecast.  The actual HST for 

that period of $569,745 was paid in full on May 1, 2019 so there are no current 

arrear payments owing.  The actual balance due was less than forecast as less HST 

was collected due to the lower sales noted above and more HST income tax 

credits were claimed due to the higher expenses as discussed in this section of the 

Third Report. 

e. The Other Costs of Sales and General & Administrative expenses increased as 



17 
 

certain supplier costs, recruiter commissions and employee busing expenses 

increased more than expected in the initial forecasts in order for the Companies to 

secure ongoing services post-filing. 

f. The Professional Fees have also increased due to the changes to the initial Sales 

Process Order and the longer than expected period of time between the end of the 

Sale Process and the signing of the APA. 

56. Overall, there is a net positive variance of $326,317 as at April 26, 2019 but that variance 

will become negative after the May catch-up payments for HST and WSIB noted above.  

FundThrough continues to provide funding under its various security to the Companies to 

provide the necessary funding necessary to support the operations during this NOI period. 

PROPOSAL TRUSTEE ACTIVITIES 

57. In addition to the activities described in the Amend Sale Process section above, the 

Proposal Trustee has also attended to: 

a. assisting the Companies in all matters relating to preparation and submission of 

the initial filing of the NOI’S including preparation and filing of the initial cash 

flows and accompanying reports; 

b. notifying Other Staffing Companies and trade creditors and responding to their 

queries with respect to the NOI including counsel to Transline Resource Group 

(Canada) Inc.; 

c. attendance at the Kitchener premises upon the filing of the NOI to meet with the 

employees and describe the effects of the NOI proceedings; 

d. assisting the Companies in dealing with operational issues arising from the filing 

of the NOI and dealing with suppliers on pre-filing stayed amounts and post-filing 

obligations; 

e. calls and correspondence with CRA, the Companies, TD Bank and counsel with 



18 
 

respect to pre-filing Requirements To Pay (“RTPs”) issued by CRA, arrange the 

suspension of the RTPs’ during the NOI process, unfreezing of the Companies 

account to allow ongoing automatic and direct deposits, follow up sweep of funds 

by TD Bank and arrange for CRA agreement to refund the swept funds to the 

Companies; 

f. working with the Companies and FundThrough to prepare the Stalking Horse Bid, 

the DIP, the D&O and Administrative Charge, Consolidation Order and filing 

extension sought at the January 29, 2019 hearing; 
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g. preparation of the Proposal Trustee’s First Report to Court and submission and 

attendance at the January 29, 2019 hearing; 

h. discussions and negotiations with affected parties pursuant to the First Report to 

resolve outstanding issues from the January 29, 2019 hearing; 

i. preparation of the Proposal Trustee’s Second Report and attendance at Court 

leading to the March 7, 2019 Amended Initial Order and the non-stalking horse 

Sales Process Order; 

j. ongoing dealings with the Companies and monitoring of weekly cash flows vis-à-

vis the cash flows filed in these NOI proceedings; and assist the Companies in 

planning ongoing operations to an estimated date of closing of the APA, subject to 

Court approval; 

k. administration and execution of the Sales Process Order, including notifying and 

dealing with potentially interested parties as noted in the Sales Process Summary 

section above; 

l. discussions and negotiations with the Companies and the Purchaser to finalize the 

APA; 

m. preparation of this Third Report reporting on the Sale Process and the APA and 

supporting the Companies’ application seeking approval of the APA; 

n. maintaining the Proposal Trustee’s website with a summary of the status and the 

Court materials filed in these proceedings and maintaining the service list; 

o. corresponding with legal counsel regarding the various NOI proceeding matters 

described above; 

p. all other general administration of the Companies’ estates and BIA compliance 

matters. 
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APPENDIX E 



DONALDSON & JAMES LTD. and THE AGENCY EMPLOYMENT SERVICES LTD. APPENDIX E

CONSOLIDATED OPERATING CASH FLOWS Page 1 of 1

For the period:  January 28, 2019 to April 26, 2019

Budget Actual Variance

Operating inflows 8,115,580 7,649,585 (465,994)

Payroll & Benefits 6,831,627 (6,216,162) (615,464)

Payroll remittances 2,022,086 (2,296,378) 274,292

WSIB 159,846 (51,320) (108,527)

HST remittances (Post-NOI) 657,155 (657,155)

Other cost of sales 476,861 (584,274) 107,413

G&A 120,474 (214,425) 93,951

Operating outflows 10,268,048 (9,362,559) (905,489)

Total professional fees 279,500 (354,545) 75,045

Other / not-forecast (9,375) (9,375)

Net cash flow (2,431,969) (2,067,519) 364,450

Opening funding balance 170,722                    170,722                      

Weekly funding received (net) 2,642,839                2,316,523                   (326,317)                        

Closing funding balance 2,813,561                2,487,245                   (326,317)                        

Cumulative:  Jan 28 - Apr 26, 2019
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