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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Civil Action No. 11-cv-01012-RBJ
CGC HOLDING COMPANY, LLC, a Colorado limited liability company,
HARLEM ALGONQUIN LLC, an Illinois limited liability company, and
JAMES T. MEDICK, on behalf of themselves and all others similarly situated,
Plaintiffs,

\2
SANDY HUTCHENS, a/k/a Fred Hayes, a/k/a Moishe Alexander, a/k/a Moshe Ben Avraham,
TANYA HUTCHENS, and
JENNIFER HUTCHENS,

Defendants.

JUDGMENT

In accordance with the orders filed during the pendency of this case, and pursuant to Fed.
R. Civ. P. 58(a), the following Partial Judgment is hereby entered.

This action was tried before a jury of six after illness of a seventh juror, duly sworn to try
the issues herein with U.S. District Judge R. Brooke Jackson pfesiding, and the jury has rendered
a verdict. The jury rendered verdicts in favor of the plaintiffs (meaning the named plaintiffs and
members of the certified plaintiff class) and against defendants Sandy Hutchens, Tanya Hutchens
and Jennifer Hutchens, finding as to each defendant that he or she violated both 18 U.S.C. §
1962(c) and 18 U.S.C. § 1962(d), and awarding damages in the total amount of $8,421,367.00.
Pursuant to 18 U.S.C. § 1964(c), those damages are trebled. After trebling, the amount of

pretrial settlements is deducted. Accordingly, it is
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ORDERED that judgment is entered on behalf of the plaintiffs, CGC HOLDING
COMPANY, LLC, a Colorado limited liability company, HARLEM ALGONQUIN LLC, an
IHinois limited liability company, JAMES T. MEDICK and class members, and against the
defendants, SANDY HUTCHENS, a/k/a Fred Hayes, a/k/a Moishe Alexander, a/k/a Moshe Ben
Avraham, TANYA HUTCHENS and JENNIFER HUTCHENS, jointly and severally, with
compensatory damages in the amount of $8,421,367, trebled, minus pretrial settlements in the
amount of $1,025,000, for a total of $24,239,101. It is

FURTHER ORDERED that a constructive trust is imposed on certain Ontario, Canada
properties owned by Sandy Hutchens, or Tanya Hutchens, or Jennifer Hutchens, or any other
family member of any of Sandy, Tanya or Jennifer Hutchens, which properties arc known as

1. 29 Laren Street Inc.

2. 3415 Errington Avenue Inc.

3. 3419 Errington Avenue Inc.

4. 331 Regent Street Inc.

5. 110-114 Pine Street Inc.

6. 15-16 Keziah Court Inc.

7. 193 Mountain Street Inc.

8. 625 Ash Street Inc.

9. 101 Service Road Inc.

10. 146 Whittaker Street Inc.

11. 1779 Cross Street, Innisfil, Ontario

12. Sea Doo boat
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The constructive trust includes monies resulting directly or indirectly from the use, lease
or sale of the properties regardless of the title to the properties and is for the full amount of the
Judgment entered by the Court. It is

FURTHER ORDERED that the Court awards attorney’s fees, costs and interest in favor
of the plaintiffs and against Sandy Hutchens, Tanya Hutchens and Jennifer Hutchens, jointly and

severally, in amounts to be determined.

Dated at Denver, Colorado this 26th day of September, 2017.

FOR THE COURT:
JEFFREY P. COLWELL, CLERK

By: s/ 1. Dynes

J.DYNES
Deputy Clerk

APPROVED BY THE COURT:
s/ R. Brooke Jackson

United States District Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Judge R. Brooke Jackson
Civil Action No. 11-cv-01012-RBJ-KLM
CGC HOLDING COMPANY, LLC, a Colorado limited liability company;
HARLEM ALGONQUIN LLC, an lllinois limited liability company; and
JAMES T. MEDICK; on behalf of themselves and all others similarly situated,
Plaintiffs,

\'

SANDY HUTCHENS, a/k/a Fred Hayes, a/k/a Moishe Alexander,
a/k/a Moshe Ben Avraham, et al,

Defendants.

RULINGS ON POST-TRIAL MOTIONS

This case was tried to a jury over the course of 10 days, i.e., May 1-4, 8-12 and 15, 2017.
Plaintiffs, a class of businesses and individuals,' alleged that they were victimized by an advance
fee loan fraud scheme organized by defendant Sandy Hutchens in which Mr. Hutchens’ wife,
Tanya Hutchens, and his daughter, Jennifer Hutchens, also participated. Plaintiffs asserted
claims under two sections of the Racketeer Influenced and Corrupt Practices Act (“RICO”), 18
U.S.C. §§ 1962(c) and 1962(d). At the conclusion of the trial the jury rendered its verdict in
favor of the plaintiffs and against all three defendants under both sections of RICO and awarded
damages in the amount of $8,421,367, ECF Nos. 830 (unredacted), 831 (jurors’ names

redacted). Three post-trial motions are pending and will be addressed in turn.

" In this order “plaintiffs” refers to the named plaintiffs and members of the class.

1
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A. Plaintiffs’ Motion for Entry of Partial Judgment Awarding Treble Damages

Upon Jury Verdict.

Plaintiffs ask the Court to treble the jury’s award to $25,264,101 as mandated by 18
U.S.C. § 1964(c); then to offset $1,025,000 to account for pre-trial settlements with other named
defendants; and finally to enter a partial judgment in favor of the plaintiffs in the amount of
$24,239,101. ECF No. 834 at 1-2. Plaintiffs indicated that they would forthwith file a separaté
motion of costs, attorney’s fees and prejudgment interest. Id. at 3.

Defendants respond that two members of the class whose claimed damages are included
in the $8,421,367 awarded by the jury had opted out of the class such that their claimed damages
must be deducted before trebling: Washington Loop, LLC, $346,627; and OCD Telluride LLC,
$201,450. ECF No. 835 at 1. Plaintiffs have replied. ECF No. 836.

The Court finds that Washington Loop through its assignee, Lovina Lehr, opted out of the
pre-trial settlement with Blancy McMurtry but not as to the remainder of the case. See ECF Nos.
452 and 458 at 2 (§6). The Court finds that although OCD Telluride LL.C did opt out per a
November 5, 2015 letter from its counsel, it withdrew its request to opt out on November 18,
2015, again per its counsel. See ECF Nos. 585 and 599. Accordingly, the Court finds that there
is no basis to exclude Washington Loop or OCD Telluride LLC from the class.

The Court grants the motion and directs that a judgment be entered in favor of plaintiffs
and against Sandy Hutchens, Tanya Hutchens and Jennifer Hutchens, jointly and severally, in the

amount of $24,239,101.

2 No motion for costs, attorney’s fees or prejudgment interest has been filed to the date of this order.

2
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B. Defendants’ Motion to Decertify the Class Against Tanya Hutchens and Amend

the Class Definition to Reflect Evidence of Class-Directed Activities.

Defendants argue that the trial record contains no evidence that Tanya Hutchens was
involved in preparing any document provided to any class member and no evidence that she
received the net proceeds of the advance loan fees other than a few specific exceptions. ECF No.
837 at 2. Plaintiffs respond that the motion is procedurally defective in that it is untimely and
does not address the specific requirements of Rule 23; and that the evidence presented at trial
does support the jury’s verdict with respect to Tanya Hutchens. ECF No 840 at 4-17.
Defendants’ reply addresses the alleged procedural defects. ECF No. 844.

This Court certified a class for reasons set forth in an order issued March 4, 2013. ECF
No. 406 at 22-30. The Tenth Circuit affirmed class certification for reasons set forth in its order
of December 8, 2014. CGC Holding Co., LLC. v. Broad and Cassel, 773 F.3d 1076, 1084-96
(10th Cir. 2014). The Court has the discretion to decertify a class due to subsequent
developments in the litigation. Gen’l Tel. C. of S.W. v. Falcon, 457 U.S. 147, 160 (1982). But
defendants did not again challenge class certification before or during the trial. Obviously, the
fact that the jury found against Tanya Hutchens is not a reason to decertify the class after trial.

The change in circumstances on which defendants rely is the asserted lack of sufficient
evidence to support the jury’s finding that Tanya Hutchens was a co-conspirator with Sandy
Hutchens in the fraudulent scheme that was the subject as to which a class was certified. This is
not the first time defendants have made the same arguments. The Court denied a Rule 50(a)
motion made on behalf of Tanya Hutchens (and a renewed motion to dismiss the claims against

her for lack of personal jurisdiction) during the trial. See ECF No. 838 (excerpt of proceedings,
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day six of trial) at 21-22, 24-25 and ECF No. 852 (excerpt of proceedings, day seven of trial) at
3-13.

The Court again rejects the same arguments. I bear in mind that the class that was
certified consisted of all U.S. residents or domiciled entities that were issued loan commitments
between January 1, 2005 and April 7, 2013 by entities controlled by Sandy Hutchens, including
Canadian Funding Corporation, 308 Elgin Street Inc., and First Central Mortgage Funding, Inc.,
among others. See ECF No. 406 at 22-23.

Randy Guzar was an Ontario mortgage broker who testified by videotaped deposition,
and the citations to his testimony are therefore citations to that deposition which is part of the
record. According to Mr. Guzar, he worked closely, apparently almost daily, with Sandy and
Tanya Hutchens during an approximate two and one-half year period, roughly from late 2004 to
early 2007. This was the period when Sandy Hutchens created Canadian Funding Corporation,
308 Elgin, and First Central Mortgage Funding. Mr. Guzar testified, “I just saw Mr. and Mrs.
Hutchens as Canadian Funding Corporation . . . it took both of them to do whatever they were
doing.” Guzar depo. at 30. He worked with them on 87 loan transactions, albeit none of which
were the loan fransactions with the plaintiffs. He saw Tanya “typing and printing letters of
intents and . . . commitment letters.” Id. at 32. He described Tanya as an “equal partner in the
business” and as someone who participated in discussions about “deals and the structuring of
deals” and was active in conversations with brokers and borrowers. Id, at 35, 45. Mr. Guzar
confirmed that Sandy and Tanya Hutchens purchased numerous properties in Ontario, of which
Sandy was an officer and director. Id. at 37-38. He also testified that Tanya assisted Mr.

Hutchens with banking matters. Id. at 45-48.
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Plaintiffs also call the Court’s attention to Trial Exhibit No. 134, a June 15, 2009 letter
from Sandy Hutchens (using the alias Moishe Alexander) to his attorney Alvin Meisels, well
after the beginning of the loan proposals to members of the plaintiff class, which suggested that
Tanya was involved in setting up the Internet website for First Central Mortgage Company,
which issued more than $300 million in loan commitments to U.S. borrowers between August
2009 and October 2010. See ECF No. 840 at 12.

Perhaps most damning, however, was evidence that funds that were received from the
plaintiffs in the advance fee loan scheme were transferred to Tanya and used by her to invest in
various properties in Ontario. This is discussed in more detail in relation to plaintiffs’ motion for
the imposition of a constructive trust against Sandy, Tanya and Jennifer Hutchens and their
propetrties. See ECF No. 842, discussed below. The Court finds that the jury reasonably could
have found, and presumably did find, that Tanya’s and Sandy’s testimony suggesting that the
plaintiffs’ funds that were transferred to her were in payment of separation payments legitimately
owed by Sandy to Tanya was not credible.

In short, the Court finds that the jury could have inferred from the direct evidence, and
presumably did infer, that Tanya Hutchens continued after the period in which Mr, Guzar was
involved to be an active participant in Sandy Hutchens’ businesses, including the businesses
through which they perpetrated the advance fee loan fraud on the plaintiffs. Frankly, the Court
found Tanya’s testimony to the effect that she was not involved with any of the illicit activity
that made up the fraudulent scheme to be incredible, just as it found Sandy’s testimony, in large

part, to be incredible. The jury could have, and presumably did, reach the same conclusion.
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C. Plaintiffs’ Motion for Imposition of a Constructive Trust Against Defendants

Sandy Hutchens, Tanya Hutchens, and Jennifer Hutchens.

Plaintiffs ask the Court to impose a constructive trust on properties acquired by Sandy
Hutchens, Tanya Hutchens and/or Jennifer Hutchens using or traceable to funds obtained from
the plaintiffs by means of the advance fee loan fraud. ECF No. 842. Defendants respond that
RICO does not authorize equitable remedies to collect a judgment; that plaintiffs do not qualify
for a common-law constructive trust; and that plaintiffs cannot trace specific funds to the
purchase of specific properties. ECF No. 855. This motion became ripe upon the filing of
plaintiffs’ reply. ECF No. 858. |

“A constructive trust is an equitable remedy that is imposed for the recovery of
wrongfully-held property.” United States Department of Energy v. Seneca Qil Co. (In re Seneca
Oil Co.), 906 F.2d 1445, 1450 (10th Cir. 1990). “It is a property remedy when a recipient
acquired property by defrauding the claimant.” United States v. Andrews, 530 F.3d 1232, 1237
(10th Cir. 2008). It is a “flexible equitable remedy that mays be imposed to prevent unjust
enrichment.” ECCO Plains, LLC v. United States, 728 F.3d 1190, 1202 n.16 (10th Cir. 2013)
(quoting Lawry v. Palm, 192 P.3d 550, 562 (Colo. App. 2008)). However, a constructive trust is
not simply an alternative means of collecting a money judgment. Rather, “[a] constructive trust
is generally imposed upon specific assets.” Id, “Typically, when a party can trace its assets, that
party is entitled to seek a constructive trust or equitable lien on its portion of those funds that
remain.” United States v. Durham, 86 F.3d 70, 72 (5th Cir. 1996).

Defendants interpret § 1964 of RICO concerning “civil remedies” as precluding the

imposition of a constructive trust. ECF No. 855 at 3-5. The statute states,
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(a) The district courts of the United States shall have jurisdiction to prevent and
restrain violations of section 1962 of this chapter by issuing appropriate orders,
including but not limited to: ordering any person to divest himself of any interest,
direct or indirect, in any enterprise; imposing reasonable restrictions on the future
activities or investments of any person, including, but not limited to, prohibition
any person from engaging in the same type of endeavor as the enterprise engaged
in, the activities of which affect interstate or foreign commerce; or ordering
dissolution or reorganization of any enterprise, making due provision for the
rights of innocent persons.,

(b) The Attorney General may institute proceedings under this section. Pending

final determination thereof, the court may at any time enter such restraining

orders or prohibitions, or take such actions, including the acceptance of

satisfactory performance bonds, as it shall deem proper.

(c) Any person injured in his business or property by reason of a violation of

section 1962 of this chapter may sue thercfor in any appropriate United States

district court and shall recover threefold the damages he sustains and the cost of

the suit, including a reasonable attorney’s fee . . . .
18 U.S.C. § 1964 (emphasis added by defendants).

Some courts have interpreted this language as precluding backward-looking remedies
such as disgorgement. See, e.g., U.S. v. Philip Morris US4, Inc., 396 F.3d 1190, 1197-1200
(D.C. Cir. 2005). Others have not found that language to be so limiting. See, e.g., Chevron
Corp. v. Donziger, 833 F.3d 74, 137 (2d Cir. 2016) (“We conclude that a federal court is
authorized to grant equitable relief to a private plaintiff who has proven injury to its business or
property by reason of a defendant’s violation of § 1962, largely for the reasons state by the
Seventh Circuit in NOW 1.).> Neither the Tenth Circuit nor the United States Supreme Court has
directly addressed the issue to date.

In Reves v. Ernst & Young, 507 U.S. 170 (1993), the Court noted Congress’ direction that

RICO be ““liberally construed to effectuate its remedial purpose.’” Id. at 183. However, while

this directive sought to avoid “an overly narrow reading of the statute, it is not an invitation to

® National Organization for Women, Inc. v. Scheidler, 267 F.3d 687, 695 (7th Cir. 2001), rev’d on other
grounds, 537 U.S. 393 (2003).
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apply RICO to new purposes that Congress never intended.” Id. Rather, the meaning of specific
clauses “must be gleaned from the statute through the normal means of interpretation.” Id. at
184,

Section 1964(a) states that district courts have jurisdiction “to prevent and restrain
violations of section 1962.” To accomplish that broad objective courts can issue appropriate
orders “including, but not limited to” ordering a person to “to divest himself of any interest,
direct or indirect, in any enterprise,” and imposing “reasonable restrictions on the future
activities or investments of any person, including, but not limited to, prohibiting any person from
engaging in the same type of endeavor as the enterprise engaged in.” 18 U.S.C. § 1964(a)
(emphasis added). A constructive trust in appropriate circumstances could promote the
objectives of subsection (a) because it limits the violator’s ability to retain or conceal property
traceable to monies extracted from the victim by fraud.

Nor am I persuaded by defendants’ alternative argument that the Court’s order of April
29,2016 in which the Court deemed plaintiffs’ Fourth (Constructive Trust) and Fifth (Unjust
Enrichment) claims abandoned and granted summary judgment dismissing them without
prejudice, ECF No. 693 at 8, precludes imposition of a constructive trust. A constructive trust
claim “is not an independent basis for liability but instead seeks an equitable remedy for the
underlying RICO violation.” Empress Casino Joliet Corp. v. Blagojevich, 638 F.3d 519, 539
(7th Cir. 2011).

Finally, as to whether plaintiffs’ funds can be traced to defendants’ properties, plaintiffs
list 23 specific properties, referred to by plaintiffs as either the “Transferee Properties” or the
“Hutchens Properties,” which were acquired by Sandy or Tanya Hutchens during the class

period. See ECF No. 842 at 2-3. They add that certain other properties, including the Hutchens’
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principal residence in Thornhill, Ontario and lakefront cottage in Innisfil, Ontario were also
acquired during the class period, and that collectively, these properties were said to have a
market value exceeding $16 million in a separation agreement executed in January 2011 (three
months before this lawsuit was filed). /d. at 3-4.

Plaintiffs state that the testimony of former Hutchens accountant Martin Lapedus, current
Hutchens accountant Maury Posner, and Tanya and Sandy Hutchens themselves, showed that
millions of dollars of plaintiffs’ advance loan fees were diverted by Sandy to himself, Tanya,
Tanya’s mother, the Hutchens’ minor children, and the Transferee/Hutchens Properties. The
mechanism, per the same witnesses and admitted financial statements, was that plaintiffs’ fces
flowed through entities owned and controlled by Sandy Hutchens and were distributed to Sandy,
Tanya, her mother, the children, and the Transferee/Hutchens properties via purported
“sharcholders’ advances” or “ advances {to] affiliated companies.” Id. at 4, 6.

Defendants respond that plaintiffs’ motion

lumps all of the funds that plaintiffs tendered to lenders together, and treats all of

these funds as having been transferred to the entities over whom plaintiffs

indirectly seek a constructive trust. Although Plaintiffs acknowledge at least three

times that a constructive trust applies only to proceeds traced to wrongfully

acquired property, they do not trace specific funds that Plaintiffs paid to a specific

lender to any particular property or entity, as Colorado requires to support a

constructive trust, "
ECF No. 855 at 12.

Defendants add that plaintiffs did not dispute Tanya Hutchens’ testimony that the
properties were acquired with her own funds that she contributed to the entities. /d. at 13.
Finally, defendants argue that any property purchased before March 2008, when class members

first paid advance fees to the lenders, couldn’t have been purchased with plaintiffs’ funds. fd.

Defendants point out that plaintiffs did not cite evidence as to when the properties were acquired.
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Id. Defendants provide some of that information in a discovery response which they attach as
“Exhibit C.” ECF No. 855-3.

The Court finds that there was evidence establishing that either Sandy or Tanya Hutchens
set up a series of companies owned by Tanya or by other family members. At least some of
these identified Sandy as either an officer or director. These companies each own or owned a
separate rental property. Tanya testified that she bought these properties with her own funds.
The Court did not find Tanya’s testimony to be credible. But even if one assumes the truth of
that testimony, the question is how she obtained the funds.

Sandy Hutchens did not deny that money that came from plaintiffs’ advance loan fees
was transferred to Tanya or other family members, either through one of Sandy’s companies or
directly. The purported explanation was that these transfers were in repayment of loans made by
Tanya to Sandy and payment of sums to which Sandy committed in the 2011 separation
agreement (the parties have never divorced). The Court did not find those explanations to be
credible. Réther, the Court finds that the transfers, in whole or in part, and the use of the
transferred funds to purchase real property. in the name of Tanya, the children, or other parties
related to the family, was essentially a cover for getting plaintiffs’ funds out of the hands of
Sandy Hutchens and his companies and into the potentially safer hands of Tanya and other
family members.

I note that Tanya testified that if there was anything illegal or unlawful about the monies
she received from Sandy, she is willing to “give it back happily.” If she did this, then the
constructive trust remedy would be moot. But not a single dollar has ever been returned to the

plaintiffs by any of the Hutchens.
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Nevertheless, given the limited circumstances under which a constructive trust is an
appropriate remedy, the Court will not simply assume that all of the 23 properties identified by
the plaintiffs were purchased with plaintiffs’ money. There must be evidence from which the
Court can make that finding.

The Court has reviewed the reporter’s notes of the testimony of Maury Posner, the
Hutchens’ current accountant; and the reporter’s notes of the testimony of Tanya Hutchens. The
Court has, to date, been unable to review the testimony of the Hutchens’ former accountant,
Martin Lapedus, because his testimony was presented in the form of a video deposition, and the
Court has no copy of'it. The Court anticipated that plaintiffs’ reply on the constructive trust
motion would include specific citations to evidence in the record that would support their tracing
contention, but the reply did not contain such citations.

Based on what I have reviewed, I am comfortable at this time finding that the following
properties Were probably purchased in whole or in part by Sandy or Tanya Hutchens or entities
owned by or other family members using funds provided by plaintiffs in advance loan fees:*

. 1. 29 Laren Street Inc.

2. 3415 Errington Avenue Inc.

3. 3419 Errington Avenue Inc.

4, 331 Regent Street Inc,

5. 110-114 Pine Street Inc.

I am using the parties’ shorthand identification of the properties in the absence of more complete
descriptions of them. There are probably other properties that were purchased with funds originating
from the plaintiffs. As examples only, I note 146 Whittaker Street Inc., described in defendants’ Exhibit
C, ECF No. 855-3, as having been sold in approximately March 2008, and three properties owned by
Tanya but purportedly transferred into a trust for her children (33 Theodore Place, describged as Tanya’s
residence; 1479 Maple Street, a cottage; and 1790 Cross street, another cottage). The Court is open to
adding, subtracting or otherwise modifying the list if cither party can provide citations to appropriate
evidence.

11
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6. 15-16 Keziah Court Inc.

7. 193 Mountain Street Inc.

8. 625 Ash Street Inc.

9. 101 Service Road Inc.’

10. 146 Whittaker Street Inc.®

11. 1779 Cross Street, Innisfil, Ontario (purportedly transferred in the names of Tanya’s

children or a trust on behalf of the children)

12. Sea Doo boat

The Court will impose a constructive trust on these 12 properties and monies resulting
directly or indirectly from the use, lease or sale of the properties regardless of the title to the
properties. See Lyons v. Jefferson Bank & Trust, 793 F. Supp. 981, 986 (D. Colo. 1992) (“Legal
title notwithstanding, the very function of a constructive trust is to pierce the ‘legal’ fagade to do
equity under the circumstances),” aff’d in part, rev’d in part on other grounds, 994 F.2d 716
(10th Cir. 1993).

ORDER

1. Plaintiffs’ Motion for Entry of Partial Judgment Awarding Treble Damages Upon Jury
Verdict, ECF No. 834, is GRANTED. The Court directs that judgment be entered in favor of
plaintiffs and against Sandy Hutchens, Tanya Hutchens and Jennifer Hutchens, jointly and
severally, in the amount of $24,239,101, plus reasonable attorney’s fees, costs and prejudgment

interest in amounts to be determined.

* There was evidence that funds from Sandy Hutchens’ company, 308 Elgin Street, were transferred to
101 Service Road, one of Sandy’s properties. Whether the transfer occurred before or after Sandy’s
companies began receiving plaintiffs’ funds is unclear. Defendants® Exhibit C, ECF No. 855-3, claims
that this property was sold in approximately March 2008.

¢ See footnote 4.

12
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2. Defendants’ Motion to Decertify the Class Against Tanya Hutchens and Amend the
Class Definition to Reflect Evidence of Class-Directed Activities, ECF No. 837, is DENIED.

3. Plaintiffs’ Motioﬁ for Imposition of a Constructive Trust Against Defendants Sandy
Hutchens, Tanya Hutchens, and Jennifer Hutchens, ECF No. 842, is GRANTED IN PART AND
DENIED IN PART.

DATED this 26th day of September, 2017.
BY THE COURT:
R. Brooke Jackson
United States District Judge

13
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Civil Action No. 11-cv-01012-RBJ
CGC HOLDING COMPANY, LLC, a Colorado limited liability company,
HARLEM ALGONQUIN LLC, an Illinois limited liability company, and
JAMES T. MEDICK, on behalf of themselves and all others similarly situated,
Plaintiffs,

V.
SANDY HUTCHENS, a/k/a Fred Hayes, a/k/a Moishe Alexander, a/k/a Moshe Ben Avraham,
TANYA HUTCHENS, and '
JENNIFER HUTCHENS,

Defendants.

AMENDED and FINAL JUDGMENT

In accordance with the orders filed during the pendency of this case, and pursuant to Fed.
R. Civ. P. 58(a), the following Amended and Final Judgment is hereby entered.

This action was tried before a jury of six after illness of a seventh juror, duly sworn to try
the issues herein with U.S. District Judge R. Brooke Jackson presiding, and the jury has rendered
a verdict. The jury rendered verdicts in favor of the plaintiffs (meaning the named plaintiffs and
members of the certified plaintiff class) and against defendants Sandy Hutchens, Tanya Hutchens
and Jennifer Hutchens, finding as to each defendant that he or she violated both 18 U.S.C. §
1962(c) and 18 U.S.C. § 1962(d), and awarding damages in the total amount of $8,421,367.00.
Pursuant to 18 U.S.C. § 1964(c), those damages are trebled. After trebling, the amount of

pretrial settlements is deducted. Accordingly, it is
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ORDERED that judgment is entered on behalf of the plaintiffs, CGC HOLDING
COMPANY, LLC, a Colorado limited liability company, HARLEM ALGONQUIN LLC, an
linois limited liability company, JAMES T, MEDICK, and class members, and against the
defendants, SANDY HUTCHENS, a/k/a Fred Hayes, a/k/a Moishe Alexander, a/k/a Moshe Ben
Avraham, TANYA HUTCHENS and JENNIFER HUTCHENS, jointly and severally, with
compensatory damages in the amount of $8,421,367, trebled, minus pretrial settlements in the
amount of $1,025,000, for a total of $24,239,101. 1t is

FURTHER ORDERED that a constructive trust is imposed on certain Ontario, Canada
properties owned by Sandy Hutchens, or Tanya Hutchens, or Jennifer Hutchens, or any other
family member of any of Sandy, Tanya or Jennifer Hutchens, which properties are known as

1. 29 Laren Street Inc.

2. 3415 Errington Avenue Inc.

3. 3419 Errington Avenue Inc.

4. 331 Regent Street Inc.

5. 110-114 Pine Street Inc.

6. 15-16 Keziah Court Inc.

7. 193 Mountain Street Inc.

8. 625 Ash Street Inc.

9. 101 Service Road Inc.

10. 146 Whittaker Street Inc,

11. 1779 Cross Street, Innisfil, Ontario.

12. Sea Doo boatl. At least $21,000 (of plaintiffs’ advance loan fees) is traceable to this

asset.
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3.

14.

15.

16.

17.

18.

Estate of Hutchens. At least $615,000 appears to be traceable to this asset.
364 Morris Street Inc. At least $4,000 is traceable to this asset.

367-369 Howey Drive Inc. At least $4,000 is traceable to this asset.

720 Cambrian Heights Inc. At least $1,500 ‘iAs traceable to this asset,

33 Theodore Place. At least $379,968 appears to be traceable to this asset.
JBD Holding and/or JBD Family. At least $400,000 is traceable to this asset.

The constructive trust includes all monies resulting directly or indirectly from the

use, lease or sale of the properties regardless of the title to the properties and is for the

- full amount of the Judgment entered by the Court. The burden is on the plaintiffs to trace

their application fees to specific properties. It is

FURTHER ORDERED that the Court awards attorney’s fees to the plaintiffs of one-third

of the amounts collected on the common fund created by this Amended and Final Judgment

(524,239,101 plus interest), to be taken proportionately out of funds as they are collected so that

counsel and clients share the collections contemporaneously and proportionately as they are

received. Itis

FURTHER ORDERED that pursuant to 18 U.S.C, § 1964(c), Fed. R Civ. P, 54(d)(1) and

D.C.COLO.LCivR 54.1, plaintiff are awarded costs against Sandy Hutchens, Tanya Hutchens

and Jennifer Hutchens, jointly and severally, in the amount of $33,237.89. It is

FURTHER ORDERED that plaintiffs are awarded prejudgment interest on $8,421,367 at

the rate of 1.31% compounded annually from April 15, 2011 through September 26, 2017

against Sandy Hutchens, Tanya Hutchens and Jennifer Hutchens, jointly and severally, in the

total amount of $737,911.68. It is
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FURTHER ORDERED that post-judgment interest at the federal rate of 1.31% will run
on the unsatisfied portion of the judgment from September 27, 2017 until the judgment is

satisfied.

Dated at Denver, Colorado this 18th day of December, 2017.

FOR THE COURT:
JEFFREY P. COLWELL, CLERK

By: s/ J. Dynes

J.DYNES
Deputy Clerk

APPROVED BY THE COURT:
s/ R. Brooke Jackson

United States District Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Judge R. Brooke Jackson

Civil Action No. 11-cv-01012-RBJ-KLM

CGC HOLDING COMPANY, LLC, a Colorado limited liability company;

HARLEM ALGONQUIN LLC, an Illinois limited liability company; and

JAMES T. MEDICK; on behalf of themselves and all others similarly situated,
Plaintiffs,

V.

SANDY HUTCHENS, a/k/a Fred Hayes, a’k/a Moishe Alexander,
a/k/a Moshe Ben Avraham, et al,

Defendants.

RULINGS ON ADDITIONAL POST-TRIAL MOTIONS

On September 26, 2017 this Court entered a partial judgment in favor of the named
plaintiffs and class members (hereafter  plaintiffs”) in the amount of $24,239,101, jointly and
severally against Sandy, Tanya and Jennifer Hutchens (the Hutchens defendants). The Court
also imposed a constructive trust on certain properties and awarded attorney’s fees, costs and
interest to the plaintiffs. ECF No. 860. On the same day the Court issued rulings on post-trial
motions. ECF No. 859. This order addresses additional motions that have been filed since that
time and directs the entry of an Amended and Final Judgment.

I. PLAINTIFFS’ MOTION FOR COSTS, ECF NO. 865.

This motion has three parts: attorney’s fees, costs and prejudgment interest.

A. Attorney’s Fees.

The partial judgment awarded attorney’s fees as provided by RICO, 18 U.S.C. § 1964(c),

but no amount was specified at that time. Attorney’s fees in common-fund cases are determined

1
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either by a percentage of the fund or by the lodestar approach. Chieftain Royalty Co. v. Enervest
Energy Institutional Fund XIII-WIB, L.P., 861 F.3d 1182, 1185-86 (10th Cir. 2017), T will
consider both methods in evaluating plaintiffs’ specific fee request.

1. The percentage of common fund method.

Plaintiffs’ lawyers have informed the Court that they agreed to represent the plaintiffs on
a contingency fee basis. They request an award of one-third of the common fund, i.e., the
judgment entered against the Hutchens’ defendants to the extent it is collected. A percentage of
the fund is generally the preferred method in cases like this one. Chieftain Royalty, 861 F.3d at
1186.

The Hutchens defendants have made several objections to the fee application. See ECF
No. 879. But while I have considered defendants’ objections and used them to test my own
thinking, in reality the defendants do not have a “dog in this hunt.” The fee will be taken out of
whatever amount is collected, and it will not add to the defendants’ burden.

Plaintiffs® counsel do not seek to be paid before, or disproportionately to, their clients.
Rather, every dollar collected on the judgment will be apportioned between counsel and client,
so that the clients will benefit from the recoveries simultaneously and proportionately to the
benefit realized by counsel. Accordingly, the common fund method is appropriate, and the
question is whether one-third is reasonable.

2. Lodestar.

The “lodestar” is the product of hours reasonably expended times a reasonable hourly
rate, and it is presumed to be a reasonable fee. Robinson v. City of Edmund, 160 F.3d 1275,
1281 (10th Cir. 1998). After calculating the lodestar courts consider several other factors in

determining whether to award the lodestar or some variation up or down from it. In Johnson v.
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Georgia Highway Express, Inc., 488 F. 2d 714 (5th Cir. 1974) the court provided what has
become an oft-cited list of factors that courts can consider.' The Colorado Rules of Professional
Conduct provide a similar list of relevant factors.

. Plaintiffs’ counsel represent that the lodestar in this case totals $4,200,554. Defendants
complain that plaintiffs have not produced itemized billing records, but as I have said, they
essentially have no stake in the percentage of the amounts collected on the judgment that goés to
the lawyers. Plaintiffs offer to produce their itemized billing records for in camera inspection by
the Court. 1always expect lawyers to keep track of their time, and I require production of
itemized billings in most cases. For the reasons set forth next, however, [ do not find that it is
necessary to produce the billing records in this instance.

Plaintiffs’ present lawyers, Scott R. Shepherd and Kevin P. Roddy, stepped into this case
when, for reasons I will explain later, it arguably was on life support. They resurrected the case,
managed to obtain significant settlements from defendants other than the Hutchens defendants,
and ultimately obtained a very large verdict at trial against the Hutchens defendants. The named

plaintiffs have expressed their satisfaction and appreciation for their work. The Court has not

' Johnson begins with the lodestar and lists 12 factors or guidelines for courts then to consider in
determining reasonableness: (1) the time and labor required; (2) the novelty and difficulty of the
questions; (3) the skill required; (4) preclusion of other employment; (5) the customary fee in the
community; (6) whether the fee is fixed or contingent; (7) time limitations imposed by the client or the
circumstances; (8) the amount involved and the results obtained; (9) the experience, reputation and ability
of the attorney’s; (10) the undesirability of the case; (11) the nature and relationship of the professional
relationship with the client; and (12) awards in similar cases. Id. at 717-19.

* The Colorado Rules of Professional Conduct are found as an Appendix to Chapters 18 to 20,
COLORADO COURT RULES — STATE (2015). These factors identified in Rule 1.5 are (1) time and labor
required, (2) likelihood of preclusion of other employment, (3) fee customarily charged in the locality, (4)
amount involved and results obtained, (5) time limitations imposed by the client or circumstances, (6)
nature and length of the professional relationship, (7) experience, reputation, and ability of the lawyer(s),
and (8) whether the fee is fixed or contingent.
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heard a word of discontent from any class member, nor would I expect to in view of the results
obtained.

Mr. Shepherd and Mr. Roddy have represented to the Court, as officers of the Court, that
they and their associates recorded time on a daily basis in the same manner as they do for clients
who are billed on an hourly basis, They have represented that they have reviewed the time
entries and excluded “unjustified” time, including all paralegal time other than that rendered by
the original plaintiffs’ attorney, John Head (more on that later), again as they would do for
hourly billing clients. Each of them has used a $500 per hour billing rate which is the rate
approved by Magistrate Judge Mix in imposing sanctions on the Hutchens defendants for
discovery violations, rather than their regular hourly rates which range between $700 and $800
per hour. The work of junior attorneys has also been calculated at rates below their regular rates.
See Shepherd Affidavit, ECF No. 865-1, at Y4, 7-9; Roddy Affidavit, ECF No. 865-2, at {4, 8-
10.

Included in the total lodestar are 1,828 hours at $475 per hour recorded by attorney John
Head, the original plaintiffs’ attorney in the case, and an additional 1,415.70 hours recorded by
Mr. Head at a paralegal rate of $85 per hour while Mr. Head was working for Mr. Shepherd and
Mr. Roddy (again, more on that later).

In sum, I am satisfied that the hours submitted and rates used were reasonable, that
$4,200,554’ is the lodestar, and that it provides a reasonable point of beginning in evaluating the
fee requested.

3. The Johnson factors.

The Johnson factors are relevant whether the percentage of common fund or lodestar

method is used. Iturn to them next.
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a. Time and Labor Required.

It is implicit in my conclusion that the time recorded was reasonable that the hours were
necessary. By way of further explanation, this was a difficult case on many levels. In terms of
facts, fraud is difficult to prove. Figuring out the roles not only of the three Hutchens defendants
but also related entities, lawyers, accountants and realtors was difficult. Discovery was an
enormous challenge, in part because of the number of depositions and volume of documents
involved, in part because of its international nature (the majority of the defendants and others
involved in the fraudulent acts were Canadians), and in part because of %he Hutchens defendants’
failure and refusal to respond fully to appropriate discovery. Discdvery disputes required
multiple ruiings by this Court and by Magistrate Judge Mix who ultimately imposed substantial
morietary sanctions on the defendants (a sanction that had not been paid as of the trial date). As
indicated, counsel participated in successful settlement negotiations with several other
defendants and successfully prosecuted a two-week jury trial.

The legal issues were also challenging. RICO cases are difficult. At the beginning of the
case defendants raised interesting and novel issues concerning the reach of RICO, i.e.,
jurisdictional and service challenges that were vigorously asserted and briefed. Class
certification is always time-intensive and difficult. Once this Court certified the class, an
interlocutory appeal was filed which ultimately resulted in a lengthy order affirming the
certification. CGC Holding Co., LLC v. Broad and Cassel, 773 F.3d 1076 (10th Cir. 2014). The
Hutchens defendants unsuccessfully sought interlocutory appeals on several other issues as well.

On August 14, 2014 attorney John Head, who filed the case and alone prosecuted it for

the first three years of its existence, moved to withdraw. ECF No, 503. The grounds were that
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he had been suspended from the practice of law based on matters unrelated to this case. Jd. His
motion was granted, ECF No. 504, leaving the plaintiffs unrepresented.

Fortunately for the plaintiffs, very little was happening in the case at that time, because
the case was stayed while appellate proceedings concerning this Court’s class action certification
ran their course. The Tenth Circuit’s ruling came down on December 8, 2014, approximately
four months after Mr. Head withdrew. ECF No. 506. The mandate issued on December 30,
2015. ECF No. 509. The very next day, December 31, 2015, defendant Alvin Meisels filed a
motion to lift the stay and for an order th> show cause why the class claims should not be
dismissed if plaintiffs could not secure new and adequate counsel within 30 days. ECF No. 508.
At that point I thought it unlikely that plaintiffs would be able find new counsel who would be
willing and able to take over a case of this magnitude on a contingent fee.

To my surprise, on January 22, 2015 Mr. Shepherd and Mr. Roddy filed notices of
appearance on behalf of plaintiffs and the class. ECF Nos. 511 and 512. They presumably had
spent time investigating whether to become involved, and they had to get up to speed on what
had happened during what was by then nearly four years of litigation. But before long they
begin the process of negotiating settlements with the remaining defendants other than the
Hutchens defendants. Back in 2013 Mr. Head had negotiated a settlement that enabled him to
pay expenses and keep going. By the end of 2015 Mr. Shepherd and Mr. Roddy had negotiated
just over $1,000,000 in additional settlements. But that was many months, many motions, many
hearings, and many hours logged by plaintiffs’ counsel before the case was finally brought to
trial against the Hutchens defendants in May, 2017.

Finally, I note that it is difficult to understate the degree of opposition that plaintiffs’

counsel faced and ultimately overcame in this case. The Hutchens defendants were represented
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by at least five different law firms along the way. The case set new records for me in terms of
motions, hearings, orders, appeals, and scorched earth litigation. The Hutchens deféndants were
filing notices of appeal up to almost literally the day of trial. See ECF Nos. 752, 775, 776, 789.
The trial was moved from April 17, 2017 to May 1, 2017 while one of their appeals was still
pending, See ECF No. 783. One need only look at the docket entries, numbering 889 entries as
of December 15, 2017, to know why so many hours have been required to prosecute (and
defend) this case.

b. Novelty and Difficulty.

RICO is a difficult statute to understand and to apply. As ! have said, many of the early
motions addressed relatively novel issues, particularly concerning the application of RICO to
frauds initiated by foreign citizens but perpetrated in the United States. The Hutchens
defendants were still raising RICO-related issues in a flurry of motions and appeals filed in the

~spring of 2017 as the trial date was looming. The issues surrounding class certification were not
necessarily novel, but they were difficult as is indicated by the length and depth of the Tenth
Circuit’s opinion on the subject. The fact issues, particularly the hurdles facing the plaintiffs in
the discovery process, were difficult as well. Tﬁis was a complex, intensely litigated, and
difficult case.

c¢. The Skill Required.

Mr. Head put the basic pieces of the case together, and worked hard and long to cio s0.
His was a vital role, and he demonstrated a reasonable degree of experience and skill in getting
the case off the ground. However, the case (number of defendants, number of motions, number
of issues needing briefing, massive discovery, negotiating settlements, organizing the case for

trial) was too much for one man to handle.
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Mr. Shepherd and Mr. Roddy brought skills and experience in large class action litigation
that were sorely needed. Mr. Shepherd informs the Court that he has specialized in representing
primarily plaintiffs in complex cases including class actions and derivative actions since his
graduation in 1985 from the University of Chicago Law School. He is the first named partner in
a Pennsylvania-based firm which specializes in such work. See ECF No. 865-1 at 2 and passim.
Mr. Roddy informs the Court he has specialized in representing parties, typically plaintiffs, in
complex cases including class actions since 1987. He is a partner in a large New Jersey-based
firm that does such work among other specialties; See ECF No. 865-2 at 2 and passim.

Perhaps of fnost importance, Mr. Shepherd and Mr. Roddy brought “finishing” skills to
the case. They and their associates pulled it all together, focused on preparing the case for trial,
and d.isplayed trial skills that only comes from years of experience. All in all, they did an
excellent job.

d. Preclusion of Other Employment.

Mr. Shepherd and Mr. Roddy have not identified specific clients or projects that they
could not take on after they jumped into this case in January 2015, but obviously a case
involving this many hours of work impacts the involved lawyers’ ability to work on other cases.

e. The Customary Fee in the Community.

In John Vaszlavik v. Storage Technology Corp., No. 95-872525, 2000 W1, 1268824 (D.
Colo. Mar. 9, 2000), Judge Babcock observed that “[cJourts have applied one of two methods for
determining attorney’s fee awards in common fund cases: (1) by a ‘percentage of the fund,’ or
(2) by the ‘lodestar plus multiplier’ or ‘enhanced lodestar,” which multiplies the reasonable hours
expended by a reasonable hourly rate, and finally by an additional percentage to compensate for

risk.” Id. at 1. He added that in his experience with common fund fee awards, 30 % of the fund
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created by a settlement is typical, and he awarded 30 % in that case. Id. at **2, 4. In contrast
with the present case, the Vaszlavik case was settled, not tried, and there was no indication that
the plaintiffs would have difficulty collecting the judgment.

In Lucken Family Limited Partnership, LLLP v. Ultra Resources, Inc., No. 09-cv-01543-
REB-KMT, 2010 WL 5387559 (D. Colo. Dec. 22, 2010) Judge Blackburn stated that “[t]he
customary fee awarded to class counsel in a common fund settlement is approximately one third
of the total economic benefit bestowed on the class.” Id at *5. In that case the fee requested and
approved was 11.68% of the common fund but 33 1/3% of the bayments to the two classes, net
of expenses. Id. at *3. It represented a lodestar multiplier of 1.82 times regular hourly rates,
which the court stated was much lower than lodestar multipliers that federal courts have
“consistently approved in other class action cases.” Id. Again, this was a settlement, not a trial
verdict where collection was in serious question.

[ add that, as Judges Babcock and Blackburn noted, a lodestar multiplier makes sense in
such cases. There is obvious risk involved in any case taken on a contingent fee, and the
multiplier accounts for the risk and compensates to some extent for other cases that are lost, and
no fee is received.

[ Fixed or Contingent

The fee was contingent, as [ have discussed. No more need be said here.

g Time Limitations Imposed by the Client or the Circumstances.

The meﬁnbers of the class were applicants for loans at a time when many of them were
desperately in need of funds but the economy was such that commercial loans were hard to come
by. Ultimately, for various reasons, the applicants probably would not have qualified for the

loans they sought from legitimate lenders, and they so stipulated. The problem was that the
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Hutchens defendants fraudulently extracted approximately more than $8 million in “non-
refundable” loan application fees from these applicants. Undoubtedly the fees represented
money that the applicants were in no position to lose. But the Court is unaware of any time
limitations placed on counsel by the clients, and the absurd length of this litigation belies any
such urgency in any event.

Plaintiffs’ counsel point out that they often had to work under difficult time limitations.
However, I do not regard this case as substantially different from most complex litigation in that
regard.

h. The Results Obtained.

The settlements, all together in the range of $1.3 million, were themselves a quite
favorable result. A $24 million verdict, achieved at little if any out of pocket cost to the clients
(thanks to the settlements) would be a spectacular result if it (or even a significant part of it) is
collected. That remains to be seen, but I do not doubt that Mr. Shepherd and Mr. Roddy will
doggedly pursue collection on behalf of the plaintiffs as well as themselves,

i Exp.erience, Reputation and Ability of the Attorneys.

1 discussed Mr. Shepherd’s and Mr. Roddy’s credentials earlier in this order. My
observation was that their legal work was excellent.

J. The Undesirability of the Case.

This is not a case that involves an unpopular client or that would expose counsel to
criticism in the media. Moreover, it follows from the fact that Mr. Head, Mr. Shepherd and Mr.
Roddy undertook the case on a contingent fee that they did not find it to be undesirable to
become involved. If they collect the judgment it will prove to have been incredibly desirable for

clients and lawyers alike. But they took a huge risk when they signed on, both in terms of time

10
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and out-of-pocket expenses, and they face more risk on appeal and in efforts to ccﬁlect the
judgment,

k. The Professional Relationship with the Client.

To the best of my knowledge, there was no relationship between lawyers and clients
before this case. This is not a factor in my evaluation.

I. Awards in Similar Cases. |

In addition to the cases discussed above from the Tenth Circuit and this district, plaintiffs
cite a number of cases from other jurisdictions indicating that fees in the range of 30 to 40 % are
frequently approved in class action cases. ECF No. 865 at 8-9.

4. Conclusion Regarding Attorney’s Fees.

I conclude that one-third of the amounts collected on the judgment is a reasonable fee, | If
the entire judgment is collected, and therefore one-third of the whole amount is taken as an
attorney’s fee, it would represent an enhancement of approximately 1.9 times the lodestar. In the
circumstances, particularly where the plaintiffs still have to overcome a potential appeal and
collect the judgment, no easy task, that enhancement is entirely fair and appropriate.

B. Costs.

Plaintiffs are entitled to an award of costs pursuant to 18 U.S.C. 1964(c); Fed. R. Civ. P.
54(d)(1); and D.C.COLO.LCivR 54.1. Accordingly, the Court included an award of costs in its
judgment. ECF No. 860 at 3. Plaintiffs then submitted their bill of costs. ECF No. 863. The
Hutchens defendants did not oppose the request, and on December 6, 2017 the Clerk taxed costs
in the amount of $33,237.89 against the Hutchens defendants. This amount -will be included in

an Amended and Final Judgment.

11
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C. Prejudgment Interest.

The Court included an award of interest in the judgment without specifying either the rate
or whether the interest award included prejudgment as well as péstjudgment interest. Plaintiffs
request an éward of prejudgment interest on the entire verdict amount at the Colorado statutory
rate of 8% compounded annually. ECF No. 865 at 17-19.

The Hutchens defendants argue that any prejudgment interest is inappropriate because
“[tThe trebled damages that the court awarcied under RICO already more than compensate
plaintiffs for the time value of their fuﬁds.” ECF No. 879 at 7. That argument misses the mark.
The trebling feature is not compensatory but is a statutory penalty for engaging in fraud in
violation of RICO. Defendants alternatively suggest that prejudgment interest should not be
awarded on the trebled component of plaintiffs’ damages, because to that extent, at least,
plaintiffs never had and thus never lost those funds, and interest on them would not be
compensatory. Id. 1agree.

An award of prejudgment interest in a RICO case is discretidnary. See, e.g., Abou-
Khadra v. Mahshie, 4 F.3d 1071, 1084 (2d Cir. 1993 (“Since the RICO statute does not contain
any provisions regarding the award of prejudgment interest, the district court had discretion as to
whether to award such interest.”). In the Tenth Circuit, prejudgnﬁent interest is awarded, if at all,
if the award would compensate the injured party. White v. Chafin, 862 F.3d 1065, 1067-68 (10th
Cir. 2017). If the award would be compensatory, “the district court ‘must still determine whether
the equities would preclude the award of prejudgment interest.”” Caldwell v. Life Ins. Co. of N,
Am., 287 F.3d 1276, 1286 (10th Cir. 2002) (quoting Eastman Kodak Co. v. Westway Motor

Freight, Inc., 949 F.2d 317, 321 (10th Cir. 1991)).
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Here, the jury awarded $8,421,367 in compensatory damages representing plaintiffs’
forfeited application fees. They would have had the use of those funds had they not been
fraudulently obtained from them. Prejudgment interest on that amount would be compensatory,
and I find that there is no inequity in making the perpetrators of the fraud pay prejudgment
interest to that extent. Prejudgment interest trebled portion of the judgment would not be
compensatory.

The remaining questions are what rate to use and from what starting date. Plaintiffs ask
the Court to apply § 5-12-102 of the Colorado Revised Statutes in setting the rate. [ find that to
be inappropriate in this case. First, this was a case brought in a federal court under a federal
statute. Second, the Colorado statute is designed to extract the gain or benefit realized by the
defendant who wrongfully withheld money to which the plaintiff was entitled. Id. at subsection
(1)(a). Ifthere is no evidence of the gain or benefif realized, then 8% compounded annually is
the default rate. Thus, the focus is not to compensate the victim, as such, but to deny the
wrongdoer the benefit of his wrongdoing.

As I noted last year in another case, “district courts are afforded discretion in determining
an applicable interest rate.” Chiddix Excavating, Inc. v. Colorado Springs Utilities, No. 14-cv-
03355-RBJ, 2016 WL 6777829, at *8 (D. Colo. Nov. 7, 2016). 1also noted there that “a number
of circuit courts have held that the federal postjudgment rate is appropriate for fixing the
prejudgment rate unless the equities of a particular case require a different rate.” Id. 1do not
find that the equities require a different rate in this case. While the trebling was an appropriate
penalty, nevertheless, from an equitable standpoint, it decreases the need to depart from the

federal rate.

13
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I take judicial notice that the federal postjudgment rate, set pursuant to 28 U.S.C. § 1961,
was 1.31% on September 26, 2017, the date of this Court’s partial judgment. The plaintiffs and
class members delivered their application fees to the Hutchens defendants on many different
dates, and it would be impractical to attempt to calculate individual amounts of prejudgment
interest, indeed impossible on the record available to me. Accordingly, the Court deems the date
of the filing of the suit as the date from which prejudgment interest will be calculated.
Accordingly, the Amended and Final Judgment will include an award of prejudgment interest at
1.31% on $8,421,367 compounded annually ffom April 15,2011 through Septembér 26,2017, 1

have calculated the amount to be $737,911.68 as explained in the following chart:

8,421,367 x.0131 = 110,319.91 4/15/11 to 4/15/12
8,531,868.91 x.0131 = 111,765.10 4/15/12 to 4/15/13
8,643,634.01 x.0131 = 113,231.61 4/15/13 t0 4/15/14
8,756,865.62 x.0131 = 114,714.94 4/156/14 to 4/15/15
8,871,580.56 x.0131 = 116,217.71 4/15/15 o 4/15/16
8,987,798.27 x.0131 = 117,740.16 4/15/16 to 4/15/17
9,105,538.43 x .0131 x 165/365 53,922.25 4/15/17 to 9/26/17
TOTAL $737,911.68

Post judgment interest on the unsatisfied portion of the full judgment amount will run at
the same 1.31% rate, compounded annually, September 27, 2017 until the judgment is satisfied.

. TANYA HUTCHENS’ MOTION FOR ENTRY OF JUDGMENT AS A
MATTER OF LAW UNDER F.R.C.P. 50(b) OR, ALTERNATIVELY, FOR A NEW
TRIAL UNDER F.R.C.P. 59(A)(1)(a), ECF No. 866.

I addressed Tanya Hutchens® arguments when I ruled on pretrial motions, again in
denying her Rule motions at trial, and again in ruling on Tanya Hutchens’ motion to decertify the

class as against her. ECF No. 859. Repetition has not changed my mind. The motion is denied.

14
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III. SANDY HUTCHENS’ MOTION FOR ENTRY OF JUDGMENT AS A
MATTER OF LAW UNDER F.R.C.P. 50(b), ECF No. 867. |

Mr. Hutchens renews his motion for entry of judgment as a matter of law based on the
“distinctiveness” requirement of § 1962(c) of RICO. The statute provides,

It shall be unlawful for any person employed by or associated with any enterprise

engaged in, or the activities of which affect, interstate or foreign commerce, to

conduct or participate, directly or indirectly, in the conduct of such enterprise’s
affairs through a pattern of racketeering activity or collection of unlawful debt.

18 U.S.C. § 1962(c) (emphasis added). In Cedric Kushner Promotions, Lid. v. King, 533 U.S.
158 (2001) the Court noted that the “person” must be distinct from the “enterprise,” i.e., the
enterprise cannot be the same person by a different name. /d. at 161. The Court held in that case
that the president and sole shareholder of a closely held corporation was sufficiently distinct
from the corporation for this purpose because the corporation was a éeparate legal entity. Id. at
163-66. Mr. Hutchens argues thgt the requisite distinétiveness does not exist here.

The “person” with respect to this motion is Sandy Hutchens, and the “enterprise” is a
group of four or five companies associated with him. His argument is that because plaintiffs.
alleged in this case that the companies were alter egos of Mr. Hutchens, the requisite
distinctiveness is missing. He made the same argument in a motion for judgment on the
pleadings shortly before trial, which I denied as untimely. But he made a Rule 50(a) motion
based on the same argument at the close of plaintiffs’ evidence, and a Rule 50(b) motion based
on the same argument after the verdict was announced. I denied both motions.

In support of the néw renewed Rule 50(b) motion counsel attaches a transcript of the oral
motion made at the conclusion of plaintiffs’ evidence and a portion of my ruling denying the
motion. ECF No. 867-1. Counsel there acknowledged that the five companies are each separate

legal entities, much like in Kushner. The difference, she argued, is that plaintiffs here alleged

15
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that they were Sandy Hutchens’ alter egos. Mr. Hutchens argues that he can take advantage of
plaintiffs’ allegation to distinguish Kushner. See id. at 3-4.

I did not agree then, and I do not agree now. Wﬁether the corporate veil could have been
pierced or not, the fact remains that the five entities were separate legal entities. They acted as
lenders. They had addresses, letterheads, phone numbers, and at least purportedly, employees.
Most importantly, they were corporations with their own legal existence. I concluded that the
reasoning of Kushner applied, and I cited other cases that supported my conclusion. Id. at 11-13,
Finally, I concluded that this interpretation of the distinctiveness requirement fit the purpose of
RICO, i.e., “to protect[] the public from thosé who would unlawfully use an ‘enterprise’
(whether legitimate or illegitimatej as a vehicle through which ‘unlawful activity is committed.’”
Id at 15-17 (quoting Kushner, 533 U.S. at 164),

Mr. Hutchens wishes to take advantage of plaintiffs’ aiter ego allegation. Plaintiffs could
as easily wish to take advantage of Mr. Hutchens’ denial that the companies were hié alter egos.
In the end, however, it is not the parties’ respective litigation positions but the actual facts that
drive the decision. These were separate legal entities. In their response brief plaintiffs update
the research, citing additional cases that they contend support this Court’s denial of Mr.
Hutchens’ Rule 50(b) motion. ECF No. 873 at 8-9. I agree with those authorities, stand by my
analysis, and once again deny Mr. Hut.chens’ motion,

IV. DEFENDANTS’ F.R.C.P. 59(¢) MOTION TO ALTER OR AMEND
JUDGMENT IMPOSING CONSTRUCTIVE TRUST, ECF No. 868.

The Court granted plaintiffs’ post-trial motion for imposition of a constructive trust on

certain of defendants’ properties. ECF No. 859 at 6-12. The Court’s judgment incorporated this

ruling. ECF No. 860 at 2-3.

16
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The first argument in the present motion essentially asks the Court to reconsider that
ruling and decline to impose a constructive trust at all. ECF No. 868. I considered the parties’
respective briefs on the constructive trust issue, made my decision, and explained my reasoning
in the previous order. I have been givén no good reason to change my analysis now.

The second argument is that the Cburt did not give the Hutchens defendants an
opportunity to assert an “unclean hands” defense. Not so. Defendants asserted “unclean hands”
along with a myriad of other affirmative defenses in their Answer to the Amended Complaint.
See ECF No 185 at 13-16, specifically at §148 (“Plaintiffs claims are barred by the AOCtrine of
unclean hands.”). It is true that in ruling on summary judgment issues before trial the Court
deemed plaintiffs’ fourth and fifth claims (constructive trust and unjust enrichment) to have been
abandoned as independent claims for relief and dismissed them. ECF No. 693 at 7-9. But
plaintiffs requested the ifnposition of a constructive trust after trial as a post-trial remedy. ECF
No. 842. Defendants’ response did raise and argue the “unclean hands” issue. See ECF No. 855
at 6-10. The Court was not persuaded then or now.

Defendants’ third argument suggests that the partial judgment was unclear as to which
property interests were subject to the constructive trust, first because it did not distinguish
between the entities that own the property and the property itself, and, second, because the
majority of the listed properties are not owned by the Hutchens defendants but instead by
separate entities as to which the Court has no Jurisdiction. ECF No. 868 at 8-9. The Court used
the best identifier available to it to describe the properties subject to the constructive trust. If that
was the identification of the entity that owns the property, the trust nevertheless binds the actual
property. As for ownership by other than the Hutchens defendants, the partial judgment stated

that “[t]he constructive trust includes monies resulting directly or indirectly from the use, lease
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or sale of the properties regardless of the title to the properties.” ECF No. 860 at 3. Put another
way, a constructive trust is imposed on monies or properties derived from the application fees
obtained from the plaintiffs by fraud, regardless of present ownership. It would not surprise me
to learn that the Hutchens defendants have transferred some of the fruits of their fraud to other
persons or entities. Plaintiffs nevertheless have a constructive trust on the assets if they can trace
their funds to them, no matter how many times they have been transferred, where they are, or by
whom they are now held.

Finally, the Hutchens defendants argué that the Court erred in imposing a constructive
trust for the full amount of the verdict rather than the amounts plaintiffs can trace. ECF No. 868
at 10-13. This mixes apples and oranges. The‘trust only is imposed on assets traceable from the
plaintiffs’ loan applicatién fees. That was clearly stated in the order imposing the trust. See ECF
No. 859 at 6-12. But traceable assets are included up to the full extent of the judgment,

In my order imposing the constructive trust I noted that the list of properties was
probably incomplete, particularly because I did not have the trial testimony (by video deposition)
of the Hutchens’ former accountant, Martin Lapedus, available to me when I wrote the order. [
indicated that I would be “open to adding, subtracting or otherwise modifying the list if either
party can provide citations to appropriate evidence.” ECF Nol. 859 at 11 n.4. The plaintiffs
provided additional evidence for the Lapedus testimony and trial exhibits related to it. See ECF
No. 861. In response, the Hutchens defendants primarily reassert the same arguments opposing
the imposition of a constructive trust. See ECF No. 875 af 1-6.

Defendants do respond to plaintiffs’ claims that advance loan fees that were paid to 308
Elgin (one of the five entities that comprised the RICO enterprise) were passed through to the

Hutchens home at 33 Theodore ($379,968 and to the Estate of Hutchens ($615,000). They
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inform the Court that in “a related Canadian action” Mr. Lapedus testified that funds received by
308 Elgin from an entify related to an Oxley-related entity were passed through to 33 Theodore |
Place. In addition, bank records, as explained in a declaration of Moishe Alexander, show that
Oxley funds were passed through to both 33 Theodore Place and the Estate of Hutchens. /d. at
6-8.

At a minimum these arguments conﬁrm that application fees were diverted to the
Hutchens’ home and the Estate of Hutchens. As T understand it, Paul Oxley and/or entities
related to him applied for a ioan .or loans and paid advance application fees. My understanding is
that Mr. Oxley and his entities épted out of the class. Moreover, the fact that Oxley money went
to 33 Theodore Place and the Estate of Hutchens does not prove that plaintiffs’ figures are
wrong. Plaintiffs claim that $994,968 of their fees went through 308 Elgin to the two properties.
But Mr. Lapedus testified that $1,050,317 of advance loan fees were received and taken into
income by 308 Elgin in 2008, and that $1,850,000 in fees were received but not taken into
income in that year. ECF No. 861-2 (Tr. pp. 75-76). In 2009 $626,227 in advance fees were
received and booked as income by 308 Elgin. Id at 23 (Tr. p. 78). It appears that advance fees
'provided by the plaintiffs and Oxley might have been paid to 308 Elgin and passed through to
the two properties.

The only other entity that the Hutchens defendants single out is 1779 Cross Street,
Innisfil, Ontario. They inform the Court that that property is not owned by the Hutchens
defendants; rather, it is held in trust for the Hutchens children and has been since 2006. But if
any of the plaintiffs’ funds can be traced to that property, then those traced funds would be

subject to the constructive trust,
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Defendants attempt to supplement their opposition to a constructive trust with a
declaration of Sandy Hutchens (to whom they still refer as “Moishe Alexander”). ECF No. 883.
Suffice it to say this Court does not find Mr, Hutchens’ declération to be credible. He was the
n;:astermind of the fraudulent scheme, and the Court found his trial testimony concerning what he
and the other defendants did or did not do to be incredible.. His declaration, not subject to cross-
examination, is also not credible.

The Hutchens defendants’ motion to alter or amend the judgment regarding the
constructive trust is denied. The Court will amend the judgment in light of the supplemental
evidence provided.

V. PLAINTIFFS’ AND CLASS MEMBERS’ MOTION TO STRIKE THE
HUTCHENS DEFENDANTS’ UNTIMELY RESPONSE [DE 879] TO PLAINTIFFS’ AND
CLASS MEMBERS [SIC] MOTION FOR AN AWARD OF THE COSTS OF THE SUIT,
INCLUDING ATTORNEY [SIC] FEES, AND PRE-JUDGMENT INTEREST [DE 865],
ECF No. 881.

As I noted above, the defendants essentially lacked standing to dispute the method of
determining attorney’s fees because the fees will be taken out of the common fund owed by the
Hutchens defendants to the plaintiffs, not added to it. The Court nevertheless elected to consider
defendants’ positions on attorneys’ fees and prejudgment interest as an aid to the Court’s
exercise of its discretion. The motion is denied.

ORDER

1. Plaintiffs’ and Class Members’ Motion for an Award of the Cost of the Suit, Including

Attorneys’ Fees, and Pre-Judgment Interest, ECF No. 865, is GRANTED IN PART AND

DENIED IN PART, as discussed in the body of this order.
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2. Tanya Hutchens’ Motion for Entry of Judgment, etc., ECF No. 866, is DENIED.

3. Sandy Hutchens’ Motion for Entry of Judgment as a Matter of Law, ECF No. 867, is
DENIED.

4. Defendants’ Motion to Alter or Amend the Judgment, ECF No. 868, is DENIED. The
Court will amend the judgment to clarify the list of properties subject to the constructive trust.

5. Plaintiffs’ Motion to Strike Defendants’ Untimely Response, etc., ECF No. 881, is
DENIED.

DATED this 18th day of December, 2017.
BY THE COURT:
R. Brooke Jackson
United States District Judge
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Court File No.: abS‘ / {7

ONTARIO
SUPERIOR COURT OF JUSTICE

“USTIGE *
CGC HOLDING COMPANY, LLC, HARLEM ALGONQUIN LLC,
' and JAMES T. MEDICK '

Plaintiffs
-and ~

- SANDY HUTCHENS, also known as CRAIG (SANDY) HUTCHENS, MOSHIE
ALEXANDER, MOISHE ALEXANDER, CRAIG HUTCHENS, SANDY CRAIG
HUTCHENS, S. CRAIG HUTCHENS, MOISHE HUTCHENS, CRAIG ALEXANDER,
MOSHE ALEXANDER, MOISHE BEN AVRAHAM, MOISHE BEN AVROHOM,
MOSHE BEN AVROHOM, BEN AVRAHAM, FRED HAYES, ALEXANDER
MACDONALD, ED RYAN, AND MATHEW KOVCE, TANYA HUTCHENS, also known
as TATIANA BRIK, TATIANA HUTCHENS, and TANYA BRIK-HUTCHENS,
JENNIFER HUTCHENS, also known as JENNIFER ARAUJO, JBD HUTCHENS
FAMILTY HOLDINGS INC. aka JBD HUTCHENS FAMILY HOLDINGS INC., JBD
HOLDINGS INC., THE ESTATE OF JUDITH HUTCHENS, 29 LAREN STREET INC,,
3415 ERRINGTON AVENUE INC,, 367-369 HOWEY DRIVE INC.,, 3419 ERRINGTON
AVENUE INC,, 17 SERPENTINE STREET INC., 720 CAMBRIAN HEIGHTS INC.,, 331
REGENT STREET INC., 789 LAWSON STREET INC., 110-114 PINE STREET INC,, 15-
16 KEZIAH COURT INC.,, 193 MOUNTAIN STREET INC,, 625 ASH STREET INC,,
364 MORRIS STREET INC., 146 WHITTAKER STREET INC. and ADROIT
ADVOCATES, LLC, A COLORADO LIMITED LIABILITY COMPANY,
dba KLENDA GESSLER & BLUE LLC

Defendants

STATEMENT OF CLAIM
TO THE DEFENDANTS:

A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by the
plaintiff. The claim made against you is set out in the following pages.

IF YOU WISH TO DEFEND THIS PROCEEDING, you or an Ontario lawyer acting
for you must prepare a statement of defence in Form 18A prescribed by the Rules of Civil
Procedure, serve it on the plaintiff’s lawyer or, where the plaintiff does not have a lawyer,
serve it on the plaintiff, and file if, with proof of service, in this court office, WITHIN
TWENTY DAYS after this statement of claim is served on you, if you are served in Ontario.
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If you are served in another province or territory of Canada or in the United States of
America, the period for serving and filing your statement of defence is forty days. If you are
served outside Canada and the United States of America, the period is sixty days.

Instead of serving and filing a statement of defence, you may serve and file a notice
of intent to defend in Form 18B prescribed by the Rules of Civil Procedure. This will entitle
you to ten more days within which to serve and file your statement of defence.

IF YOU FAIL TO DEFEND THIS PROCEEDING, JUDGMENT MAY BE GIVEN
AGAINST YOU IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU.
IF YOU WISH TO DEFEND THIS PROCEEDING BUT ARE UNABLE TO PAY LEGAL
FEES, LEGAL AID MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL
LEGAL AID OFFICE.

IF YOU PAY THE PLAINTIFF’S CLAIM, and $5,000 for costs, within the time for
serving and filing your statement of defence, you may move to have this proceeding
dismissed by the court. If you believe the amount claimed for costs is excessive, you may
pay the plaintiff’s claim and $400.00 for costs and have the costs assessed by the court.

TAKE NOTICE: THIS ACTION WILL AUTOMATICALLY BE DISMISSED if it
has not been set down for trial or terminated by any means within five years after the action

was commenced unless otherwise ordered by the court. _
Date: November 24, 2017 Issued by ( 5 '\ Q\

i 7 '

Local registrar
Address of 80 Dundas Street
court office London, Ontario

TO: SANDY HUTCHENS, also known as CRAIG (SANDY) HUTCHENS,
MOSHIE ALEXANDER, MOISHE ALEXANDER, CRAIG HUTCHENS,
SANDY CRAIG HUTCHENS, S. CRAIG HUTCHENS, MOISHE
HUTCHENS, CRAIG ALEXANDER, MOSHE ALEXANDER, MOISHE BEN
AVRAHAM, MOISHE BEN AVROHOM, MOSHE BEN AVROHOM, BEN
AVRAHAM, FRED HAYES, ALEXANDER MACDONALD, ED RYAN and
MATHEW KOVCE

33 Theodore Place
Thomhill, ON L4J 8E2

AND TO: TANYA HUTCHENS, also known as TATIANA BRIK, TATIANA
HUTCHENS, and TANYA BRIK-HUTCHENS
33 Theodore Place
Thombhill, ON L47J 8E2
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AND TO:

AND TO:

AND TO:

AND TO:

AND TO:

AND TO:

AND TO:

AND TO:

AND TO:

AND TO:

AND TO:

JENNIFER HUTCHENS, also known as JENNIFER ARAUJO

33 Theodore Place
Thornhill, ON L4J 8E2

JBD HUTCHENS FAMILTY HOLDINGS INC. aka JBD HUTCHENS
FAMILY HOLDINGS INC.

33 Theodore Place
Thornhill, ON L4J 8E2

JBD HOLDINGS INC.
120 Sandcherry Court
Pickering, ON L1V 6V8

JBD HUTCHENS FAMILTY HOLDINGS INC.
33 Theodore Place
Thornhill, ON L47J 882

THE ESTATE OF JUDITH HUTCHENS
33 Theodore Place
Thornhill, ON L4J 8E2

29 LAREN STREET INC.
33 Theodore Place
Thornhill, ON L4J 8E2

3415 ERRINGTON AVENUE INC.
33 Theodore Place
Thornhill, ON L4J 8E2

367-369 HOWEY DRIVE INC.
33 Theodore Place
Thommhill, ON L4] 8E2

3419 ERRINGTON AVENUE INC.
33 Theodore Place
Thombhill, ON L4J 8E2

17 SERPENTINE STREET INC.
33 Theodore Place
Thomhill, ON L4J 882

720 CAMBRIAN HEIGHTS INC.
33 Theodore Place
Thorhill, ON L4J 8E2
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AND TO:

AND TO:

AND TO:

AND TO:

AND TO:

AND TO:

AND TO:

AND TO:

AND TO:

331 REGENT STREET INC.
33 Theodore Place
Thornhill, ON L4J 8E2

789 LAWSON STREET INC.
33 Theodore Place
Thornhill, ON L4J 8E2

110-114 PINE STREET INC.
33 Theodore Place
Thornhill, ON 1L4J 8E2

15-16 KEZIAH COURTINC.
33 Theodore Place
Thornhill, ON L4J 8E2

193 MOUNTAIN STREET INC.
33 Theodore Place
Thornhill, ON 147 8E2

625 ASH STREET INC.
33 Theodore Place
Thomhill, ON L4J 8E2

364 MORRIS STREET INC.
125 Durham Street

2nd Floor

Sudbury, ON P3E 3M9

146 WHITTAXKER STREET INC.
33 Theodore Place
Thornhill, ON L4J 8E2

ADROIT ADVOCATES, LLC, A COLORADO LIMITED LIABILITY
COMPANY, dba KLENDA GESSLER & BLUE LLC

1624 Market Street, Suite 202
Denver, Colorado, U.S.A.
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CLAIM

The Plaintiffs claim, with respect to all the Defendants except Advocates, LLC, A
Colorado Limited Liability Company, dba Klenda Gessler & Blue LLC

(*“Advocates™), the following:

()  An Order for the recognition and enforcement of the Judgment issued in the
United States District Court for the District of Colorado (“Colorado Court”),
dated September 26, 2017 (“Colorado Judgment™), and such further Orders

as issued by the Colorado Court in furtherance of the Colorado Judgment;

(b) Payment of a sum in Canadian currency sufficient to purchase the sum of
USD$24,239,101.00 at a bank in Ontario listed in Schedule 1 to the Bank Act
(Canada) at the close of business on the first day on which the bank quotes a
Canadian dollar rate for the puréhase of US dollars before the day payment of
the obligation is received by the Plaintiffs, pursuant to the Colorado

Judgment;

(©) Payment of such further and other amounts for attorney fees and interest as

may be Ordered by the Colorado Court;

@ An interim and interlocutory Mareva injunction restraining the Defendants,
or any one of them, from dealing with or disposing of real property, personal

property and/or other assets;

(e) An Order authorizing the issuance of certificates of pending litigation
pursuant to the Courts of Justice Act, RSO 1990, C. 43, s. 103, against title to

the properties legally described in Schedule "A" hereto;
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An Order anthorizing the registration of any interlocutory Order made in this
proceeding against title to the properties legally described in Schedule "A"

hereto;

A declaration that the Plaintiffs hold a constructive tfrust over certain

properties as described in Schedule "A" hereto;

A declaration that any real or personal property or any other asset purchased
by the Defendants, or any one of them, with funds provided by the Plaintiffs,
or any class member, are imposed with a constructive trust in favour of the
Plaintiffs;

A declaration that the personal Defendants are the legal and beneficial

owners of all the shares, property and assets of the corporate Defendants;

A declaration that the personal Defendants are the legal and beneficial

owners of all of the real property registered in their names (or either of them),

or of the real property registered on their behalf (or either of them);

‘A declaration that the Colorado Judgment takes priority over the mortgages

that any of the Defendants hold against any of the properties listed in

Schedule "A" hereto;

A ftracing order to determine the ultimate recipients of all the funds that

originated with the Plaintiffs and were provided to the Defendants;

An order that upon execution of the tracing order, the Plaintiffs may, in

respect of any amounts awarded tfo, in each instance, elect in whole or in part
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between (1) the imposition of a constructive trust and/or equitable lien, and

(2) a personal remedy against the party or parties liable;

An accounting of all moneys received by the Defendants, or any of them,

directly or indirectly from the Plaintiffs;

An Order requiring the Defendants to disgorge to the Plaintiffs, any and all
profits, income or money obtained by the Defendants as a result of the
Defendants‘ unléwful misappropriation of the Plaintiffs funds as described

below;

A declaration that the Plaintiffs' claim, plus interest and costs, falls within
Section 178(1) of the Bankruptcy and Insolvency Act and that any Order of
discharge does not release the Defendants, Sandy Hutchens, Tanya Hutchens,
or Jennifer Hutchens, from liability to the Plaintiffs for the amounts owed

herein;

If necessary, an Order requesting the assistance of the Courts of the Courts of
the United States of America and any other jurisdiction to provide aid and
assistance to recognize and enforce this Order and all Orders rendered

pursuant to this action and any motions contained therein;

An interim, interlocutory, and permanent Order appointing a Receiver to
preserve all of the Defendants' real property, personal property and any other

assets for the benefit of the Plaintiffs;

An interim, interlocutory, and permanent Order, prohibiting and restraining

the Defendants, including their servants, employees, agents, assigns, officers,
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directors, legal representatives and/or anyone else acting on their behalf or in
conjunction with any of them, and any and all persons with notice of this
injunction, and any corporations which the individual Defendants own or

control, are restrained from directly or indirectly, by any means whatsoever:

(i)  selling, removing, dissipating, alienating, transferring, assigning,
encumbering, or similarly dealing with any assets of the Defendants,
wherever situate, including but not limited to the assets and accounts

listed in Schedule "A" hereto;

(if)  instructing, requesting, counselling, demanding , or encouraging any
other person to do so; and
(iit)  facilitating, assisting in, aiding, abetting, or participating in any acts
the effect of which is to do so.
® Such further interim, interlocutory, and permanent injunctive or mandatory
Orders as may be necessary or appropriate in order to give effect the relief

claimed in paragraphs 1(a) to 1(r) above or as may be necessary or

appropriate;

(w Pre-judgment and post-judgment interest at the rate(s) imposed by the
District Court of Colorado, or alternatively, at the rates prescribed by the

Courts of Justice Act,
) Costs of this action; and

(w)  Such further and other relief as this Honourable Court deems just.
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2. The Plaintiffs claim as against Advocates:
® A declaration that the mortgages registered by Advocates against several of
the Defendants properties on or about October 4, 2017 in the amount of
$2,000,000 (the "Advocates Mortgages") was made in an attempt to defeat,
hinder or defraud creditors of the other Defendants and is therefore void,
voidable and/or unenforceable as against the Plaintiffs;
| b) In the alternative, a declaration that the Colorado Judgment takes priority
over the Advocates Mortgages;
(c) In the further alternative, damages against Advocates in the amount of
$2,000,000;
@ Costs of this action; and
(e) Such further and other relief as this Honourable Court deems just.
THE PARTIES
3. The Plaintiffs are the class répresenta‘cives of approximately 124 borrowers

(businesses and individuals) who applied to receive real estate loans from certain

defendants/entities controlled by the defendants (the "Loan Scheme") in an action

éommenced in the United States District Cowrt for the District of Colorado as Court

file no. 11-CV-01012-RBJ on or about April 11, 2011 (“Colorade Action™). More

specifically:

(2)

CGC Holding Company, LLC, is a Colorado limited liability company with
its principal place of business located in Parker, Colorado. It was previously

engaged in the development of a golf course and residential community near
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Parker, Colorado, in the course of which it sought financing from one or

more of the defendants in the Colorado Action;

(b) Harlem Algonquin LLC, is an Hlinois limited liability company with its
principal place of business located in Lincolnshire, Illinois. It had previously
confracted to buy a shopping centre in Lincolnshire, in the course of which it
sought financing from one or more of the defendants in the Colorado Action;

and

(©) James T. Medick, is an individual who resides in Las Vegas, Nevada. He had
previously contracted to buy a house in California, in the course of which he

sought financing from one or more of the defendants in the Colorado Action.

The fourth named plaintiff in the Colorado Action was Crescent Sound Yacht Club,
LLC. It was not certified as a representative of the class, is not named in the
Colorado Judgment and is not a named Plaintiff in this Action but it is 2 member of

the Class in the Colorado Action.

The Defendant, Sandy Hutchens (“Sandy™) is a resident of Toronto, Ontario and a
Canadian citizen. Sandy has been known to use at least eight different aliases,
including Fred Hayes, Moishe Alexander, Fred Merchant, Moishe Ben Avraham,
Alexander MacDonald, Mathew Kovce, Mosh Ben Avraham, and Ed Ryan. In the
Colorado Action, the Jury found that Sandy operated, participated in, and profited
from the Loan Scheme and conspired with Defendants Tanya and Jennifer (as

defined below) to do so.
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The Defendant, Tanya Hutchens (“Tanya”) is a resident of Toronto, Ontario and a
Canadian citizen. She is the spouse (or former spouse) of Sandy and was held to
have participated in and/or profited from the Loan Scheme along with Sandy and
Jennifer. Tanya has also been known to use several aliases, such as Tatiana

Hutchens, Tatiana Brik, Tanya Brik-Hutches and Tania Hutchens.

The Defendant, Jennifer Hutchens (“Jennifer™), is a resident of Toronto, Ontario and
 a Canadian citizen. She is the adult daughter of Sandy and was held to have
participated in and/or profited from the Loan Scheme along with Sandy and Tanya.

Jennifer is also known as "Jennifer Araujo”.

Sandy, Tanya and Jennifer are hereinafter collectively referred to as the "Hutchens

Defendants".

The Defendants, 29 Laren Street Inc., 3415 Errington Avenue Inc., 3419 Errington
Avenue Inc., 367-369 Howey Drive Inc., 17 Serpentine Street Inc., 720 Cambrian
Heights Inc., 331 Regent Street Inc., 789 Lawson Street Inc., 110-114 Pine Street
Inc., 15-16 Keziah Court Inc., 193 Mountain Street Inc., 625 Ash Street Inc., 364
Morris Street Inc., and 146 Whittaker Street Inc., are Ontario corporations which are
owned and/or controlled by Sandy and/or Tanya and are or were the registered
owners of real property in Ontario (the “Hutchens Property Defendants™). The
Hutchens Entities were incorporated between October 27, 2006 and October 30,
2013 for the purpose of holding real estate and other assets for the benefit of the
Hutchens Defendants in Ontario. The real property was purchased and/or financed

(either wholly or partly), operated and/or maintained using funds from the Loan

Scheme.
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The Defendants, JBD Holdings Inc., JBD Hutchens Family Holdings Inc., and JBD
Hutchens Familty Holdings Inc. are Ontario corporations which are owned and/or
controlled by Sandy and/or Tanya which appear to have (or had) assets in Ontario
and which participated in, or profited from, the Loan Scheme. These Defendants are

also referred to as the Hutchens Property Defendants.

The Defendant, the Estate of Judith Hutchens, is a registered owner of 42 Clemow
Avenue, Sudbury, Ontario together with Sandy. The Estate of Judith Hutchens has
received proceeds from the Loan Scheme. These Defendants are also referred to as

the Hutchens Property Defendants.

Advocates is the Hutchens Defendants' lawyer in the Colorado Action. Adroit
Advocates registered mortgages against several properties which are owned or
controlled by the Hutchens Defendants on October 4, 2017 after the Colorado
Judgment was issued. A constructive trust was applied by the Colorado Court on
September 26, 2017 against 8 of the properties for which Advocates registered its
mortgage against. In the Statement of Claim, the Plaintiffs request an Order to
declare the Adroit Mortgages as void, voidable and/or unenforceable, or alternatively

a declaration that such mortgages do not take priority over the Colorado Judgment.

The Hutchens Property Defendants were used by the Hutchens Defendants to
purchase, finance, operate and/or maintain real estate and/or other assets in Ontario
using the Advance Fees (defined below) that they obtained through the Loan
Scheme. The Hutchens Defendants created various companies, including the
Hutchens Entities and Property Defendants for the purpose of holding the proceeds

from the Loan Scheme in an effort to defeat, hinder and/or defraud creditors.
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14.  As stated in the Colorado Action, the Hutchens Defendants formed and used various
corporations to perpetrate the Loan Scheme, including First Central Mortgage
Funding Inc., Canadian Funding Corporation, 308 Elgin Street Inc., Northern Capital
Investments Ltd., and Great Eastern Investment Fund, LLC (collectively referred to
as the “Hutchens Entities (Lenders)” or “Lenders”), all of which are Ontario
corporations (except for Great Eastern which is a Delaware corporation). The

Hutchens Entities (Lenders) are not Defendants to this Action.
THE COLORADO ACTION
. The Complaint/ Claim
15. In the Colorado Action, the Plaintiffs claimed that:

(a) The Hutchens Defendants committed the Loan Scheme by promoting loans to
potential U.S. borrowers either directly or indirectly though loan brokers. The
Hutchens Defendants then made loan commitments to those U.S. borrowers.
A condition of closing was that the U.S. borrower must provide substantial
fees in advance (“Advance Fees”). These Advance Fees were described as
“lenders legal fees”, “lenders administrative fees”, “inspection fees” or
“brokerage fees”. In each case the loans were not advanced allegedly due to
the U.S. bomower not satisfying certain requirements. The Hutchens
Defendants and the Hutchens Entities (Lenders) never intended to close the
loans. They did not have the funds, nor access to the funds, to close the loans

they had committed to funding;
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(b)  The Hutchens Defendants/Lending Entities made loan commitments to the

Plaintiffs and Class Members in excess of $3.27 billion;

(¢)  The Class Members paid Advance Fees of approximately USD$8,421,367 to

the Defendants between the period of 2008 to 2013;

(@)  The communications, the use of professionals, the use of aliases, the
incorporation of companies, and all of thé activity that was generated
swrrounding promoting the loans and the loan commitments was done to
disguise the fact that the entire exercise was for the purpose of creating and
maintaining an image of competence, legitimacy, and capability for the

purpose of deceiving the U.S. borrowers;

(e) Failure to disclose Sandy’s true identity and criminal history in support of the
Loan Scheme. Further, the Hutchens Defendants disguised Sandy’s true
identity through a number of different aliases and the use of the different

companies as shell corporations; and

® The Plaintiffs would not have paid the Advance Fees had they known that the
Hutchens Entities (Lenders) would not and could not fund the mortgage

commitments.
The Procedural History

16.  On or about March 4, 2013, the Colorado Court certified the Colorado Action as a

nationwide class proceeding.
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On or about December 8, 2014, the U.S. Court of Appeals for the Tenth Circuit
affirmed the Colorado Court’s decision to certify the Colorado Action as a class

action.

The Hutchens Defendants were represented by the same counsel for the majority

and/or the entirety of the Colorado Action.

The Colorado Action was vigorously defended.

The Hutchens Defendants challenged the jurisdiction of the Colorado Court;‘

however, their jurisdictional challenge was rejected by the Colorado Court.

The cowrt proceedings and judicial filings related to this matter have been extensive.
Between the Plaintiffs, the Hutchens Defendants, as well as other defendants whose
claims were resolved prior to trial, there have been at least 875 docket entries filed

with the Colorado Cowrt (a docket entry represents something filed with the court).

The Jury Finding and Decision

22.

23,

24.

A 10-day jury trial of the Colorado Action occurred on May 1-4, 8-12, and 15, 2017.

On or about May 15, 2017, the jury reached a unanimous verdict after less than two
hours of deliberations and found that the Hutchens Defendants were liable pursuant
to Section 1962 (c — d) of the Racketeer Influenced and Corrupt Organizations Act,
18 U.S.C. (“RICO™). The jury found that the damages were USD$8,421,367, that
being the amount of Advance Fees that the Plaintiffs had provided to the Hutchens

Defendants.

On September 26, 2017, the Colorado Court ordered (defined above as the Colorado

Judgment), inter alia, that:

3392473.1

379




-16

(@ the damages of USD$8,421,367 be trebled pursuant to RICO such that the
Hutchens Defendants are required to pay the Plaintiffs the sum of
USD$24,239,101.00 (after deducting pre-trial settlements in the amount of

USD$1,025,000); and

(b)  a constructive trust be imposed on certain Ontario, Canada properties owned

by Sandy, Tanya, and/or Jennifer, as identified at paragraph 48 herein.

25.  Since the Colorado Judgment was issued, the Plaintiffs have filed a further motion
for attorney fees and pre-judgment interest, at the Colorado statutory rate of 8%,

compounded annually.

26. On or about October 24, 2017, the Hutchens Defendants brought a motion to the
Colorado Court seeking to alter/amend the Colorado Judgment imposing the
constructive trust. No other motions or appeals have been made with respect to the

Colorado Judgment.

27.  The Hutchens Defendants have not requested that Judge Jackson stay the
enforcement of the Judgment and they have not posted the supersedeas bond that

would be necessary in the event that they requested a stay of enforcement.

THE TORONTO ACTION
28.  The Plaintiffs brought an action in the Ontario Superior Court of Justice at Toronto
(Court File No.CV-11-428713) (the “Toronto Action™) on or about June 15, 2011

for the purpose of preserving the assets of the Defendants (including additional

defendants not included in this Action) pending the outcome of the Colorado Action.
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On or about June 15, 2011, the Plaintiffs (within the Toronto Action) gave notice of

a motion for a Norwich Pharmacal order and a Mareva injunction.

On or about November 21, 2011, the Toronto Injunction Motion was stayed sine die,

without prejudice.

In or about January 2012, the Plaintiffs brought an urgent motion for the registration

of certificates of pending litigation.

A settlement was reached relating to the Plaintiffs January 2012 motion which

included, inter alia, the following terms:

() The Hutchens Defendants would undertake that neither they, nor any of the
entities they control, would take steps to encumber or otherwise dispose of
any of the properties listed at Schedule “A” hereto until a judgment was

granted in the Colorado Action;

(b) The Hutchens Defendants would provide an undertaking that they did not
own or control further real property other than the Properties (as defined
therein). If they did, they would provide particulars of same and such

properties would be subject to the undertaking referred to above;

(©) The settlement was without prejudice to the Plaintiffs’ right, in the event
judgment was granted in the Colorado Action, to conduct examinations in aid
of execution or to perform tracing of accounts, or such other steps as required

to enforce a Colorado judgment;

(d)  The settlement was without prejudice to the Hutchens Defendants’ right to

bring its motion for security for costs back on if the Plaintiffs brought their
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motions for a Mareva injunction and Norwich Pharmacal order or motion

seeking a certificates of pending litigation;

(& Reasonable notice would be provided to the Plaintiffs before any steps were

taken to dispose of or otherwise encumber any of the properties; and

® The Plaintiffs would post $25,000 as security for costs with Bennett Jones

LLP within 30 days of execution of the settlement agreement.

The Plaintiffs state that the Hutchens Defendants refused to execute minutes of

settlement relating to the January 2012 motion (as summarized above).

The Plaintiffs plead that to resolve the settlement issue, Tanya provided an oral and
later written undertaking not to dispose of or encumber any properties that she

owned or controlled without providing the Plaintiffs' counsel with reasonable notice

(the "Undertaking").
The Plaintiffs plead that the Toronto Action was stayed on May 4, 2015.

The Plaintiffs commenced this fresh action instead of seeking to lift the stay in the

Toronto Action because:

(@) The parties have changed (there are now only three Plaintiffs and 20

defendants (Advocates was not named as a defendant in the Toronto Action);

(b)  The relief requested has changed (ie. the Plaintiffs are now seeking to

recognize and enforce a judgment/order made in a foreign jurisdiction);

(©) The original claim and the defence filed in the Toronto Action would require

substantial amendments;
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No affidavits of documents were exchanged in the Toronto Action and

discoveries were not held;

A motion to lift the stay, substitute/delete parties and to amend the entire

claim would need to be made on notice to the Defendants;

Fresh motions and supporting evidence for a Mareva injunction and
certificates of pending litigation would be required due to the passage of
time, changes in circumstances, outcome of the Colorado Action and various

transfers/encumbrances;

London, Ontario, is a more convenient forum for the adjudication of this

dispute; and

The Toronto Action has become redundant upon the commencement of this

Action.

BREACH OF UNDERTAKING, DISPOSITION AND ENCUMBRANCES

37. A The Hutchens Defendants have sold, encumbered, or dealt with certain real

properties in Ontario as follows:

(2)

Granted a mortgage in the amount of $2,000,000 on or about October 4, 2017
(after the 'Colorado Judgment was issued and the constructive trust was
imposed on September 26, 2017), in favour of Adroit Advocates, LLC, a
Colorado Limited Liability Company, dba Klenda Gessler & Blue LLC (the
Hutchens Defendants’ legal representatives in the Colorado Action) against

the following properties:

(i) 29 Laren Street, Wahnapite (six PINs) as instrument no. SD344634;
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3415 Errington Avenue, Sudbury as instrument no. SD344631;
3419 Errington Avenue, Sudbury as instrument no. SD344632;
110 Pine Street, Sudbury as instrument no. SD344633;

331 Regent Street, Sudbury as instrument no. SD344635; and

17 Serpentine Street, Copper Cliffe as instrument no. SD344630.

Sold the property municipally known as 720 Cambrian Heights, Sudbury,

Ontario, to a third party on September 15, 2017, for $3,100,000; and

Sold the property municipally known as 364 Morris Street, Sudbury, Ontario,

to a third party for $900,000 on or about February 25, 2016.

38.  The Plaintiffs plead that the Hutchens Defendants did not provide notice of the

foregoing dispositions and/or encumbrances in breach of the Undertaking.

Other Acquisitions, Dispositions and Encumbrances

39.  Since the Colorado Action was commenced on or about April 11, 2011, the Hutchens

Defendants made a number of transfers and otherwise encumbered, purchased or

dealt with real properties in Ontario, in addition to what is stated in the paragraph 37

herein, as follows:

(2)

(b)

Purchased 175 Hilda, Unit 1015, Toronto, Ontario, for $259,000 and obtained

a mortgage from CIBC for $207,200 on or about June 10, 2011;

Obtained a mortgage from Catherine Atchison on or about March 29, 2012 in

the amount of $303,000 against 193 Mountain Street, 15 Keziah Court, 16

Keziah Court, and 625 Ash Street, Sudbury. Catherine Atchison subsequently
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sold the following properties under power of sale in November 2015 for a

total of $825,000:

(1) 625 Ash Street to Eric McKay on or about November 6, 2015, for

$225,000;

(i1) 15 Keziah Court to 2363404 Ontario Inc. for $150,000 on or about

November 9, 2015; and

(iii) 16 Keziah Court to Brites on $450,000 on or about November 9, 2015
(subsequently sold by Brites to 2363404 Ontario Inc. for $650,000 on

or about October 11, 2016).

789 Lawson Street, Sudbury, was transferred to third parties on or about

March 30, 2012, for the sum of $350,000;

Obtained a new first mortgage against 1479 Maple Road, Innisfil, from

Meridian Credit on or about April 26, 2012, for $200,000;

Obtained a mortgage from Dina Brik (Tanya's mother) on or about February
10, 2012, against 1790 Cross Street, Innisfil, in the amount of $80,750
(subsequently postponed in favour of the Meridian mortgage referred to

below);

Obtained a new first mortgage against 1790 Cross Street, Innisfil, in favour

of Meridian Credit on or about April 26, 2012, for $85,000;

Obtained a new first mortgage against 1889 Simcoe Blvd., Innisfil, in favour

of Meridian Credit on or about April 26, 2012, for $200,000;
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(h) Obtained a new first mortgage against 33 Theodore Place, Thornhill, in

favour of Meridian Credit on or about June 27, 2012, for $350,000;

® Obtained a new first mortgage against 1779 Cross Street, Innisfil, in favour

of Meridian Credit on or about April 8, 2013, in the amount of $300,000;

)] Obtained a new mortgage against 367-369 Howey Drive, Sudbury, on or
about June 3, 2013, in favour of Bank of Montreal in the amount of

$915,000;

(9} Purchased 1760 Cross Street, Innisfil, on or aBout June 28, 2013, for

$228,000 — no mortgage; and

6] Took an assignment of the mortgage from Solid Rock Mortgages against 331
Regent Street, Sudbury on, or about February 14, 2014, in the amount of

$99,000.

(m)  Purchased 1573 Houston Street, Innisfil, Ontario, on May 27, 2016 for

$760,000 (no mortgage registered against title); and

() Granted new first mortgages in favour of Dina Brik, the mother of Tanya
(who is also known as Tatiana Brik), against 3415 Errington Avenue and
3419 Errington Avenue on or about April 30, 2015, in the amount of

$150,000 each (for a total of $300,000);

Tanya also took an assignment of the following mortgages registered against certain

real properties as follows:
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From the Bank of Montreal against the 29 Laren Street Properties (6 PINs) in
the amount of $597,180 on or about March 24, 2016. Tanya is now the first

mortgagee;

From Lapell Management against 17 Serpentine Street, Sudbury, in the

amount of $51,000 on January 7, 2016;

From Canadian Western Trust against 110-114 Pine Street for the sum of
$602,000 on or about March 27, 2017, and Barbara Carpenter on August 19,
2017, for $114,000 such that Tanya holds the first and second mortgages

against this property;

From Canadian Western Trust against 17 Serpentine Street, Sudbury, in the

amount of $200,000 on or about March 27, 2017; and

From Bank of Montreal against 367-369 Howey Drive, Sudbury, on

September 20, 2017 in the amount of $464,192.75.

The Plaintiffs state that the amounts awarded pursuant to the Colorado Judgment,

and any related Orders, ought to take priority over the Advocates Mortgages and any

non-arms length mortgages registered against any real property owned by any of the

Defendants (excluding Advocates).

The Plaintiffs state that Advocates knew, or ought to have known, that the Plaintiffs'

were seeking to enforce the Colorado Judgment as against the properties which are

subject to the Advocates Mortgages. The Advocates Mortgages were registered after

the Colorado Judgment was issued and constructive trusts were applied in favour of

the Plaintiffs.
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PIERCING THE CORPORATE VEIL

43.

44,

The Hutchens Defendants created the Hutchens Property Defendants to hold the

proceeds from the Advance Fees for the benefit of the Hutchens Defendants.

The Property Defendants and Hutchens Entities were created and used for the
purpose of hindering, defeating and/or defrauding the Plaintiffs and/or other

creditors.

CONSTRUCTIVE TRUST AND UNJUST ENRICHMENT

45.

46.

47.

48.

49.

50.

The Plaintiffs claim a constructive trust against each of the real properties listed in

Schedule "A" hereto.

The Hutchens Defendants used funds from the Loan Scheme to purchase and/or pay

for various real estate, personal property, other assets and/or investments.

The Hutchens Defendants acquired and/or maintained at least 14 real properties in
Ontario during the time period of the Loan Scheme (2008 to 2013), personally and/or

through companies that they incorporated for the purpose of holding title.

The Plaintiffs plead that such real estate, personal property, other assets and/or
investments that were purchased using the Advance Fees are impressed with a

constructive trust in favour of the Plaintiffs.

The Plaintiffs state that the Defendants were unjustly enriched as a result of the Loan

Scheme and Advance Fees paid by the Plaintiffs.

Pursuant to the Colorado Judgment, the Colorado Court granted the Plaintiffs a

constructive trust against:
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29 Laren Street Inc.;

3415 Errington Avenue Inc.;
3419 Errington Avenue Inc.;
331 Regent Street Inc.;
110-114 Pine Street Inc.;
15-16 Keziah Court Inc.;

193 Mountain Street Inc.;

625 Ash Street Inc.;

101 Service Road Inc.;

146 Whittaker Street Inc.; and
1779 Cross Street, Innisfil, Ontario; and

Sea Doo Boat.

The Plaintiffs made further submissions in the Colorado Action for a constructive

trust against the following (no decision has been rendered as at the time of pleading):

(2)

(b)

(©

(d)

(©)
®

The Estate of Hutchens;
364 Morris Street Inc.;
367-369 Howey Drive Inc.;
720 Cambrian Heights Inc.;
33 Theodore Place;

JBD Holding; and
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(g JBD Family.

THE RACKETEER INFLUENCED AND CORRUPT ORGANIZATIONS ACT, 18

U.S.C. ("RICO™)

52.  The jury found the Hutchens Defendants liable to the Plaintiffs for breach of section

1962 (c-d) of RICO for:

(&) Knowingly conspiring to and participating in a pattern of racketeering
activity (in particular, wire frand) that affected interstate or foreign

commerce; and

(b)  Participating in unlawful activity of predicate acts in an effort to issue loan
commitments in order to fraudulently acquire funds from persons desiring to

obtain financing for real estate.
53.  Subsections 1962 (c) and (d) of RICO state that:

(c) It shall be unlawful for any person employed by or associated with any
enterprise engaged in, or the activities of which affect, interstate or foreign
commerce, to conduct or participate, directly or indirectly, in the conduct of such

enterprise’s affairs through a pattern of racketeering activity or collection of

unlawfil debt.

(d) 1t shall be unlawful for any person to conspire to violate any of the provisions of

subsection (a), (b), or (c) of this section.

54.  Section 1962 of RICO does not permit claims against corporations, only individuals.

As such, the Plaintiffs only obtained Judgment for breach of 1962 of RICO against
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the Hutchens Defendants. The RICO claim was dismissed as against the corporate

defendants with prejudice.

RICO is a well-established federal statute. It was enacted by the United States
Congress in 1970 and signed into law by President Richard M. Nixon in October

1970. RICO is codified in Sections 1961-1968 of Title 18 of the United States Code.

RICO is designed to combat organized crime through criminal prosecution and civil

penalties for racketeering activity performed as part of the conduct of an ongoing

“enterprise.”

Section 1964(c) of RICO states, in part, that: “Any person injured in his business or
property by reason of a violation of section 1962 of this chapter may sue therefor in
any appropriate United States district court and shall recover threefold the damages

he sustains and the cost of the suit, including a reasonable attorney's fee....”
Treble damages were awarded to the Plaintiffs pursuant to section 1964(c) above.

The United States Supreme Court has issued over twenty decisions regarding the
interpretation of RICO. That Court, along with the lower courts below it, have
uniformly held that RICO’s civil provisions, including its mandatory provision for
trebling damages, are compensatory/remedial and are neither punitive and/or penal in

nature.

SERVICE OF STATEMENT OF CLAIM IN COLORADO

60.

The Plaintiffs are entitled to serve this Statement of Claim outside Ontario, upon

Advocates in Denver, Colorado, United States of America, without a court order
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pursuant to the following rules of the Rules of Civil Procedure, RR.0. 1990, Reg.

194 because:
() Rule 17.02(a) - the claim relates to real property in Ontario; and
(®)  Rule 17.02(g) - the claim relates to mortgages on real property in Ontario.

61.  The Plaintiffs plead and rely upon the Courts of Justice Act, S.0. 1990, ¢ C-43,
Assignments and Preferences Act, RSO 1990, ¢ A.33, Fraudulent Conveyances Act,
RSO 1990, ¢ F.29, Business Corporations Act, RSO 1990, ¢ B.16, and the doctrine

of knowing assistance and knowing receipt in support of the relief sought herein.

62.  The Plaintiffs propose that this action be tried iﬁ the City of London, Province of

Ontario.

November 24, 2017 Siskinds LLP
Barristers & Solicitors
680 Waterloo Street
P.O. Box 2520
London, ON N6A 3V8

Daniel J. MacKeigan LSUCH: 42564R
Tel: (519) 660-7852

Fax: (519) 660-7853

Cole S. C. Vegso LSUCH#: 65389G

Tel: (519) 660-7755

Fax: (519) 660-7756

Lawyers for the Plaintiffs

33924731
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Hason Caplan Roti LLP

Court File No. 2651/17

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:

CGC HOLDINGS COMPANY, LLC, HARLEM AUGONQUIN LLC, and
JAMES T. MEDICK

Plaintiffs
and

SANDY HUTCHENS, also known as CRAIG (SANDY) HUTCHENS, MOSHIE
ALEXANDER, MOISHE ALEXANDER. CRAIG HUTCHENS, SANDY CRAIG
HUTCHENS, S. CRAIG HUTCHENS, MOISHE HUTCHENS, CRAIG ALEXANDER,
MOSHE ALEXANDER, MOISHE BEN AVRAHAM, MOISHE BEN AVROHOM, MOSHE BEN
AVROHOM, BEN AVRAHAM, FRED HAYES, ALEXANDER MACDONALD.ED RYAN. AND
MATHEW KOVCE, TANYA HUTCHENS, also known as TATIANA BRIK, TATIANA
HUTCHENS, and TANYA BRIK-HUTCHENS, JENNIFER HUTCHENS, also known as
JENNIFER ARAUIJO, IBD HUTCHENS FAMILTY HOLDINGS INC. aka JBD HUTCHENS
FAMILY HOLDINGS INC. IBD HOLDINGS INC,, THE ESTATE OF JUDITH HUTCHENS, 29
LAREN STREET INC., 3415 ERRINGTON AVENUE INC.. 367-369 HOWEY DRIVE INC.. 3419
ERRINGTON AVENUE INC., 17 SERPENTINE STREET INC., 720 CAMBRIAN HEIGHTS INC.,
331 REGENT STREET INC., 789 LAWSON STREET INC., 110-114 PINE STREET INC._, 15-16
KEZIAH COURT INC., 193 MOUNTAIN STREET INC., 625 ASH STREET INC., 364 MORRIS
STREET INC., 146 WHITTAKER STREET INC.. and ADROIT ADVOCATES, LLC, A.
COLORADO LIMITED LIABILITY COMPANY, dba KLENDA GESSLER & BLUE LLC

Defendants

STATEMENT OF DEFENCE OF THE DEFENDANT TANYA HUTCHENS

1. The defendant Tanya Hutchens admits the allegations contained in paragraphs 6 except to the

extent that the pleading alleges “aliases™;16.17. 18. 35 of the Statement of Claim;

2. The said defendant denies each and every other allegation in the Statement of Claim.

3. This defendant says and the fact is that each of the properties referred (0 in the Statement of

Claim is owned, beneficially, by a legally constituted trust a fact known by the plaintiffs since 2012.




Mason Caplan Roti LLP

-

4. This defendant denies that she engaged in any conspiracy or illegal conduct as alleged or at all.
The Colorado Judgment is under appeal as of the date of this pleading and until it is resolved, there can

be no recognition of the Colorado Judgment in Ontario.

5. In any event, this defendant denies that the Colorado JTudgment cannot be recognized by the
Ontario courts has it purports to imposed a constructive trust, the determination of which can only be
made by an Ontario court. Moreover. the Ontario Courts will not recognize treble damages under

RICO as a matter of public policy.

6. This defendant denies that she breached the undertaking as alleged in the Statement of Claim
or at all. This defendant says that at all material times, she complied with her undertaking and any
transactions involving the property arose out of her duties as trustee for the beneficial owners of the

properties and in the ordinary course of business.

7. This defendant therefore pleads that this action be dismissed with costs on a substantial

indemnity scale.

QOctober 9, 2018 MASON CAPLANROTILLP
350 Bay St., Suite 600
Toronto ON M5H 286

Gary Michael Caplan (19805G)

Tel:  416-596-7796 (Direct)
Fax: 8455-880-6271
Email: GCaplan@mcr.law

Lawyers [or the Defendants,
Tanya Hutchens. also known as Tatiana Brik,
Tatiana Hutchens and Tanya Brik-Hutchens
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TO:

AND TO:

AND TO:

Mason Caplan Reti LLP

SISKINDS LLP
Barristers & Solicitors
680 Waterloo Street

P.O. Box 2520

London, ON  N6A 3V3

Daniel . MacKeigan (65389G)
Tel: 519-660-7852
Fax: 519-660-7853

Cole S.C. Vegso (65389QG)
Tel: 519-660-7755
Fax: 519-6607756

Lawyers for the Plaintiffs
CGC Holding Company. LLC Harlem Algonquin LLC
and James T. Medick

DONNELLY, MURPHY LAWYERS
Professional Corporation

18 Cowrt House Square

Goderich, ON N7A 3Y7

Philip J. Smith (58444L)
Tel:  519-524-2154

Fax: 519-524-8550
Email: paicith@dmiaw.og

Solicitors for the Defendants,
Sandy Hutchens also known as Craig (Sandy) Hutchens

and 146 Whittaker Street Inc.

BRAUTI, THORNING, ZIBARRAS
Barristers & Solicitors

161 Bay Street,

Suite 2900.

Toronto, ON MSJ 281

James Zibarras
Tel: 416-362-4567
Fax: 416-362-8410

Emiail: jzibarras@btzlaw.ca

Solicitors for the Defendants,
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JBD Hutchens Family Holdings Inc. aka JBD Hutchens Family

Holdings Inc., 29 Laren Street Inc., 3413 Emrington Avenue Inc.,

367-369 Howey Drive Inc., 3419 Errington Avenue Inc.,

17 Serpentine Street Inc., 720 Cambrian Heights Inc.,

331 Regent Street Inc., 789 Lawson Street Inc., 110-114 Pine
Street Inc., 15-16 Keziah Cowrt Inc., 193 Mountain Street Inc.,
6235 Ash Street Inc., and 364 Morris Street Inc.
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CGC HOLDINGS COMPANY LLCetal.
Plaintiffs

-and-

Court File No. 2651/17
SANDY HUTCHENS etal.
Defendants

ONTARIO
SUPERIOR COURT OF JUSTICE

PROCEEDING COMMENCED AT
LONDON

STATEMENT OF DEFENCE

MASON CAPLAN ROTI LLP
350 Bay St., Suite 600

Toronto ON MS5H 286

Gary Michael Caplan (19805G)
Tel:  416-596-7796

Fax: 855-880-6271

Email: GCaplan@mcr.law

Lawyers for the Defendant

File Number: 17-0572
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Mason Caplan Roti LLP

}3&{_& SON Gary Michacl Caplan

e o v Email: GCaplan@mecr.law
C.{%? LAN Phone:  416-596-7796 (Direct)
ROYTE e Fax:  855-880-6271

Our File Number: 18-0072
October 9, 2018

VIA FACSIMILE

Daniel J. MacKeigan Philip J. Smith

Cole S.C. Vegso DONNELLY., MURPHY LAWYERS
SISKINDS LLP Professional Corporation

Barristers & Solicitors 18 Couwrthouse Square

680 Waterloo Street Goderich, ON N7A 3Y7

P.O. Box 2520
London, ON N6A 3VS8

James Zibarras

BRAUTIL, THORNING, ZIBARRAS
Barristers & Solicitors

161 Bay Street, Suite 2900,

Toronto, ON MS5J 251

Dear Counsel:

Re: Tanya Hutchens et al & CGC Holdings Company et al
Court File No.: 2651/17

Please find enclosed our Statement of Defence, which is served upon you pursuant to the Rules of Civil
Procedure.

Yours very truly.

Mason Caplan Roti LLP

Gary M. Caplan
GMC/gd
Encl.

Mason Caplan Roti LLP
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Court File No. 2651/17

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:

CGC HOLDINGS COMPANY, LLC, HARLEM ALGONQUIN LLC, and
JAMES T. MEDICK

Plaintiffs
-and -

SANDY HUTCHENS, also known as CRAIG (SANDY) HUTCHENS, MOSHIE
ALEXANDER, MOISHE ALEXANDER, CRAIG HUTCHENS, SANDY CRAIG
HUTCHENS, S. CRAIG HUTCHENS, MOISHE HUTCHENS, CRAIG ALEXANDER,
MOSHE ALEXANDER, MOISHE BEN AVRAHAM, MOISHE BEN AVROHOM, MOSHE BEN
AVROHOM, BEN AVRAHAM, FRED HAYES, ALEXANDER MACDONALD,ED RYAN, AND
MATHEW KOVCE, TANYA HUTCHENS, also known as TATIANA BRIK, TATIANA
HUTCHENS, and TANYA BRIK-HUTCHENS, JENNIFER HUTCHENS, also known as
JENNIFER ARAUJO, JBD HUTCHENS FAMILTY HOLDINGS INC. aka JBD HUTCHENS
FAMILY HOLDINGS INC. JIBD HOLDINGS INC., THE ESTATE OF JUDITH HUTCHENS, 29
LAREN STREET INC., 3415 ERRINGTON AVENUE INC., 367-365 HOWEY DRIVE INC,, 3419
ERRINGTON AVENUE INC., 17 SERPENTINE STREET INC., 720 CAMBRIAN HEIGHTS
INC., 331 REGENT STREET INC., 789 LAWSON STREET INC., 110-114 PINE STREET INC,,
15-16 KEZIAH COURT INC., 193 MOUNTAIN STREET INC., 625 ASH STREET INC., 364
MORRIS STREET INC., 146 WHITTAKER STREET INC., and ADROIT ADVOCATES, LLC, A.
COLORADO LIMITED LIABILITY COMPANY, dba KLENDA GESSLER & BLUE LLC

Defendants

STATEMENT OF DEFENCE OF THE DEFENDANTS,

JBD HUTCHENS FAMILY HOLDINGS INC., A.K.A. JBD HUTCHENS
FAMILY HOLDINGS INC,, 29 LAREN STREET INC,, 3415 ERRINGTON
AVENUE INC,, 367-369 HOWEY DRIVE INC,, 3419 ERRINGTON AVENUE
INC., 17 SERPENTINE STREET INC., 720 CAMBRIAN HEIGHTS INC.,, 331
REGENT STREET INC.,, 789 LAWSON STREET INC,, 110-114 PINE STREET
INC., 15-16 KEZIAH COURT INC., 193 MOUNTAIN STREET INC., 625 ASH
STREET INC. AND 364 MORRIS STREET INC.
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1. The defendants, JBD Hutchens Family Holdings Inc., a.k.a. JBD Hutchens Family Holdings
Inc., 29 Laren Street Inc., 3415 Errington Avenue Inc., 367-369 Howey Drive Inc., 3419 Errington
Avenue Inc., 17 Serpentine Street Inc., 720 Cambrian Heights Inc., 331 Regent Street Inc., 789
Lawson Street Inc., 110-114 Pine Street Inc., 15-16 Keziah Court Inc., 193 Mountain Street Inc., 625
Ash Street Inc. and 364 Morris Street Inc. (the “Corporate Defendants™) deny each and every

allegation in the Statement of Claim (the “Claim™) and put the Plaintiffs to the strict proof thereof.

2. In answer to the whole of the Claim, the Corporate Defendants plead, and the truth is, that each
of the real properties listed in Schedule “A” to the Claim (the “Properties”) are beneficially owned

by legally constituted trusts, a fact known by the plaintiffs since 2012.
3. The Corporate Defendants deny that the Plaintiffs have any claim to the Properties.

4. The Corporate Defendants deny that they were created or used for the purpose of hindering,

defeating and/or defrauding the Plaintiffs and put the Plaintiffs to the strict proof thereof.

5. The Corporate Defendants deny that funds from the Loan Scheme (as defined in the Claim)

were used to purchase or pay for the Properties.

6. The Corporate Defendants deny that Advance Fees (as defined in the Claim) were used to

purchase or pay for the Properties.

7. The Corporate Defendants deny that any funds from the Loan Scheme or the Advance Fees

were, or can be, traced into the Properties.

8. The Corporate Defendants deny that a constructive trust, which is an equitable remedy, can be

imposed in a RICO action. As such, the terms of the Colorado Judgment exceeded the trial judge’s

413



-3

jurisdiction, are contrary to Canadian notions of natural justice, are contrary to Canadian public policy,

and are unenforceable by Ontario Courts.

9. The Corporate Defendants plead that the Plaintiffs in the Colorado Action abandoned their
class-certified constructive trust claims. As such, the terms of the Colorado Judgment exceeded the
trial judge’s jurisdiction, are contrary to Canadian notions of natural justice, are contrary to Canadian

public policy, and are unenforceable by Ontario Courts.

10.  The Corporate Defendants plead that the Colorado Judgment purports to impose a constructive
trust over assets held by entities that were not parties to the Colorado Action. As such, the terms of
the Colorado Judgment exceeded the trial judge’s jurisdiction, are contrary to Canadian notions of

natural justice, are contrary to Canadian public policy, and are unenforceable by Ontario Courts.

11.  The Corporate Defendants plead that the Colorado Judgment awards treble damages under
RICO. As such, the terms of the Colorado Judgment are contrary to Canadian notions of natural

justice, are contrary to Canadian public policy, and are unenforceable by Ontario Courts.

12.  The Colorado Judgment is under appeal as of the date of this pleading and until it is resolved,

there can be no recognition of the Colorado Judgment in Ontario.

13.  The Corporate Defendants therefore plead that this action be dismissed with costs on a

substantial indemnity scale.
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BRAUTI THORNING ZIBARRAS LLP
161 Bay Street, Suite 2900
Toronto, ON M5J 281

P. James Zibarras
LSO No. 48856F
jzibarras@btzlaw.ca

Tel:  416.362.4567
Fax: 416.362.8410

Solicitors for the Defendants,

JBD Hutchens Family Holdings Inc. aka JBD
Hutchens Family Holdings Inc., 29 Laren
Street Inc., 3415 Errington Avenue Inc., 367-
369 Howey Drive Inc., 3419 Errington
Avenue Inc., 17 Serpentine Street Inc., 720
Cambrian Heights Inc., 331 Regent Street
Inc., 789 Lawson Street Inc., 110-114 Pine
Street Inc., 15-16 Keziah Court Inc., 193
Mountain Street Inc., 625 Ash Street Inc. and
364 Morris Street Inc.
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TO: SISKINDS LLP
Barristers & Solicitors
680 Waterloo Street, P.O. Box 2520
London, ON N6A 3V8

Daniel J. MacKeigan (65389G)
Tel: 519-660-7852
Fax: 519-660-7853

Cole S.C. Vegso (65389G)
Tel: 519-660-7755
Fax: 519-660-7756

Lawyers for the Plaintiffs
CGC Holding Company, LLC, Harlem Algonquin LLC and James T. Medick

AND TO: DONNELLY, MURPHY LAWYERS
Professional Corporation
18 Court House Square
Goderich, ON N7A 3Y7

Philip J. Smith (58444U)

Tel:  519-524-2154
Fax: 519-524-8550
Email: psmith@dmlaw.ca

Solicitors for the Defendants,
Sandy Hutchens also known as Craig (Sandy) Hutchens and 146 Whittaker Street Inc.

AND TO: MASON CAPLAN ROTI LLP
350 Bay Street, Suite 600
Toronto, ON M5H 256

Gary Michael Caplan (19805G)
Tel:  416-596-7796 (Direct)
Fax: 855-880-6271

Email: GCaplan@mecr.law

Lawyers for the Defendants,
Tanya Hutchens, also known as Tatiana Brik, Tatiana Hutchens and Tanya Brik-
Hutchens



Court File No.: 2651/17

CGC HOLDING COMPANY, LLC et al. -and- SANDY HUTCHENS ALSO KNOWN AS CRAIG (SANDY)

HUTCHENS et al.

Plaintiffs Defendants
ONTARIO

SUPERIOR COURT OF JUSTICE
Proceeding Commenced at London

STATEMENT OF DEFENCE

BRAUTI THORNING ZIBARRAS LLP
161 Bay Street, Suite 2900
Toronto ON M5J 281

P. James Zibarras
L.SO No. 48856F
jzibarras@btzlaw.ca

Tel:  416.362.4567
Fax: 416.362.8410

Lawyers for the Defendants,

JBD Hutchens Family Holdings Inc., a.k.a. JBD Hutchens Family Holdings Inc.,
29 Laren Street Inc., 3415 Errington Avenue Inc., 367-369 Howey Drive Inc.,
3419 Errington Avenue Inc., 17 Serpentine Street Inc., 720 Cambrian Heights
Inc., 331 Regent Street Inc., 789 Lawson Street Inc., 110-114 Pine Street Inc.,

15-16 Keziah Court Inc., 193 Mountain Street Inc., 625 Ash Street Inc., 364
Morris Street Inc.
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Court File No. 2651/17

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:

CGC HOLDINGS COMPANY, LLC, HARLEM ALGONQUIN LLC, and
JAMES T. MEDICK
Plaintiffs

and

SANDY HUTCHENS, also known as CRAIG (SANDY) HUTCHENS, MOSHIE
ALEXANDER, MOISHE ALEXANDER, CRAIG HUTCHENS, SANDY
CRAIG HUTCHENS, S. CRAIG HUTCHENS, MOISHE HUTCHENS, CRAIG
ALEXANDER, MOSHE ALEXANDER, MOISHE BEN AVRAHAM, MOISHE
BEN AVRAHOM, MOSHE BEN AVROHOM, BEN AVRAHAM, FRED
HAYES, ALEXANDER MACDONALD, ED RYAN, and MATHEW KOVCE,
TANYA HUTCHENS, also known as TATIANA BRIK, TATIANA HUTCHENS,
and TANYA BRIK-HUTCHENS, JENNIFER HUTCHENS, also known as
JENNIFER ARAUIJO, JBD HUTCHENS FAMILY HOLDINGS INC. aka JBD
HUTCHENS FAMILY HOLDINGS INC., JBD HOLDINGS INC., THE ESTATE
OF JUDITH HUTCHENS, 29 LAREN STREET INC., 3415 ERRINGTON
AVENUE INC,, 367-369 HOWEY DRIVE INC,, 3419 ERRINGTON AVENUE
INC., 17 SERPENTINE STREET INC., 720 CAMBRIAN HEIGHTS INC,, 331
REGENT STREET INC., 789 LAWSON STREET INC., 110-114 PINE STREET
INC., 15-16 KEZIAH COURT INC., 193 MOUNTAIN STREET INC., 625 ASH
STREET INC., 364 MORRIS STREET INC., 146 WHITTAKER STREET INC.
and ADROIT ADVOCATES, LLC, A COLORADO LIMITED LIABILITY
COMPANY, dba KLENDA GESSLER & BLUE LLC

Defendants

STATEMENT OF DEFENCE OF
SANDY HUTCHENS (AND OTHER ALIASES), 146 WHITTAKER STREET
INC., AND THE ESTATE OF JUDITH HUTCHENS

1. The Sandy Hutchens, 146 Whittaker Street Inc., and the Estate of Judith Hutchens, deny all

allegations contained in the Statement of Claim, unless explicitly admitted below.

2. The Defendant, Sandy Hutchens, is an individual who resides in the City of Vaughan,

Ontario. His legal name is Sandy Craig Hutchens. He became an adherent of Orthodox
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Judaism in or about April 2004 and, shortly thereafter, assumed the Hebrew name “Moishe
Alexander Ben Avrohom”. “Moishe Alexander Ben Avraham” and “Moshe Alexander

Ben Avrohom” are also anglicized variations of the same.

3. 146 Whittaker Street Inc. is a corporation incorporated under the law of Ontario, which
owned and operated a property in Sudbury at 146 Whittaker Street, but the property has
since been sold. It had no involvement in the transactions with the Plaintiffs nor is it in

receipt of any of the Plaintiffs’ moneys.

4. The Estate of Judith Hutchens is Sandy Hutchens’s sister’s estate. Mr. Hutchens is the
estate’s executor. The estate had no involvement in the transactions with the Plaintiffs nor

is it in receipt of any of the Plaintiffs’ moneys.
NO FRAUD OR VIOLATIONS OF THE RICO ACT

5. These Defendants deny that they have committed any fraud or activities contrary to the
United States Racketeer Influenced and Corrupt Organizations Act, 18 U.S.C. § 1961, and

put the Plaintiffs to the strict proof thereof.

6. These Defendants further deny that Sandy Hutchens improperly converted to his own use

monies paid by the Plaintiffs
THE PLAINTIFFS SOUGHT OUT HUTCHENS TO SOLICIT FINANCING

7. At all material times Sandy Hutchens was in the business of arranging for mortgage
financing. Mr. Hutchens provided mortgage financing to borrowers both alone, through his

companies, and with colenders.




8.

-3-

The mortgage financing was, and the Plaintiffs always knew that the mortgage
financing was, contingent on the Plaintiffs satisfying various reasonable conditions

precedent of the respective lending agreements.

ADMINISTRATION AND OTHER FEES

9.

10.

11.

12.

Sandy Hutchens and the corporations he controlled spent significant time and money,
including legal expenses, to conduct their due diligence with respect to the respective
transactions as well as taking steps to arrange the mortgage financing. As such, they

required the Plaintiffs to pay administration and other fees to compensate them.

Provided that the Plaintiffs satisfied the terms and conditions of their respective
agreements, the Plaintiffs could at their sole discretion decide not to close the transactions
and require the return of the administrative fees (less third party expenses and reasonable

legal fees incurred).

The Plaintiffs knew or ought to have been aware at the time of entering into the
agreements, and at the time of advancing the funds, that the administration and other fees
were non-refundable in the event that the Plaintiffs failed to satisfy the terms and

conditions of their respective agreements.

As stated above, the Plaintiffs failed to satisfy the terms and conditions of their
respective agreements. As such, these Defendants deny that the Plaintiffs are entitled to the

return of the administration and other fees.

NO CONSTRUCTIVE OR INVOLUNTARY TRUST OR UNJUST ENRICHMENT
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14.

15.

16.

17.
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None of the properties owned by these Defendants have any connection with the
transactions with the Plaintiffs. These Defendants deny that any of the fees paid by the
Plaintiffs were contributed to the property assets of these Defendants, and these

Defendants put the Plaintiffs to the strict proof thereof.

These Defendants deny that they were unjustly enriched at the expense of the Plaintiffs. As

such, there is no basis for imposing a constructive trust on the Defendants’ property.

These Defendants deny that any of the properties owned or administered by these
Defendants are impressed with a constructive trust in favour of the Plaintiffs. These
Defendants further deny that the Plaintiffs are entitled to a tracing order with respect to

these properties.

These Defendants plead, and the fact is, that the Colorado Judgment is currently under

Appeal, with a hearing of the same expected to be heard in the near future.

These Defendants plead that the Plaintiff’s action against them should be dismissed, with

costs.




October 8, 2018

TO: SISKINDS LLP
Barristers & Solicitors
680 Waterloo Street
P.O. Box 2520

London ON N6A 3V8§

- Daniel J. MacKeigan (42564R)
Tel:  (519) 660-7852
Fax: (519) 660-7853

Cole S. C. Vegso (65389G)

Tel:  (519) 660-7755
Fax: (519) 660-7756
Lawyers for the Plaintifts
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DONNELLY MURPHY LAWYERS
PROFESSIONAL CORPORATION
18 The Square

Goderich ON N7A 3Y7

Philip J. Smith (58444U)
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Moldaver || Barristers

Fax Coversheet

if there is a problem with transmission or if all pages are not received,
please call {416) 238-4123 for retransmission.

Cole S. C. Vegso

To: From: Brett D. Moldaver
Co: SISKINDS LLP Co: Moldaver Barristers
Fax: (519) 660-7853 Pages: 15 (incl. cover)
Phone: (519) 660-7852 Date: November 30, 2018
Re: CGC Holding Company, LLC, et al. v. e

e Sandy Hutchens, et al. )
Your file#t 848613 Our file# 18-19

OuUrgent [JForReview [IPlease Comment [ Please Reply O Please Recycle

This message is intended only for the use of the individual or entity to which it is addressed,
and may contain information that is PRIVILEGED, CONFIDENTIAL and exempt from disclosure
under applicable law. If the reader of this message is not the intended recipient, or the
employee or agent responsible for delivering the message to the intended recipient, you are
hereby notified that any dissemination, distribution or copying of this communication is
strictly prohibited. If you have received this communication in error, please notify us
immediately by telephone, and return the original to us by mail without making a copy. Thank
you.

Comments: Enclosed please find Mr. Moldaver's correspondence of today's date and Statement of
Defence for Defendant Klenda Gessler and Blue LLC.

365 Bloor Street East, Suite 1608 » Toronto, Ontario « MAW 314 « Canada
p.416.238.4123+ f, 416.929.9604
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Brett D. Moldaver
brett@moldaverbarristers.com
(416) 238-2953
November 30, 2018 File N.18-19
Delivered by Facsimile
SISKINDS LLP

Barristers and Solicitors
Mr. Cole 8. C. Vegso
680 Waterloo Street
P.Q. Box 2520

London, Ontario

N6A 3V8

Dear Counsel,

RE: CGC Holding Company, LLC, et al. v. Sandy Hutchens et al.
Court File No.: 2651/17

Enclosed please find our client’s Statement of Defence served upon you pursuant to the Rules
of Civil Procedure.

Thank you.

Regards,

Brett D. Moldaver

(computer generated signature)

Brett D. Moldaver
BOM/sz

Encl.

365 Bloor Street East, Suite 1608 » Toronto, Ontario « MAW 3L4 + Canada
p.416.238.4123 » £.416.929.9604
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Court File No.; 2651/17
ONTARIO
SUPERIOR COURT OF JUSTICE
BETWEEN: '

CGC HOLDING COMPANY, LLC, HARLEM ALGONQGQIUJIN LLC,
and JAMES T. MEDICK
Plaintiffs
-and-

SANDY HUTCHENS, also known as CRAIG (SANDY) HUTCHENS, MOSHIE
ALEXANDER, MOISHE ALEXANDER, CRAIG HUTCHENS, SANDY CRAIG
HUTCHENS, S. CRAIG HUTCHENS, MOISHE HUTCHENS, CRAIG ALEXANDER,
MOSHE ALEXANDER, MOISHE BEN AVRAHAM, MOISHE BEN AVROROM,
MOSHE BEN AVROHOM, BEN AVRAHAM, FRED HAYES, ALEXANDER
MACDONALD, ED RYAN, AND MATHEW KOVCE, TANYA HUTCHENS, also known
as TATIANA BRIK, TATIANA HUTCHENS, and TANYA BRIK-HUTCHENS,
JENNIFER HUTCHENS, also known as JENNIFER ARAUJO, JBD HUTCHENS
FAMILTY HOLDINGS INC. aka JBD HUTCHENS FAMILY HOLDINGS INC., JBD
HOLDINGS INC,, THE ESTATE OF JUDITH HUTCHENS, 29 LAREN STREET INC,,
3415 ERRINGTON AVENUE INC., 367-369 HOWEY DRIVE INC,, 3419 ERRINGOTON
AVENUE INC,, 17 SERPENTINE STREET INC.,, 720 CAMBRIAN HEIGHTS INC,, 331
REGENT STREET INC,, 789 LAWSON STREET INC., 110-114 PINE STREET INC,, 15-
16 KEZIAH COURT INC., 193 MOUNTAIN STREET INC., 625 ASH STREET INC.,,
364 MORRIS STREET INC., 146 WHITTAKER STREET INC. and ADROIT
ADVOCATES, LLC, A COLORADQ LIMITED LIABILITY COMPANY,
dba KLENDA GESSLER & BLUE LLC

Defendants
STATEMENT OF DEFENCE OF THE DEFENDANT ADROQIT ADVOCATES, LLC, A COLORADO

LIMITED LIABILITY COMPANY, dba KLENDA GESSLER & BLUE LLC

1. The Defendant Klenda Gessler & Bluge LLC (Advocates) denies all the allegations in the

Statement of Claim (Claim) save as expressly set out herein.
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2.

Advocates admit the allegations in paragraphs 8, 16, 17, 19, 21, 22, 25, 27, 53, 55, 56, and
57 of the Claim save as set out herein.

Advocates has no or insufficient knowledge of the allegations in paragraphs 29, 30, 31,
32, 32(a)-32(f), 34, 35, 36, 36{a)-36(h), 37(b)-37(c), 38, 39, 39(a)-39(n), 40, 40(a)-40(e), 59,
and 60 of the Claim. Advocates puts the plaintiffs to the strict proof of those allegations.
Advocates pleads that each of the real properties against which it registered its mortgages
against are or at the time of registration were beneficially owned by legally constituted
trusts, known to the plaintiffs prior to registration. Advocates denies that the plaintiffs’
claims, to the extent they have any, in said .propertles, take priorify to Advocates
Mortgages (as defined).

Advocates denies that Advance Fees or funds from the Loan Scheme (as defined in the
Claim) were used to purchase or pay for or were or can be traced into properties against
which it registered its mortgages.

Advocates pleads that the plaintiffs, in the Colorado Action withdrew or abandoned their
class-certified constructive trust claims and denies that a constructive trust can be
imposed in a RICO action. Moreover, the Colorado Judgment to the extent it purports to
impose a constructive trust over assets held by non-parties to the Colorado Action,
including the properties subject to the Advocates Mortgages. Accordingly, the Colorado
Judgment, in each of these respects, exceeded the trial judge’s jurisdiction, is inconsistent
with natural justice, public policy and unenforceable in the Province of Ontario.

The plaintiffs plead, that the Colorado Judgment awards treble damages under RICO

which are not recoverable in the Province of Ontario.

Ro0a/015 427
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8.

The Colorado Judgment is under appeal and no date for oral hearing has been set as of
the date of pleading.

Advocates otherwise denies the plaintiffs’ claims with respect to all other defendants,
including that the Colorado Judgment includes, provides for or otherwise permits a claim
for a constructive trust over certain properties described in Schedule A to the Claim or all
the real property registered in the defendants’ or any of their names, or in the alternative,
that the Colorado Judgment ranks or ought to rank in priority over Advocates’ mortgage,

all as set out in paragraph 1 of the Claim.

Parties

10. The plaintiffs, CGC Holding Company, LLC {CGC), Harlem Algonquin, LLC (Harlem), and

11.

12.

James T. Medick (Medick), are class representatives in the class proceeding that was
determined by the United States District Court for the District of Colorado (Colorado
Action).

By way of background, the class maintained that the defendant Sandy Hutchens (and the
other Hutchens defendants) engaged in a loan fraud scheme designed to extract monies
from persons in the United States of America. The class alleged that loans were not
advanced despite the payment of substantial loan processing fees which were not
refunded.

The plaintiffs each applied to receive real estate loans from non-parties to this

proceeding, being certain entities that at material times were controlled by Sandy

Hutchens (Lenders).

[@005/015 428
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13. Sandy Hutchens is a Canadian citizen who resides in Toronto, Canada. He Is also known
by Advocates as, Moishe Ben Avraham Alexander, and shorter variants thereof, Moishe
Alexander and Moise Ben Avraham. The jury in the Colorado Action returned a verdict
against him. He has appealed this verdict to the United States Court of Appeals for the
10" Cireuit. This appeal Is pending. The 10% Circuit has not yet set oral argument,

14. Tanya Hutchens is a Canadian citizen who resides in Toronto, Canada. She is married to
Sandy Hutchens but legally separated from him. Her maiden name is Brik. The jury in the
Colorado Action also returned a verdict against her. She is appealing this verdict to the
United States Court of Appeals for the 10t Circuit and is to be heard with Sandy Hutchens’
appeal.

15. Jennifer Hutchens is a Canadian citizen who resides in or near Toronto, Canada. She is
Sandy’s daughter. The jury in the Colorado action returned a verdict against her, Jennifer
is appealing this verdict to the United States Court of Appeal for the 10™ Circuit and it is
to be heard with Sandy Hutchens’ appeal.

16. While the Hutchens defendants were found liable at trial, that decision, as noted above,
is under appeal and at the time the Advocates Mortgages were registered the appeal was
contemplated by Advocates, The appeal was not issued until January 8, 2018 on account
of the need to address post-trial and post-Colorado Judgment issues/motions,

17. The corporate defendants as set out in paragraph 9 of the Claim (Property Companies)
are Ontario corporations. The Property Companies purchased, financed, operated, and/or
maintained real estate and/or other assets in Ontario, They hold or at one time held real

properties with the corresponding street addresses in trust for one or more of the
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Hutchens’ children, which is the purpose for which they were incorporated. None of the
said properties were purchased, financed, operated, or maintained, in whole or in part
with class funds.

18. The District Court dismissed the claims as against all the Property Companies. With
perhaps one exception, the Property Companies were incorporated and held title to the
relevant properties long before any class member tendered any funds to any Lender. In
fact, after non-class funds were accounted for, the class traced only $9,500 to any
Property Companies.

19. JBD Holdings Inc., JBD Hutchens Family Holdings inc., and JBD Hutchens Family Holdings,
Ontario corporations, were defendants to the Colorado Action, the District Court
dismissed the claim against these defendants,

20. The Estate of Judith Hutchens owns 42 Clemow Avenue, Sudbury, Ontario, in trust for its
beneficial owners, Joshua Hutchens and Daniel Hutchens. Sandy Hutchens is not an owner
of this property.

21. Advocates is the Hutchens Defendants’ counsel in the Colorado Action. Advocates
registered mortgages against one or more of the real properties held by the Property

Companies on or about October 4, 2017 {Advocates Mortgages).

The Advocates Mortgages
22. The Advocates Mortgages were registered by Advocates as security for legal fees incurred

and to be incurred. At the time of registration the legal fees incurred approximated
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23.

24.

25.

26,

27.

28.

$2,000,000 {Canadian). Since registration further legal fees have been incurred and will
be incurred in connection with the Colorade Judgment and the appeal therefrom.

The Advocates Mortgages are registered against title to properties that are beneficially
owned legally constituted trusts. This was known to the plaintiffs before registration.
The Colorado Judgment is not recognized in Ontario, having not been registered, and
cannot be registered until any and all pending appeals with respect to same have been
exhausted. In this regard, Advocates relies on the Reciprocal Enforcement of ludgments
Act, R.S.0. 1990, ¢. R.5, including sections 3 (a), (e), (f) and (g) thereof.

The Colorado Judgment to the extent it purports to impose {which is denied) a
constructive trust against the properties subject to the Advocates Mortgages cannot be
recognized in Ontario as the determination of such a trust may only be made by an
Ontario Court.

The Colorado Judgment — under the RICO legislation — was trebled by the District Court
and this is not recognized by courts of the Province of Ontario.

The Colorado Judgment is ultro vires to the extent it imposed a constructive trust over
any of the properties as this or any other equitable remedy not available in a RICO
proceeding (as a remedy to a breach of same).

Advocates denies that the Advocates Mortgages, registered on or around October 4, 2017
in the amount of $2,000,000 was made In an attempt to defeat, hinder or defraud
creditors of the other defendants as spuriously alleged by the plaintiffs, Advocates did not
secure its mortgages against properties subject to the claims of any creditors of the other

defendants as alleged.
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29.

30.

31

32,

The Advocates Mortgages are registered against the seven properties as set out in
paragraph 37(a) of the Claim. These properties are owned or controlled by the Hutchens
Defendants by way of a trust. The constructive trust applied by the District Court on
September 26, 2017 is not against eight of these properties as alleged by the plaintiffs. In
the alternative and in any event the constructive trust — whatever its ambit — is subject to
the pending appeals. Advocates had no knowledge of the alleged undertaking given by
Tanya Hutchens and If valid deny it is valid as against Advocates.

A constructive trust, under Colorado law is an in personam remedy and does not as such
attach to the properties in issue. Upon the dismissal of the claims as against the Property
Companies the remedy only applied to the Hutchens personally, i.e. only the Property
Company related assets subject to the constructive trust for the individual Hutchens
ownership Interests in a property company or any of them. Accordingly the constructive
trust does not extend or apply to any Canadian real property. The Property Companies or
any of them were not parties to the proceeding when the court imposed the constructive
trust. The constructive trust awarded to the plaintiffs is a constructive trust on the
Property Companies assets provided they can trace their funds (loan application fees) to
them and only to the extent of same.

Thus, to the extent that the District Court had jurisdiction to impose any constructive trust
over Canadian real property held by Canadian non-parties, the trust extends only to
$9,500.00 of such property.

The plaintiffs seek to obtain relief from the Ontario Courts that was not sought or In the

alternative was not available to them in the Colorado Courts.
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33.

34,

35.

Advocates denies in the alternative, or in any event, that the Colorado Judgment takes
priority over the Advocates Morigages. Advocates denies in the further alternative and in
any event that the plaintiffs are entitled to damages in the amount of $2,000,000. There

is no pleaded basis for this claim.

Other Defences

The Lenders solicited loan applications through U.S. loan brokers. The loan broker who
was the source of most of the Lenders’ U.S. loan applications, Jill Evans, was later indicted
and convicted of mortgage fraud. The Lenders relied on borrowers’ representations to
determine whether to issue a loan commitment, which required a borrower to pay an
advance fee, various inspection, legal, or other administrative fees, and to support the
various financial, property-valuation, and other representations that their loan
applications contained. The plaintiffs repeatedly did not qualify for the loans that they
sought, stipulating in the Colorado Action that they had no ability to obtain financing, the
loans should not have been made and there were legitimate reasons to have declined to
fund each of the loans, Advocates pleads that an equitable remedy is not available to the
plaintiffs in the circumstances.

The Hutchens Defendants retained Advocates to appeal the District Court's class-
certification ruling. Advocates has represented the Hutchens Defendants since shortly
after the District Court certified the class, through the interlocutory appeal of class

certification, through the Colorado Action’s conclusion.
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36.

37.

38.

39.

40.

The jury entered a unanimous verdict on or about May 15, 2017. The jury awarded
plaintiffs damages of $8,421,367. On September 27, 2017, the District Court trebled the
damages that the jury awarded to Plaintiffs and entered judgment for the amount of
$24,239,101.00. The District Court’s order of the same date purported to impose a
constructive trust on funds that Plaintiffs had traced to the Property Companies.

On or about September 26, 2018, the Hutchens defendants moved to amend the
Colorado Judgment to impose an extra-jurisdictional constructive that requires piercing
the corporate veils of non-party corporations to recover funds that plaintiffs had failed to
trace to these non-parties. The order was granted. The Hutchens Defendants appeal of
the judgment against them to the 10" Circuit Court of Appeals is pending.

Before commencing this proceeding, the Plaintiffs broughf an action in the Ontario
Superior Court of Justice at Toronto {Court File No.CV-11-428713) (First Toronto Action)
on or about june 15, 2011. Advocates was not privy to the settlement (as alleged) referred
to in the Claim including at paragraph 32 of the Claim. The First Toronto Action was stayed
on May 4, 2015. There has been no motion to lift the stay.

In substance and effect, the plaintiffs are attempting to obtain from this court relief that
they failed to pursue or to present sufficient evidence to obtain in the District Court, and
to use this court as a means to avold the consequences of an adverse result in the
Hutchens defendants’ pending appeal to the 10™ Circuit Court of Appeals.

Advocates denies that Colorado Judgment applies to, or could lawfully apply to Canadian
real property, held by Canadian corporations, and to which Plaintiffs had traced only de

minimuys if any, funds,
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41, Advocates denies that it either knew or ought to have known that plaintiffs’ were seeking
to enforce the Colorado judgment, when Plaintiffs took no action to do so in Canada in
the over four months since the jury returned its judgment, despite the pendency of the
Original Toronto Action.

42, The priority of the Advocates Mortgages is the result of plaintiffs’ delay or inaction with
respect the Toronto Action and thelr own judgment from the Celorado Action.

43. The Property Companies were not and never should have been defendants in the
Colorado Action. After the plaintiffs presented their case, the District Court dismissed all
entities except for the Lenders as defendants. As noted above, with perhaps one
exception, these entities were incorporated long before any class member tendered any
funds to any Lender.

44, The plaintiffs are attempting to obtain from this court relief that they failed to pursue or
to present sufficient evidence to obtain in the District Court. Advocates pleads and relies,
as such, on the principles of res judicata, issue estoppel and abuse of process.

45. Advocates denies that the defendants were unjustly enriched and in the alternative
denied that such a claim may be asserted by the plaintiffs. There is no enrichment that
corresponds to any deprivation.

46. While the jury in the Colorado action returned a verdict against the Hutchens defendants
for violating sections 1962 (c) and (d) of RICO; the District Court dismissed the claim as
against all the defendants save for the Lenders as defendants as being the RICO

“enterprise”.
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47. The RICO legislation cannot be summarized completely as the plaintiffs attempt to do in
the Claim. The primary purpose of the legislation was to protect innocent victims not
penal as suggested by the plaintiffs, Moreover non-qualifying borrowers are not innocent
victims under the legislation. The plaintiffs did not qualify for the loans that they sought.
The plaintiffs’ loan applications omitted material details” with respect to their
creditworthiness. The failures of disclosure were intentional with the purpose of inducing
loans from the said lenders.

48, The equitable relief sought by the plaintiffs should not be recognized or in the alternative
granted by this honourable Court in the circumstances,

49. Advocates submits this action be dismissed as against it with costs payable to it by the

plaintiffs.

November 30, 2018

MOLDAVER BARRISTERS

365 Bloor Street East, Suite 1608
Toronto, Ontario

M4Ww 314

Brett D. Moldaver (LSUC# 44191E)
brett@moldaverbarristers.com

Tel. (416) 238-4123
Fax. (416) 929-9604

Lawyers for the Defendant: Klenda Gessler &
Blue LLC

TO: SISKINDS LLP
Barristers & Solicitors
680 Waterloo Street
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P.O. Box 2520
London, Ontario
N6A 3V8

Daniel J. MacKeigan (LSUCH 42564R)
Tel. (519) 660-7755
Fax. (519) 660-7756

Cole §. C. Vegso (LSUC 65389G)
Tel. (519) 660-7755
Fax. (519) 660-7756

Lawyers for the Plaintiffs
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Request 1D: 022344983

Transaction ID: 69882986
Category ID: UN/E

Province of Ontario
Ministry of Government Services

CORPORATION PROFILE REPORT

Ontario Corp Number

2141250

Corporation Type

ONTARIO BUSINESS CORP.

Registered Office Address

33 THEODORE PLACE

THORNHILL
ONTARIO
CANADA L4J 8E2

Mailing Address

33 THEODORE PLACE

THORNHILL
ONTARIO
CANADA L4J 8E2

Activity Classification

NOT AVAILABLE

Corporation Name

Corporation Status

29 LAREN STREET INC.

Number of Directors
Minimum Maximum

00001 00010

439

Date Report Produced: 2018/11/09
Time Report Produced: 10:08:50

Page:

Date Amalgamated

NOT APPLICABLE

New Amal. Number

NOT APPLICABLE

Revival Date

NOT APPLICABLE

Transferred Out Date

NOT APPLICABLE

EP Licence Eff.Date
NOT APPLICABLE

Date Commenced
in Ontario

NOT APPLICABLE

1

Incorporation Date

2007/07/04

Jurisdiction

ONTARIO

Former Jurisdiction

NOT APPLICABLE

Amalgamation Ind.

NOT APPLICABLE

Notice Date

NOT APPLICABLE

Letter Date

NOT APPLICABLE

Continuation Date

NOT APPLICABLE

Cancel/lnactive Date

NOT APPLICABLE

EP Licence Term.Date
NOT APPLICABLE

Date Ceased
in Ontario

NOT APPLICABLE



Request ID: 022344993
Transaction |ID: 69882986
Category ID: UN/E

CORPORATION PROFILE REPORT

Ontario Corp Number

2141250

Corporate Name History

298 LAREN STREET INC.

525 KATHLEEN STREET INC.

Current Business Name(s) Exist:

Expired Business Name(s) Exist:

Administrator:
Name (Individual / Corporation})

S

CRAIG
HUTCHENS

Date Began
2007/07/04
Designation

DIRECTOR

Officer Type

Province of Ontario
Ministry of Government Services

Corporation Name

29 LAREN STREET INC.

Effective Date

2008/06/17

2007/07/04

NO
NO

Address

47 PICO CRESCENT

THORNHILL
ONTARIO

CANADA L4J 8P4
First Director

YES

Y

Resident Canadian

Date Report Produced: 2018/11/09

Time Report Produced:
Page:

10:08:50
2

440



Request ID: 022344923
Transaction ID; 69882986
Category iD: UN/E

Province of Ontario

Date Report Produced: 2018/11/09

Ministry of Government Services Time Report Produced: 10:08:50

Page: 3

CORPORATION PROFILE REPORT

Ontario Corp Number

2141250

Administrator:
Name (Individual / Corporation})

TANYA
HUTCHENS

Date Began
2007/07/04
Designation

DIRECTOR

Administrator:
Name (Individual / Corporation)

TANYA
HUTCHENS

Date Began
2007/07/04
Designation

OFFICER

First Director
NOT APPLICABLE

Officer Type

First Director

NOT APPLICABLE
Officer Type
SECRETARY

Corporation Name

29 LAREN STREET INC.

Address

33 THEODORE PLACE

THORNHILL
ONTARIO
CANADA L4J 8E2

Resident Canadian

Y

Address

33 THEODORE PLACE

THORNHILL
ONTARIO
CANADA L4J 8E2

Resident Canadian

Y
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Request |D: 0223449093
Transaction ID: 69882986
Category ID: UN/E

Province of Ontario

Date Report Produced: 2018/11/09

Ministry of Government Services Time Report Produced: 10:08:50

Page: 4

CORPORATION PROFILE REPORT

Ontario Corp Number

2141250

Administrator:
Name (Individua! / Corporation)

TANYA
HUTCHENS

Date Began
2007/07/04
Designation

OFFICER

Administrator:
Name (Individual / Corporation)

TANYA
HUTCHENS

Date Began
2011/01/01
Designation

OFFICER

First Director

NOT APPLICABLE
Officer Type
TREASURER

First Director

NOT APPLICABLE
Officer Type
PRESIDENT

Corporation Name

29 LAREN STREET INC.

Address

33 THEODORE PLACE

THORNHILL
ONTARIO
CANADA L4J 8E2

Resident Canadian

Y

Address

33 THEODORE PLACE

THORNHILL
ONTARIO
CANADA L4J 8E2

Resident Canadian

Y
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Request ID: 022344993 Province of Ontario Date Report Produced: 2018/11/09
Transaction ID: 69882986 Ministry of Government Services Time Report Produced: 10:08:50
Category ID: UN/E Page: 5

CORPORATION PROFILE REPORT

Ontario Corp Number Corporation Name

2141250 29 LAREN STREET INC.

Last Document Recorded
Act/Code Description Form Date

CIA ANNUAL RETURN 2011 1C 2012/12/08

THIS REPORT SETS OUT THE MOST RECENT INFORMATION FILED BY THE CORPORATION ON OR AFTER JUNE 27, 1992, AND RECORDED
IN THE ONTARIO BUSINESS INFORMATION SYSTEM AS AT THE DATE AND TIME OF PRINT!NG ALL PERSONS WHO ARE RECORDED AS
CURRENT DIRECTORS OR OFFICERS ARE INCLUDED [N THE LIST OF ADMINISTRATO

ADDITIONAL HISTORICAL INFORMATION MAY EXIST ON MICROFICHE.

The issuance of this report in electronic form is authorized by the Director of Companies and Personal Property Security Branch.
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by Commission Expires February 7, 2022
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Request ID:
Transaction ID: 69883002
Category ID: UN/E

022345001

Province of Ontario

Ministry of Government Services

CORPORATION PROFILE REPORT

Ontario Corp Number

2129874

Corporation Type

ONTARIO BUSINESS CORP.

Registered Office Address

33 THEODORE PLACE

THORNHILL
ONTARIO
CANADA L4J 8E2

Mailing Address

33 THEODORE PLACE

THORNHILL
ONTARIO
CANADA L4J 8E2

Activity Classification

NOT AVAILABLE

Corporation Name

3415 ERRINGTON AVENUE INC.

Corporation Status

ACTIVE

Minimum

Number of Directors

00001 00010

Maximum

444

Date Report Produced: 2018/11/09
Time Report Produced: 10:08:07

Page:

Date Amalgamated

NOT APPLICABLE

New Amal. Number

NOT APPLICABLE

Revival Date

NOT APPLICABLE

Transferred Out Date

NOT APPLICABLE

EP Licence Eff.Date
NOT APPLICABLE

Date Commenced
in Ontario

NOT APPLICABLE

1

Incorporation Date

2007/03/09

Jurisdiction

ONTARIO

Former Jurisdiction

NOT APPLICABLE

Amalgamation Ind.

NOT APPLICABLE

Notice Date

NOT APPLICABLE

Letter Date

NOT APPLICABLE

Continuation Date

NOT APPLICABLE

Cancel/lnactive Date

NOT APPLICABLE

EP Licence Term.Date
NOT APPLICABLE

Date Ceased
in Ontario

NOT APPLICABLE



445

Request ID: 022345001 Province of Ontario

Transaction ID: 69883002 Ministry of Government Services
Category ID: UN/E

Date Report Produced: 2018/11/09
Time Report Produced: 10:09:07
Page: 2

CORPORATION PROFILE REPORT

Ontario Corp Number Corporation Name

2129974 3415 ERRINGTON AVENUE INC.

Corporate Name History Effective Date

3415 ERRINGTON AVENUE INC.

2007/03/09
Current Business Name(s) Exist: NO
Expired Business Name(s) Exist: NO
Administrator:
Name (Individual / Corporation) Address
S.
CRAIG 47 PICO
HUTCHENS
CRESCENT
ONTARIO
CANADA L4J 8P4
Date Began First Director
2007/03/09 YES
Designation Officer Type Resident Canadian
DIRECTOR

Y



446

Request ID: 022345001 Province of Ontario Date Report Produced: 2018/11/09
Transaction ID: 69883002 Ministry of Government Services Time Report Produced: 10:09:07
Category {D: UN/E Page: 3

CORPORATION PROFILE REPORT

Ontario Corp Number Corporation Name

2129974 3415 ERRINGTON AVENUE INC.

Administrator:

Name (Individual / Corporation) Address
TATIANA
47 PICO CRESCENT
HUTCHENS
THORNHILL
ONTARIO
CANADA L4J 8P4
Date Began First Director
2007/03/09 NOT APPLICABLE
Designation Officer Type Resident Canadian
DIRECTOR Y

Administrator:

Name (Individual / Corporation) Address
TATIANA
47 PICO CRESCENT
HUTCHENS
THORNHILL
ONTARIO
CANADA L4J 8P4
Date Began First Director
2007/03/09 NOT APPLICABLE
Designation Officer Type Resident Canadian

OFFICER SECRETARY Y




Request 1D: 022345001
Transaction ID: 69883002
Category ID: UN/E

Province of Ontario

447

Date Report Produced: 2018/11/08

Ministry of Government Services Time Report Produced: 10:09:07

Page: 4

CORPORATION PROFILE REPORT

Ontario Corp Number

2129974

Administrator:
Name (Individual / Corporation)

TATIANA
HUTCHENS

Date Began
2007/03/08
Designation

OFFICER

Administrator:
Name (Individual / Corporation)

TANYA
HUTCHENS

Date Began
2007/03/09
Designation

DIRECTOR

First Director

NOT APPLICABLE
Officer Type
TREASURER

First Director
NOT APPLICABLE

Officer Type

Corporation Name

3415 ERRINGTON AVENUE INC.

Address

47 PICO CRESCENT

THORNHILL
ONTARIO
CANADA L4J 8P4

Resident Canadian

Y

Address

33 THEODORE PLACE

THORNHILL
ONTARIO
CANADA L4J 8E2

Resident Canadian

Y



Request ID: 022345001
Transaction ID: 69883002
Category ID: UN/E

Province of Ontaria

Date Report Produced: 2018/11/09

Ministry of Government Services Time Report Produced: 10:09:07
5

Page:

CORPORATION PROFILE REPORT

Ontario Corp Number

2129974

Administrator:
Name (Individual / Corporation)

TANYA
HUTCHENS

Date Began
2007/03/09
Designation

OFFICER

Administrator:
Name (Individual / Corporation)

TANYA
HUTCHENS

Date Began
2007/03/09
Designation

OFFICER

First Director

NOT APPLICABLE
Officer Type
SECRETARY

First Director

NOT APPLICABLE
Officer Type
TREASURER

Corporation Name

3415 ERRINGTON AVENUE INC.

Address

33 THEODORE PLACE

THORNHILL
ONTARIO
CANADA L4J 8E2

Resident Canadian

Y

Address

33 THEODORE PLACE

THORNHILL
ONTARIO
CANADA L4J 8E2

Resident Canadian

Y

448



Request ID: 022345001
Transaction |ID: 69883002
Category ID: UN/E

Province of Ontario

Date Report Produced: 2018/11/09

Ministry of Government Services Time Report Produced: 10:09:07
6

Page:

CORPORATION PROFILE REPORT

Ontario Corp Number

2129974

Administrator:
Name (Individual / Corporation)

TANYA
HUTCHENS

Date Began
2011/01/01
Designation

OFFICER

First Director

NOT APPLICABLE
Officer Type
PRESIDENT

Corporation Name

3415 ERRINGTON AVENUE INC.

Address

33 THEODORE PLACE

THORNHILL
ONTARIO
CANADA L4J 8E2

Resident Canadian

Y

449



Request 1D: 022345001 Province of Ontario Date Report Produced: 2018/11/09
Transaction ID: 69883002 Ministry of Government Services Time Report Produced: 10:09:07
Category {D: UN/E Page: 7

CORPORATION PROFILE REPORT

Ontario Corp Number Corporation Name

2128874 3415 ERRINGTON AVENUE INC.

Last Document Recorded
Act/Code Description Form Date

ClA ANNUAL RETURN 2011 1C 2012/12/08

THIS REPORT SETS OUT THE MOST RECENT INFORMATION FILED BY THE CORPORATION ON OR AFTER JUNE 27, 1982, AND RECORDED
IN THE ONTARIO BUSINESS INFORMATION SYSTEM AS AT THE DATE AND TIME OF PRINTING. ALL PERSONS WHO ARE RECORDED AS
CURRENT DIRECTORS OR OFFICERS ARE INCLUDED IN THE LIST OF ADMINISTRATORS.

ADDITIONAL HISTORICAL INFORMATION MAY EXIST ON MICROFICHE.

The issuance of this report in electronic form is authorized by the Director of Companies and Personal Property Security Branch.

450






This is Exhibit 31 referred to in the
Affidavit of Howard Langer, sworn before me,

this_¥ ™ day of January, 2019

. v

&

Commissioner for Taking Affidavits (or as may be)

Phitadelpivia County
#4y Commission Expires February 7, 2082
Commission Number 1280967




Request 1D:
Transaction ID: 69883000
Category 1D: UN/E

0223449899

Province of Ontario

Ministry of Government Services

CORPORATION PROFILE REPORT

Ontario Corp Number

2129982

Corporation Type

ONTARIO BUSINESS CORP.

Registered Office Address

33 THEODORE PLACE

THORNHILL
ONTARIO
CANADA L4J 8E2

Mailing Address

33 THEODORE PLACE

THORNHILL
ONTARIO
CANADA L4J 8E2

Activity Classification

NOT AVAILABLE

Corporation Name

3419 ERRINGTON AVENUE INC.

Corporation Status

ACTIVE

Minimum

Number of Directors

00001 00010

Maximum

451

Date Report Produced: 2018/11/09
Time Report Produced: 10:09:02

Page:

Date Amalgamated

NOT APPLICABLE

New Amal. Number

NOT APPLICABLE

Revival Date

NOT APPLICABLE

Transferred Out Date

NOT APPLICABLE

‘EP Licence Eff.Date

NOT APPLICABLE

Date Commenced
in Ontario

NOT APPLICABLE

1

Incorporation Date

2007/03/08

Jurisdiction

ONTARIO

Former Jurisdiction

NOT APPLICABLE

Amalgamation Ind.

NOT APPLICABLE

Notice Date

NOT APPLICABLE

Letter Date

NOT APPLICABLE

Continuation Date

NOT APPLICABLE

Cancel/lnactive Date

NOT APPLICABLE

EP Licence Term.Date
NOT APPLICABLE

Date Ceased
in Ontario

NOT APPLICABLE



452

Request 1D: 0223449898 Province of Ontario Date Report Produced: 2018/11/09
Transaction ID: 69883000 Ministry of Government Services Time Report Produced: 10:09:02
Category ID: UN/E Page: 2

CORPORATION PROFILE REPORT

Ontario Corp Number Corporation Name

2129982 3419 ERRINGTON AVENUE INC.
Corporate Name History Effective Date

3419 ERRINGTON AVENUE INC. 2007/03/09

Current Business Name(s) Exist: NO

Expired Business Name(s) Exist: NO

Administrator:

Name (Individual / Corporation) Address
TANYA
47 PICO CRESCENT
HUTCHENS
THORNHILL
ONTARIO
CANADA L4J 8P4
Date Began First Director
2007/03/09 YES
Designation Officer Type Resident Canadian

DIRECTOR Y



453

Request ID: 022344999 Province of Ontario Date Report Produced: 2018/11/09
Transaction ID: 69883000 Ministry of Government Services Time Report Produced: 10:09:02
Category ID: UN/E Page: 3

CORPORATION PROFILE REPORT

Ontario Corp Number

21299082

Administrator:
Name (Individual / Corporation)

S

CRAIG
HUTCHENS

Date Began First Director
2007/03/09 YES
Designation Officer Type
DIRECTOR

Administrator:
Name (Individual / Corporation)

TATIANA

HUTCHENS

Date Began First Director
2007/03/09 NOT APPLICABLE
Designation Officer Type
DIRECTOR

Corporation Name

3419 ERRINGTON AVENUE INC.

Address

47 PICO CRESCENT

THORNHILL
ONTARIO
CANADA L4J 8P4

Resident Canadian

Y

Address

33 THEODORE PLACE

THORNHILL
ONTARIO
CANADA L4J 8E2

Resident Canadian

Y



Request ID: 022344999
Transaction ID: 69883000
Category ID: UN/E

Province of Ontario

Date Report Produced: 2018/11/08

Ministry of Government Services Time Report Produced: 10:08:02

Page: 4

CORPORATION PROFILE REPORT

Ontario Corp Number

2129982

Administrator:
Name (individual / Corporation)

TATIANA
HUTCHENS

Date Began
2007/03/09
Designation

OFFICER

Administrator:
Name (Individual / Corporation)

TATIANA
HUTCHENS

Date Began
2007/03/09
Designation

OFFICER

First Director

NOT APPLICABLE
Officer Type
SECRETARY

First Director

NOT APPLICABLE
Officer Type
TREASURER

Corporation Name

3419 ERRINGTON AVENUE INC.

Address

33 THEODORE PLACE

THORNHILL
ONTARIO
CANADA L4J 8E2

Resident Canadian

Y

Address

33 THEODORE PLACE

THORNHILL
ONTARIO
CANADA L4J 8E2

Resident Canadian

Y

454



455

Request ID: 022344999 Province of Ontario Date Report Produced: 2018/11/09
Transaction ID: 69883000 Ministry of Government Services Time Report Produced: 10:09:02
Category ID: UN/E Page: 5

CORPORATION PROFILE REPORT

Ontario Corp Number Corporation Name

2129982 3419 ERRINGTON AVENUE INC.

Administrator:

Name {Individual / Caerperation) Address
TATIANA

33 THEODORE PLACE
HUTCHENS

THORNHILL

ONTARIO

CANADA L4J 8E2
Date Began First Director
2011/01/01 NOT APPLICABLE
Designation Officer Type Resident Canadian

OFFICER PRESIDENT Y



Request ID: 022344999 Province of Ontario Date Report Produced: 2018/11/08
Transaction |D: 69883000 Ministry of Government Services Time Report Produced: 10:09:02
Category ID: UN/E Page: 6

CORPORATION PROFILE REPORT

Ontario Corp Number Corporation Name

2129982 3419 ERRINGTON AVENUE INC.

Last Document Recorded
Act/Code Description Form Date

CIA ANNUAL RETURN 2011 1C 2012/12/08

THIS REPORT SETS OUT THE MOST RECENT INFORMATION FILED BY THE CORPORATION ON OR AFTER JUNE 27, 1992, AND RECORDED
IN THE ONTARIO BUSINESS INFORMATION SYSTEM AS AT THE DATE AND TIME OF PRINTING. ALL PERSONS WHO ARE RECORDED AS
CURRENT DIRECTORS OR OFFICERS ARE INCLUDED IN THE LIST OF ADMINISTRATORS.

ADDITIONAL HISTORICAL INFORMATION MAY EXIST ON MICROFICHE.

The issuance of this report in electronic form is authorized by the Director of Companies and Personal Property Security Branch.
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This is Exhibit 32 referred to in the
Affidavit of Howard Langer, sworn before me,

this % ™ day of January, 2019

Commissioner foy Taking Affidavits (or as may be)

Philadetphia Coumty
#y Cormanission Expires February 7, 2002
Commission Number 1280967




Request ID: 022344998
Transaction ID: 69882996
Category ID: UN/E

Province of Ontario

Ministry of Government Services

CORPORATION PROFILE REPORT

Ontario Corp Number

2126929

Corporation Type

ONTARIO BUSINESS CORP.

Registered Office Address

TANYA HUTCHENS
33 THEODORE PLACE

THORNHILL
ONTARIO
CANADA L4J 8E2

Mailing Address

TANYA HUTCHENS
33 THEODORE PLACE

THORNHILL
ONTARIO
CANADA L4J 8E2

Activity Classification

NOT AVAILABLE

Corporation Name

331 REGENT STREET INC. -

Corporation Status

ACTIVE

Minimum

Number of Directors

00001 00010

Maximum

457

Date Report Produced: 2018/11/09
Time Report Produced: 10:08:55
1

Page:

Date Amalgamated

NOT APPLICABLE

New Amal. Number

NOT APPLICABLE

Revival Date

NOT APPLICABLE

Transferred Out Date

NOT APPLICABLE

EP Licence Eff.Date
NOT APPLICABLE

Date Commenced
in Ontario

NOT APPLICABLE

Incorporation Date

2007/02/06

Jurisdiction

ONTARIO

Former Jurisdiction

NOT APPLICABLE

Amalgamation Ind.

NOT APPLICABLE

Notice Date

NOT APPLICABLE

Letter Date

NOT APPLICABLE

Continuation Date

NOT APPLICABLE

Cancel/lnactive Date

NOT APPLICABLE

EP Licence Term.Date
NOT APPLICABLE

Date Ceased
in Ontario

NOT APPLICABLE



Request ID: 022344998
Transaction ID: 69882996
Category ID: UN/E

CORPORATION PROFILE REPORT

Ontario Corp Number

2126929

Corporate Name History

331 REGENT STREET INC.

Current Business Name(s) Exist:

Expired Business Name(s) Exist:

Administrator:
Name (Individual / Corporation)

TANYA
HUTCHENS

Date Began
2007/02/06
Designation

DIRECTOR

Officer Type

Province of Ontario
Ministry of Government Services

Corporation Name

331 REGENT STREET INC.

Effective Date

2007/02/06

NO
NO

Address

33 THEODORE PLACE

THORNHILL
ONTARIO
CANADA L4J 8E2
First Director

NOT APPLICABLE

Y

Resident Canadian

Date Report Produced: 2018/11/09
10:08:55
2

Time Report Produced:
Page:

458



Request ID: 022344998
Transaction ID: 69882996
Category ID: UN/E

Province of Ontario

Date Report Produced: 2018/11/09

Ministry of Government Services Time Report Produced: 10:08:55

Page: 3

CORPORATION PROFILE REPORT

Ontario Corp Number

2126929

Administrator:
Name (Individual / Corporation)

TANYA
HUTCHENS

Date Began
2007/02/06
Designation

OFFICER

Administrator:
Name (individual / Corporation)

TANYA
HUTCHENS

Date Began
2007/02/06
Designation

OFFICER

First Director

NOT APPLICABLE
Officer Type
SECRETARY

First Director

NOT APPLICABLE
Officer Type
TREASURER

Corporation Name

331 REGENT STREET INC.

Address

33 THEODORE PLACE

THORNHILL
ONTARIO
CANADA L4J BE2

Resident Canadian

Y

Address

33 THEODORE PLACE

THORNHILL
ONTARIO
CANADA L4J 8E2

Resident Canadian

Y

459
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Request ID: 022344998 Province of Ontario Date Report Produced: 2018/11/08
Transaction |1D: 69882996 Ministry of Government Services Time Report Produced: 10:08:55
Category ID: UN/E Page: 4

CORPORATION PROFILE REPORT

Ontario Corp Number Corporation Name

2126929 331 REGENT STREET INC.

Administrator:

Name (Individual / Corporation) Address
TANYA

33 THEODORE PLACE
HUTCHENS

THORNHILL

ONTARIO

CANADA L4J 8E2
Date Began First Director
2011/01/01 NOT APPLICABLE
Designation Officer Type Resident Canadian

QOFFICER PRESIDENT Y



Request ID: 022344998 Province of Ontario Date Report Produced: 2018/11/08
Transaction ID: 69882896 Ministry of Government Services Time Report Produced: 10:08:55
Category ID: UN/E Page: 5

CORPORATION PROFILE REPORT

Ontario Corp Number Corporation Name

2126929 331 REGENT STREET INC.

Last Document Recorded
Act/Code Description Form Date

CIA CHANGE NOTICE 1 2012/04/12

THIS REPORT SETS OUT THE MOST RECENT INFORMATION FILED BY THE CORPORATION ON OR AFTER JUNE 27, 1992, AND RECORDED
IN THE ONTARIO BUSINESS INFORMATION SYSTEM AS AT THE DATE AND TIME OF PRINTING. ALL PERSONS WHO ARE RECORDED AS
CURRENT DIRECTORS OR OFFICERS ARE INCLUDED IN THE LIST OF ADMINISTRATORS.

ADDITIONAL HISTORICAL INFORMATION MAY EXIST ON MICROFICHE.

The issuance of this report in electronic form is authorized by the Director of Companies and Personal Property Security Branch.

461






This is Exhibit 33 referred to in the
Affidavit of Howard Langer, sworn before me,

this % "™ day of January, 2019

Lz

Commissioner for ing Affidavits (or as may be)

Philadelphia County
6y Commnission Expires Februsry 7, 2022
Commission Number 1280067




Request 1D: 022344996

Transaction ID: 69882995
Category ID: UN/E

Province of Ontario
Ministry of Government Services

CORPORATION PROFILE REPORT

Ontario Corp Number

2173061

Corporation Type

ONTARIO BUSINESS CORP.

Registered Office Address

33 THEODORE PLACE

THORNHILL
ONTARIO
CANADA L4J 8E2

Mailing Address

33 THEODORE PLACE

THORNHILL
ONTARIO
CANADA L4J 8E2

Activity Classification

NOT AVAILABLE

Corporation Name

Corporation Status

Minimum

110-114 PINE STREET INC.

Number of Directors

00001 00010

Maximum

462

Date Report Produced: 2018/11/09
Time Report Produced: 10:08:55
1

Page:

Date Amalgamated

NOT APPLICABLE

New Amal. Number

NOT APPLICABLE

Revival Date

NOT APPLICABLE

Transferred Out Date

NOT APPLICABLE

EP Licence Eff.Date
NOT APPLICABLE

Date Commenced
in Ontario

NOT APPLICABLE

Incorporation Date

2008/05/15

Jurisdiction

ONTARIO

Former Jurisdiction

NOT APPLICABLE

Amalgamation Ind.

NOT APPLICABLE

Notice Date

NOT APPLICABLE

Letter Date

NOT APPLICABLE

Continuation Date

NOT APPLICABLE

Cancel/lnactive Date

NOT APPLICABLE

EP Licence Term.Date
NOT APPLICABLE

Date Ceased
in Ontario

NOT APPLICABLE



Request ID: 022344996
Transaction iD: 69882995
Category ID: UN/E

Province of Ontario

463

Date Report Produced: 2018/11/09

Ministry of Government Services Time Report Produced: 10:08:55

Page: 2

CORPORATION PROFILE REPORT

Ontario Corp Number

2173061

Corporate Name History

110-114 PINE STREET INC.

Current Business Name(s) Exist:

Expired Business Name(s) Exist:

Administrator:
Name (Individual / Corporation)

TANYA
HUTCHENS

Date Began
2011/01/01
Designation

OFFICER

First Director

NOT APPLICABLE
Officer Type
PRESIDENT

Corporation Name

110-114 PINE STREET INC.

Effective Date

2008/05/15

NO
NO

Address

33 THEODORE PLACE

THORNHILL
ONTARIO
CANADA L4J 8E2

Resident Canadian

Y



Request ID: 022344996
Transaction 1D: 69882995
Category ID: UN/E

Province of Ontario

Date Report Produced: 2018/11/09

Ministry of Government Services Time Report Produced: 10:08:55

Page: 3

CORPORATION PROFILE REPORT

Ontario Corp Number

2173061

Administrator:
Name (Individual / Corporation)

TANYA
HUTCHENS

Date Began
2011/01/01
Designation

OFFICER

Administrator:
Name (Individual / Corporation)

TANYA
HUTCHENS

Date Began
2011/01/01
Designation

OFFICER

First Director

NOT APPLICABLE
Officer Type
SECRETARY

First Director

NOT APPLICABLE
Officer Type
TREASURER

Corporation Name

110-114 PINE STREET INC.

Address

33 THEODORE PLACE

THORNHILL
ONTARIO
CANADA L4J 8E2

Resident Canadian

Y

Address

33 THEODORE PLACE

THORNHILL
ONTARIO
CANADA L4J 8E2

Resident Canadian

Y
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Request ID: 022344996 Province of Ontario Date Report Produced: 2018/11/09
Transaction |D: 69882995 Ministry of Government Services Time Report Produced: 10:08:55
Category ID: UN/E Page: 4

CORPORATION PROFILE REPORT

Ontario Corp Number Corporation Name

21730861 110-114 PINE STREET INC.

Administrator:

Name (Individual / Corporation) Address
TANYA
33 THEODORE PLACE
HUTCHENS
THORNHILL
ONTARIO
CANADA L4J 8E2
Date Began First Director
2011/01/04 NOT APPLICABLE
Designation Officer Type Resident Canadian

DIRECTOR Y



Request ID: 022344996 Province of Ontario Date Report Produced: 2018/11/08
Transaction ID: 69882995 Ministry of Government Services Time Report Produced: 10:08:55
Category 1D: UN/E Page: 5

CORPORATION PROFILE REPORT

Ontario Corp Number Corporation Name

2173061 110-114 PINE STREET INC.

Last Document Recorded
Act/Code Description Form Date

CIA ANNUAL RETURN 2011 1C 2012/12/15

THIS REPORT SETS OUT THE MOST RECENT INFORMATION FILED BY THE CORPORATION ON OR AFTER JUNE 27, 1992, AND RECORDED
IN THE ONTARIQ BUSINESS INFORMATION SYSTEM AS AT THE DATE AND TIME OF PRINTING. ALL PERSONS WHO ARE RECORDED AS
CURRENT DIRECTORS OR OFFICERS ARE INCLUDED IN THE LIST OF ADMINISTRATORS.

ADDITIONAL HISTORICAL INFORMATION MAY EXIST ON MICROFICHE.

The issuance of this report in electronic form is authorized by the Director of Companies and Personal Property Security Branch.
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This is Exhibit 34 referred to in the
Affidavit of Howard Langer, sworn before me,

this_¥ ™ day of January, 2019

Yz

Commissioner forﬁdng Affidavits (or as may be)




Request ID: 022344997
Transaction ID: 69882894
Category [D: UN/E

Province of Ontario

Ministry of Government Services

CORPORATION PROFILE REPORT

Ontario Corp Number Corporation Name

2141249

Corporation Type Corporation Status

ONTARIO BUSINESS CORP. ACTIVE

Registered Office Address

33 THEODORE PLACE

THORNHILL
ONTARIO
CANADA L4J 8E2

Mailing Address

33 THEODORE PLACE

THORNHILL
ONTARIO
CANADA L4J BE2

Activity Classification

NOT AVAILABLE

Minimum

193 MOUNTAIN STREET INC.

Number of Directors

00001 00010

Maximum

Date Report Produced: 2018/11/09
Time Report Produced: 10:08:54

Page:

Date Amalgamated

NOT APPLICABLE

New Amal. Number

NOT APPLICABLE

Revival Date

NOT APPLICABLE

Transferred Out Date

NOT APPLICABLE

EP Licence Eff.Date
NOT APPLICABLE

Date Commenced
in Ontario

NOT APPLICABLE

1

Incorporation Date

2007/07/04

Jurisdiction

ONTARIO

Former Jurisdiction

NOT APPLICABLE

Amalgamation Ind.

NOT APPLICABLE

Notice Date

NOT APPLICABLE

Letter Date

NOT APPLICABLE

Continuation Date

NOT APPLICABLE

Cancel/inactive Date

NOT APPLICABLE

EP Licence Term.Date
NOT APPLICABLE

Date Ceased
in Ontario

NOT APPLICABLE



468

Request ID: 022344987 Province of Ontario

Transaction |1D: 69882994 Ministry of Government Services
Category 1D: UN/E

Date Report Produced: 2018/11/09
Time Report Praduced: 10:08:54
Page: 2

CORPORATION PROFILE REPORT

Ontario Corp Number Corporation Name

2141249 193 MOUNTAIN STREET INC.

Corporate Name History

Effective Date
193 MOUNTAIN STREET INC. 2007/07/04
Current Business Name(s) Exist: NO
Expired Business Name(s) Exist: NO
Administrator:
Name (Individual / Corporation) Address
S.
CRAIG 47 PICO CRESCENT
HUTCHENS
THORNHILL
ONTARIO
CANADA L4J 8P4
Date Began First Director
2007/07/04 YES
Designation Officer Type Resident Canadian
DIRECTOR

Y



Request ID: 022344997
Transaction |1D: 69882994
Category 1D: UN/E

Province of Ontario

Date Report Produced: 2018/11/09

Ministry of Government Services Time Report Produced: 10:08:54

Page: 3

CORPORATION PROFILE REPORT

Ontario Corp Number

2141249

Administrator:
Name (Individual / Corporation)

TANYA
HUTCHENS

Date Began
2007/07/04
Designation

DIRECTOR

Administrator:
Name (Individual / Corporation)

TANYA
HUTCHENS

Date Began
2007/07/04
Designation

OFFICER

First Director
NOT APPLICABLE

Officer Type

First Director

NOT APPLICABLE
Officer Type
SECRETARY

Corporation Name

193 MOUNTAIN STREET INC.

Address

33 THEODORE PLACE

THORNHILL
ONTARIO
CANADA L4J 8E2

Resident Canadian

Y

Address

33 THEODORE PLACE

THORNHILL
ONTARIO
CANADA L4J 8E2

Resident Canadian

Y

469



Request ID: 022344997
Transaction ID: 69882994
Category ID: UN/E

Province of Ontario

Date Report Produced: 2018/11/09

Ministry of Government Services Time Report Produced: 10:08:54
4

Page:

CORPORATION PROFILE REPORT

Ontario Corp Number

2141249

Administrator:
Name (Individual / Corporation)

TANYA
HUTCHENS

Date Began
2007/07/04
Designation

OFFICER

Administrator:
Name (Individual / Corporation)

TANYA
HUTCHENS

Date Began
2011/01/01
Designation

OFFICER

First Director

NOT APPLICABLE
Officer Type
TREASURER

First Director

NOT APPLICABLE
Officer Type
PRESIDENT

Corporation Name

193 MOUNTAIN STREET INC.

Address

33 THEODORE PLACE

THORNHILL
ONTARIO
CANADA L4J 8E2

Resident Canadian

Y

Address

33 THEODORE PLACE

THORNHILL
ONTARIO
CANADA L4J 8E2

Resident Canadian

Y

470



Request ID: 022344997 Province of Ontario Date Report Produced: 2018/11/09
Transaction ID: 69882994 Ministry of Government Services Time Report Produced: 10:08:54
Category 1D: UN/E Page: 5

CORPORATION PROFILE REPORT

Ontario Corp Number Corporation Name

2141249 193 MOUNTAIN STREET INC.

Last Document Recorded
Act/Code Description Form Date

CIA ANNUAL RETURN 2011 1C 2012/12/08

THIS REPORT SETS OUT THE MOST RECENT INFORMATION FILED BY THE CORPORATION ON OR AFTER JUNE 27, 1992, AND RECORDED
IN THE ONTARIO BUSINESS INFORMATION SYSTEM AS AT THE DATE AND TIME OF PRINTING. ALL PERSONS WHO ARE RECORDED AS
CURRENT DIRECTORS OR OFFICERS ARE INCLUDED IN THE LIST OF ADMINISTRATORS.

ADDITIONAL HISTORICAL INFORMATION MAY EXIST ON MICROFICHE,

The issuance of this report in electronic form is authorized by the Director of Companies and Personal Property Security Branch.

471






This is Exhibit 35 referred to in the
Affidavit of Howard Langer, sworn before me,

this & ™ day of January, 2019

Commissioner for Taking Affidavits (or as may be)

Commomueatth of Pennsylvania - Notasy Seat
WRLLIAN HARGER, Notary Public
Philadelphia County
¥y Comanission Expires February 7, 2022
Comsnission Number 1280967




Request ID: 022344994
Transaction [D: 69882992
Category ID: UN/E

Province of Ontario

Ministry of Government Services

CORPORATION PROFILE REPORT

Ontario Corp Number

1714530

Corporation Type

ONTARIO BUSINESS CORP.

Registered Office Address

TANYA HUTCHENS
33 THEODORE PLACE

THORNHILL
ONTARIO
CANADA L4J 8E2

Mailing Address

TANYA HUTCHENS
33 THEODORE PLACE

THORNHILL
ONTARIO
CANADA L4J 8E2

Activity Classification

NOT AVAILABLE

Corporation Name

367-369 HOWEY DRIVE INC.

Corporation Status

ACTIVE

Minimum

Number of Directors

00001 00010

Maximum

Date Report Produced: 2018/11/09
Time Report Produced: 10:08:53

Page:

Date Amalgamated

NOT APPLICABLE

New Amal. Number

NOT APPLICABLE

Revival Date

NOT APPLICABLE

Transferred Out Date

NOT APPLICABLE

EP Licence Eff.Date
NOT APPLICABLE

Date Commenced
in Ontario

NOT APPLICABLE

1

Incorporation Date

2006/10/27

Jurisdiction

ONTARIO

Former Jurisdiction

NOT APPLICABLE

Amalgamation Ind.

NOT APPLICABLE

Notice Date

NOT APPLICABLE

Letter Date

NOT APPLICABLE

Continuation Date

NOT APPLICABLE

Cancel/inactive Date

NOT APPLICABLE

472

EP Licence Term.Date

NOT APPLICABLE

Date Ceased
in Ontario

NOT APPLICABLE
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Request ID: 022344894 Province of Ontario Date Report Produced: 2018/11/09
Transaction ID: 69882992 Ministry of Government Services Time Report Produced: 10:08:53
Category 1D: UN/E Page: 2

CORPORATION PROFILE REPORT

Ontario Corp Number Corporation Name

1714530 367-369 HOWEY DRIVE INC.
Corporate Name History Effective Date

367-369 HOWEY DRIVE INC. 2008/02/20

247 SHAUGNESSY STREET INC. 2006/10/27

Current Business Name(s) Exist: NO

Expired Business Name(s) Exist: NO

Administrator:

Name (Individual / Corporation) Address
PAUL

95 WEST END ROAD
FERGUSON

LIVELY

ONTARIO

CANADA P3Y 1H8
Date Began First Director
2008/04/07 NOT APPLICABLE
Designation Officer Type Resident Canadian

DIRECTOR Y



Request ID: 022344994
Transaction |ID: 69882992
Category ID: UN/E

Province of Ontario
Ministry of Government Services

Date Report Produced: 2018/11/09
Time Report Produced: 10:08:53
Page: 3

CORPORATION PROFILE REPORT

Ontario Corp Number

1714530

Administrator:
Name (Individual / Corporation)

PAUL
FERGUSON

Date Began
2008/04/07
Designation

OFFICER

Administrator:
Name (Individual / Corporation)

PAUL
FERGUSON

Date Began
2008/04/07
Designation

OFFICER

First Director

NOT APPLICABLE
Officer Type
SECRETARY

First Director

NOT APPLICABLE
Officer Type
TREASURER

Corporation Name

367-369 HOWEY DRIVE INC.

Address

95 WEST END ROAD

LIVELY
ONTARIO
CANADA P3Y 1HS8

Resident Canadian

Y

Address

95 WEST END ROAD

LIVELY
ONTARIO
CANADA P3Y 1HS8

Resident Canadian

Y
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Request 1D: 0223449094 Province of Ontario

475

Date Report Produced: 2018/11/09

Transaction |D: 69882992 Ministry of Government Services Time Report Produced: 10:08:53

Category {D: UN/E

Page: 4

CORPORATION PROFILE REPORT

Ontario Corp Number

1714530

Administrator:
Name (individual / Corporation)

S

CRAIG
HUTCHENS

Date Began First Director
2006/10/27 NOT APPLICABLE
Designation Officer Type
DIRECTOR

Administrator:
Name (Individual / Corporation)

CRAIG

HUTCHENS

Date Began First Director
2006/10/27 NOT APPLICABLE
Designation Officer Type
OFFICER PRESIDENT

Corporation Name

367-369 HOWEY DRIVE INC.

Address

47 PICO CRESCENT

THORNHILL
ONTARIO
CANADA L4J 8P4

Resident Canadian

Y

Address

47 PICO CRESCENT

THORNHILL
ONTARIO
CANADA L4J 8P4

Resident Canadian

Y



Request ID: 022344994
Transaction ID: 69882992
Category ID: UN/E

Province of Ontario

476

Date Report Produced: 2018/11/09

Ministry of Government Services Time Report Produced: 10:08:53

Page: 5

CORPORATION PROFILE REPORT

Ontario Corp Number

1714530

Administrator:
Name (individual / Corporation)

S

CRAIG
HUTCHENS

Date Began
2006/10/27
Designation

OFFICER

Administrator:
Name (Individual / Corporation)

TANYA
HUTCHENS

Date Began
2011/01/01
Designation

DIRECTOR

First Director

NOT APPLICABLE
Officer Type
SECRETARY

First Director
NOT APPLICABLE

Officer Type

Corporation Name

367-369 HOWEY DRIVE INC.

Address

47 PICO CRESCENT

THORNHILL
ONTARIO
CANADA L4J 8P4

Resident Canadian

Y

Address

33 THEODORE PLACE

THORNHILL
ONTARIO
CANADA L4J 8E2

Resident Canadian

Y
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Request ID: 022344994 Province of Ontario Date Report Produced: 2018/11/09
Transaction |ID: 69882992 Ministry of Government Services Time Report Produced: 10:08:53
Category ID: UN/E Page: 6

CORPORATION PROFILE REPORT

Ontario Corp Number Corporation Name

1714530 367-369 HOWEY DRIVE INC.

Administrator:

Name (Individual / Corporation) Address
TANYA

33 THEODORE PLACE
HUTCHENS

THORNHILL

ONTARIO

CANADA L4J 8E2
Date Began First Director
2011/01/01 NOT APPLICABLE
Designation Officer Type Resident Canadian

OFFICER PRESIDENT Y
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Date Report Produced: 2018/11/09

022344994 Province of Ontario
Time Report Produced: 10:08:53

Request 1D:
Ministry of Government Services
Page: 7

Transaction ID: 69882992
Category 1D: UN/E

CORPORATION PROFILE REPORT

Ontario Corp Number Corporation Name

1714530 367-369 HOWEY DRIVE INC.

Last Document Recorded

Act/Code Description Form Date

CIA ANNUAL RETURN 2016 1C 2017/10/22 (ELECTRONIC FILING)

THIS REPORT SETS OUT THE MOST RECENT INFORMATION FILED BY THE CORPORATION ON OR AFTER JUNE 27, 1992, AND RECORDED
IN THE ONTARIO BUSINESS INFORMATION SYSTEM AS AT THE DATE AND TIME OF PRINTING. ALL PERSONS WHO ARE RECORDED A$
CURRENT DIRECTORS OR OFFICERS ARE INCLUDED [N THE LIST OF ADMINISTRATORS.

ADDITIONAL HISTORICAL INFORMATION MAY EXIST ON MICROFICHE.

The issuance of this report in electronic form is authorized by the Director of Companies and Personal Property Security Branch.






This is Exhibit 36 referred to in the
Affidavit of Howard Langer, sworn before me,

this ¢ ™ day of January, 2019

Commissioner for %aking Affidavits (or as may be)
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This is Exhibit 37 referred to in the
Affidavit of Howard Langer, sworn before me,

this ¢ ™ day of January, 2019

y -

Commissioner for Taking Affidavits (or as may be)




557

TALYEIONA SIHL ¥M0d QELNEISIEdEY NOILJINMOSHU HLIM

*dl TIV WAHL G3INOId JAVH N0X LVYHI (ONV $HOYJ 40 MIEWON “IVL0L HHI SUIVLIS LNOLNIYd ¥O0X LVHL HHOSNE (EION

‘ANV JI ‘SEIDNELSISNOONI HALLAIYOSHQ NIVIMIOSY OF (UIVOILSIANI @4 QINOHS

SYLINAIOEd ONINIOLAY HLON

TONI ‘SIWOH AMNESIVA
wew QELETIC XATALETINOD xxx

UNYILIVL ‘SNEHOLOH
wux QELETIC ATHLATANOD xxx

MNVE NOINIWOU-OLNOYHOL dHL

YNVILVL ‘SNHHOLOH LAMYOUYR ‘SIO0Y | 000706€$
LAYYDUYR SIO0Y (QESYADIU) ¥YNHIUY CTYNIDHEY ‘S100d
wxx QHLETEQ ATHLETAWNOD xxx
WAHLYY QIYNIDIEY ‘S100%
LIUVOUVN ‘SI00¥

QELFTIA XTILIATIHOD xxx

*x

*

xx 02/
‘SHITAdY IOV AWISIOIY FHE 40 (2) 0L
AH QATLLIAS SHAIYVANNCH ¥O NOILJTHISIASIN ‘NQILJINISHYd ‘NOISSHS

JO J¥Vd ANV ¥O ONYT HHL OL UH'ILILING HE ‘IOV SATLIL QNYT FHL ¥04 Lnd ‘d

*NMOYD
«  SHILNG NOISSHDONS TVIONIAOMA ‘b1 HAVHOVYVI ‘T1 HIvYOV¥Vd LdHOXH ‘IOV SH
OF IOV SHILIL UNY'
xx LT/60/666T FONIS SININNYISNI AALATIG
«x02/60/6661 40

+¥«NId SIHL NO 0¢/60/6661 J0 wHLVI NQILVINIWITIWNI MDOTH,

(‘TYNENTED) IV 1z/e0/1102 1L006805
HOUYHO | £0/60/8002 ¥2€8190S

HAASNYYL | 20/60/800¢ £CEBLIOS
ANYTI-AN0S 0 TdV | ST/90/100¢ 61606171
UIISNVEL | ¥E/V0/0661 08940110

XANNV IdV AOD LSHY | §1/£0/0661 | 282L201T0%

0/6661 SATLIL NYT|OL NOISYIANOD J0 HLVUxx

OILOHSHNS HHL HOIHM|OL ASYHT ANY) x

"NOIINHANOD, *x
SOd HSYIAAY A0 HIONIT HONOYHL LI x*x
OM OHM NOSHHd ANV 4O SLHSIY FHI xx
HE OL FUNLIAIHOL ¥O |{SIVAHISH dN' ¥
LIL ONYT FHL J0 (T)Ep NOIZDASHIIS] >

HHL YHANN NOILVHISIDHY ISYId NO ‘LOHLENSx x

ANV SHJAL INFWAD0T TTY SIANTONI [LNOINTYd =«

s ALVA NOILVHYD NId. {AHL HLIM GADYTIIH SVMxx

HHL JO NOILVION FHY 62/L0/0002 FATLOHAITx«

Q¥HD

; 01 SHLIUYE RO¥d SATINVYL INOOWY FAAL INIHNYISNI qLva CWON DEY
finticie]
NMOY UNVILYL ‘SNIHOLOH
FOUHS  ALIOVAVS TN SHUANMO
QEISITVAD NOISWIANOD L1
02/60/6661 MOOE WOYJ NOISWIANOD LS¥ld ATINIS BEI
THIVE NCTIVEYS NId TXTINGOFY THHTATIVEO79INISE
E: CHRp BRI RO

TIASINNI ¢ LG9 114

‘1€ 11

LS:62:91 IV 91/11/810Z NO
T0TITaxI08 ¥O4 IUVdddd
2 40 1 49vd

« ONVEO NMOWD NI SNOILVAYWESEY OL IDJULE0S » IOV SATLIL UNVT FHL HLIM HONVAHOOOV NI GHIJILMED »

(I1) 6620-2L08S 164 401440
AYLSIOEY
ANVT

WAIAIINGQI AT¥EIOMd HOJ (CUHIVIAIYEEY) WIISIOIEY TIDUVI

oureuQRdINIRS KR ORy)
QW]

I)




558

‘40 TIV WEHL GEMOId FAVH QOX IVHI OGNV SHEOVd J0 ¥IFEWNN 'IVI0L dHL SEIVLIS LOOLNIMd ¥AOA I¥HL TUASNI *HION

“ALNEAOUd STHL Y04 (ELNISHEdEY NOILJIIWOSHEU HLIM

'ANV 41 ‘SUIONHISISNOONI FAILAINOSHC NIVIYMIOSY OL GIIVOILSHANI

a9 QIN0HS $HILYEAONd ONINIOLQY EION

NOILVOILIT ONIANHd :SYNYWHY
“L SUWYL ‘HOIQHER
0T NINDNODIV WIATHYH
ol OTT ANWAHOD ONIUTIOH 29D RIYDLATIYED | LO/ZT/LT0Z | LLBSLVIOS
ol QELINIT NOINA LICQHND NVIGIYEW YNVILVL ‘SNEHOLAH | 0600°002¢ HOUYHD | 80/¥0/€T0Z | T€96v010S
TBPEZ9605 SNUVRAN
CONI SHOIA¥IS LNUIWHOUNYW 1TddVT
xxx QFLITIQ XTHLATINOD xxx IOUYHO 40 HOSIA | 80/¥0/€10Z | B8Z96v01DS
“BZEFLIDS SNUYHAY
MNVE NOINIWOG-OLNOYOL HHL
xxx QHIITEA RIFIITANOD xxx IOUYHD 40 HOSIA | £€1/€0/2102 0908960S
*ONI SEDIAYES INIWADUNYW T1EdVT YNVILVL ‘SNEHOLOH
xrx QULITEG KATHLHTAROD x5 dOUVHD | 01/20/2102 pv$2960S
14006805 SHLHTHA SYYVWIY
VANVL ‘SNIHOLAH
UNVILVL ‘SNEHOLOH FDILSAL J0 1YN0D MOIYEANS OIUVING
xxx QHIITEC KTILITAROD xxx WAQUO ONAWY 1AV | 61/10/2102 8ZEBS60S
NOILVOILIT DNIGNAd J0 FIVOIHIIYID P SHUVHEY
"L ‘MO0 SHYAV
CQLT 1 '$9I1IYEA0¥d NILSAY &MVl
UMHO O SHIIYYE Ho¥d SHITWYL LNNOWY H3AI INIWOGISNI FL¥a TWON " OEY
/L8E0

» LNVYD NMOMD NI SNOILVAYISHEYM OL LOULENS » LOV SAILIL ONVT FHL HILIM HONYQHOOOV NI QUIJILMED »

LG6279T IV 91/11/810¢ NO

TOTIT®3308 W04 dIYVIIAEd

(11} 6620-2L08% 164 E01440

A¥LSIOaY

¢ 40 ¢ dE5vd

GNY'T

YEIJIINAAI AL¥IdOMd ¥OJd (QUIVIAMMEEY) HIALSIONAY TIDUVI

OLIRJUQDIINIDS

OUeO 7
W

<4




559

“dn TV WHHL QEMDId IAVHE NOX LVHI ONV SHOVd J0 YHEWON 'IVIOL HHI SUIVIS INOILNI¥d ¥NOA LVWHI J¥NSNE 1ILON
‘SHIONELSISNOONI HAILAIYOSHEQ NIVIWEDSYV OL CILVOILSIANI 38 (QINCHS SUILYIJOEd ONINIOLAY EION

CALYEJONd SIHL ¥0d CULNASIYdEY NOILdIMDSEJ HILIM

YANY JI

9LO066LT FY I SANUYHAT
‘al1 SIWOH HSOUTIW
xxx QELETHA ATILTTAWOD xxx IOMYHD JO HOSIA | £0/60/L661 | B8ZEBOZTLT
VIISWEAL ‘INVTIVIW
ANVAWOD FOVOLYOW OOLSOML VAVNYD SnSAr ' TUVTIVRA
vxs UELITEC RTELETAWOD xxv UONYHO | 6Z/L0/L661 | 696S6TTLT
*ALT SHWOH USOWTIW
wxs QHLITHEA XTILITINOD xx» ADUVHD | LZ/L0O/V661 9L9066LT
YIISHYEL ‘IT¥VTIYR
SOSEAL  TUVTTVH
xex QHLITIA ATHITIEWOD v x=x YAASNVEL | LE/LO/V661 GL906647T
TOTST64T * SHUVAAN
o] NYHOAVA 40 ALID HHL 40 NOILVHOAYOD FHL UOILON | ST/11/€661 Z166V6471
o] NVHONVA J0 ALID HHI J0 NOIIVNOAY¥OD HHE INGWEEYOV NS ON| ©0/90/£661 10151641
o] MYIRE | Z0/¥0/1661 9ETEVLLT
> NVHDOYA 30 NMOL HHI JO NOIIVEOdHE0D dHL LNAWZIEOV EDILON | $2/60/1861 vLT09LT
b} NYHONYA J0 NMOL EHI J0 NOILVHOJ™OD HHL INIWIIUOV FOILON | ©Z/60/0861 TYTZNT
s} NVHOOYA JO NMOL FHI 40 NOILVHOJ¥OD HHIL INIREFUOY FOILON | 02/€0/0861 YEYTYEYT
2 NVHDAYA JO NMOL HHL JO NOILVHMOduOD EHL INFWNIIYOV FOILON | b1/€0/0861 G2ZS0V8YT
xx ET/2T/966T HONIS SININNYISNI UALITAD|ONY SHIAL INFWNDOA TTY STANTONI [LNOINTHd x»
«xQT/2T1/9661 40 |a3FIVA NOILVIYD NIde |FHL HLIM JAOWIdTH S¥Mex
¥xNId SIHL NO 9T/Z1/9661 4O oFIVU NQIIVININITAWNI MOOTE) HHL JO NOLLYION HHL 62/.0/0002 WAILDAAITxx
[ei:te] 0L SJII¥vd RO¥d SIII¥Vd INNOWY FdRT INTHOAMISNI FI¥A TWON "9EY
/34930
NMOY YNVILIVL ‘SNEHOINH
HEVHS  ZLTOCEND SIRYN  SUENHD
FLN70s8Y
9T/21/9661 HOOHE WO¥d NOISHWEANOD I$¥ld ATARIS @3

SdIY0 NOILYEYO NId

< ATLNEOHY

NYHONWA ¢ €659VLLT L/8 ' TVEZWS9 T1d ‘68 LT ¢

T82ZWS9 Das

‘1-68 12d

TROTLATHISET  AIUEdoud

« LNVYO NMOYWO NI SNOILVAYIESHY O LOULENS » LOV SHILIL UNVT HHL HIIM HONVUYOOOV NI GHIAILIYED «

T€:62:9T IV 91/11/810¢ NO
TOTITSII0H YO (EUVIEEL

(1)

Y0EO-TGZED 694 WOIAA0

AELSIOHY

€ 40 1 u4dvd

any1

HITJIIINIGLI ALMEO¥d ¥04 (QHIVIAZWEHEY) WALSIDEY THOHVd

LI BTOERAREL 01O ]

.IAZ



560

"dn TIV WEHL QEMOId FAVH QOX IVHIL OGNV SEOVd J0 YAEWON TVLOL dHL S$EIVLIS LOOLNIYd ¥OOX IVHL HUNSNI HELON
‘SYIONELSISNOONI HFAILAIHOSIC NIVIYADSY Ol CQHEIVOILSIANI FE INOHS SATILUIJOUd ONINIOLAY HLON

“ALYEJOYd SIHL ¥O4 QHINASHUIHEY NOILAI¥OSEA HLIM

YANY JI

YNVILYL ‘SNEHOINH

NOILYYHO4d0D ADVOIHOW YILOOS

NOILVHO4HOD IDYDIMOW YILOOS

VAYNYD 40 HWNVE TYVAOY

xxx QUHLITIQ ATALETIWOD xx«

YIISHYIL ‘ITUVTIVR

SASEL IUVTIIVA | 000°08LS

YIISTYEL ‘IUVTIVR
SASEL IUVTIIVH
2xx QELETIC ATALETAWNOD xxx

VAYNYD J0 MNVE TVYAOY
xx QHLETIC XTELEIINOD xxx

VIISENEL ‘TEVTIVH
SASEL ‘IHVTIIYRN
sxx QHIATAQ ATEITIIWOD xxx

JNVE NOINIWOU-OLNOYOL HHIL
xxx QALATIA ATILITIWOD xxvx
VIISEEAL ' ITUVTTIVA

SNSEDL  THVTIVN
xxx QELATHA RTALATINOD x»x

ANVAWOD FOVOLYOW OJLSNYL VAYNYD
«xx QHLETHA ATELITIROD xxx

ANYAROD EDYDIMOW ODLSNYL YJUNYO

IDUVYHO | 80/%0/8002 £ET9HTTHA
SINIWALVYLS LDV ONINNVIL SHUVYRAY
WIASNVYL | 80/%0/8002 ZETI9VTTHA

ZEWELLYX FSHUYVHIY

AOILON | 60/80/900¢C Z19€98UA
PEELGINA HY SHUVHIY

AOMVYHD J0 HOSIA | 1Z/€0/900¢ 9€8¢6L¥A
dOUVHO | 02/20/9002 ZEVELLYA
LL9BLVMA FY I SHUVHIY

ADUVHD J40 HOSIU | L2/L0/600 08TVLIUA
IOUVHO | ¥2/90/6002 PEELGIUA
SEEGLETIT *dY SNIVHAY

ADUVYHD I0 HOSIA | €1/L0/v002 88Z00G¥A

696G6TTILT “3¥ SHIVHIY

xxx QULITET ATELITIHOD wxx ADUVHO J40 HOSIQ | €£1/L0/0002 £82005¥A
YLISHYAL ‘ITUVTIVR
MNVE NOINIWOU-OLNOYOL HIHL SNSEr  IMVTIVH
wxx QALITIC ATELETIHOD xxx FOUVHO | €0/90/%002 LL9BLYVYER
YIISHEYAL ‘IMYTIVR
ANVAROD FDVOLYOW OODLSMNUL WAYNVD SOSEL ‘ TUVTIVA
wxx QELETEC XTELITAWOD xxx UOMVHD | 80/140/6661 GEEILETLT
QXHD O SIEILuvd WO¥d SHEII¥Yd LNOOWY HdAL INTRYLSNI qrva THON TOm
/383D

x LNVYD NMO¥WD NI SNOILVANISEY 0L LOEPENS « LOV SWILIL QNVI FHL HIIM FDNVAHOODOV NI QEIAIIMED x

1€:62:91 &V 91/11/810¢ NO
TOTTTI®21I0€ WOAd (E¥V4HYd
£ 40 ¢ Eovd

WIATIIINAGI AL¥Ed0dd ¥0d

(a1}

694 ¥0Id30
AYLSI1DEY

y0E0-162¢€0

anNv1
(QEIVIAZYEEY) YALSIDEY TIDUVd

Lo LR IARENY OLIBIUO k&
=




561

TALMIAONd SIHEL dOd JULNISHUdEd NOILdIMOSHEQ

tdn TIV WIHI QEMOId FAVH NOA IVHI ONV SEDV4 0 IHWAN TYIOL HHI SULVLIS LNOLNI¥d dNOA LWHL HMASNE {HION
HLIM ‘ANV JI ‘SUIDNHLSISNOONI HAILJI¥OSHG NIVIWEDSY 0L JIIVOILSHANI d4 CINOHS SUIIYEIOWd ONINIOLUY :HION

NOTLYOILIT ONIGNFd :SHUYHITY
*3 SHAYL ‘¥OIUAW
2T NINONODTIV WITIVH
fs} DTT ANVAWOD ONIGTIOH 090 FIYOTJIILNAD | LO/ZT/LT0Z| TEGOLLZMA
CEPIROETHA :SNYVHAY
*ONI SEDIAYES AOWINTUOW
wxe QHLETHA ATHLATANOD xxx ISTHIINI BOUVHOSIG | 90/20/5102 | TZGEGZZYX
‘Z9BEBLTHA SHNYAEY
*ONI SUDIAYES LNIWIDYNVW TT1ddV
wxx QFLETIA XTILATAHOD xxx HOWYHD J0 HOSIA | LZ/90/2102| bETVHTYUA
ol QALIAIT NOINA LIGHED NYIQIYEW YNVILVL ‘SNEHOLOH | 000’GEGS HOUVHO | LZ/90/2T02 | €EIVHPETHA
CEETOVTTYA fSHUVHIY
MNVE NOINIWOQ-OLNOYOL HHL
xxx QELATAQ XTHLATAHOD xxx FOMYHO J0 HOSIA | €£1/€0/2102 | TLIV6LTUA
‘ONI SUOIA¥IS INIWADUNYW TTEdVT YNVILVL ‘$NEHOLOH
xsr UELITHA KTHIHTINOD wxx AOMYHD | 01/20/2102 | 29vZBLTY¥X
68SEZITUA PLATIA : SHIVHIY
UNVILVL “SNEHOLAH FOILSAL J0 I¥N0D YOIWHEINS OIYVYING
wxx UELITHA KTHLIATANOD »xx MEAHO ANIWY TdV | 61/10/2102| VEOELLTYA
NOILVOIIT ONIGNEd A0 AIVIIHILNHD SHNYREH
‘ALl ‘¥00M SAYAY
*Ql1 ‘I ‘SEILMEAONMd NILSNY @3V
*ONI ‘SEWOH AMNESHAVA
wxx QHLETAA ATHLETANOD »x«x (TVaaNgd) TdY | 12/£0/110Z | 685€Z9TUA
*ONI SHEDIAYES AOUIANTUOW
wax QULITIC ATELTTANOD »ax ISIYELNI 04S ON| €0/¥0/600Z | bylZ0ETHR
ZEVGLLMA AY I SNUVHIY
NOLLVIOJH0D FOVOLHOW VILODS
xxw QHLETHC ATHLETAWOD xxx SOWYHO J0 HOSIA | L0/G0/800Z | 9086GTT¥X
MNVE NOINIWOQ-OLNOWOL FHI UNVILVL ‘SNIHOLOH
a¥HD Ol SIII¥Yd RO¥d SATIIUVL INAOWY FIAL INTANYLSNI qL¥a TWON *9EY
/1930

T€:62:9T IV 91/11/810¢ NO
TOTTT2I308 WOI dAUVIEUd
£ 40 € 3OV

» LNVHED NMOYD NI SNOILIVAYESHY OL LOELENS » LOV SWILIL GNVT FHL HLIM FONVAAOOOW NI JEIAIIYED «

(L) ¥0E€0-T52€0 G9#
Ad

HATIIINIAI ALYEd0Ud ¥OJd (CIIVIAZNEEY) ¥ILSIOFY THO¥VY

d01440
LSIDAY
UNYT

oLRIUQDINIRS [eilalile)

<4

|lA




562

T ALYHEJONd SIHIL ¥O4 GHINESHYIHEY NOILJINDSIHU HIIM ‘ANY 41

tdn TIV WEHL Q3E¥DId JAVH NOX LVHL (UNV SHOVd A0 ¥IEWOAN TVIOL dHI SULVYLS LOOLNIYd ¥NOA LVHL F¥OSNE HEION

‘STIDNILSISNOONI AAILIIMOSHG NIVIYWIOSY OL JULVOILSIANI F8 ('INOHS SAIL¥EdO¥d ONINIOLQY HLON

ANVAWOD LSOYL HWOH

WSIT ‘ONIN

VAYNVYD A0 MNVE TYAOY

YTTAIYEYD VIATIS ‘(OZNEONIA IQ) NUYANZ

VSIT 'ONIN
xxx QELHTIQ ATALEIANOD xxx

YITIINEYD VIATIS ‘(OZNHONIA Id) NVWNE
wxs QALIATIC ATILATANOD »xx

TQLT ANYAROD SUD | SUEWASNOD HHL
xex QELETEC XATHLETAWNOD xxx

exx QALATAC ATELITIHOD xxx

xxx QALITIA RTHLFTIINOD xxx
wx 02/,

‘SHITddY IOV AWLSIONY FHEL A0 (Z)0L

A8 QHTLIES SHIYVANNOH ¥O NOILITHISHASIWN ‘NOILIIYDSHYd ‘NOISSA.

JO J¥Vd ANY ¥O ONVT FHL Ol AIILIING Fg ‘LOV SHTLIL GNVT HHL ¥OJ Ing ‘d
*NMOHD !

»  SHILNG NOISSHD0AS IVIDNIAOYd ‘b1 HAVHDVNVY ‘I1 HAVYOW¥Yd IdHOXd IOV Si
Ol IOV SHILIL ONY
v LI/60/666T FONIS GININAYISNI 0HI13730
¥« 02/60/6661 40

¥¥xNId SIHL NO 0Z2/60/66617 40 »3LVJ NQILVINAWATINI MIO0TH

HOUVHD

INAWALVLS LIV O

MIISNYUL

£v8

4OTLON

UDYVHD

HIISNYAEL
0/6661 :SHTLIL ONVT

OLLOASENS dHL HOIHM

S04 ASYIATY 40 HION.

[0M OHM NOSYHI ANV .

HL Od JANLITAIM04 HO

LIL ANYT §HL J0 (1)

AHL HAANGO NOILVHLS

ONV SEJAL INIHNO0a

wAIVT NOIIVHYD NIda

AHL A0 NOILYLON dH

b1/€06/£002

INNV'Id  SHUY]

P1/€0/€002

LEETOH : SHUVYI

v0/01/6661

L0/80/8661

L0/80/8661

Ol HSVAT ANY

"NOIINIANOD,
‘T HONOYHL LI
O SIHOTY dHJ
SIVAHISH aN
b NOILOHSHNS

DT LSUTA NO

HHI HIIM Q33

¥y200108

xh

£V200108

LZGSOVLT

Py8LBETOY

£V8LBETOY

OL NOISMIANCD 40 FIV«x

v

¥

xx

x*x

¥

*x

‘LOALHNS x ¢

TY SHANTONI {LNOINIYd x+

TAHY SUMe «

L 62/L0/000Z WAILOAIITx «

@IHD 0L SdILuvd WO¥d SATINVA INOORY HdAL LNTROYLSNI anya THON C9uy
/TAED
NMOY UNVILVL ‘SNEHOLAOH
FEYHS  XITOVAYD SHNYN T SHANMO
QIIAITYND NOISMIANOD 171
02/60/6661 HOOH WOYd NOISYUIANOD LSHId ATdWIS ddd

TAIV0 NOIIVEYD NId

TIASINNI ¢ TIASINNI 826 Td 1T &1

» LNWUD NMOYD NI SNOIIVANMESHY OL IDUPLHNS « LOV SHATLIL (NVT HHL HLIM HONVA¥MOOOV NI QIIJSILIMED »

LS3LE39T IV 91/11/810¢C NO
T0TTT21309 WO CGEUVIEYI
¥ d0 1 3ovd

(17) €010-69088% 164 901440
AdLS 109y

ANY'T

WHISIINGAI ALUIAJONd ¥OJI (UEIVIAMNEEY) YHILSIOTY TADHVA

oprejugdIAIRS [SEITIOJNY
N

|lA




563

‘d0 TV WHHL QEMOIJ HAVH NOX LVHL ANV SEOV J0 MIAGWAN IVIOL FHI SUIVLS LNOLNI¥d ¥NOA LVHL JuASNE EION
‘SYIONHISISNOONI HAILIINOSHU NIVIYEOSY OL QULVOILSHANI 38 QTINOHS SHILMIJOUd ONINIOLAY *HULON

*ALYEJONd SIHL ¥OJ QELNASIWAEY NOILJIMOSHI HLIM ANV JI

9Sp9EPDS AN FSMNVHHY
*ONI OIMVINO 91LGL0Z
xxx QATITAC ATILHTAWOD xxx FDUYHD 30 HOSIA | G0/01/9002 82958908
6S95FPDS 1HY ISHUYHAY
NHOL ‘AUXIN
sxx GUIATIC ATHITTANOD xnx FOUVHO J0 HOSIA | L2/60/900¢ £b8Z8V08
NOLLVIOdYOD EDIAYES dVOR GNOWAYY  'MOHD
xxx GHIFTEA ATILITANOD »xx GOUYHO | 92/60/900¢ LE928Y0S
ONOWAYY  ‘MOHD *dd0D dNo¥d MAIATIAA
xxx QILETEA ATHIITINCOD xxx HEISNVYEL | 92/60/900¢ G2Z928¥08
PEZOOTPS THY SNEYRIY
ANVAWOO LSNYL SWOH
wxx QILETIA ATHLATANOD wxx IOUVHD JO HOSIA | 80/60/9002 v959LV0S
NHOP ‘REXIN *d¥0D dNo¥H MAIATHA
wxs QEIETHA ATILITAWOD xxv FO¥YHO | 60/90/900¢ 6596V ¥0S
SPZO0IPS AY SNAVHIY
gNVIQ ‘NOSTEN
wrx GAIETEA ATAIATAROD xxx ADYYHD JO HOSIA | £1/50/9002 6269€V0S
9SPIEPOS  SHUVHAY
"ONI OIM¥VINO 91L6L02 *dy0D dnodn MAIATAC
wrx GEIETEA ATHIITAROD xxx NAO LNFY NOSSY ON| £1/$0/9002 LSY9EPOS
TONI OIMVING 91L$L02 *d¥0D dno¥y MIAIATIA
wrx QILITEA XTILITAROD »xx UOMYHD | 21/60/9002 96%9€408
SINTFNALVES IOV ONINNVTII ! SHYVAY
*dHOD 3OO MHIATHA VSIT ‘ONIM
wer QALITHA ATILETAWOD xx« YAASNVEL | 21/50/9002 GGYIEYDS
PP8LBETIDY THY SNUYHHY
VAYNVD J0 MNVE TYAOY
wxx (QHIITEAD ATILITAHOD xxx IOWVHO JO HOSIA | 62/v0/€002 82Zy0110S
ANYIQ ‘NOSTAN ¥SIT ‘ONIN
sxx QALITIA ATHIHIIWOD wxsx IOUYHD | YT/€0/€£002 SHZ00T1OS
a¥HO OL SHIIdYd HO¥Yd SEIIYVd LNNOWY HJAL INFHOMISNI feandel TWON *93Y
/3930

» INVESH NMOWO NI SNOILVAYISHY OL IOULENS » IOV SWILIL ANVT 3HL HLIM HONVOMOOOV NI JIIATINED x

LGTLZ9T LY 91/11/810¢ NO
T0TTT@3108 W04 qEIVIEAd

y 40 ¢ d9vd

WAIJILNIAL ALYEdO¥d ¥Oa

(21

£010-6908%

164 ¥DIAI0
AULSIOAY
ANVT

(QEIVIAZYEEY) ¥ALSIOAY TIOUVA

OLIRJUQDIIAIDS

oLeuQ

<

a\A




564

*dn TIV WEHL EMDId SAVH NOA LVHL (QNV $EOVd JO ¥IEWAN 'TVLIO0L dHL SHLVLS LOOLNI¥d YOOX LYHIL ddNSNI ELON
TAL¥EAOMd SIHI MOJ UHINGSHYdEY NOILJINDSIU HLIM ‘ANV 41 ’SHIDNILSISNOONI HAILAI¥OSHA NIVIMEDSY Ol CHLVOILSUANI 38 d'INOHS S$IIL¥IJ0Yd ONINIOLGV *HLON

OTT NINONODIV WATHYH
2 O ANVIWOD ONICQIOH 290 FIYOTJIINED | LO/ZT/LTI02 | LLBSGLPIOS
£E€99L608 OL 08529605 < SHUYHIY
o] QALIWIT NOINA LIQHED NVICINIW YNIO ‘MIivd LNEWINOALSOd | 92/%0/2102 VE99L60S
el AILIWIT NOINN LICEYD NVIAINEW UNVILVL ‘SNEHOLOH | 000°68$ AOUVHO | 92/v0/2102 €£99L60S
CTGLGELOS P SHUVATY
MNVE NOINIWOG-OLNOMOL HHIL
v QILETIA ATILATINOD xxx IOUYHD 40 HOSIA | €1/£0/2102 67089608
o} UNIO ‘MIy" VYNYILVL ‘SNEHOLOH | 0GL°08$ ADYVHD | 01/g0/2102 09529608
IL006808 SHLITIA :SHAYHIY
VANVL ‘SNIHOLOH
UNVILVIL ‘SNIHOLAH FDILSAL JO IMN0D HOINHEINS OIWYINO
xxx QETETHA ATHIETANOD xxx HEGHO ANIWY TdV¥ | 61/10/2102 8ZEB560S
NOILVOILIT ONIGNEd J0 ALYIIFILYID SHAuvHay
TALT ‘M00Y SHYAV
‘ALl ‘I ‘SHILYEAO¥d NILSOV EMVT
“ONI ‘SEWOH AMNESHAVA
wxx GHIETEC ATILITANOD xxx CIVHENED) 1AV | TZ/€0/110Z 1L006808
b} “ONI SEDIAYES ADMHANINOW | 28 LSHYALNI O3S ON| 61/L0/0102 02€9EGDS
b} TONI SEDIAYES ADMANIHOW | 2% LSIYALNI 0HS ON | €£1/¥0/0T02 SpZe180s
LZSSOPILT f3Y ISNYVWAY
“ONI NOILAHIMISIC SYD EHUI¥ENE
wxx QHIITHA ATELETANOD »xx LSHUEINI HOUVHOSIA | ¥0/60/6002 1882£L0S
MNVE NOINIWOQ-OLNOYOL HHL UNVILVL ‘SNEHOLNH
wxy QELETIA RTILATAHOD xxx AOUYHD | TE/€£0/6002 16L52LOS
L2DEBYIS SNUVHAN
e} UNVILVL ‘SNEHOLOH NOTILWHO4YOD HDIA¥ES d¥OW | 0061918 IS ¥AMOd SNYML | TE£/€0/6002 06L52L0S
LZ928PDS O LZBSOPET FSNUVWAY
NOILWVHOJ¥OO FOIAYES dVOW *alT ANYAWOD SUD , SHAWASNOD EHL
xxx QALEATEG ATHIITANOD xxx INIWENOALSOd | ¥2/11/8002 6£ETOLDS
AYHD 0l SEIIYVE RO¥d SITIMYA LNAOWY HAAL LNIWNYISNI HINa ‘WON "9y
/183D

LG3L239T IV 91/11/8102 NO
T0TTT2II04 WOJd (EYVdEEd
y 40 € dovd

+ LNYHD NMOHO NI SNOILVAWESHEY OL LOJALENS » IOV SHETLIL ONYT HHIL HIIM HONVAHOOOV NI QEIJIIMID =

(L1) €0T0~695086 164 dd21440
AYLS 1oAY

ANVl

YAIJILNIAI ALMEdOdd Y04 (CILVIATYLHY) WUISIDEY TI0UvVd

OLIRIUQDIINIDS

OLEWIO_ ]
G /%

<




565

*ALYE40¥d SIHL ¥OJd (HINASIYAEY NOILJINDSHUG HIIM ANV 4I

A0 TIV WEHL G3MOId FAVH NOX IVHI OGNV $HUDVd A0 MIEWNAN TVLOL JHLI SULVLS LNOLNI¥d ¥MAOX IVHL HMOSNI HEION
‘SHIONELSISNOONI HAILJIMOSHO NIVIWEDSY OL CQHIVDILSUANI d¥ (QTAOHS SYIIMIJ0dd DNINIOLAV :HION

CL SEWYD

MOIGEAR

NOIIVOILIT 2)

IUNId  SHUVH

yay

@IHD
/1830

Ol SHEIL¥Vd

Wo¥d S3ITI¥Vd

LNOOWY

HdAL INIWOYLSNI

dLva

SWON "o

LG1LZ9T IV 9T/11/810¢ NO
TOTTT9130d W04 GUIYIHYd
y J40 b 30vd

+ LNWUS NMOYWD NI SNOILVANISEY OL LOULENS

LOV SETILIL GNYT EHL HIIM HONVOMOOOV NI QIIJATLIMED «

(&1)

£010-6908S

WATIIINGGI AL¥EJO¥d ¥OJ (GEIVIATYHEY) HHISIOHM TADYVI

164 dd1da0
AYLSIDEE
ANVl

oLeuOdINIS KelTEANeR \A
=




TAB 38



This is Exhibit 38 referred to in the

Affidavit of Howard Langer, sworn before me,

this ¥ ™ day of January, 2019

77
Commissioner for Taking Affidavits (or as may be)

} ﬁsﬁmﬁ@ My
iy Commantssion Expires February 7, 2002
i Commission Humber 1280967
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NOTICE OF SALE UNDER CHARGE/MORTGAGE OF LAND

TO: ALL THOSE PERSONS LISTED ON SCHEDULE "A" ANNEXED HERETO AND
FORMING PART OF THIS NOTICE

TAKE NOTICE that default has been made in payment of the money due under a cerfain
charge/mortgage of land (the "Mortgage") registered on April 26, 2012 made between:

TATIANA HUTCHENS
as chargor or mortgagor

-and -

MERIDIAN CREDIT UNION LIMITED

as chargee or mortgagee

upon the security of the following property:

LT 6, PL 642; INNISFIL
being all of PIN (58068-0102 (LT))

which Mortgage was registered on April 26, 2012 in the Land Titles Office of the County of Simcoe at
Barrie (No.51) as instrument SC976621. The Mortgage has been amended from time to time.

And the Mortgagee gives you notice that the amounts now due on the Mortgage for principal,
interest, realty taxes, insurance premiums, administration fees, costs and expenses, are as follows:

Principal: $198,942.09
Accrued Interest to date at the chargee’s

line of credit prime rate plus 0.5%: 3,053.47
Administration fee: 750.00
Legal Fees - Notice of Sale 950.00

TOTAL AMOUNT DUE as at the date hereof: $203,695.56

{such legal fees (which do not include HST) relate to legal services rendered prior to (and including) the
service of this Notice of Sale only, and thereafler additional legal costs, disbursements and HIST will be
charged as may be proper between a solicitor and his own client). There shall also be added to the amounts
expressed above to be due on the Mortgage, interest accruing on the amounts now due {excluding legal costs,
disbursements and HST unless actually paid by the Mortgagee) together with all additional costs and
expenses from the date hereof to the date of payment. As of the date of this notice the chargee’s line of
credit prime rate is 4.20%.

And unless these sums are paid on or before the 22™ day of October, 2018 the Mortgagee shall
sell the property cavered by the Mortgage under the provisions contained in it.

This notice is given to you as you appear to have an interest in the mortgaged property snd may
be entitled to redeem the same.

DATED this 12th day of September, 2018,

MERIDIAN CREDIT UNION LIMITED
by its solicitors,

FLETT BECCARIO

Barristers & Solicitors

190 Division Street, P. O. Box 340
Welland, Ontari

Per:

e —
%/} ' An{hony D’Amico /”
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Tatiana Hutchens
33 Theodore Place
Thornhili, Ontario
LA) 8E2

Spouse of Tatiana Hutchens
33 Theodore Place
Thornhill, Ontario

L4J 8E2

Tatiana Hutchens
1479 Maple Road
Innisfil, Ontario
L9S 4R1

Spouse of Tatiana Hutchens
1479 Maple Road

Innisfil, Ontario

L9S 4R 1

Dina Brik

468 Beverley Glen Blvd.
Thormbhill, Ontario
L41782

CGC Holding Company LLC
c/o Siskinds LLP

680 Waterloo Street

London, Ontario

N6A 3V§

Harlem Algonquin LLC
¢/o Siskinds LLP

680 Waterloo Street
London, Ontario

N6A 3V8

James T. Medick
¢/o Siskinds LLP
680 Waterloo Street
London, Ontario
N6A 3V8

SCHEDULE "A"
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NOTICE OF SALE UNDER CHARGE/MORTGAGE OF LAND

TO: ALL THOSE PERSONS LISTED ON SCHEDULE "A" ANNEXED HERETO AND
FORMING PART OF THIS NOTICE

TAKE NOTICE that default has been made in payment of the moncy due under a certain
charge/mortgage of land (the "Mortgage") registered on April 8, 2013 made between:

TANYA HUTCHENS
as chargor or mortgagor
- and -

MERIDIAN CREDIT UNION LIMITED
as chargee or morigagee
upon the security of the following property:
PT N % LT 25 CON 6 INNISFIL AS IN RO1093173;
S/T RO1093173; INNISFIL
being all of PIN (58069-0150 (LT))

which Mortgage was registered on April 8, 2013 in the Land Titles Office of the County of Simcoe at Barrie
{No.51) as instrument SC1049629. The Mortgage has been amended from time to time.

And the Mortgagee gives you niotice that the amounts now due on the Mortgage for principal,
interest, realty taxes, insurance premiums, administration fees, costs and expenscs, are as follows:

Principal: $208,238.07
Accrued Interest to date at the chargee's

line of credit prime rate plus 0.5%: 4,572.93
Administration fee: 750.00
Legal Fees - Notice of Sale 950.00

TOTAL AMOUNT DUE as at the date hereof: 3304,511.00

(such legal fees (which do not include HST) relate to legal services rendered prior to (and including) the
service of this Notice of Sale only, and thereafier additional legal costs, disbursements and HST will be
charged as may be proper between a solicitor and his own client). There shall also be added to the amounts
expressed above to be due on the Mortgage, interest accruing on the amounts now due {(excluding legal costs,
disbursements and HST unless actually paid by the Mortgagee) together with all additional costs and
expenses from the date hereof to the date of payment. As of the date of this notice the chargee’s line of
credit prime rate is 4.20%.

And unless these sums are paid on or before the 22™ day of October, 2018 the Mortgagee shall
sell the property covered by the Mortgage under the provisions contained in it.

This notice is given to you as you appear to have an interest in the mortgaged property and may
be entitled to redeem the same.

DATED this 12th day of September, 2018.

MERIDIAN CREDIT UNION LIMITED
by its solicitors,

FLETT BECCARIO

Barristers & Solicitors

190 Division Street, P. Q. Box 340
Welland, Ontario

L3B 5P9

(905) 732

Per: /
ﬁ}’—. + Anthony D’Amico /
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Tanya Hutchens
33 Theodore Place
Thormbhill, Ontario
L4) 8E2

Spousc of Tanya Hutchens
33 Theodore Place
Thormhill, Ontario

L4 8E2

Tanya Hutchens
1779 Cross Street
Innisfil, Ontario
L9S 419

Spouse of Tanya Hutchens
1779 Cross Street

Innisfil, Ontario

Los 419

CGC Holding Company LLC
¢/o Siskinds LLP

680 Waterloo Street

London, Ontario

NG6A 3V38

Harlem Algonquin LLC
c/o Siskinds LLP

680 Waterloo Street
London, Ontario

NG6A 3V8

James T, Medick
¢/o Siskinds LLP
680 Waterloo Street
London, Ontario
N6A 3V8

SCHEDULE "A"
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NOTICE OF SALE UNDER CHARGE/MORTGAGE OF LAND

TO: ALL THOSE PERSONS LISTED ON SCHEDULE "A" ANNEXED HERETO AND
FORMING PART OF THIS NOTICE

TAKE NOTICE that default has been made in payment of the money due under a certain
charge/mortgage of land (the "Mortgage”) registered on April 26, 2012 made between;

TATIANA HUTCHENS
as chargor or mortgagor

-and -
MERIDIAN CREDIT UNION LIMITED

as chargee or morigagee

upon the security of the following property:

LT 1, PL 978; INNISFIL
being all of PIN (58069-0103 (LT))

which Mortgage was registered on April 26, 2012 in the Land Titles Office of the County of Simcoe at
Barrie (No.51) as instrument SC976633. The Mortgage has been amended from time to time.

And the Mortgagee gives you notice that the amounts now due on the Mortgage for principal,
interest, realty taxes, insurance premiums, administration fees, costs and expenses, are as follows:

Principal: $ 84,717.59
Accrued Interest to date at the chargee’s

line of credit prime rate plus 0.5%: 326.93
Administration fee: 750.00
Lepal Fees - Notice of Sale 950.00

TOTAL AMOUNT DUE as at the date hereof: § 86,744.52

(such legal fees (which do not include HST) relate to legal services rendered prior to (and including) the
service of this Notice of Sale only, and thereafter additional legal costs, disbursements and HST will be
charged as may be proper between a solicitor and his own client). There shall also be added to the amounts
expressed above to be due on the Mortgage, interest accruing on the amounts now due (excluding legal costs,
disbursements and HST unless actually paid by the Mortgagee) together with all additional costs and
expenses from the date hereof to the date of payment. As of the date of this notice the chargee’s line of
credit prime rate is 4.20%.

And unless these sums are paid on or before the 22 day of October, 2018 the Monigagee shall
sell the property covered by the Mortgage under the provisions contained in it.

This notice is given to you as you appear to have an interest in the mortgaged property and may
he entitled to redeem the same.

DATED this 12th day of September, 2018.

MERIDIAN CREDIT UNION LIMITED
by its solicitors,

FLETT BECCARIO

Barristers & Solicitors

190 Division Street, P. O. Box 340
Welland, Ontari

L3B 5p9

(905) 73

Per:
%‘1 » Anthony D’ Amico /
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Tatiana Hutchens
33 Theodore Place
Thorhill, Ontario
L4] 8E2

Spousc of Tatiana Hutchens
33 Theodore Place
Thornhill, Ontario

141 8E2

Tatiana Hutchens
1790 Cross Street
Innisfil, Ontario
[L9S 4Mt

Spouse of Tatiana Hutchens
1790 Cross Strect

Innisfil, Ontario

L9S 4M1

Dina Brik

468 Beverley Glen Blvd.
Thormhill, Ontario

L4) 782

CGC Holding Company LLC
¢/o Siskinds LLP

680 Waterloo Street

London, Ontario

NGA 3V8

Harlem Algonquin LLC
¢/o Siskinds LLP

680 Waterloo Street
London, Ontario

N6A 3V8

James T. Medick
¢/o Siskinds LLP
680 Waterloo Street
London, Ontario
NG6A 3V8

SCHEDULE "A"
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NOTICE OF SALE UNDER CHARGE/MORTGAGE OF LAND
TO: ALL THOSE PERSONS LISTED ON SCHEDULE "A" ANNEXED HERETO AND
FORMING PART OF THIS NOTICE
TAKE NOTICE that default has been made in payment of the moncy due under a certain

charge/mortgage of land (the "Mortgage®) registered on April 8, 2013 made between:

TATIANA HUTCHENS

as chargor or mortgagor
-and -
MERIDIAN CREDIT UNION LIMITED

as chargee or morigagee

upon the security of the following property:

LT 31, PL 657; INNISFIL
being all of PIN (58072-0299 (LT))

which Mortgage was registercd on April 8, 2013 in the Land Titles Office of the County of Simcoe at Barric
(No.51) as instrument SC1049631. The Mortgage has been amended from time to time.

And the Mortgagee gives you notice that the amounts now duc on the Mortgage for principal,
interest, realty taxes, insurance premiums, administration fees, costs and expenses, are as follows:

Principal: $200,000.00
Accrued Interest to date at the chargee's

line of credit prime rate plus 0.5%: 1,461.78
Administration fee: 750.00
Legal Fees - Notice of Sale 950.00

TOTAL AMOUNT DUE as at the date hercof: $203,161.78

(such legal fees (which do not include HST) relate to legal services rendered prior to (and including} the
service of this Notice of Sale only, and thereafter additional legal costs, disbursements and HST will be
charged as may be proper between a solicitor and his own client). There shall also be added to the amounts
expressed above to be due on the Morigage, interest accruing on the nmounts now due {excluding legal costs,
disbursements and HST unless actually paid by the Mortgagee) together with all additional costs and
expenscs from the date hereof to the date of payment. As of the date of this notice the chargee’s linc of
credit prime rate is 4.20%.

And unless these sums are paid on or before the 22™ day of October, 2018 the Mortgagee shall
sell the property covered by the Mortgage under the provisions contained in it

This notice is given to you as you appear to have an interest in the mortgaged property and may
be entitled to redeem the same.

DATED this 12th day of September, 2018.
MERIDIAN CREDIT UNION LIMITED
by its solicitors,
FLETT BECCARIO

Barristers & Solicitors
190 Division Street, P. O. Box 340

Welland, Ontarjo

L3B 5P9 ’/m“

(905) 7324448

Per: W
f@n Anthony D' Amico /
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SCHEDULE "A"

Tatiana Hutchens
33 Theodore Place
Thornhill, Ontario
L4J 8E2

Spouse of Tatiana Huichens
33 Theodore Place
Thornhill, Ontario

L4J BE2

Tatiana Hutchens

1889 Simcoe Boulevard
Innisfil, Ontario

L9S 4N3

Spouse of Tatiana Hutchens
1889 Simcoe Boulevard
Innisfil, Ontario

L98 4N3

CGC Holding Company LLC
c/o Siskinds LLP

680 Waterloo Street

London, Ontario

NG6A 3V§

Harlem Algonquin LLC
¢/o Siskinds LLP

680 Waterloo Street
London, Ontario

N6A 3V8

James T. Medick
¢/o Siskinds LLP
680 Walterloo Street
London, Ontario
NGA 3V8
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NOTICE OF SALE UNDER CHARGE/MORTGAGE OF LAND

TO: ALL THOSE PERSONS LISTED ON SCHEDULE "A"™ ANNEXED HERETO AND
FORMING PART OF THIS NOTICE

TAKE NOTICE that default has been made in payment of the money due under a certain
charge/mortgage of land (the "Mortgage") registered on June 27, 2012 made between:

TATIANA HUTCHENS
as chargor or mortgagor
-and -

MERIDIAN CREDIT UNION LIMITED

as chargee or mortgagee

upon the security of the following property:

PCL 89-1, SEC 65M2941; LT 89, PL 65M2041,
S/T LT746593; VAUGHAN
being all of PIN (03251-0304 (LT))

which Mortgage was registered on Junc 27, 2012 in the Land Titles Office of the Regional Municipality of
York at Newmarket (No.65) as instrument YR 1844133, The Mortgage has been amended from time to time.

And the Mortgagee gives you notice that the amounts now due on the Mortgage for principal,
interest, realty taxes, insurance premiums, administration fees, costs and expenses, are as follows:

Principal: $525,903.87
Accrued Interest to date at the chargee’s

line of credit prime rate: 7,142.11
Administration fee: 750.00
Legal Fees - Notice of Sale 950.00

TOTAL AMOUNT DUE as at the date hereof: $534,745.98

(such legal fees (which do not include HST) relate to legal services rendered prior to (and including} the
service of this Notice of Sale only, and thereafter additional legal costs, disbursements and HST will be
charged as may be proper between a solicitor and his own client). There shall also be added to the amounts
expressed aboveto be due on the Mortgage, interest accruing on the amounts now due (excluding legal costs,
disbursements and HST unless actually paid by the Mortgagee) together with all additional costs and
expenses from the date hereof to the date of payment. As of the date of this notice the chargee’s line of
credit prime rate is 4.20%.

And unless these sums are paid on or before the 22™ day of October, 2018 the Mortgagee shall
sell the property covered by the Mortgage under the provisions contained in it.

This notice is given to you as you appear to have an interest in the mortgaged property and may
be entitled to redeem the same.

DATED this [2th day of September, 2018.

MERIDIAN CREDIT UNION LIMITED
by its solicitors,

FLETT BECCARIO

Barristers & Solicitors

190 Division Street, P. O. Box 340
Welland, Ontario

L3B 5P9

(905) 732-4481

L/va,a////‘_,,—/—————

Per:
/ﬁm Anthony D’Amico  {/
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Tatiana Hutchens
33 Theodore Place
Thornhill, Ontario
L4J 8E2

Spouse of Tatiana Hutchens
33 Theodore Place
Thornhill, Ontario

141 8E2

CGC Holding Company LLC
¢/o Siskinds LLP

680 Waterloo Strect

London, Ontario

NGA 3V38

Harlem Algonquin LLC
¢/o Siskinds LLP

680 Waterloo Street
London, Ontario

N6A 3V8

James T. Medick
c/o Siskinds LLP
680 Waterloo Strect
London, Ontario
N6A 3V8

SCHEDULE "A"
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Court File No. CV-18-608271-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

BETWEEN:
GARY STEVENS, LINDA STEVENS and 1174365 ALBERTA LTD.
Applicants
—and —

SANDY HUTCHENS, also known as SANDY CRAIG HUTCHENS, also known as S. CRAIG
HUTCHENS, also known as CRAIG HUTCHENS, also known as MOISHE ALEXANDER
BEN AVROHOM, also known as MOISHE ALEXANDER BEN AVRAHAM, also known as
MOSHE ALEXANDER BEN AVROHOM, also known as FRED HAYES, also known as
FRED MERCHANT, also known as ALEXANDER MACDONALD, also known as MATHEW
KOVCE, also known as ED RYAN, and TANYA HUTCHENS, also known as TATIANA
HUTCHENS, also known as TATIANA BRIK, also known as TANYA BRIK-HUTCHENS

Respondents

AFFIDAVIT OF HOWARD LANGER
(sworn February 252019)

I, Howard Langer, of the City of Philadelphia, in the State of Pennsylvania, MAKE
OATH AND SAY:

1. I am an attorney and founding partner at Langer, Grogan & Diver P.C, a law firm in
Philadelphia, Pennsylvania. I am the Applicants’ counsel in proceedings against the Respondents
in the State of Pennsylvania, both before the Pennsylvania Court of Common Pleas (the
“Pennsylvania State Court”) and before the United States District Court for the Eastern District
of Pennsylvania (the “Federal Court”). As such, I have personal knowledge of the matters
contained in this affidavit, except where facts are stated to be based on information and belief, in

which case I have identified the source of my information and believe the information to be true.
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2 I make this affidavit in support of the Applicants’ motion for a receivership order, and to
update the Court on developments that have occurred since I swore my previous affidavit on

January 8, 2019, and for no other or improper purpose.

A. The Respondents’ Attempts to Appeal the U.S. Judgments

3. As set out in my previous affidavit, the United States District Court for the Eastern
District of Pennsylvania (the “Federal Court”) entered judgments against Tanya Hutchens and
Sandy Hutchens on October 11, 2018 and December 19, 2018 respectively (collectively, the
“U.S. Judgments™). As set out in my previous affidavit, Tanya Hutchens did serve a Notice of

Appeal; however, it was not filed within the time set out in the Federal Court Rules.

4. Since my previous affidavit, the Applicants asked the Federal Court to require Tanya
Hutchens to post a bond to secure the costs of her appeal in the amount of US$45,000. The
Federal Court granted that motion in part on January 28, 2019, ordering Tanya Hutchens to post
a bond, but reducing the amount to US$15,000, and ordering that it be posted no later than
February 11, 2019. The Federal Court held that Tanya Hutchens’ appeal “is likely futile” and
that the standard on appeal is whether the lower court engaged in “an abuse of discretion” and
such appeals are only granted “in limited circumstances”. A copy of the Federal Court’s decision
in this regard is attached hereto as Exhibit “A”. This bond is a bond for costs only. It is not a
supersedeas bond that would stay enforcement of the judgment. Neither Sandy Hutchens nor
Tanya Hutchens have requested a stay of execution or suggested they would post a supersedeas
bond. As of today, Tanya Hutchens has failed to post the bond that the Federal Court ordered be
paid by February 11.

5. Following that decision, the Applicants brought another motion before the Federal Court
asking that Sandy Hutchens be required to post a bond to secure the costs of his appeal in the
amount of US$15,000. The Federal Court granted that motion on February 13, 2019 and ordered
that the bond be posted no later than February 27, 2019. A copy of the Federal Court’s decision
in this regard is attached hereto as Exhibit “B”. In granting the motion, the Federal Court held
that:
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(a) “There is a substantial risk that Mr. Hutchens will not pay the costs if he loses his
appeal. Mr. Hutchens has repeatedly defied this Court and the litigation process,

to the extent that I entered default judgment against him.”

(b) “When Mr. Hutchens did choose to participate, he submitted pleadings replete

with falsehoods and forgeries.”

(¢) “Significantly, there is a standing contempt order against Mr. Hutchens for failure

to pay costs in another proceeding.”

6. The Federal Court noted that “[a]lthough Mr. Hutchens disputes his ability to post a
bond, he presents no supporting evidence.” In rejecting Hutchens’ assertion that he could not
afford to post a bond, the Federal Court held that “[g]iven Mr. Hutchens’ repeated lies and
dishonest efforts to delay these proceedings and manipulate the litigation process, I will not

credit his uncorroborated assertions of penury.”

7. With respect to the merits of Mr. Hutchens’ appeal, the Federal Court noted that “Mr.
Hutchens’ appeal is likely futile” and that “Mr. Hutchens’ appeal is likely time-barred”. The

Federal Court considered and rejected his motion to extend the deadline to file his appeal.

8. The Court of Appeal for the Third Circuit, which hears appeals from the Federal Court,
has issued separate letters to Tanya and Sandy Hutchens regarding their separate appeals. The
letters advise them that both appeals were not timely filed, that the failure to file a timely appeal
is a jurisdictional defect that cannot be cured by the Court of Appeals, and that their appeals have
been submitted to a panel of judges for possible dismissal becasue the Notices of Appeal were
not filed within the time required. Both were advised that they had twenty days to make any
submissions they wished to the panels. Neither has. Copies of the Court of Appeal’s letters are
attached hereto as Exhibit “C” and Exhibit “D”.

9. The letters also advised them that the Federal Rules provided that they could move the
District Court to extend the date for filing an appeal provided they could show excusable neglect
or good cause. Such a motion had to be filed within thirty days of the expiration of the original
appeal period. Tanya Hutchens filed no such motion. Sandy Hutchens asked the Federal Court to

construe his response to the motion for a bond, discussed above, as a motion to extend the date.
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The Federal Court held in its February 13" Order (Exhibit “B”), discussed above, that Mr.

Hutchens had failed to show excusable neglect or good cause.

10.  The effect of the February 13™ Order, coupled with the workings of the time limitations
of the Federal Rules of Appellate Procedure, is that the Appeals are virtually terminated. The
Court of Appeals panels will almost certainly dismiss both appeals as the failure to file timely
notices of appeal is a basic jurisdictional defect which, as the Clerk of the Court of Appeals
advised both Hutchenses in the letters, the Court of Appeals lacks the power to cure.

Sworn before me at Philadelphia, in the State of
Pennsylvania, on February 25}2019.

Commissioner for Taking Affidavits Howard Langer
(or as may be)

COMMONWEALTH OF PENNSYLVANIA ‘

NOTARIAL SEAL
CATHERINE MANSOR, Notary Public
City of Philadelphia, Phila. County
My Commission Expires September 6, 2020







This is Exhibit A referred to in the
Affidavit of Howard Langer, sworn before me,

this & ™ day of February, 2019

Cothursns NN\anas/

Commissioner for Taking Affidavits (or as may be)

COMMONWEALTH OF PENNSYLVANIA

! NOTARIAL SEAL

! CATHERINE MANSOR, Notary Public
City of Philadelphia, Phila. County

| vy Commission Expires September 6, 2020




Case 2:18-cv-00692-PD Document 164 Filed 01/28/19 Page 1 of 6

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

GARY STEVENS, et al.,
Plaintiffs,

V. : Civ. No. 18-692
WESTMORELAND EQUITY FUND, LLC, :
et al., -

Defendants.

ORDER

On October 11, 2018, I entered a default judgment against Defendant Tanya Hutchens and
in favor of Plaintiffs Linda and Gary Stevens after Mrs. Hutchens failed to appear or otherwise
defend against Plaintiffs’ Complaint alleging her involvement in a RICO conspiracy. (Doc. Nos.
124, 125.) On October 22, 2018, Mrs. Hutchens asked me to vacate the Judgment against her; I
denied her request. (Doc. Nos. 133, 139.) On November 21, 2018, Mrs. Hutchens sought relief
from her Judgment under Rule 60(b); on November 29, 2018, I denied her request. (Doc. Nos.
147, 150.) On January 2, 2019, Mrs. Hutchens filed a Notice of Appeal regarding my November
29, 2018 Order denying her Rule 60(b) Motion. (Doc. No. 160.) Plaintiffs now ask me to order
Defendant Tanya Hutchens to post a $45,000 bond to secure the costs of appeal. (Doc. No. 161);
Fed. R. App. P. 7. Mrs. Hutchens has not responded. I will grant Plaintiffs’ Motion in part.

L LEGAL STANDARDS

Under Appellate Rule 7, I may “require an appellant to file a bond or provide other security
in any form and amount necessary to ensure payment of costs on appeal.” A bond is intended to
“ensure against nonpayment by the appellant of the costs of the appeal should the appeal prove

unsuccessful.” Glaberson v. Comcast Corp., No. 03-6604, 2015 WL 7887788, at *1 (E.D. Pa.

Dec. 3, 2015) (citing Adsani v. Miller, 139 F.3d 67, 79 (2d Cir. 1998). Both “[t]he need for an
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Case 2:18-cv-00692-PD Document 164 Filed 01/28/19 Page 2 of 6

appeal bond and the amount of the bond” are within my discretion. Id.

In determining whether a bond is needed, I may consider, inter alia: “(1) the risk that the
appellant will not pay the costs if [s]he loses the appeal; (2) the appellant’s financial ability to post
the bond; and (3) whether the bond requirement will effectively preclude pursuit of the appeal.”
Id. at *2 (internal citations omitted); see also Newberg on Class Actions § 14:15 (5th ed.) (listing
factors such as (1) “appellant’s financial ability to post the bond”; (2) “merits or frivolousness of
the appeal”; (3) “risk of nonpayment”; and (4) “[w]hether the appellants have shown bad faith or
vexatious conduct.”). Additionally, the Third Circuit has endorsed the consideration of whether

the appellant’s case is meritless. See In re Nutella Mktg. & Sales Practices Litig., 589 F. App’x

53, 61 (3d Cir. 2014) (district court properly considered that appellants’ case was likely meritless
because they did not respond in substance to plaintiffs’ arguments and were serial litigators); see
also Adsani, 139 F.3d at 79 (“A district court, familiar with the contours of the case appealed, has
the discretion to impose a bond which reflects its determination of the likely outcome of the

appeal.”); Sckolnick v. Harlow, 820 F.2d 13, 15 (Ist Cir. 1987) (upholding district court’s

judgment that appeal was frivolous in decision to impose appeal bond). But see In re Diet Drugs

Products Liability Litig., Civ. A. 99-20593, 2000 WL 1665134, at *5 (E.D. Pa. Nov. 6, 2000)

(“Rule 7 was not intended to be used as a means of discouraging appeals, even if perceived to be
frivolous.”).

Rule 7 “costs” are those which may be “taxed against the appellant” under Rule 39 if she
is unsuccessful. See Fed. R. App. P. 39. These include costs associated with “(1) the preparation
and transmission of the record; (2) the reporter’s transcript, if needed to determine the appeal; (3)
premiums paid for a bond or other security to preserve rights pending appeal; and (4) the fee for

filing the notice of appeal.” Id. at 39(e).
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Courts are split on whether attorneys’ fees may be included as part of the appeal bond.

Compare In re Am. President Lines, Inc., 779 F.2d at 716, 717 (D.C. Cir. 1985) (attorneys’ fees
may not be included in appeal bond because Rule 39 does not include them as “costs assessed on

appeal) with Azizian v. Federated Dep’t Stores, Inc., 499 F.3d 950, 958 (9th Cir. 2007) (“[T]he

term ‘costs on appeal’ in Rule 7 includes all expenses defined as ‘costs’ by an applicable fee-

shifting statute, including attorney’s fees.”); In re Cardizem CD Antitrust Litig., 391 F.3d 812, 817

(6th Cir. 2004) (same); Pedraza v. United Guar. Corp., 313 F.3d 1323, 1332 (11th Cir. 2002)

(same); Adsani, 139 F.3d at 79 (where “a federal statute includes attorney’s fees ‘as part of the
costs’ which may be taxed upon appeal, the district court may factor these fees into its imposition
of the bond for costs™) .

A Third Circuit Panel concluded that Rule 7 did not allow the inclusion of estimated
attorneys’ fees in setting a bond, apparently basing its decision on the underlying statute’s failure

to authorize the collection of counsels’ fees. See Hirschensohm v. Lawyers Title Ins. Corp., No.

96-7312, 1997 WL 307777, at *2-3 (3d Cir. June 10, 1997) (underlying Virgin Island statute did
not include attorneys’ fees as part of costs allowed to prevailing party on appeal). Members of
this Court have generally included attorneys’ fees where the underlying statute includes them as a

part of “costs.” See, e.g., In re Am. Inv’rs Life Ins. Co. Annuity Mktg. & Sales Practices Litig.,

695 F. Supp. 2d 157, 165 (E.D. Pa. 2010) (“A plaintiff found injured because of a RICO violation

may recover the attorneys’ fees amassed during an appeal.”); O’Keefe v. Mercedes-Benz USA,

LLC, No. 01-cv-2902, 2003 WL 22097451, at *2 (E.D. Pa. June 4, 2003) (“[T]he district court
should look to the statute underlying the plaintiff’s cause of action for definition of costs.”). But

see In re Diet Drugs Products Liability Litig., 2000 WL 1665134, at *5 (“[T]he court concludes

that for purposes of the instant case, “costs” under Rule 7 are limited to the costs enumerated”
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Case 2:18-cv-00692-PD Document 164 Filed 01/28/19 Page 4 of 6

under Rules 7 and 39).

IL DISCUSSION

Plaintiffs argue that Mrs. Hutchens must post an appeals bond because: (1) she has been
untruthful in her submissions to this Court; (2) she “has been found in contempt for failing to have
paid costs awarded in other proceedings”; and (3) her appeal is untimely and meritless because her
arguments “were based on falsehoods” and “plain errors of law.” (Mot. Bond 2—3, Doc. No. 161.)

An appeals bond is appropriate in this case. There is a substantial risk that Mrs. Hutchens
will not pay the costs if she loses her appeal. Mrs. Hutchens has defied this court and the litigation
process. She failed to appear or otherwise defend until well after a default judgment was entered
in Plaintiffs’ favor. Moreover, once she chose belatedly to participate, the pleadings she submitted
were replete with falsehoods. (See Doc. Nos. 139, 150.) Significantly, there is a standing contempt
order against Mrs. Hutchens for failure to pay costs in another proceeding. (See Order on Motion

for Sanctions, Doc. No. 935, CGC Holding Company, LLC v. Hutchens, No. 11-cv-01012 (D.

Colo. Oct. 12, 2018).)
I may assume that Mrs. Hutchens has the ability to post a bond in the absence of any

evidence presented by her that suggests otherwise. See, e.g., Adsani, 139 F.3d 67 (“[ W]ithout any

showing of her financial hardship, the bond imposed on [appellant] is not an impermissible barrier

to appeal.”); In re Initial Public Officer Security Litig., 728 F. Supp. 2d 289, 293 (S.D.N.Y. 2010)

(presuming ability of appellants to post bond where they did not present evidence to the contrary).
Mrs. Hutchens has presented no evidence disputing her ability to post a bond. Indeed, she has not
responded to Plaintiffs’ Motion.

Moreover, Mrs. Hutchens’ appeal is likely futile. The Order she seeks to appeal is a denial

of relief from judgment pursuant to 60(b), which is reviewed under an abuse of discretion standard
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and is available only in limited circumstances. See Fed. R. Civ. P. 55(c); id. 60(b)(1), (6); Tozer

v. Charles A. Krause Mill. Co., 189 F.2d 242, 244 (3d Cir. 1951).

Plaintiffs argue that Mrs. Hutchens’ appeal is time-barred, but they incorrectly characterize
her appeal as based on my October 11, 2018 Judgment against her. (See Mot. Bond 2.) Rather,
her appeal is based on my November 29, 2018 Order. (See Notice of Appeal (“Notice is hereby
given that Tanya Hutchens, Defendant in the above entitled case hereby appeals to the United
States Court of Appeals for the Third Circuit from the final Judgment (Document 150) entered on
the twenty-ninth day of November 2018.”).) Rule 4 requires that notice of appeal “be filed with
the district clerk within 30 days after entry of the judgment or order appealed from.” Fed. R. App.
P. 4. As Mrs. Hutchens filed her Notice with the district clerk on January 2, 2019, her appeal is
just outside of the thirty-day time limit. Accordingly, regardless of its merits, her appeal may well

be procedurally barred. See United States v. Robinson, 361 U.S. 220, 224 (1960) (filing timely

notice of appeal is “mandatory and jurisdictional”).

In these circumstances, given that her appeal seems meritless and is likely to cause
Plaintiffs to incur unreimbursed costs, it is appropriate for me to require Mrs. Hutchens to post a
bond.

Plaintiffs aver that a normal response to a RICO action appeal would “require hundreds of
hours of legal time” and estimate their attorney time at seventy-five hours “because the issues
raised by Mrs. Hutchens involve clearly established law and facts.” (Mot. Bond 6.) Plaintiffs
include in their estimate the “considerable time” required to prepare the record, given that Mrs.
Hutchens is proceeding pro se and likely will collaborate in that effort. (Id.) Accordingly,
Plaintiffs ask for a bond of $45,000, which was calculated using a billing rate of $600 per hour

(“which is below the actual hourly rates of [P]laintiffs’ counsel”). (Id.) Plaintiffs have not broken
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down the $45,000 to indicate what is attorneys’ fees and what (if any) is the cost of preparing and
transmitting the record. Fed. R. App. P. 39(e)(1).

RICO—on which Plaintiffs base their claims against Mrs. Hutchens—defines “costs” to
include “a reasonable attorney’s fee.” 18 U.S.C. § 1964(c). Because the question of whether
counsels’ fees can figure in a bond determination is unsettled in this Circuit, however, I will not
order Mrs. Hutchens to post a bond for the full $45,000. Rather, I will grant Plaintiffs’ Motion in
part and require Mrs. Hutchens to post an appeal bond in the amount of $15,000 to account for the
considerable time and effort Plaintiffs anticipate is required to prepare and transmit the record in
this case.

AND NOW, this 28th day of January, 2019, upon consideration of Plaintiffs’ Motion
Pursuant to Fed. R. App. P. 7 For an Order Requiring an Appeal Bond be Posted by Tanya
Hutchens to Secure Costs of Appeal (Doc. No. 161), it is hereby ORDERED that Plaintiffs’
Motion (Doc. No. 161) is GRANTED as follows:

1. Defendant Tanya Hutchens shall POST an appeal bond for $15,000 USD, pursuant to

Federal Rule of Appellate Procedure 7 to secure payment of the Plaintiffs’ costs on appeal;

and

2. The bond shall be posted no later than February 11, 2019.

AND IT IS SO ORDERED.

/s/ Paul S. Diamond

Paul S. Diamond, J.
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Case 2:18-cv-00692-PD Document 172 Filed 02/13/19 Page 1 of 7

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

GARY STEVENS, et al.,
Plaintiffs,

V. : Civ. No. 18-692
WESTMORELAND EQUITY FUND, LLC, :
et al., :

Defendants.

ORDER

On December 19, 2018, I entered default judgment against Defendant Sandy Hutchens (and
in favor of Plaintiffs Linda and Gary Steven) to sanction Mr. Hutchens for his numerous discovery
abuses and violations of my Orders. (Doc. Nos. 158, 159); Fed. R. Civ. P. 7(b)(2)(A), 55(b)(2).
On January 22, 2019, Mr. Hutchens filed a Notice of Appeal. (Doc. No. 163.) Plaintiffs now ask
me to order Mr. Hutchens to post a $15,000 bond to secure the costs of appeal. (Doc. No. 165);
Fed. R. App. P. 7. Mr. Hutchens responded; Plaintiffs replied. (Doc. Nos. 170, 171.) I will grant
Plaintiffs’ Motion.

I LEGAL STANDARDS

Under Appellate Rule 7, I may “require an appellant to file a bond or provide other security
in any form and amount necessary to ensure payment of costs on appeal.” A bond is intended to
“ensure against nonpayment by the appellant of the costs of the appeal should the appeal prove

unsuccessful.” Glaberson v. Comcast Corp., No. 03-6604, 2015 WL 7887788, at *1 (E.D. Pa.

Dec. 3, 2015) (citing Adsani v. Miller, 139 F.3d 67, 79 (2d Cir. 1998)). Both “[t]he need for an

appeal bond and the amount of the bond” are within my discretion. Id.
In determining whether a bond is needed, I may consider, inter alia: “(1) the risk that the

appellant will not pay the costs if he loses the appeal; (2) the appellant’s financial ability to post
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the bond; and (3) whether the bond requirement will effectively preclude pursuit of the appeal.”
Id. at *2 (internal citations omitted); see also Newberg on Class Actions § 14:15 (5th ed.) (listing
factors such as (1) “appellant’s financial ability to post the bond”; (2) “merits or frivolousness of
the appeal”; (3) “risk of nonpayment”; and (4) “[w]hether the appellants have shown bad faith or
vexatious conduct”).

The Third Circuit has also endorsed the consideration of whether the appellant’s case is

meritless. See In re Nutella Mktg. & Sales Practices Litig., 589 F. App’x 53, 61 (3d Cir. 2014)

(district court properly considered that appellants’ case was likely meritless because they did not

respond in substance to plaintiffs’ arguments and were serial litigators); see also Adsani, 139 F.3d

at 79 (“A district court, familiar with the contours of the case appealed, has the discretion to impose

a bond which reflects its determination of the likely outcome of the appeal.”); Sckolnick v. Harlow,

820 F.2d 13, 15 (1st Cir. 1987) (upholding district court’s judgment that appeal was frivolous in

decision to impose appeal bond). But see In re Diet Drugs Products Liability Litig., Civ. A. 99-

20593, 2000 WL 1665134, at *5 (E.D. Pa. Nov. 6, 2000) (“Rule 7 was not intended to be used as
a means of discouraging appeals, even if perceived to be frivolous.”).

Rule 7 “costs” are those which may be “taxed against the appellant” under Rule 39 if he is
unsuccessful. See Fed. R. App. P. 39. These include costs associated with “(1) the preparation
and transmission of the record; (2) the reporter’s transcript, if needed to determine the appeal; (3)
premiums paid for a bond or other security to preserve rights pending appeal; and (4) the fee for
filing the notice of appeal.” Id. at 39(e).

II. DISCUSSION

Plaintiffs argue that Mr. Hutchens must post an appeals bond because: (1) he has been

untruthful in his submissions to this Court; (2) “he has defied this Court and the litigation process
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by failing to comply” with my Orders and engaging in “bad-faith abuse of discovery”; (3) he “has
been found in contempt for failing to have paid costs awarded in other proceedings”; and (4) his
appeal is untimely and meritless. (Mot. Bond 2-3, Doc. No. 165.) Mr. Hutchens disputes these
arguments. (See generally Resp. Mot. Bond, Doc. No. 170.)

A bond is appropriate here. There is a substantial risk that Mr. Hutchens will not pay the
costs if he loses his appeal. Mr. Hutchens has repeatedly defied this Court and the litigation
process, to the extent that I entered default judgment against him. (See Doc. No. 158.) When Mr.
Hutchens did choose to participate, he submitted pleadings replete with falsehoods and forgeries.
(See id. at 4, 6-7.) Significantly, there is a standing contempt order against Mr. Hutchens for
failure to pay costs in another proceeding. (See Order on Motion for Sanctions, Doc. No. 935,

CGC Holding Company, LLC v. Hutchens, No. 11-cv-01012 (D. Colo. Oct. 12, 2018).)

[ may assume that Mr. Hutchens has the ability to post a bond in the absence of any

evidence presented by him that suggests otherwise. See, e.g., Adsani, 139 F.3d at 79 (“[ W]ithout

any showing of [his] financial hardship, the bond imposed on [appellant] is not an impermissible

barrier to appeal.”); In re Initial Public Officer Security Litig., 728 F. Supp. 2d 289, 293 (S.D.N.Y.

2010) (presuming ability of appellants to post bond where they did not present evidence to the
contrary).

Although Mr. Hutchens disputes his ability to post a bond, he presents no supporting
evidence. (See Resp. Mot. Bond. 2-3, 5-6.) Rather, he alleges that he is unable to post a bond
because he is “unemployed, ha[s] numerous creditors and still owe[s] substantial amounts to Tanya
Hutchens per [their] Separation Agreement.” (Id. at 5-6.) Given Mr. Hutchens’ repeated lies and
dishonest efforts to delay these proceedings and manipulate the litigation process, I will not credit

his uncorroborated assertions of penury. See, e.g., In re Certainteed Fiber Cement Sliding Litig.,
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No. 2270, 2014 WL 2194513, at *2 (E.D. Pa. May 27, 2014) (“[U]nsupported assertion regarding
[objectors’] claimed inability to pay is not sufficient to dissuade [the Court] from finding that an
appeal bond is warranted.”). Accordingly, I find that Mr. Hutchens has the ability to post a bond.
A bond thus will not effectively preclude Mr. Hutchens’ appeal.

Moreover, Mr. Hutchens’ appeal is likely futile. The Judgment he seeks to appeal is

reviewed under an abuse of discretion standard. See Poulis v. State Farm Fire & Casualty Co.,

747 F.2d 863, 868 (3d Cir. 1984). Mr. Hutchens argues that his defenses have merit, but he
presents no arguments as to why his appeal will succeed. (Resp. Mot. Bond. 4-5.) Instead of
explaining how I abused my discretion, Mr. Hutchens offers belated (and unconvincing) arguments
respecting his liability for the underlying RICO conspiracy. (Id. at 3-5, 7-9.)

In any event, Mr. Hutchens’ appeal is likely time-barred. See United States v. Robinson,

361 U.S. 220, 224 (1960) (filing timely notice of appeal is “mandatory and jurisdictional). Rule
4 requires that notice of appeal “be filed with the district clerk within 30 days after entry of the
judgment or order appealed from.” Fed. R. App. P. 4. Mr. Hutchens filed his Notice with the
district clerk on January 22, 2019, missing his January 18, 2019 deadline by four days. (See Doc.
Nos. 158, 163.) Mr. Hutchens now asks me to construe his Response as a motion to extend the
time for filing. (Resp. Mot. Bond. 2); Fed. R. App. P 4(a)(5).

I may grant an extension of time to file a notice of appeal if: (1) | am asked to do so within
thirty days after the deadline has passed; and (2) if the moving party demonstrates “excusable

neglect.” Fed. R. App. P. 4(a)(5)(A)(i); see Consolidated Freightways Corp. of Delaware v.

Larson, 827 F.2d 916, 918 (3d Cir. 1987) (“[A] party who files for an extension of the 30 day
appeal period after that period has expired must demonstrate ‘excusable neglect’ in order to receive

an extension.”). Mr. Hutchens’ February 8, 2019 request for an extension is within the 30-day
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expiration period. (Doc. No. 170.) He has not, however, demonstrated excusable neglect for his
tardiness in filing or seeking an extension.

In determining whether Mr. Hutchens has demonstrated excusable neglect, I must consider,
inter alia the following factors:

(1) whether the inadvertence reflects professional incompetence such as ignorance
of the rules of procedure; (2) whether the asserted inadvertence reflects an easily
manufactured excuse incapable of verification by the court; (3) whether the
tardiness results from counsel’s failure to provide for a readily foreseeable
consequence; (4) whether the inadvertence reflects a complete lack of diligence;
and (5) whether the court is satisfied the inadvertence resulted despite counsel’s
substantial good faith efforts toward compliance.

Consolidated Freightways, 827 F.2d at 919 (internal citations omitted). Moreover, Mr. Hutchens

must demonstrate excusable neglect “up to the actual time the motion to extend is filed.”

Pedereaux v. Doe, 767 F.2d 50, 51 (3d Cir.1985).

Mr. Hutchens sets out a “timeline” purporting to explain why his Notice of Appeal was
filed four days late. (Resp. Mot. Bond 2.) He alleges that he sent the Notice on January 16, 2019
by Canada Post and that “[p]ostage purchased should have resulted in delivery in accord with rules
of the Courts.” (Resp. Mot. Bond. 2.) Mr. Hutchens further alleges that the Notice arrived in the
United States on January 17, 2019 “but was held up” by U.S. Customs, and then further delayed
by the Federal holiday on January 21, 2019 (Martin Luther King Jr. Day). (Id.) Once again, Mr.
Hutchens offers only words on air. Although he avers that this timeline is proved by an attached
“record of mailing,” he has submitted no such document. (Id.)

Further, Mr. Hutchens does not explain why he waited until January 16, 2019 to mail his
Notice. Nor does he explain why he did not simply file his Notice electronically via ECF, to which
he has access. (See Doc No. 157.) Finally, Mr. Hutchens does not offer any excuse for why he

waited an additional six weeks to seek an extension of time. Rather, according to Mr. Hutchens—
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who is well aware of the time delays inherent in international post—he chose to risk mailing his
Notice only two days before his deadline.

While the first Consolidated factor is inapplicable as Mr. Hutchens is pro se, the other four
factors all weigh against finding excusable neglect. Mr. Hutchens provides no documentation

kol

regarding his “timeline.” The likelihood that he would miss his deadline was obvious. Indeed,
over the last year, he has repeatedly phoned my Chambers, asking me to delay ruling on various
motions until his filings, which he believed had been held up by slow mail service, arrived from
Canada. Moreover, his failure to mail his Notice until two days before the deadline shows a

complete lack of diligence. Furthermore, his “asserted inadvertence” undoubtably “reflects an

easily manufactured excuse incapable of verification.” Consolidated Freightways, 827 F.2d at

919.
In these circumstances, Mr. Hutchens plainly has not made out excusable neglect. See,

e.g., In re Genesis Health Ventures, Inc., 248 F. App’x 475, 477 (3d Cir. 2007) (no excusable

neglect for pro se litigant who chose to mail his notice of appeal at “essentially the eleventh hour”

despite “other reasonable options available to him”); Reinsurance Co. of Am., Inc. v. Admin.

Asigurarilor de Stat, 808 F.2d 1249, 1252 (7th Cir. 1987) (mailing notice of appeal from New

York to Chicago four days before due date during holiday season does not constitute excusable
neglect).

In sum, given that his appeal seems meritless and is likely to cause Plaintiffs to incur
unreimbursed costs, it is appropriate for me to require Mr. Hutchens to post a bond.

Plaintiffs request an appeal bond of $15,000, arguing that although I have already ordered
Tanya Hutchens—Mr. Hutchens’ wife and co-defendant—to post a bond, the two have

independent appeals as to distinct judgments, involving different issues of law and requiring
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individual responses. (Mot. Bond 3.) Moreover, Plaintiffs cannot use Tanya’s bond to recover
the costs of Sandy’s appeal.

In these circumstances, I will grant Plaintiffs’ Motion and require Mr. Hutchens to post an
appeal bond in the amount of $15,000 to account for the considerable time and effort Plaintiffs
anticipate will be required to prepare and transmit the record in this case.

AND NOW, this 13th day of February, 2019, upon consideration of Plaintiffs’ Motion
Pursuant to Fed. R. App. P. 7 For an Order Requiring an Appeal Bond be Posted by Sandy
Hutchens to Secure Costs of Appeal (Doc. No. 165), Sandy Hutchens’ Response (Doc. No. 170),
and Plaintiffs’ Reply (Doc. No. 171), it is hereby ORDERED that Plaintiffs’ Motion (Doc. No.
165) is GRANTED as follows:

1. Defendant Sandy Hutchens shall POST an appeal bond for $15,000 USD, pursuant to

Federal Rule of Appellate Procedure 7 to secure payment of the Plaintiffs’ costs on appeal;

and

2. The bond shall be posted no later than February 27, 2019.

AND IT IS SO ORDERED.

/s/ Paul S. Diamond

Paul S. Diamond, J.
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OFFICE OF THE CLERK

PATRICIA S. DODSZUWEIT United StaTEs CoUuRT OF APPEALS TELEPHONE
21400 UNITED STATES COURTHOUSE g g
CLERK 601 MARKET STREET 215-307-2095

PHILADELPHIA, PA 19106-1790
Website: www.ca3.uscourts.gov

January 18, 2019

Tanya Hutchens

33 Theodore Place
Thornhill, Ontario, L4J8E2
Canada

RE: Gary Stevens, et al v. Westmoreland Equity Fund LLC, et al
Case Number: 19-1047
District Court Case Number: 2-18-cv-00692

Dear Ms. Hutchens:
This will advise you that the above-captioned appeal will be submitted to a panel of this Court
for possible dismissal due to a jurisdictional defect. It appears that this Court may lack appellate

jurisdiction for the following reason(s):

The notice of appeal in your civil case was not filed within the time prescribed by the Federal
Rules of Appellate Procedure:

Order entered: 11/29/18

Notice of Appeal filed:_1/2/19
Period permitted: _30 days
Rule XX 4(a)(1)(A)_4@)(1)(B) _4(a)(3) __ 13(a)(b)

In the case of an untimely notice of appeal in civil cases, the District Court has discretion to
permit an extension of time to file the notice of appeal: (1) where a motion requesting such relief
is filed not later than 30 days after the normal appeal period; and (2) where good cause or
excusable neglect is shown. See Federal Rules of Appellate Procedure 4(a)(1) and 4(a)(5),
attached.
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The District Court may reopen the time for appeal when a party entitled to notice of entry of a
judgment or order did not receive such notice from the court or any party within 21 days of its
entry: (1) upon motion filed within 180 days of entry of the judgment or order or within 14 days
of receipt of such notice, whichever is earlier; and (2) upon finding that no party would be
prejudiced. See Federal Rule of Appellate Procedure 4(a)(6), attached.

Jurisdictional defects cannot be remedied by the court of appeals. The parties may submit written
argument in support of or in opposition to dismissal of the appeal for lack of appellate
jurisdiction. Any response regarding jurisdiction must be in proper form (original with certificate
of service), and must be filed within 21 days from the date of this letter. Upon expiration of the
response period, the case will be submitted to the Court for consideration of the jurisdictional
question.

The parties will be advised of any Order issued in this matter.
Very truly yours,

s/ Patricia S. Dodszuweit
Clerk

By://z/z//d"“(;ﬂ

Nicole Faust,Administrative Assistant
nf/cc: Edward Diver, Esq.
Howard I. Langer, Esq.
Sandy Hutchens
Bernard Feldman
Lauren N. Schwimmer, Esq.
Hilary P. Flack, Esq.
John P. Quinn, Esq.
Joseph J. Santarone, Jr., Esq.
Peter T. Shapiro, Esq.

Brett A. Datto, Esq.
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RULE 4. APPEAL AS OF RIGHT—WHEN TAKEN

(a) APPEAL IN A CiviL CASE.
(1) Time for Filing a Notice of Appeal.

(A) In a civil case, except as provided in Rules 4(a)(1)(B), 4(a)(4), and 4(c), the notice
of appeal required by Rule 3 must be filed with the district clerk within 30 days after
entry of the judgment or order appealed from.

(B) The notice of appeal may be filed by any party within 60 days after entry of the
judgment or order appealed from if one of the parties is:

(i) the United States;
(ii) a United States agency;
(iii) a United States officer or employee sued in an official capacity; or

(iv) a current or former United States officer or employee sued in an individual
capacity for an act or omission occurring in connection with duties performed on the
United States' behalf — including all instances in which the United States represents
that person when the judgment or order is entered or files the appeal for that person.

(C) An appeal from an order granting or denying an application for a writ of error
coram nobis is an appeal in a civil case for purposes of Rule 4(a).

(2) Filing Before Entry of Judgment. A notice of appeal filed after the court announces
a decision or order—but before the entry of the judgment or order—is treated as filed on
the date of and after the entry.

(3) Multiple Appeals. If one party timely files a notice of appeal, any other party may
file a notice of appeal within 14 days after the date when the first notice was filed, or
within the time otherwise prescribed by this Rule 4(a), whichever period ends later.

(4) Effect of a Motion on a Notice of Appeal.

(A) If a party timely files in the district court any of the following motions under the
Federal Rules of Civil Procedure, the time to file an appeal runs for all parties from the
entry of the order disposing of the last such remaining motion:
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(i) for judgment under Rule 50(b);

(ii) to amend or make additional factual findings under Rule 52(b), whether or not
granting the motion would alter the judgment;

(iii) for attorney's fees under Rule 54 if the district court extends the time to
appeal under Rule 58;

(iv) to alter or amend the judgment under Rule 59;
(v) for a new trial under Rule 59; or

(vi) for relief under Rule 60 if the motion is filed no later than 28 days after the
judgment is entered.

(B)(i) If a party files a notice of appeal after the court announces or enters a
judgment—but before it disposes of any motion listed in Rule 4(a)(4)(A)—the notice
becomes effective to appeal a judgment or order, in whole or in part, when the order
disposing of the last such remaining motion is entered.

(ii) A party intending to challenge an order disposing of any motion listed in Rule
4(a)(4)(A), or a judgment's alteration or amendment upon such a motion, must file a
notice of appeal, or an amended notice of appeal—in compliance with Rule 3(c)—
within the time prescribed by this Rule measured from the entry of the order disposing
of the last such remaining motion.

(5) Motion for Extension of Time.
(A) The district court may extend the time to file a notice of appeal if:

(i) a party so moves no later than 30 days after the time prescribed by this Rule
4(a) expires; and

(ii) regardless of whether its motion is filed before or during the 30 days after the

time prescribed by this Rule 4(a) expires, that party shows excusable neglect or
good cause.

(B) A motion filed before the expiration of the time prescribed in Rule 4(a)(1) or (3)
may be ex parte unless the court requires otherwise. If the motion is filed after the
expiration of the prescribed time, notice must be given to the other parties in
accordance with local rules.
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(C) No extension under this Rule 4(a)(5) may exceed 30 days after the prescribed
time or 14 days after the date when the order granting the motion is entered,
whichever is later.

(6) Reopening the Time to File an Appeal. The district court may reopen the time to file
an appeal for a period of 14 days after the date when its order to reopen is entered, but
only if all the following conditions are satisfied:

(A) the court finds that the moving party did not receive notice under Federal Rule of
Civil Procedure 77 (d) of the entry of the judgment or order sought to be appealed
within 21 days after entry;

(B) the motion is filed within 180 days after the judgment or order is entered or
within 14 days after the moving party receives notice under Federal Rule of Civil
Procedure 77 (d) of the entry, whichever is earlier; and

(C) the court finds that no party would be prejudiced.
(7) Entry Defined.
(A) A judgment or order is entered for purposes of this Rule 4(a):

(i) if Federal Rule of Civil Procedure 58 (a) does not require a separate document,
when the judgment or order is entered in the civil docket under Federal Rule of Civil
Procedure 79 (a); or

(ii) if Federal Rule of Civil Procedure 58 (a) requires a separate document, when
the judgment or order is entered in the civil docket under Federal Rule of Civil
Procedure 79(a) and when the earlier of these events occurs:

- the judgment or order is set forth on a separate document, or

- 150 days have run from entry of the judgment or order in the civil docket
under Federal Rule of Civil Procedure 79 (a).

(B) A failure to set forth a judgment or order on a separate document when required
by Federal Rule of Civil Procedure 58 (a) does not affect the validity of an appeal from
that judgment or order.
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OFFICE OF THE CLERK
PATRICIA DODSZUWEIT  UNITED STATES COURT OF APPEALS TELEPHONE
CLERK FOR THE THIRD CIRCUIT 215-597-2995

21400 UNITED STATES COURTHOUSE
601 MARKET STREET

PHILADELPHIA, PA 19106-1790
Website: www.ca3.uscourts.gov

January 31, 2019

Sandy Hutchens

1779 Cross Street
Innisfil, Ontario, L.9S41.9
Canada

RE: Gary Stevens, et al v. Westmoreland Equity Fund LLC, et al.
Case Number: 19-1258
District Court Case Number: 2-18-cv-00692

Dear Mr. Hutchens:
This will advise you that the above-captioned appeal will be submitted to a panel of this Court
for possible dismissal due to a jurisdictional defect. It appears that this Court may lack appellate

jurisdiction for the following reason(s):

The notice of appeal in your civil case was not filed within the time prescribed by the Federal
Rules of Appellate Procedure:

Order entered: December 19, 2018

Notice of Appeal filed: January 22, 2019

Period permitted: 30 Days
Rule: 4(a)(1)(A)

In the case of an untimely notice of appeal in civil cases, the District Court has discretion to
permit an extension of time to file the notice of appeal: (1) where a motion requesting such relief
is filed not later than 30 days after the normal appeal period; and (2) where good cause or
excusable neglect is shown. See Federal Rules of Appellate Procedure 4(a)(1) and 4(a)(5),
attached.

The District Court may reopen the time for appeal when a party entitled to notice of entry of a
judgment or order did not receive such notice from the court or any party within 21 days of its
entry: (1) upon motion filed within 180 days of entry of the judgment or order or within 14 days
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of receipt of such notice, whichever is earlier; and (2) upon finding that no party would be
prejudiced. See Federal Rule of Appellate Procedure 4(a)(6), attached.

Jurisdictional defects cannot be remedied by the court of appeals. The parties may submit written
argument in support of or in opposition to dismissal of the appeal for lack of appellate
jurisdiction. Any response regarding jurisdiction must be in proper form (original with certificate
of service), and must be filed within 21 days from the date of this letter. Upon expiration of the
response period, the case will be submitted to the Court for consideration of the jurisdictional
question.

The parties will be advised of any Order issued in this matter.
Very truly yours,

s/ Patricia S. Dodszuweit
Clerk

. NeptHHdom—

Stephen Hutchman, Administrative Assistant

ce: Edward Diver, Esq.
Howard I. Langer, Esq.
Tanya Hutchens
Bernard Feldman
Lauren N. Schwimmer, Esq.
Hilary P. Flack, Esq.
John P. Quinn, Esq.
Joseph J. Santarone, Jr., Esq.
Peter T. Shapiro, Esq.
Brett A. Datto, Esq.
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Rule 4. Appeal as of Right—When Taken

(a) APPEAL IN A C1viL CASE.
(1) Time for Filing a Notice of Appeal.

(A) In a civil case, except as provided in Rules 4(a)(1)(B), 4(a)(4), and
4(c), the notice of appeal required by Rule 3 must be filed with the
district clerk within 30 days after entry of the judgment or order
appealed from.

(B) The notice of appeal may be filed by any party within 60 days after
entry of the judgment or order appealed from if one of the parties is:

(i) the United States;
(if) a United States agency;
(iii) a United States officer or employee sued in an official capacity; or

(iv) a current or former United States officer or employee sued in an
individual capacity for an act or omission occurring in connection with
duties performed on the United States' behalf — including all instances
in which the United States represents that person when the judgment or
order is entered or files the appeal for that person.

(C) An appeal from an order granting or denying an application for a
writ of error coram nobis is an appeal in a civil case for purposes of Rule
4(a).

(2) Filing Before Entry of Judgment. A notice of appeal filed after the
court announces a decision or order—but before the entry of the judgment
or order—is treated as filed on the date of and after the entry.

(3) Multiple Appeals. If one party timely files a notice of appeal, any
other party may file a notice of appeal within 14 days after the date when
the first notice was filed, or within the time otherwise prescribed by this
Rule 4(a), whichever period ends later.

(4) Effect of a Motion on a Notice of Appeal.

(A) If a party files in the district court any of the following motions
under the Federal Rules of Civil Procedure—and does so within the time
allowed by those rules—the time to file an appeal runs for all parties
from the entry of the order disposing of the last such remaining motion:

(i) for judgment under Rule 50(b);

(ii) to amend or make additional factual findings under Rule 52(b),
whether or not granting the motion would alter the judgment;
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(iii) for attorney's fees under Rule 54 if the district court extends the
time to appeal under Rule 58;

(iv) to alter or amend the judgment under Rule 59;
(v) for a new trial under Rule 59; or

(vi) for relief under Rule 60 if the motion is filed no later than 28
days after the judgment is entered.

(B)(i) If a party files a notice of appeal after the court announces or
enters a judgment—but before it disposes of any motion listed in Rule
4(a)(4)(A)—the notice becomes effective to appeal a judgment or order,
in whole or in part, when the order disposing of the last such remaining
motion is entered.

(ii) A party intending to challenge an order disposing of any motion
listed in Rule 4(a)(4)(A), or a judgment's alteration or amendment upon
such a motion, must file a notice of appeal, or an amended notice of
appeal—in compliance with Rule 3(c)—within the time prescribed by this
Rule measured from the entry of the order disposing of the last such
remaining motion.

(iii) No additional fee is required to file an amended notice.
(5) Motion for Extension of Time.
(A) The district court may extend the time to file a notice of appeal if:

(i) a party so moves no later than 30 days after the time prescribed
by this Rule 4(a) expires; and

(ii) regardless of whether its motion is filed before or during the 30
days after the time prescribed by this Rule 4(a) expires, that party
shows excusable neglect or good cause.

(B) A motion filed before the expiration of the time prescribed in Rule
4(a)(1) or (3) may be ex parte unless the court requires otherwise. If
the motion is filed after the expiration of the prescribed time, notice
must be given to the other parties in accordance with local rules.

(C) No extension under this Rule 4(a)(5) may exceed 30 days after the
prescribed time or 14 days after the date when the order granting the
motion is entered, whichever is later.

(6) Reopening the Time to File an Appeal. The district court may
reopen the time to file an appeal for a period of 14 days after the date
when its order to reopen is entered, but only if all the following conditions
are satisfied:
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(A) the court finds that the moving party did not receive notice under
Federal Rule of Civil Procedure 77 (d) of the entry of the judgment or
order sought to be appealed within 21 days after entry;

(B) the motion is filed within 180 days after the judgment or order is
entered or within 14 days after the moving party receives notice under
Federal Rule of Civil Procedure 77 (d) of the entry, whichever is earlier;
and

(C) the court finds that no party would be prejudiced.
(7) Entry Defined.
(A) A judgment or order is entered for purposes of this Rule 4(a):

(i) if Federal Rule of Civil Procedure 58 (a) does not require a
separate document, when the judgment or order is entered in the civil
docket under Federal Rule of Civil Procedure 79 (a); or

(ii) if Federal Rule of Civil Procedure 58 (a) requires a separate
document, when the judgment or order is entered in the civil docket
under Federal Rule of Civil Procedure 79(a) and when the earlier of
these events occurs:

e the judgment or order is set forth on a separate document, or

¢ 150 days have run from entry of the judgment or order in the
civil docket under Federal Rule of Civil Procedure 79 (a).

(B) A failure to set forth a judgment or order on a separate document
when required by Federal Rule of Civil Procedure 58 (a) does not affect
the validity of an appeal from that judgment or order.
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