
























Court File No. CV-17-11811-00CL

ONTARIO

SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

B E T W E E N:  

ZAHERALI VISRAM

Applicant

– and –

2220277 ONTARIO INC.

Respondent

APPLICATION UNDER SUBSECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY 
ACT, R.S.C. 1985 C. B-3, AS AMENDED, AND SECTION 101 OF THE COURTS OF 

JUSTICE ACT, R.S.O. 1990, C.  C-43, AS AMENDED

NOTICE OF MOTION

(returnable April 8, 2019)

A. Farber & Partners Inc. (“Farber”), in its capacity as the court-appointed receiver (the 

“Receiver”) of the assets, undertakings and properties (the “Property”) of 2220277 Ontario Inc. 

(the “Debtor”), appointed pursuant to the Order of the Honourable Justice Mesbur, dated August

1, 2017 (the “Receivership Order”), will make a motion to a judge presiding over the 

Commercial List on April 8, 2019, at 10:00 a.m., at 330 University Avenue, Toronto, Ontario.

THE PROPOSED METHOD OF HEARING: The motion is to be heard orally.

THE MOTION IS FOR AN ORDER:

1. If necessary, abridging the time for service of the Notice of Motion and the Motion 

Record and validating service thereof;

2. Approving the Receiver’s Fourteenth Report to the Court, dated March 14, 2019 (the 

“Fourteenth Report”), the Receiver’s Fifteenth Report to the Court, dated March 28, 
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2019 (the “Fifteenth Report”), and the activities and conduct of the Receiver described 

in each report;

3. Approving the Receiver’s Statement of Receipts and Disbursements, dated March 25, 

2019 (the “R&D”);

4. Approving the fees and disbursements of the Receiver for the period from January 1, 

2019, to March 24, 2019, and its counsel, for the period from January 1, 2019, to 

February 28, 2019, as described in the Fifteenth Report and the affidavits as to fees filed 

in respect of the Receiver’s motion; 

5. Authorizing and directing the Receiver to distribute an additional $500,000 to Zaherali 

Visram (“Visram”) in partial satisfaction of the Debtor’s indebtedness; 

6. Authorizing the Receiver, without further Court Order, to distribute additional funds to 

Visram, in such amount(s) and at such time(s) as the Receiver may determine, up to a 

maximum aggregate amount of $9,018,721; 

7. Directing the Receiver to pay the $453,189.90 of insurance proceeds (the “Insurance 

Proceeds”) held in trust by the Receiver to the Debtor’s estate for distribution amongst 

the Debtor’s creditors in accordance with their respective priorities, and declaring that 

756597 Ontario Limited (“756 Ontario”), 2296528 Ontario Inc. (“229 Ontario”), Evan

Karras (“Karras”) and any other related party have no right, claim or entitlement to the 

Insurance Proceeds; 

8. Directing Karras, 756 Ontario and 229 Ontario, on a joint and several basis, to pay 

$109,215.30 to the Receiver on account of misdirected pre-receivership insurance 

proceeds, which payment shall be received within twenty (20) days of the date of the 

Order and paid to the Debtor’s estate for distribution amongst the Debtor’s creditors in 

accordance with their respective priorities; 

9. Directing Karras, 756 Ontario and 229 Ontario, on a joint and several basis, to pay costs 

to the Receiver in the amount of $54,056.94, which shall be paid forthwith, and no later 
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than thirty (30) days from the date of the Order, and paid to the Debtor’s estate for 

distribution amongst the Debtor’s creditors in accordance with their respective priorities;

10. Directing the Receiver to pay the $70,000 (the “Settlement Funds”) held in trust by the 

Receiver to the Debtor’s estate for distribution amongst the Debtor’s creditors in 

accordance with their respective priorities, and declaring that 9329293 Canada Inc. (“932 

Canada”), Karras and any other related party have no right, claim or entitlement to the 

Settlement Funds; 

11. Directing bE SixFifty Hotel Inc. (“bE SixFifty”) to deliver to the Receiver, within ten 

(10) days of the date of the Order:

(a) verifiable evidence of bE SixFifty’s set off claim in respect of the Overdue Rent 

(defined below), including copies of invoices and proof of payment by bE 

SixFifty, and payment of rent in the amount of $8,815.94 for the period of 

December 1-17, 2017 (“December’s Rent”): or

(b) payment to the Receiver of the Overdue Rent of $211,582.43, plus December’s 

Rent, totalling $220,398.37, for distribution amongst the Debtor’s creditors in 

accordance with their respective priorities; and

12. Such further and other relief that the Receiver may request and this Honourable Court 

may consider just.

THE GROUNDS FOR THE MOTION ARE:

Background

13. Pursuant to the Receivership Order, Farber was appointed as Receiver of the Property;

14. The Property included the real property municipally known as 650 Bay Street and 55 Elm 

Street located in downtown Toronto, Ontario (the “Real Property”);

15. On February 28, 2019, pursuant to the Approval and Vesting Order of the Honourable 

Justice Chiappetta, dated January 21, 2019, the Real Property was sold for $8,500,000 to 

a third party;
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16. Eight parties, including the Applicant, held mortgages/charges registered against the Real 

Property with a total face value of approximately $13.25 million (additional amounts are 

alleged to be secured by the mortgages increasing the total indebtedness to approximately 

$15 to $20 million);

17. On March 28, 2019, pursuant to the Order of the Honourable Justice Chiappetta, dated 

January 21, 2019 (the “January 21 Order”), the Receiver filed an assignment in 

bankruptcy on behalf of the Debtor.

Distribution

18. Visram, the Applicant in this proceeding, holds the first and second mortgages registered 

on title to the Real Property;

19. In addition to the two mortgages, the Debtor executed and delivered to Visram a General 

Security Agreement, dated May 27, 2015. Visram registered a financing statement 

pursuant to the Personal Property Security Act (Ontario) (“PPSA”), on May 27, 2015, 

against the proper name of the Debtor claiming a security interest over all collateral 

classes except “consumer goods”;

20. There are currently no PPSA registrations in priority to Visram’s registration, however 

there were three (3) PPSA registrations in priority to Visram’s registration as of the date 

of the Receivership Order.  Each of these secured parties will be served with the 

Receiver’s Motion Record;

21. Visram claims to be owed under the first and second mortgages, at a minimum, 

$9,018,721.19 as of February 16, 2018.  Interest has continued to accrue thereafter;

22. The total quantum of Visram’s claim has been contested in this proceeding;

23. To date, pursuant to previous Orders of this Honourable Court, the Receiver has 

distributed $7,100,000 to Visram in respect his mortgage security, on a without prejudice 

basis and subject to an accounting;  

24. The Receiver requests authority to:
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(a) make a third interim distribution to Visram in the total amount of $500,000; and

(b) in the Receiver’s discretion, make subsequent distributions to Visram, without 

further Court Order, up to a maximum amount of $9,018,721;   

Insurance Proceeds

25. In March, 2016 (prior to the Receivership Order), a flood at the Real Property caused 

substantial water damage to the building;

26. At the time of the flood, two restaurants, operated by related parties, and a boutique hotel 

operated by the Debtor as bE SixFifty Hotel occupied the Real Property;

27. The Debtor and other insured parties filed a claim under their joint policy with their 

insurer, Intact Insurance Company (“Intact”), in respect of the damage to the building 

and contents, and also business interruption losses;

28. Prior to the receivership, Intact paid a portion of the insureds’ claim, totalling 

$810,033.68 (the “Pre-Receivership Intact Payments”), to 756 Ontario and other

companies controlled by Karras.  None of these funds were paid to the Debtor;  

29. Pursuant to the Order of the Honourable Justice Penny, dated September 20, 2018 (the 

“September 20 Order”), Karras, 756 Ontario and 229 Ontario were required to deliver 

to the Receiver an accounting of all Pre-Receivership Intact Payments and disgorge such 

funds and deliver them to the Receiver, in trust;

30. Karras, 756 Ontario and 229 Ontario failed to comply with the September 20 Order and 

the Receiver returned before the Court on five (5) separate occasions seeking compliance 

with same;

31. Karras ultimately provided to the Receiver a final spreadsheet with a list of payments 

totalling $1,129,153.76 that Karras claims were made on behalf of or for the benefit of 

the Debtor;
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32. The Receiver reviewed the information and documentation and determined that Karras, 

756 Ontario and 229 Ontario failed to establish that $679,802.32 of the alleged payments 

were spent on behalf of or for the benefit of the Debtor;

33. As of the date of the Receivership Order, certain repair costs and a significant portion of 

the business interruption claims remained unpaid.  Pursuant to the September 20 Order, 

Intact paid the $453,189.90 Insurance Proceeds to the Receiver, in trust, in full and final 

satisfaction of the outstanding insurance claim;

34. The remaining issue is the allocation of the Insurance Proceeds amongst the Debtor, 756 

Ontario and 229 Ontario;  

35. To date, Karras, 756 Ontario and 229 Ontario have received insurance proceeds totalling 

$810,034, however, based on the Receiver’s review of the information provided by 

Karras and the expert report prepared in respect of the insurance claim, such parties are 

only entitled to $700,817.94 of the total insurance proceeds;

36. As a result, Karras and his related companies:

(a) owe to the Debtor’s estate payment in the amount of $109,215.30 (ie. 

$810,033.68 - $700,818.38); and

(b) have no entitlement to the remaining $453,189.90 Insurance Proceeds held in 

trust;

37. Accordingly, the Receiver recommends to this Honourable Court that:

(a) each of Karras, 756 Ontario and 229 Ontario be required to pay $109,215.30 to 

the Receiver on account of misdirected Pre-Receivership Intact Payments for 

distribution amongst the Debtor’s creditors; and 

(b) the Receiver be directed to pay the entirety of the $453,189.90 Insurance Proceeds 

to the Debtor’s estate for distribution amongst the Debtor’s creditors;
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Costs

38. The Receiver has incurred significant costs in bringing a Contempt Motion due to Karras’

failure to comply with the September 20 Order and has spent considerable time reviewing 

and reconciling the various versions of payment summaries and alleged supporting 

documentation provided by Karras, meeting with Karras to discuss the information, 

attending court on five (5) separate occasions to seek compliance with the September 20 

Order and preparing the Fourteenth Report;

39. The costs outline and summary of Receiver’s costs, each attached to the Fifteenth Report,

show that the total professional fees in addressing this issue, since November 29, 2018, 

exceed $54,056.94;

40. The Receiver requests a joint and several costs award against Karras, 756 Ontario and 

229 Ontario in the amount of $54,056.94;

LP Settlement Funds 

41. Pursuant to the Order of the Honourable Justice Hainey, dated November 22, 2018 (the 

“November 22 Order”), the Receiver is holding the Settlement Funds, totalling $70,000,

in trust;

42. The Settlement Funds were paid pursuant to Minutes of Settlement entered into by 

Karras, 932 Canada (a company Karras is the sole officer and director of) and certain 

third parties (the “Lalu Parties”), which contemplated the transfer of a limited 

partnership unit (the “LP Unit”) (apparently held by the Debtor as nominee) to a related 

party assignee  and the payment of $300,000 (in two installments) to 932 Canada;

43. Due to the absence of books and records, the Receiver was unable to determine what, if 

any, interest the Debtor had in the LP Unit and the $300,000 payment;

44. Pursuant to the Endorsement of the Honourable Justice Dunphy, dated March 6, 2018, 

and on the consent of the parties, including Karras, the Receiver executed the Assignment 

providing for the transfer of the LP Unit. The $300,000 settlement payment was divided 
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as follows: (a) $100,000 was paid to 932 Canada; and (b) the remaining $200,000 was 

paid to Goldman Hine LLP, in trust;

45. On November 22, 2018, the Lalu Parties brought a motion seeking to obtain payment of 

the $200,000.  The Receiver objected to the motion and the parties ultimately consented 

to the terms of the November 22 Order providing for the payment of the $70,000 

Settlement Funds to the Receiver, in trust;

46. Karras and 932 Canada did not file any materials or oppose the Lalu Parties’ motion 

seeking repayment of the $200,000 and, as such, they cannot now assert any interest in 

those funds;

47. In addition, Karras and the various companies which he controls owe substantial sums of 

money to the Debtor;

48. In these circumstances, it would be unconscionable for Karras or 932 Canada, a company 

which he controls, to receive any of the Settlement Funds;

49. Accordingly the Receiver requests this Honourable Court order that the Settlement Funds 

be paid to the Debtor’s estate for distribution amongst its creditors in accordance with

their respective priorities;

Hotel Rent

50. Pursuant to the Lease, dated July 27, 2016 (“Lease”), bE SixFifty leased a portion of the 

Real Property until the termination of the Lease by the Receiver (for non-payment of 

rent) on December 18, 2017.  The commencement date of the Lease was July 27, 2016 

(the “Commencement Date”);  

51. Karras is the sole director and the controlling mind of bE SixFifty;  

52. The Lease provided for monthly rent in the amount of $16,076.12, however there is no 

indication in the Debtor’s records that any rent was paid prior to the Receiver’s 

appointment on August 1, 2017;
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53. The Receiver requested documentation from bE SixFifty establishing that rent for the 

period from July 26, 2016 (the Commencement Date), to August 31, 2017, in the total 

amount of $211,582.43 (the “Overdue Rent”) was in fact paid to the Debtor;

54. bE SixFifty responded by providing a schedule purporting to show the set-off of all 

Overdue Rent and representing to the Receiver that the parties agreed to a full abatement 

for 2016, during which time the hotel was not operational.

55. To date, despite repeated requests by the Receiver, bE SixFifty has failed to provide 

credible documentation to the Receiver evidencing the payment or setoff of any rent prior 

to the date of the Receivership Order.  Accordingly, the Receiver is not satisfied that the 

Overdue Rent was abated or otherwise properly set off;

56. In addition, bE SixFifty failed to pay December’s Rent to the Receiver for the period of 

December 1-17, 2017;

57. The Receiver requests that this Honourable Court direct bE SixFifty to deliver to the 

Receiver verifiable evidence of bE SixFifty’s set off claim in respect of the Overdue 

Rent, including copies of invoices and proof of payment by bE SixFifty and pay 

December’s Rent, or pay to the Receiver all outstanding rent (Overdue Rent and 

December’s Rent), totalling $220,398.37;

Fees and R&D 

58. The Receiver’s R&D, dated March 25, 2019, is attached as Appendix “U” to the 

Fifteenth Report;

59. The Receiver’s fees and those of its counsel are detailed in the Fifteenth Report and the 

affidavits as to fees filed in respect of this motion;

Other Grounds

60. Section 243 of the Bankruptcy and Insolvency Act (Canada);

61. Rules 2.03, 3.02, 16.01 and 37 of the Rules of Civil Procedure (Ontario); and
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62. Such further and other grounds as counsel may advise and this Honourable Court may 

permit.

THE FOLLOWING DOCUMENTARY EVIDENCE WILL BE USED AT THE 

HEARING OF THE MOTION:

1. The Fourteenth Report;

2. The Fifteenth Report;

3. the Affidavit of John Salmas, sworn March 28, 2019;

4. the Affidavit of John Hendriks, sworn March 27, 2019; and

5. Such further and other material as counsel may advise and this Honourable Court may 

permit.

March 28, 2019 DENTONS CANADA LLP
77 King Street West, Suite 400
Toronto-Dominion Centre
Toronto, ON  M5K 0A1

Kenneth Kraft (LSO # 31919P)
Tel: 416-863-4374
Fax: 416-863-4592
kenneth.kraft@dentons.com

Sara-Ann Van Allen (LSO # 56016C)
Tel: 416-863-4402
sara.vanallen@dentons.com

Lawyers for A. Farber & Partners Inc., Court 
Appointed Receiver of 2220277 Ontario Inc.

TO: SERVICE LIST

mailto:kenneth.kraft@dentons.com
mailto:sara.vanallen@dentons.com
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Court File No. CV-17-11811-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

THE HONOURABLE 

JUSTICE 

)

)

)

MONDAY, THE 8th

DAY OF APRIL, 2019  

B E T W E E N:  

ZAHERALI VISRAM

Applicant

– and –

2220277 ONTARIO INC.

Respondent

APPLICATION UNDER SUBSECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY 
ACT, R.S.C. 1985 C. B-3, AS AMENDED, AND SECTION 101 OF THE COURTS OF 

JUSTICE ACT, R.S.O. 1990, C.  C-43, AS AMENDED

ORDER

THIS MOTION, made by A. Farber & Partners Inc., in its capacity as the court 

appointed receiver (the “Receiver”) of the assets, undertakings and properties of 2220277 

Ontario Inc. (the “Debtor”), for an order directing the payment of trust funds held by the 

Receiver and granting certain other relief, was heard this day at 330 University Avenue, Toronto, 

Ontario.

ON READING the Fourteenth Report of the Receiver, dated March 14, 2019 (the 

“Fourteenth Report”), the Fifteenth Report of the Receiver, dated March 28, 2019 (the 

“Fifteenth Report”), and the Affidavits of John Hendriks, sworn March 27, 2019, and John 

Salmas, sworn March 28, 2019 (together, the “Fee Affidavits”), and on hearing the submissions 
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of counsel for the Receiver, Evan Karras, Zaherali Visram (“Visram”) and any other party 

appearing: 

SERVICE

1. THIS COURT ORDERS that the timing and method of service of the Notice of Motion 

and Motion Record be and is hereby abridged and validated and this Motion is properly 

returnable today.

RECEIVER’S ACTIVITIES AND REPORTS

2. THIS COURT ORDERS that the Fourteenth Report, the Fifteenth Report, and the 

activities and conduct of the Receiver described in each report, be and are hereby approved.

RECEIPTS & DISBURSEMENTS

3. THIS COURT ORDERS that the Receiver’s Statement of Receipts and Disbursements 

dated March 25, 2019, be and is hereby approved.

FEE APPROVAL

4. THIS COURT ORDERS that the fees and disbursements of the Receiver, for the period 

from January 1, 2019, to March 24, 2019, and its counsel, for the period from January 1, 2019, to 

February 28, 2019, as set out in the Fifteenth Report and the Fee Affidavits, be and are hereby 

approved.

DISTRIBUTIONS

5. THIS COURT ORDERS that the Receiver be and is hereby authorized and directed to 

distribute an additional $500,000 to Visram in partial satisfaction of the Debtor’s indebtedness.

6. THIS COURT ORDERS that the Receiver be and is hereby authorized, without further

Court Order, to distribute additional funds to Visram, in such amount(s) and at such time(s) as 

the Receiver may determine, in its discretion, up to a maximum aggregate amount of $9,018,721.  
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INSURANCE PROCEEDS

7. THIS COURT ORDERS AND DIRECTS the Receiver to pay the $453,189.90 of 

insurance proceeds (the “Insurance Proceeds”) held in trust by the Receiver to the Debtor’s 

estate for distribution amongst the Debtor’s creditors in accordance with their respective 

priorities.

8. THIS COURT ORDERS AND DECLARES that 756597 Ontario Limited (“756 

Ontario”), 2296528 Ontario Inc. (“229 Ontario”), Evan Karras and any other related party have 

no right, claim or entitlement to the Insurance Proceeds.

9. THIS COURT ORDERS AND DIRECTS Karras, 756 Ontario and 229 Ontario, on a 

joint and several basis, to pay $109,215.30 to the Receiver, which payment shall be received 

within twenty (20) days of the date of this Order and paid to the Debtor’s estate for distribution 

amongst the Debtor’s creditors in accordance with their respective priorities.

COSTS

10. THIS COURT ORDERS that Evan Karras, 756 Ontario and 229 Ontario, on a joint and 

several basis, to pay costs to the Receiver in the amount of $54,056.94, which funds shall be 

available for distribution amongst the Debtor’s creditors in accordance with their respective 

priorities.  Such costs shall be paid forthwith and no later than thirty (30) days from the date of 

this Order.  

SETTLEMENT FUNDS

11. THIS COURT ORDERS AND DIRECTS the Receiver to pay the $70,000 (the 

“Settlement Funds”) held in trust by the Receiver to the Debtor’s estate for distribution amongst 

the Debtor’s creditors in accordance with their respective priorities.

12. THIS COURT ORDERS AND DECLARES that 9329293 Canada Inc., Evan Karras 

and any other related party have no right, claim or entitlement to the Settlement Funds.
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BE SIXFIFTY RENT

13. THIS COURT ORDERS that bE SixFifty Hotel Inc. (“bE SixFifty”) shall deliver to the 

Receiver within ten (10) days of the date of the Order:

(a) verifiable evidence of bE SixFifty’s set off claim in respect of the pre-receivership 

rent totalling $211,582.43 (the “Overdue Rent”) owing by bE SixFifty to the 

Debtor pursuant to the Lease, dated July 27, 2016, including copies of invoices 

and proof of payment by bE SixFifty, and payment of rent for the period of 

December 1-17, 2017 (totalling $8,815.94) for distribution amongst the Debtor’s 

creditors in accordance with their respective priorities; or 

(b) payment to the Receiver of $220,398.37, on account of the Overdue Rent and rent 

for the period of December 1-17, 2017, for distribution amongst the Debtor’s 

creditors in accordance with their respective priorities.

____________________________________
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	Insert from: "Notice of Motion - March 2019.pdf"
	If necessary, abridging the time for service of the Notice of Motion and the Motion Record and validating service thereof; 

	Approving the Receiver’s Fourteenth Report to the Court, dated March 14, 2019 (the “Fourteenth Report”), the Receiver’s Fifteenth Report to the Court, dated March 28, 2019 (the “Fifteenth Report”), and the activities and conduct of the Receiver described in each report;

	Approving the Receiver’s Statement of Receipts and Disbursements, dated March 25, 2019 (the “R&D”);

	Approving the fees and disbursements of the Receiver for the period from January 1, 2019, to March 24, 2019, and its counsel, for the period from January 1, 2019, to February 28, 2019, as described in the Fifteenth Report and the affidavits as to fees filed in respect of the Receiver’s motion; 

	Authorizing and directing the Receiver to distribute an additional $500,000 to Zaherali Visram (“Visram”) in partial satisfaction of the Debtor’s indebtedness; 

	Authorizing the Receiver, without further Court Order, to distribute additional funds to Visram, in such amount(s) and at such time(s) as the Receiver may determine, up to a maximum aggregate amount of $9,018,721; 

	Directing the Receiver to pay the $453,189.90 of insurance proceeds (the “Insurance Proceeds”) held in trust by the Receiver to the Debtor’s estate for distribution amongst the Debtor’s creditors in accordance with their respective priorities, and declaring that 756597 Ontario Limited (“756 Ontario”), 2296528 Ontario Inc. (“229 Ontario”), Evan Karras (“Karras”) and any other related party have no right, claim or entitlement to the Insurance Proceeds; 

	Directing Karras, 756 Ontario and 229 Ontario, on a joint and several basis, to pay $109,215.30 to the Receiver on account of misdirected pre-receivership insurance proceeds, which payment shall be received within twenty (20) days of the date of the Order and paid to the Debtor’s estate for distribution amongst the Debtor’s creditors in accordance with their respective priorities; 

	Directing Karras, 756 Ontario and 229 Ontario, on a joint and several basis, to pay costs to the Receiver in the amount of $54,056.94, which shall be paid forthwith, and no later than thirty (30) days from the date of the Order, and paid to the Debtor’s estate for distribution amongst the Debtor’s creditors in accordance with their respective priorities; 

	Directing the Receiver to pay the $70,000 (the “Settlement Funds”) held in trust by the Receiver to the Debtor’s estate for distribution amongst the Debtor’s creditors in accordance with their respective priorities, and declaring that 9329293 Canada Inc. (“932 Canada”), Karras and any other related party have no right, claim or entitlement to the Settlement Funds; 

	Directing bE SixFifty Hotel Inc. (“bE SixFifty”) to deliver to the Receiver, within ten (10) days of the date of the Order, (a) verifiable evidence of bE SixFifty’s set off claim in respect of the Overdue Rent (defined below), including copies of invoices and proof of payment by bE SixFifty, or (b) payment to the Receiver of the Overdue Rent of $211,582.43, plus rent in the amount of $8,815.94 for the period of December 1-17, 2017, totaling $220,398.37, for distribution amongst the Debtor’s creditors in accordance with their respective priorities; and

	Such further and other relief that the Receiver may request and this Honourable Court may consider just.

	Background

	Pursuant to the Receivership Order, Farber was appointed as Receiver of the Property;

	The Property included the real property municipally known as 650 Bay Street and 55 Elm Street located in downtown Toronto, Ontario (the “Real Property”);

	On February 28, 2019, pursuant to the Approval and Vesting Order of the Honourable Justice Chiappetta, dated January 21, 2019, the Real Property was sold for $8,500,000 to a third party;

	Eight parties, including the Applicant, held mortgages/charges registered against the Real Property with a total face value of approximately $13.25 million (additional amounts are alleged to be secured by the mortgages increasing the total indebtedness to approximately $15 to $20 million);

	On March 28, 2019, pursuant to the Order of the Honourable Justice Chiappetta, dated January 21, 2019 (the “January 21 Order”), the Receiver filed an assignment in bankruptcy on behalf of the Debtor.

	Distribution

	Visram, the Applicant in this proceeding, holds the first and second mortgages registered on title to the Real Property;

	In addition to the two mortgages, the Debtor executed and delivered to Visram a General Security Agreement, dated May 27, 2015. Visram registered a financing statement pursuant to the Personal Property Security Act (Ontario) (“PPSA”), on May 27, 2015, against the proper name of the Debtor claiming a security interest over all collateral classes except “consumer goods”;

	There are currently no PPSA registrations in priority to Visram’s registration, however there were three (3) PPSA registrations in priority to Visram’s registration as of the date of the Receivership Order.  Each of these secured parties will be served with the Receiver’s Motion Record; 

	Visram claims to be owed under the first and second mortgages, at a minimum, $9,018,721.19 as of February 16, 2018.  Interest has continued to accrue thereafter;

	The total quantum of Visram’s claim has been contested in this proceeding;

	To date, pursuant to previous Orders of this Honourable Court, the Receiver has distributed $7,100,000 to Visram in respect his mortgage security, on a without prejudice basis and subject to an accounting;  

	The Receiver requests authority to:

	make a third interim distribution to Visram in the total amount of $500,000; and

	in the Receiver’s discretion, make subsequent distributions to Visram, without further Court Order, up to a maximum amount of $9,018,721;   


	Insurance Proceeds

	In March, 2016 (prior to the Receivership Order), a flood at the Real Property caused substantial water damage to the building;

	At the time of the flood, two restaurants, operated by related parties, and a boutique hotel operated by the Debtor as bE SixFifty Hotel occupied the Real Property;

	The Debtor and other insured parties filed a claim under their joint policy with their insurer, Intact Insurance Company (“Intact”), in respect of the damage to the building and contents, and also business interruption losses;

	Prior to the receivership, Intact paid a portion of the insureds’ claim, totalling $810,033.68 (the “Pre-Receivership Intact Payments”), to 756 Ontario and other companies controlled by Karras.  None of these funds were paid to the Debtor;  

	Pursuant to the Order of the Honourable Justice Penny, dated September 20, 2018 (the “September 20 Order”), Karras, 756 Ontario and 229 Ontario were required to deliver to the Receiver an accounting of all Pre-Receivership Intact Payments and disgorge such funds and deliver them to the Receiver, in trust;

	Karras, 756 Ontario and 229 Ontario failed to comply with the September 20 Order and the Receiver returned before the Court on five (5) separate occasions seeking compliance with same;

	Karras ultimately provided to the Receiver a final spreadsheet with a list of payments totalling $1,129,153.76 that Karras claims were made on behalf of or for the benefit of the Debtor;

	The Receiver reviewed the information and documentation and determined that Karras, 756 Ontario and 229 Ontario failed to establish that $679,802.32 of the alleged payments were spent on behalf of or for the benefit of the Debtor;

	As of the date of the Receivership Order, certain repair costs and a significant portion of the business interruption claims remained unpaid.  Pursuant to the September 20 Order, Intact paid the $453,189.90 Insurance Proceeds to the Receiver, in trust, in full and final satisfaction of the outstanding insurance claim;

	The remaining issue is the allocation of the Insurance Proceeds amongst the Debtor, 756 Ontario and 229 Ontario;  

	To date,  Karras, 756 Ontario and 229 Ontario have received insurance proceeds totalling $810,034, however, based on the Receiver’s review of the information provided by Karras and the expert report prepared in respect of the insurance claim, such parties are only entitled to $700,817.94 of the total insurance proceeds;

	As a result, Karras and his related companies:

	owe to the Debtor’s estate payment in the amount of $109,215.30 (ie. $810,033.68 - $700,818.38); and

	have no entitlement to the remaining $453,189.90 Insurance Proceeds held in trust;


	Accordingly, the Receiver recommends to this Honourable Court that:

	each of Karras, 756 Ontario and 229 Ontario be required to pay $109,215.30 to the Receiver on account of misdirected Pre-Receivership Intact Payments for distribution amongst the Debtor’s creditors; and 

	the Receiver be directed to pay the entirety of the $453,189.90 Insurance Proceeds to the Debtor’s estate for distribution amongst the Debtor’s creditors;


	Costs

	The Receiver has incurred significant costs in bringing a Contempt Motion due to Karras’ failure to comply with the September 20 Order and has spent considerable time reviewing and reconciling the various versions of payment summaries and alleged supporting documentation provided by Karras, meeting with Karras to discuss the information, attending court on five (5) separate occasions to seek compliance with the September 20 Order and preparing the Fourteenth Report;

	The costs outline and summary of Receiver’s costs, each attached to the Fifteenth Report, show that the total professional fees in addressing this issue, since November 29, 2018, exceed $54,056.94;

	The Receiver requests a joint and several costs award against Karras, 756 Ontario and 229 Ontario in the amount of $54,056.94;

	LP Settlement Funds 

	Pursuant to the Order of the Honourable Justice Hainey, dated November 22, 2018 (the “November 22 Order”), the Receiver is holding the Settlement Funds, totalling $70,000, in trust;

	The Settlement Funds were paid pursuant to Minutes of Settlement entered into by Karras, 932 Canada (a company Karras is the sole officer and director of) and certain third parties (the “Lalu Parties”), which contemplated the transfer of a limited partnership unit (the “LP Unit”) (apparently held by the Debtor as nominee) to a related party assignee  and the payment of $300,000 (in two installments) to 932 Canada;

	Due to the absence of books and records, the Receiver was unable to determine what, if any, interest the Debtor had in the LP Unit and the $300,000 payment;

	Pursuant to the Endorsement of the Honourable Justice Dunphy, dated March 6, 2018, and on the consent of the parties, including Karras, the Receiver executed the Assignment providing for the transfer of the LP Unit. The $300,000 settlement payment was divided as follows: (a) $100,000 was paid to 932 Canada; and (b) the remaining $200,000 was paid to Goldman Hine LLP, in trust;

	On November 22, 2018, the Lalu Parties brought a motion seeking to obtain payment of the $200,000.  The Receiver objected to the motion and the parties ultimately consented to the terms of the November 22 Order providing for the payment of the $70,000 Settlement Funds to the Receiver, in trust;

	Karras and 932 Canada did not file any materials or oppose the Lalu Parties’ motion seeking repayment of the $200,000 and, as such, they cannot now assert any interest in those funds;

	In addition, Karras and the various companies which he controls owe substantial sums of money to the Debtor;

	In these circumstances, it would be unconscionable for Karras or 932 Canada, a company which he controls, to receive any of the Settlement Funds;

	Accordingly the Receiver requests this Honourable Court order that the Settlement Funds be paid to the Debtor’s estate for distribution amongst its creditors in accordance with their respective priorities;

	Hotel Rent

	Pursuant to the Lease, dated July 27, 2016 (“Lease”), bE SixFifty leased a portion of the Real Property until the termination of the Lease by the Receiver (for non-payment of rent) on December 18, 2017.  The commencement date of the Lease was July 27, 2016 (the “Commencement Date”);  

	Karras is the sole director and the controlling mind of bE SixFifty;  

	The Lease provided for monthly rent in the amount of $16,076.12, however there is no indication in the Debtor’s records that any rent was paid prior to the Receiver’s appointment on August 1, 2017;

	The Receiver requested documentation from bE SixFifty establishing that rent for the period from July 26, 2016 (the Commencement Date), to August 31, 2017, in the total amount of $211,582.43 (the “Overdue Rent”) was in fact paid to the Debtor;

	bE SixFifty responded by providing a schedule purporting to show the set-off of all Overdue Rent and representing to the Receiver that the parties agreed to a full abatement for 2016, during which time the hotel was not operational.

	To date, despite repeated requests by the Receiver, bE SixFifty has failed to provide credible documentation to the Receiver evidencing the payment or setoff of any rent prior to the date of the Receivership Order.  Accordingly, the Receiver is not satisfied that the Overdue Rent was abated or otherwise properly set off;

	The Receiver requests that this Honourable Court direct bE SixFifty to deliver to the Receiver verifiable evidence of bE SixFifty’s set off claim in respect of the Overdue Rent, including copies of invoices and proof of payment by bE SixFifty, or payment to the Receiver of the Overdue Rent and the rent for the period of December 1-17, 2017;

	Fees and R&D 

	The Receiver’s R&D, dated March 25, 2019, is attached as Appendix “U” to the Fifteenth Report;

	The Receiver’s fees and those of its counsel are detailed in the Fifteenth Report and the affidavits as to fees filed in respect of this motion; 

	Other Grounds

	Section 243 of the Bankruptcy and Insolvency Act (Canada);

	Rules 2.03, 3.02, 16.01 and 37 of the Rules of Civil Procedure (Ontario); and

	Such further and other grounds as counsel may advise and this Honourable Court may permit.

	The Fourteenth Report;

	The Fifteenth Report;

	the Affidavit of John Salmas, sworn March 28, 2019;

	the Affidavit of John Hendriks, sworn March 27, 2019; and

	Such further and other material as counsel may advise and this Honourable Court may permit.

	March 28, 2019
�
	Kenneth Kraft (LSO # 31919P)

	 Lawyers for A. Farber & Partners Inc., Court Appointed Receiver of 2220277 Ontario Inc.
�
	TO: SERVICE LIST
�
	Kenneth Kraft (LSO # 31919P)

	

	 Lawyers for A. Farber & Partners Inc., Court Appointed Receiver of 2220277 Ontario Inc.


	Insert from: "Notice of Motion - March 2019.pdf"
	If necessary, abridging the time for service of the Notice of Motion and the Motion Record and validating service thereof; 

	Approving the Receiver’s Fourteenth Report to the Court, dated March 14, 2019 (the “Fourteenth Report”), the Receiver’s Fifteenth Report to the Court, dated March 28, 2019 (the “Fifteenth Report”), and the activities and conduct of the Receiver described in each report;

	Approving the Receiver’s Statement of Receipts and Disbursements, dated March 25, 2019 (the “R&D”);

	Approving the fees and disbursements of the Receiver for the period from January 1, 2019, to March 24, 2019, and its counsel, for the period from January 1, 2019, to February 28, 2019, as described in the Fifteenth Report and the affidavits as to fees filed in respect of the Receiver’s motion; 

	Authorizing and directing the Receiver to distribute an additional $500,000 to Zaherali Visram (“Visram”) in partial satisfaction of the Debtor’s indebtedness; 

	Authorizing the Receiver, without further Court Order, to distribute additional funds to Visram, in such amount(s) and at such time(s) as the Receiver may determine, up to a maximum aggregate amount of $9,018,721; 

	Directing the Receiver to pay the $453,189.90 of insurance proceeds (the “Insurance Proceeds”) held in trust by the Receiver to the Debtor’s estate for distribution amongst the Debtor’s creditors in accordance with their respective priorities, and declaring that 756597 Ontario Limited (“756 Ontario”), 2296528 Ontario Inc. (“229 Ontario”), Evan Karras (“Karras”) and any other related party have no right, claim or entitlement to the Insurance Proceeds; 

	Directing Karras, 756 Ontario and 229 Ontario, on a joint and several basis, to pay $109,215.30 to the Receiver on account of misdirected pre-receivership insurance proceeds, which payment shall be received within twenty (20) days of the date of the Order and paid to the Debtor’s estate for distribution amongst the Debtor’s creditors in accordance with their respective priorities; 

	Directing Karras, 756 Ontario and 229 Ontario, on a joint and several basis, to pay costs to the Receiver in the amount of $54,056.94, which shall be paid forthwith, and no later than thirty (30) days from the date of the Order, and paid to the Debtor’s estate for distribution amongst the Debtor’s creditors in accordance with their respective priorities; 

	Directing the Receiver to pay the $70,000 (the “Settlement Funds”) held in trust by the Receiver to the Debtor’s estate for distribution amongst the Debtor’s creditors in accordance with their respective priorities, and declaring that 9329293 Canada Inc. (“932 Canada”), Karras and any other related party have no right, claim or entitlement to the Settlement Funds; 

	Directing bE SixFifty Hotel Inc. (“bE SixFifty”) to deliver to the Receiver, within ten (10) days of the date of the Order:

	verifiable evidence of bE SixFifty’s set off claim in respect of the Overdue Rent (defined below), including copies of invoices and proof of payment by bE SixFifty, and payment of rent in the amount of $8,815.94 for the period of December 1-17, 2017 (“December’s Rent”): or

	payment to the Receiver of the Overdue Rent of $211,582.43, plus December’s Rent, totalling $220,398.37, for distribution amongst the Debtor’s creditors in accordance with their respective priorities; and


	Such further and other relief that the Receiver may request and this Honourable Court may consider just.

	Background

	Pursuant to the Receivership Order, Farber was appointed as Receiver of the Property;

	The Property included the real property municipally known as 650 Bay Street and 55 Elm Street located in downtown Toronto, Ontario (the “Real Property”);

	On February 28, 2019, pursuant to the Approval and Vesting Order of the Honourable Justice Chiappetta, dated January 21, 2019, the Real Property was sold for $8,500,000 to a third party;

	Eight parties, including the Applicant, held mortgages/charges registered against the Real Property with a total face value of approximately $13.25 million (additional amounts are alleged to be secured by the mortgages increasing the total indebtedness to approximately $15 to $20 million);

	On March 28, 2019, pursuant to the Order of the Honourable Justice Chiappetta, dated January 21, 2019 (the “January 21 Order”), the Receiver filed an assignment in bankruptcy on behalf of the Debtor.

	Distribution

	Visram, the Applicant in this proceeding, holds the first and second mortgages registered on title to the Real Property;

	In addition to the two mortgages, the Debtor executed and delivered to Visram a General Security Agreement, dated May 27, 2015. Visram registered a financing statement pursuant to the Personal Property Security Act (Ontario) (“PPSA”), on May 27, 2015, against the proper name of the Debtor claiming a security interest over all collateral classes except “consumer goods”;

	There are currently no PPSA registrations in priority to Visram’s registration, however there were three (3) PPSA registrations in priority to Visram’s registration as of the date of the Receivership Order.  Each of these secured parties will be served with the Receiver’s Motion Record; 

	Visram claims to be owed under the first and second mortgages, at a minimum, $9,018,721.19 as of February 16, 2018.  Interest has continued to accrue thereafter;

	The total quantum of Visram’s claim has been contested in this proceeding;

	To date, pursuant to previous Orders of this Honourable Court, the Receiver has distributed $7,100,000 to Visram in respect his mortgage security, on a without prejudice basis and subject to an accounting;  

	The Receiver requests authority to:

	make a third interim distribution to Visram in the total amount of $500,000; and

	in the Receiver’s discretion, make subsequent distributions to Visram, without further Court Order, up to a maximum amount of $9,018,721;   


	Insurance Proceeds

	In March, 2016 (prior to the Receivership Order), a flood at the Real Property caused substantial water damage to the building;

	At the time of the flood, two restaurants, operated by related parties, and a boutique hotel operated by the Debtor as bE SixFifty Hotel occupied the Real Property;

	The Debtor and other insured parties filed a claim under their joint policy with their insurer, Intact Insurance Company (“Intact”), in respect of the damage to the building and contents, and also business interruption losses;

	Prior to the receivership, Intact paid a portion of the insureds’ claim, totalling $810,033.68 (the “Pre-Receivership Intact Payments”), to 756 Ontario and other companies controlled by Karras.  None of these funds were paid to the Debtor;  

	Pursuant to the Order of the Honourable Justice Penny, dated September 20, 2018 (the “September 20 Order”), Karras, 756 Ontario and 229 Ontario were required to deliver to the Receiver an accounting of all Pre-Receivership Intact Payments and disgorge such funds and deliver them to the Receiver, in trust;

	Karras, 756 Ontario and 229 Ontario failed to comply with the September 20 Order and the Receiver returned before the Court on five (5) separate occasions seeking compliance with same;

	Karras ultimately provided to the Receiver a final spreadsheet with a list of payments totalling $1,129,153.76 that Karras claims were made on behalf of or for the benefit of the Debtor;

	The Receiver reviewed the information and documentation and determined that Karras, 756 Ontario and 229 Ontario failed to establish that $679,802.32 of the alleged payments were spent on behalf of or for the benefit of the Debtor;

	As of the date of the Receivership Order, certain repair costs and a significant portion of the business interruption claims remained unpaid.  Pursuant to the September 20 Order, Intact paid the $453,189.90 Insurance Proceeds to the Receiver, in trust, in full and final satisfaction of the outstanding insurance claim;

	The remaining issue is the allocation of the Insurance Proceeds amongst the Debtor, 756 Ontario and 229 Ontario;  

	To date,  Karras, 756 Ontario and 229 Ontario have received insurance proceeds totalling $810,034, however, based on the Receiver’s review of the information provided by Karras and the expert report prepared in respect of the insurance claim, such parties are only entitled to $700,817.94 of the total insurance proceeds;

	As a result, Karras and his related companies:

	owe to the Debtor’s estate payment in the amount of $109,215.30 (ie. $810,033.68 - $700,818.38); and

	have no entitlement to the remaining $453,189.90 Insurance Proceeds held in trust;


	Accordingly, the Receiver recommends to this Honourable Court that:

	each of Karras, 756 Ontario and 229 Ontario be required to pay $109,215.30 to the Receiver on account of misdirected Pre-Receivership Intact Payments for distribution amongst the Debtor’s creditors; and 

	the Receiver be directed to pay the entirety of the $453,189.90 Insurance Proceeds to the Debtor’s estate for distribution amongst the Debtor’s creditors;


	Costs

	The Receiver has incurred significant costs in bringing a Contempt Motion due to Karras’ failure to comply with the September 20 Order and has spent considerable time reviewing and reconciling the various versions of payment summaries and alleged supporting documentation provided by Karras, meeting with Karras to discuss the information, attending court on five (5) separate occasions to seek compliance with the September 20 Order and preparing the Fourteenth Report;

	The costs outline and summary of Receiver’s costs, each attached to the Fifteenth Report, show that the total professional fees in addressing this issue, since November 29, 2018, exceed $54,056.94;

	The Receiver requests a joint and several costs award against Karras, 756 Ontario and 229 Ontario in the amount of $54,056.94;

	LP Settlement Funds 

	Pursuant to the Order of the Honourable Justice Hainey, dated November 22, 2018 (the “November 22 Order”), the Receiver is holding the Settlement Funds, totalling $70,000, in trust;

	The Settlement Funds were paid pursuant to Minutes of Settlement entered into by Karras, 932 Canada (a company Karras is the sole officer and director of) and certain third parties (the “Lalu Parties”), which contemplated the transfer of a limited partnership unit (the “LP Unit”) (apparently held by the Debtor as nominee) to a related party assignee  and the payment of $300,000 (in two installments) to 932 Canada;

	Due to the absence of books and records, the Receiver was unable to determine what, if any, interest the Debtor had in the LP Unit and the $300,000 payment;

	Pursuant to the Endorsement of the Honourable Justice Dunphy, dated March 6, 2018, and on the consent of the parties, including Karras, the Receiver executed the Assignment providing for the transfer of the LP Unit. The $300,000 settlement payment was divided as follows: (a) $100,000 was paid to 932 Canada; and (b) the remaining $200,000 was paid to Goldman Hine LLP, in trust;

	On November 22, 2018, the Lalu Parties brought a motion seeking to obtain payment of the $200,000.  The Receiver objected to the motion and the parties ultimately consented to the terms of the November 22 Order providing for the payment of the $70,000 Settlement Funds to the Receiver, in trust;

	Karras and 932 Canada did not file any materials or oppose the Lalu Parties’ motion seeking repayment of the $200,000 and, as such, they cannot now assert any interest in those funds;

	In addition, Karras and the various companies which he controls owe substantial sums of money to the Debtor;

	In these circumstances, it would be unconscionable for Karras or 932 Canada, a company which he controls, to receive any of the Settlement Funds;

	Accordingly the Receiver requests this Honourable Court order that the Settlement Funds be paid to the Debtor’s estate for distribution amongst its creditors in accordance with their respective priorities;

	Hotel Rent

	Pursuant to the Lease, dated July 27, 2016 (“Lease”), bE SixFifty leased a portion of the Real Property until the termination of the Lease by the Receiver (for non-payment of rent) on December 18, 2017.  The commencement date of the Lease was July 27, 2016 (the “Commencement Date”);  

	Karras is the sole director and the controlling mind of bE SixFifty;  

	The Lease provided for monthly rent in the amount of $16,076.12, however there is no indication in the Debtor’s records that any rent was paid prior to the Receiver’s appointment on August 1, 2017;

	The Receiver requested documentation from bE SixFifty establishing that rent for the period from July 26, 2016 (the Commencement Date), to August 31, 2017, in the total amount of $211,582.43 (the “Overdue Rent”) was in fact paid to the Debtor;

	bE SixFifty responded by providing a schedule purporting to show the set-off of all Overdue Rent and representing to the Receiver that the parties agreed to a full abatement for 2016, during which time the hotel was not operational.

	To date, despite repeated requests by the Receiver, bE SixFifty has failed to provide credible documentation to the Receiver evidencing the payment or setoff of any rent prior to the date of the Receivership Order.  Accordingly, the Receiver is not satisfied that the Overdue Rent was abated or otherwise properly set off;

	In addition, bE SixFifty failed to pay December’s Rent to the Receiver for the period of December 1-17, 2017;

	The Receiver requests that this Honourable Court direct bE SixFifty to deliver to the Receiver verifiable evidence of bE SixFifty’s set off claim in respect of the Overdue Rent, including copies of invoices and proof of payment by bE SixFifty and pay December’s Rent, or pay to the Receiver all outstanding rent (Overdue Rent and December’s Rent), totalling $220,398.37; 

	Fees and R&D 

	The Receiver’s R&D, dated March 25, 2019, is attached as Appendix “U” to the Fifteenth Report;

	The Receiver’s fees and those of its counsel are detailed in the Fifteenth Report and the affidavits as to fees filed in respect of this motion; 

	Other Grounds

	Section 243 of the Bankruptcy and Insolvency Act (Canada);

	Rules 2.03, 3.02, 16.01 and 37 of the Rules of Civil Procedure (Ontario); and

	Such further and other grounds as counsel may advise and this Honourable Court may permit.

	The Fourteenth Report;

	The Fifteenth Report;

	the Affidavit of John Salmas, sworn March 28, 2019;

	the Affidavit of John Hendriks, sworn March 27, 2019; and

	Such further and other material as counsel may advise and this Honourable Court may permit.

	March 28, 2019
�
	Kenneth Kraft (LSO # 31919P)
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	Kenneth Kraft (LSO # 31919P)
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