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R Inc. was ordered into receivership — At time of receivership, it was developing and constructing hotel and
condominium complex and several units had been sold but transaction had not closed — Hotel Management
Agreement ("HMA") governed management and operations of hotel — RR Inc. was shell corporation and was
related to and owned by same shareholder group as R Inc. — RR Inc. assigned to W all its right, title and
benefit in HMA — Rental Pool Management Agreement ("RPMA") was agreement between unit owners and
purchasers whose agreements of purchase and sale had not yet closed — All unit owners were required to enter into
RPMA — Obligations and entitlements of parties to various agreements were intricately connected, intertwined,
and inter-dependent — RR Inc. owed obligations to unit owners that it was unable to perform — Having
delegated responsibilities to others, it was dependent on agreements with R Inc. — RPMAs could not be performed
independently of HMA — Receiver of R Inc. and representative counsel for unit owners and unit purchasers whose
transactions had not yet closed brought motion for appointment of receiver of all right, title and interest of RR Inc.
in various agreements relating to resort property and sought approval of sixth report of receiver — Motion granted
— It was just and convenient to appoint receiver of all right, title and interest of RR Inc. in and to HMA, RPMAs
and other agreements and arrangements requested by moving parties — In six month period, receiver was obliged
to record all fees that would have been received by RR Inc. as result of RPMAs it entered into with unit owners
and purchasers — Once RR Inc. receiver was appointed, it should be in position to consider binding nature of any
agreement relating to contribution and indemnity with respect to HMA and whether amounts were owed by RR
Inc. and R Inc. and were improperly appropriated — Record would enable court to consider whether RR Inc. had
any real entitlements — R Inc. and RR Inc. had joint obligations under HMA to fund operating losses and working
capital deficiencies — There was deadlock amongst various stakeholders — Unit holders were stranded in RMPAs
that were incapable of performance.
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MOTION by related corporation and representative counsel for unit owners for appointment of receiver.

S.E. Pepall J.:

Relief Requested

1      The Receiver of Rosseau Resort Developments Inc. ("RRDI") and Representative Counsel for unit owners and unit
purchasers whose transactions have not yet closed request the appointment of a receiver of all right, title and interest
of Rosseau Resort Management Services Inc. (RRMSI) in various agreements relating to the property known as the
Rosseau Resort and seek approval of the sixth report of the Receiver. RRMSI moves to amend paragraph 6 of my order
of August 18, 2009. No one supports RRMSI's motion and all those appearing support the motion of the Receiver and

Representative Counsel. 1

Backround Facts

2      Rosseau Resort Development Inc. (RRDI) is the registered owner of property on Lake Rosseau in Muskoka. When
it was ordered into receivership on May 22, 2009, RRDI had been developing and constructing a first class hotel and
condominium complex (the "Hotel"), the construction of which was incomplete. RRDI's property consists of about 40
acres plus the land on which the Hotel is situate. At the time of the receivership, 72 of a total of 221 units had been
sold and closed, 65 had been sold but the sale transactions had not closed, and 84 remained to be sold. The terms of
the agreements of purchase and sale required that the units be included in a rental pool and then be made available for
rent by guests of the Hotel. The court appointed receivership was initiated by the first secured creditor, WestLB AG
("WestLB"). The construction of the Hotel has now been substantially completed.

3      To understand the nature of the motions before me, one must examine various inter-related agreements.

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1994399283&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.History*oc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1994399283&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.History*oc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2014088984&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.History*oc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2003631478&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.History*oc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1972098094&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.History*oc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1972098094&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.History*oc.UserEnteredCitation)
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4      Firstly, there is a hotel management agreement ("HMA") that governs the management and operations of the Hotel.
It is between the operator of the Hotel, Marriot Hotels of Canada, Ltd., RRDI and RRMSI. The receivership of RRDI
is an event of default under the HMA that permits Marriott Hotels to terminate the HMA.

5      RRMSI is a shell corporation. RRMSI is related to and owned by the same shareholder group as RRDI. Mr. Ken
Fowler holds the principal equity interest in both RRDI and RRMSI. RRMSI assigned to WestLB all its right, title and
benefit in the HMA, including all monies or other benefits which may be claimed under it and the right to surrender,
cancel or terminate the HMA.

6      Amongst other things, the HMA provides that:

• It is for a term of 25 years renewable for 4 successive periods of 10 years.

• RRDI and RRMSI are collectively defined as the "Owner". The obligations of RRDI and RRMSI under the
HMA are joint and several. The rights of either RRDI or RRMSI as Owner may be exercised by either RRDI
or RRMSI and any act or failure to act by either of them is treated as an act or failure to act by each of them.

• The Owner is obliged to require that all unit owners execute a rental pool management agreement ("RPMA")
as a condition of purchase. RRMSI is described in the HMA as the rental pool manager. Under the HMA,
RRMSI as the rental pool manager delegated all of its obligations under the RPMAs to Marriott Hotels except
the obligation to provide periodic financial statements to unit owners and to make distributions to them. As a
result of this delegation, Marriott Hotels is in essence responsible for the rentals and employs all staff necessary
for the management and operation of the Hotel.

• The operation of the Hotel is placed under the exclusive supervision and control of Marriott Hotels. Marriott
Hotels undertakes responsibility for all aspects of the Hotel operations, from employing staff, to booking the
facilities, to marketing and promotion. It is not required to fund expenses of the Hotel and is not obliged to incur
any liability or obligation. It collects all revenue of the Hotel and is responsible for applying and distributing
it in accordance with the HMA. If it does incur any liability or obligation, it may deduct this amount from
future distributions to the Owner.

• Generally speaking, Marriott Hotels may deduct its Hotel and management expenses from gross revenues.
The remaining operating profit, if any, may be distributed to the Owner but the HMA does not specify which
one. Marriott Hotels may treat either RRDI or RRMSI as the Owner under the HMA.

• To the extent that expenses exceed gross revenue, there is an operating loss. The Owner must fund operating
losses within 30 days of request by Marriott Hotels. In addition, the Owner must provide Marriott Hotels with
sufficient working capital to carry on Hotel operations if gross revenues are insufficient to do so. According to
the Receiver's second report dated July 3, 2009, operating losses had been consecutively incurred at the Hotel
since it opened in December, 2008 and, while the Hotel was forecast to generate modest operating profits from
July to September, 2009, the operating profits will be insufficient to offset the actual and forecasted operating
losses for the pre July, 2009 and post September, 2009 periods respectively. In April, WestLB funded the sum
of $1.9 million to RRDI to reimburse Marriott Hotels and in June, the Receiver funded an additional sum
of $550,000.

7          The second relevant agreement to consider is the RPMA. It is between the unit owners or purchasers whose
agreements of purchase and sale have not yet closed and RRMSI. It governs the lease and occupation of the units. As
mentioned, the units must be included in the rental pool and all unit owners must enter into a RPMA. Unit owners
are prohibited from leasing or permitting occupation of their units except as permitted by the RPMAs. In the RPMAs,
RRMSI is appointed as the exclusive rental pool manager.
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8      In the disclosure documents provided to each potential unit purchaser, RRMSI was described as a single purpose
newly incorporated entity that had no assets and that had no prior history of managing rentals or rental pools. The
documents stated that its ability to fulfill its obligations to fund the ongoing operations of the rental pool may depend
on its ability to arrange other sources of funding. Prior to the receivership, RRMSI had no employees of its own and all
of the functions of RRMSI under the agreements were performed by employees of RRDI.

9      The disclosure documents state that RRDI arranged for RRMSI to act as the exclusive rental pool manager. There is
no written agreement between the two companies. Mr. Fowler states that RRMSI was appointed as the exclusive rental
pool manager by verbal agreement with RRDI. The disclosure documents describe RRMSI as the initial rental pool
manager. This seems to contemplate that another entity could be a successor rental pool manager. Mr. Fowler states
further that there was also a verbal agreement between RRDI and RRMSI that RRDI would fund all amounts required
to be funded by the HMA. This is not reflected in the disclosure documentation. Mr. Fowler states that this is because
the verbal agreement it had with RRDI related to RRDI's obligations to Marriott Hotels and was not material to the
obligations as between RRMSI and the unit owners. The verbal agreement is not referenced in the HMA.

10      In spite of the fact that, according to Mr. Fowler, RRMSI had no obligations to Marriott Hotels because they had
been assumed by RRDI, in January, 2009, RRMSI delivered to Marriott Hotels funds in the amount of $435,000 on
account of operating losses. Mr. Fowler states that this payment was made by way of an inter-company transfer between
RRMSI and RRDI. There was another inter-company transfer from RRMSI to RRDI in the amount of $54,000. Mr.
Fowler states that this transfer was to have been made to Red Leaves Development Inc., a company related to RRDI
and RRMSI.

11          The rental pool manager's ability to pay revenue to unit owners arises from the payment of operating profit
by Marriott Hotels of which there has been none. According to the Receiver, the distribution of operating profit does
not match the expectation of distributable profit to unit owners under the RMPAs. The Court has ordered that any
payments under the HMA be paid to the Receiver but to date there have been none given the lack of any operating
profit. According to the Receiver, under the existing structure, the calculation of amounts owing to unit owners under
the RPMAs could result in there being amounts owing to unit owners even when the Hotel incurs an operating loss.

12      Amongst other things, the RPMAs provide for the following:

• The term is 25 years renewable for 4 successive periods of 10 years.

• It addresses periods of personal use by the unit owner and availability of the unit for rent to the public.

• RRMSI is to provide cleaning, rental and management services to the units. These responsibilities have been
delegated to Marriott Hotels.

• If in a fiscal year, certain costs exceed the gross rental pool revenue, the rental pool manager guarantees to pay the
deficiency to unit owners. This is regardless of whether any operating profits are payable to the Owner by Marriott
Hotels under the HMA. The Receiver is of the view that RRMSI does not have the resources to meet this obligation.

• Marriott Hotels is granted the right to enforce all rights and privileges of the rental pool manager against the
unit owners.

• The rental pool manager may terminate its appointment on 180 days notice. The unit owner may terminate if,
amongst other things, the rental pool manager fails to observe any material covenant that materially adversely

affects the owner and the default continues for 45 days following written notice and if more than 3 /4 of the owners

approve the termination provided that the rental pool manager will be given not less than 120 days prior written
notice of the termination. Disputes are to be settled by arbitration although both the unit owner and RRMSI may
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commence legal proceedings for mandatory, declaratory or injunctive relief as may be necessary to define or protect
the rights and enforce the obligations contained in the RPMA pending the settlement of the dispute.

• The rental pool manager is entitled to a management fee.

• The rental pool manager is to deposit all gross rental pool revenue into an operating account. This revenue is
defined as all amounts collected by the rental pool manager as charges for the rental of all of the units. The gross
rental pool revenue is adjusted as a result of various deductions such as marketing and royalty fees. An owner is
entitled to net rental revenue that reflects a calculation based on factors including the adjusted gross revenue and the
days the subject unit was in the rental pool. The obligations imposed by the RPMA are conditional upon sufficient
funds being available in that account from the gross rental pool revenue or from the owner's resources. Owner refers
to the unit owner, not RRMSI.

13      There are also other agreements executed with Marriott Hotels and/or its affiliates. These consist of a License
Royalty Agreement, an International Services Agreement, a Technical Services Agreement and a Marketing License
Agreement. RRDI is a party to all of these agreements and RRMSI is a party to the first two of these agreements.
Marriott Hotels is entitled to certain fees under these agreements.

14      In its second report, which was approved by Cumming J., the Receiver reported that in light of the assignment of
the HMA to WestLB and the delegation of RRMSI's responsibilities to Marriott Hotels, it appeared that RRMSI had
no practical ability to perform any services as rental pool manager under the RPMAs and that the Receiver understood
that RRMSI had no ability to fund any distributions to unit owners under the RPMAs in respect of the calculation of net
rental revenue. At least since the beginning of June, 2009, efforts have been made to address these and other problems with
Mr. Fowler on behalf of his various companies without success. On July 8, 2009, Cumming J. authorized the Receiver to
undertake a sales and marketing process which included the sale and marketing of the 84 unsold condominium units and
the residual interest of RRDI in the Hotel and other assets. On July 24, 2009, the price list proposed by the Receiver for
a "One-Day Only Sale" on August 22, 2009 was approved by Campbell J. He stated that it was opposed by RRDI and
in his endorsement, he noted that given the nature of the resort and its location, time was of the essence. He fixed costs
in the amount of $2000 to reflect the failed opposition but stated that the amount would be payable at the discretion of
any judge dealing with the matter if so minded and who concluded on a further attendance that there was no foundation
to the opposition.

15      On August 17, 2009, the Receiver brought a motion requesting a variety of relief including: an order authorizing
the Receiver to repudiate the HMA and to enter a new HMA on behalf of RRDI with Marriott Hotels; authorizing
the Receiver to repudiate the arrangements between RRDI and RRMSI whereby RRMSI was appointed rental pool
manager; and approving the Receiver's fourth report.

16        In its fourth report, the Receiver expressed its conclusion that the financial and legal structure underlying the
Hotel's rental pool and the form of RPMAs entered into between RRMSI and the unit owners were not viable in their
current form, that the HMA could not be assumed nor adopted by the Receiver on behalf of RRDI, and that it had
to implement a restructuring of the various agreements and arrangements to which RRDI was a party. The Receiver
outlined the steps it proposed to take including entering into new RPMAs with unit owners, purchasers of units whose
agreements of purchase and sale had not yet closed, and new unit purchasers including those buying at the "one day only"
sale so as to restructure the rental pool and enable it to be financially viable. The Receiver could then sell the unsold units
to purchasers and sell the residual interest of RRDI in the Hotel. The Receiver was of the view that the steps outlined
were necessary to preserve the value of the assets, maintain the operations of the Hotel and successfully carry out the
sales and marketing process. Absent same, the Receiver stated that the operations of the Hotel would be jeopardized.
The Receiver stated that in order to undertake sales of units to prospective new unit purchasers, the Receiver had to have
in place for the one day sale the necessary arrangements with Marriott Hotels, an appropriate and workable RPMA,
and the requisite disclosure documentation to facilitate sales pursuant to the retail sales programme.
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17      The Receiver noted that the RMPAs require the payment of revenue by the rental pool manager to the unit owners
but the rental pool manager's ability to do this arises from the payment of operating profit by Marriott Hotels under
the HMA. RRMSI does not have an ownership interest in the Hotel or an exclusive right to receive distributions from
Marriott Hotels. The Receiver stated that it cannot continue the structure of the RPMAs. The calculation of amounts
owing to the unit owners could result in there being an amount owing to the unit owners even when the operations of the
Hotel incur an operating loss. The structure appears to have been developed on the premise that RRDI would have the
financial resources to backstop the obligations of RRMSI to unit owners and the Receiver was of the view that it was
inappropriate to continue in this manner with new unit purchasers. I agree. The Receiver also determined that it was
desirable to continue with Marriott Hotels as the Hotel operator. It negotiated a new HMA in which RRDI's obligations
would be secured by a court ordered charge in the amount of $5 million subordinate only to the Receiver's charge and
borrowing charge and priority construction lien claimants and it also negotiated a charge in favour of unit owners in
the amount of $5.3 million.

18           Following extensive negotiations with stakeholders, the Receiver was successful in reaching a resolution of
outstanding issues relating to the August 17, 2009 motion with all but RRMSI. The secured creditors, WestLB and
Fortress Credit Corp., represented unit owners, purchasers with agreements of purchase and sale that had not yet closed,
lien claimants and Marriott Hotels all consented or were unopposed to the Receiver's proposals. The Receiver had
negotiated terms of settlement with a committee of unit owners, a key element of which was a new RPMA to be entered
into with RRDI as the rental pool manager.

19      On August 13, 2009, Mr. Fowler on behalf of RRMSI wrote to the Receiver and its counsel. He stated amongst
other things, that having reviewed the proposed new RPMAs, he considered the financial terms to be reasonable but
felt they were prejudicial to RRMSI and without legal authority. He stated that the purpose of the letter was to register
RRMSI's objection to the order sought and that RRMSI did not consent to the order. He requested that the Receiver
provide a copy of its letter to the Court and said that RRMSI did not intend to file additional material or to instruct
counsel to attend at Court. The Receiver confirmed that it would file the letter in Court which it did.

20      Thus, although served, RRMSI opted not to oppose the motion in court on August 17, 2009. Faced with this
peculiar position, and the pending one day only court ordered sale of units a few days later, I granted the order requested
but somewhat amended on August 18, 2009. Although already provided for in the initial receivership order, I specifically
authorized the Receiver to repudiate the HMA and the verbal agreement appointing RRMSI as the rental pool manager
and approved a new form of RPMA for execution by new purchasers of units as well as existing unit owners and
purchasers. Marriott Hotels had previously expressed its intention to terminate the HMA upon repudiation by the
Receiver and the need to negotiate a new HMA.

21      I also indicated that the relief set forth in paragraph 6 of the order dealing with termination of the RPMAs between
RRMSI and unit owners was subject to any motion to vary or amend returnable August 20, 2009. Paragraph 6 stated:

THIS COURT ORDERS AND DECLARES that as a result of the repudiation by the Receiver and termination
by Marriott of the Current Hotel Management Agreement, and the repudiation by the Receiver on behalf of RRDI
of any agreements, verbal or otherwise, between RRDI and RRMSI delegating the appointment of Rental Pool
Manager to RRMSI, the Existing Rental Pool Management Agreements between RRMSI and Unit Owners and
Existing Purchasers are not capable of performance and may be terminated by Unit Owners and Existing Unit
Purchasers. The execution by a Unit Owner or Existing Unit Purchaser of the New Rental Pool Management
Agreement shall be deemed to be notice of the termination by the Unit Owner or Existing Unit Purchaser of their
Existing Rental Pool Management Agreement; provided further that any action against a Unit Owner or Existing
Unit Purchaser by RRMSI by reason of the execution of a New Rental Pool Management Agreement by a Unit
Owner or Existing Unit Purchaser is stayed pending further Order of this Court.
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22      Paragraph 6 provided protection and certainty for the affected unit owners and purchasers. Absent a mechanism
to facilitate the unit owners entering into viable rental pool contracts without the threat of litigation from RRMSI, a
gap would be created whereby unit owners and purchasers would continue to be party to their RPMAs while RRMSI
was not in a position to perform. The time required to terminate the RPMAs would create an unworkable scenario in
which there would be an overlap of two rental pool regimes. 59 unit owners have closed their transactions and paid for
their units for an aggregate gross purchase price of approximately $26 million.

23           I also granted an order appointing Miller Thomson LLP as representative counsel for the unit holders and
purchasers whose agreements had not yet closed but all of whom had executed RPMAs with RRMSI ("Representative
Counsel") but reserved the right to any such party to opt out of the representation. None has.

24          RRMSI brought a motion to vary and the Receiver and Representative Counsel brought the within motion
returnable August 20, 2009. A timetable that recognized the urgency of the matter was established and I also arranged
for a settlement conference on August 26, 2009 before Campbell J.

25          On August 21, 2009, Marriott Hotels wrote to the Receiver expressing the need for certainty with respect to
paragraph 6 of my order and indicating that it is not prepared to remain a party to the HMA with only RRMSI as
owner. Marriott requires certainty that the party fulfilling the obligations of the owner under any hotel management
agreement has the necessary funds and resources to satisfy the owner's obligations thereunder. It reiterated its intention
to terminate the HMA with RRDI and RRMSI.

26      At the sale on August 22, 2009 which continued into August 23, 2009, agreements of purchase and sale were entered
into with respect to 76 of the remaining units available for sale (subject to a 10 day rescission period). These new unit
purchasers will be presented with the new RPMAs for execution with RRDI by its Receiver. According to the Receiver, to
complete those sales, it is imperative that the RRDI Receiver establish a new HMA and a certain and stable rental pool.

27      The Receiver has been advised by some unit owners that they understood they would receive distributions under
the RPMA even if there were no funds in the operating account. Indeed, in circumstances where there were no funds paid
by Marriott Hotels into the operating account, RRMSI made payments to unit holders. Mr. Fowler states that since
the opening of the Hotel in December, 2008, unit owners were delivering funds to RRMSI with respect to the interim
occupancy of their units and RRMSI deposited those funds into the operating account. As evidenced by correspondence
dated November 5, 2008, sent on letterhead of Red Leaves to Gordon and Judy Jacobs, unit purchasers whose transaction
had not yet closed, the Jacobs were to pay interim occupancy fees which were described in the letter as representing a
combination of interest on the balance of the purchase price, common expenses and property taxes. The letter stated that
"The receipt of rental revenue and use of your suite will unfortunately be withheld if RRMSI is not in receipt of your
Interim Occupancy fees on or before December 5, 2008 due date." In his affidavit, Mr. Fowler states that these funds
belonged to RRMSI but the moving parties submit that this was not the case given that all of these payments would be
for the account of RRDI in that it was the registered owner to whom common element and taxes would be paid and was
the one who had entered into the agreements of purchase and sale with the Jacobs and who therefore would be entitled
to the interest payment. Mr. Carhart as Representative Counsel submits that this was akin to a Ponzi scheme in that
RRMSI was funding payments to the unit purchasers out of money paid by the unit purchasers that should have been
paid to satisfy their obligations to RRDI.

28          The aforementioned 59 unit owners have signed a settlement agreement with the Receiver which calls for the
execution of a new RPMA. As stated in the moving parties' factum, "They are the ones most directly put at risk by the
allegations of RRMSI that it can still perform the current RPMAs (suggesting a cause of action against them if they
execute a new RPMA) and that RRMSI can prevent Marriott Hotels from renting their units to guests of the Hotel
(thereby depriving them of revenue from their unit)."
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29      Since the commencement of Hotel operations in December, 2008, Marriott Hotels has made no distributions of
operating profit or any other funds to either RRDI or RRMSI as owners under the HMA nor has it paid any distributions
to the Receiver.

30      The settlement conference on August 26, 2009 was unsuccessful and the motions were argued on August 28, 2009.

Positions of Parties

31      The Receiver and Representative Counsel submit that it is just and convenient for the RRMSI Receiver to be
appointed given the intertwined contractual relationships and obligations of RRDI and RRMSI. The moving parties
submit that RRDI and RRMSI are inextricably linked and the position of RRMSI creates a deadlock stranding unit
owners in RPMAs that RRMSI cannot perform and stalling the ability of the Receiver to regularize the rental pool
arrangements, complete a new HMA with Marriott Hotels, and close transactions with existing and new unit purchasers.
A receivership addresses this deadlock. There is no real prejudice to RRMSI. It has no ownership interest in the Hotel
and has paid no consideration or contribution for the value it now seeks to obtain. Both RRDI and RRMSI are
owned primarily by Mr. Fowler. RRMSI is holding the unit holders hostage in circumstances where RRDI was unable
to complete construction of the Hotel, unable to fund operating expenses to Marriott Hotels, did not maintain the
construction holdbacks required by the Construction Lien Act, owes approximately $5 million to its construction trades
who built the Hotel, and is unable to meet the payments under incentives it offered to purchasers to induce them to buy
units. The requested receivership is just and convenient in these circumstances.

32      The moving parties also submit that a receiver is merited given RRMSI's suspicious and questionable conduct.
Noting the Jacobs' experience, Representative Counsel argues that RRMSI has played fast and loose with the unit
purchasers, paying them a rental pool distribution under the RPMA with their own money with a view to inducing the
closure of purchase agreements. In addition, RRMSI appropriated funds in the nature of interest, common expense and
property tax payments that belonged to RRDI and is a creditor of RRDI for those amounts.

33      Furthermore, the RMPAs are so obviously incapable of performance as a result of the repudiations that have
been authorized and the termination of the HMA by Marriott Hotels when effective. RRMSI cannot fund payments
to unit owners and purchasers and cannot fulfill the operational obligations that were delegated to Marriott Hotels.
Furthermore, without the HMA, the RPMAs are orphaned and incapable of performance. RRDI's receivership is an
event of default under the HMA and treated as an event of default of RRMSI that entitles Marriott Hotels to terminate.
The moving parties submit that the RMPAs have been frustrated and there has been an anticipatory breach in that
RRMSI has made it impossible to perform the RMPAs. No damages could be recovered by RRMSI against unit owners
for having executed new RPMAs. Paragraph 6 should be sustained as it permits the unit owners to participate in new
RMPAs without threat of action by RMSI.

34      RRMSI states that it is not in default of any obligations and has valuable contractual choses of action. It submits
that the structure developed for the project was not unique and reflects the business deal that was negotiated. It is not
indebted to RRDI or the Receiver and is not a guarantor of RRDI's debts. It is also not in breach of any obligations
under the RMPAs for failure to make payments to the unit owners because the obligation is conditional upon sufficient
funds being available in the operating account from the gross rental pool revenue and there are none. The appointment is
sought to benefit RRDI and its stakeholders and the Receiver should be disqualified to be the receiver of RRMSI as well
as RRDI. WestLB did not obtain an assignment of the contractual choses in action and it, Fortress, Marriott Hotels and
the unit owners were aware of RRMSI's status and limited assets prior to entering into their respective agreements with
RRDI and RRMSI. The parties should be left to negotiate their differences. Under the RPMAs, the unit owners agreed
to resolve disputes by good faith negotiations and arbitration. Under the HMA, all parties are required to cooperate
upon request in good faith to amend the HMA or substitute it provided that the parties' rights and obligations are not
materially changed. Furthermore, there could be two rental property managers.
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42      As noted by the moving parties in their factum, even if there is no current default of RRMSI under the RPMAs
(which it denies), such a default will arise through the passage of time such as on the repudiation or termination of
the HMA. The receivership will permit the implementation of the settlement agreements with unit owners and unit
purchasers, a key element of which is their agreement to enter into a new RPMA; the continued operation of the Hotel
in an orderly manner; the establishment of a working rental pool and the execution of a sustainable new HMA; and the
resolution of the deadlock and wasting of value if the status quo is allowed to continue. Counsel for RRMSI submits that
the parties should negotiate these problems but the parties have already engaged in extensive negotiations including a
settlement conference with Justice Campbell. They have come to Court seeking a just resolution. I am also not persuaded
that the Receiver is obliged to attend at arbitration and am satisfied that it may seek the relief it requests.

43      In all of the circumstances outlined, it is both just and convenient to appoint a receiver of all right, title and interest
of RRMSI in and to the HMA, the RPMAs and the other agreements and arrangements requested by the moving parties.
That said, it seems to me just that for the period commencing September 1, 2009 and continuing for 6 months, the receiver
be obliged to record all fees, if any, that would have been received by RRMSI as a result of the RPMAs it entered into
with unit owners and purchasers. This time period reflects in an approximate way the termination provisions contained
in the RPMAs. In submissions, counsel for the Receiver indicated that it would be possible to track those amounts. Once
the RRMSI receiver is appointed, it should be in a position to consider the binding nature of any agreement relating to
contribution and indemnity with respect to the HMA and whether amounts are owed by RRMSI to RRDI and were
improperly appropriated. The record would also enable the Court to consider whether RRMSI has any real entitlements.
In all of these circumstances, paragraph 6 of my order also should be sustained without prejudice to claims that may
be made by either the Receiver or RRMSI to the subject matter of the aforementioned record. For greater certainty,
this would not detract from the ability of the unit owners and unit purchasers to terminate by entering new RPMAs,
my intention being to provide them with full protection and at the same time preserving the possibility of a claim by
RRMSI to the fees, if any, reflected in the record.

44      While this outcome may not be perfect from the viewpoint of all stakeholders, as Farley J. commented in Canada

(Minister of Indian Affairs & Northern Development) v. Curragh Inc. 6 , the condition of insolvency usually carries its own
internal seeds of chaos, unpredictability and instability. Although he was dealing with the broad powers under section
47(2)(c) of the Bankruptcy and Insolvency Act, he stated that the Court could enlist the services of an interim receiver to
do not only what justice dictates but also what practicality demands. His observations apply equally to this case.

45          RRMSI also complains that Alvarez & Marsal Canada ULC should not be appointed receiver of RRMSI as
its duties will conflict with those relating to RRDI. The appointment of a different receiver would be very costly for a
project that already faces serious challenges. In addition, it would be inefficient. Alvarez & Marsal Canada ULC has
already indicated its proposed course of action should it be appointed receiver of RRMSI and may attend to seek the
Court's approval of its actions. A receiver is a Court appointed officer and acts under the Court's supervision. In my
view, it is impractical, unnecessary and undesirable to appoint a receiver other than Alvarez & Marsal Canada ULC.

46      In conclusion, the motion of the moving parties is granted and the motion of RRMSI is dismissed subject to the
need of Alvarez & Marsal Canada ULC to maintain a record as discussed. It seems to me appropriate that there be no
order for costs.

Motion granted.

Footnotes

1 Any relief granted is without prejudice to the rights and obligations of 18 unit purchasers whose transactions have not closed
and who wish to get out of their agreements.

2 [1972] 2 O.R. 280 (Ont. C.A.)
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4 [2003] O.J. No. 3766 (Ont. S.C.J.).

5 30th ed. (London: Sweet & Maxwell, 2008) para. 17-027.

6 (1994), 114 D.L.R. (4th) 176 (Ont. Gen. Div. [Commercial List]).
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MOTION by receiver for approval of purchase of debtor corporation.

Morawetz J.:

1      This morning, RSM Richter Inc. ("Richter" or the "Receiver") was appointed receiver of Tool-Plas, (the "Company").
In the application hearing, Mr. Bish in his submissions on behalf of the Company made it clear that the purpose of
the receivership was to implement a 'quick flip' transaction, which if granted would result in the sale of assets to a new
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corporate entity in which the existing shareholders of the Company would be participating. The endorsement appointing
the Receiver should be read in conjunction with this endorsement.

2      The Receiver moves for approval of the sale transaction. The Receiver has filed a comprehensive report in support
of its position — which recommends approval of the sale.

3      The transaction has the support of four Secured Lenders — EDC, Comerica, Roynat and BDC.

4      Prior to the receivership appointment, Richter assessed the viability of the Company. Richter concluded that any
restructuring had to focus on the mould business and had to be concluded expeditiously given the highly competitive
and challenging nature of the auto parts business. Further, steps had to be taken to minimize the risk of losing either
or both key customers — namely Ford and Johnson Controls. Together these two customer account for 60% of the
Company's sales.

5      Richter was also involved in assisting the Company in negotiating with its existing Secured Lenders. As a result,
these Lenders have agreed to continue to finance the Company's short term needs, but only on the basis that a sale
transaction occurs.

6      Under the terms of the proposed offer the Purchaser will acquire substantially all of the assets of the Company. The
purchase price will consist of the assumption or notional repayment of all of the outstanding obligations to each of the
Secured Lenders, subject to certain amendments and adjustments.

7      The proposed purchaser would be entitled to use the name Tool-Plas. The purchaser would hire all current employees
and would assume termination and vacation liabilities of the current employees; the obligations of the Company to trade
creditors related to the mould business, subject to working out terms with those creditors; as well as the majority of the
Company's equipment leases, subject to working out terms with the lessors.

8      The only substantial condition to the transaction is the requirement for an approval and vesting order.

9      The Receiver is of the view that the transaction would enable the purchaser to carry on the Company's mould business
and that this would be a successful outcome for customers, suppliers, employees and other stakeholders, including the
Secured Lenders.

10      The Receiver recommends the 'quick flip' transaction. The Receiver is of the view that there is substantial risk
associated with a marketing process, since any process other than an expedited process could result in a risk that the
key customers would resource their business elsewhere. Reference was made to other recent insolvencies of auto parts
suppliers which resulted in receivership and owners of tooling equipment repossessing their equipment with the result
that there was no ongoing business. (Polywheels and Progressive Moulded Tooling).

11      The Receiver is also of the view that the proposed purchase price exceeds both a going concern and a liquidation
value of the assets. The Receiver has also obtained favourable security opinions with respect to the security held by the
Secured Lenders. Not all secured creditors are being paid. There are subordinate secured creditors consisting of private
arms-length investors who have agreed to forego payment.

12      Counsel to the Receiver pointed out that the transaction only involved the mould business. The die division has
already been shut down. The die division employees were provided with working notice. They will not have ongoing jobs.
Suppliers to the die division will not have their outstanding obligations assumed by the purchaser. There is no doubt that
employees and suppliers to the die division will receive different treatment than employees and suppliers to the mould
business. However, as the Receiver points out, these decisions are, in fact, business decisions which are made by the
purchaser and not by the Receiver. The Receiver also stresses the fact that the die business employees and suppliers are
unsecured creditors and under no scenario would they be receiving any reward from the sales process.
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13      This motion proceeded with limited service. Employees and unsecured creditors (with the exception of certain
litigants) were not served. The materials were served on Mr. Brian Szucs, who was formerly employed as an Account
Manager. Mr. Szucs has issued a Statement of Claim against the Company claiming damages as a result of wrongful
dismissal. His employment contract provides for a severance package in the amount of his base salary ($120,000) plus
bonuses.

14      Mr. Szucs appeared on the motion arguing that his Claim should be exempted from the approval and vesting
order — specifically that his claim should not be vested out, rather it should be treated as unaffected. Regretfully for
Mr. Szucs, he is an unsecured creditor. There is nothing in his material to suggest otherwise. His position is subordinate
to the secured creditors and the purchaser has made a business decision not to assume the Company's obligations to Mr.
Szucs. If the sale is approved, the relief requested by Mr. Szucs cannot be granted.

15      A 'quick flip' transaction is not the usual transaction. In certain circumstances, however, it may be the best, or
the only, alternative. In considering whether to approve a 'quick flip' transaction, the Court should consider the impact
on various parties and assess whether their respective positions and the proposed treatment that they will receive in the
'quick flip' transaction would realistically be any different if an extended sales process were followed.

16       In this case certain parties will benefit if this transaction proceeds. These parties include the Secured Lenders,
equipment and vehicle lessors, unsecured creditors of the mould division, the landlord, employees of the mould division,
suppliers to the mould division, and finally — the customers of the mould division who stand to benefit from continued
supply.

17      On the other hand, certain parties involved in litigation, former employees of the die division and suppliers to the
die division will, in all likelihood, have no possibility of recovery. This outcome is regrettable, but in the circumstances
of this case, would appear to be inevitable. I am satisfied that there is no realistic scenario under which these parties
would have any prospect of recovery.

18      I am satisfied that, having considered the positions of the above-mentioned parties, the proposed sale is reasonable.
I accept the view of the Receiver that there is a risk if there is a delay in the process. I am also satisfied that the sale price
exceeds the going concern and the liquidation value of the assets and that, on balance, the proposed transaction is in
the best interests of the stakeholders. I am also satisfied that the prior involvement of Richter has resulted in a process
where alternative courses of action have been considered.

19      I am also mindful that the Secured Lenders have supported the proposed transaction and that the subordinated
secured lenders are not objecting.

20      In these circumstances the process can be said to be fair and in the circumstances of this case I am satisfied that
the principles set out in Royal Bank v. Soundair Corp. (1991), 4 O.R. (3d) 1 (Ont. C.A.) have been followed.

21      In the result, the motion of the Receiver is granted and an Approval and Vesting Order shall issue in the requested
form.

22      The confidential customer and product information contained in the Offer is such that it is appropriate for a redacted
copy to be placed in the record with an unredacted copy to be filed separately, under seal, subject to further order.

Motion granted.

 

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights

reserved.

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1991361622&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.History*oc.Default)




Graceway Canada Co., Re, 2011 ONSC 6292, 2011 CarswellOnt 12770

2011 ONSC 6292, 2011 CarswellOnt 12770, 209 A.C.W.S. (3d) 555, 85 C.B.R. (5th) 214

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 1

2011 ONSC 6292
Ontario Superior Court of Justice [Commercial List]

Graceway Canada Co., Re

2011 CarswellOnt 12770, 2011 ONSC 6292, 209 A.C.W.S. (3d) 555, 85 C.B.R. (5th) 214

In the Matter of the Receivership of Graceway Canada Company (Applicant)

And In the Matter of the Courts of Justice Act, R.S.O. 1990, c. C.43, as Amended

Morawetz J.

Heard: October 4, 2011
Oral reasons: October 4, 2011

Docket: CV-11-9411CL

Proceedings: additional reasons at Graceway Canada Co., Re (2011), 2011 ONSC 6403, 2011 CarswellOnt 11687 (Ont.
S.C.J. [Commercial List])

Counsel: F. Myers, L.J. Latham for Applicant
L. Brost, for Bank of America, Administrative Agent for First Lien Lenders
J. Swartz for RSM Richter Inc.

Subject: Insolvency; Civil Practice and Procedure

Headnote
Bankruptcy and insolvency --- Receivers — Appointment

Indirect parent of applicant corporation filed for bankruptcy in Delaware — Corporation was solvent and had
ability to pay day-to-day obligations — Bidding procedure would be involved in American bankruptcy proceedings
— Corporation brought application for order appointing receiver and stay of proceedings — Application granted
— Receiver was appointed — Appointment of receiver was just and convenient — Requirements of s. 101 of Courts
of Justice Act were satisfied.

Bankruptcy and insolvency --- Practice and procedure in courts — Stay of proceedings

Indirect parent of applicant corporation filed for bankruptcy in Delaware — Corporation was solvent and had
ability to pay day-to-day obligations — Bidding procedure would be involved in American bankruptcy proceedings
— Corporation brought application for order appointing receiver and stay of proceedings — Application granted
— Stay of proceedings was granted — Stay of proceedings was primarily directed towards ensuring status quo
in American bankruptcy proceedings — Considering corporation had ability to pay normal obligations, stay was
appropriate.

Table of Authorities

Statutes considered:

Bankruptcy Code, 11 U.S.C.
Generally — referred to

Courts of Justice Act, R.S.O. 1990, c. C.43

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2026441167&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)


Graceway Canada Co., Re, 2011 ONSC 6292, 2011 CarswellOnt 12770

2011 ONSC 6292, 2011 CarswellOnt 12770, 209 A.C.W.S. (3d) 555, 85 C.B.R. (5th) 214

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 2

s. 101 — considered

APPLICATION by subsidiary corporation for order appointing receiver and stay of proceedings.

Morawetz J.:

1      The indirect parent of the Applicant, Graceway Pharmaceuticals and its affiliates (the "U.S. Debtors") filed under
Chapter 11 in Delaware.

2      The Applicant seeks an order appointing RSM Richter Inc. a receiver under s. 101 of the Courts of Justice Act. The
purpose of the order is to provide a court-supervised process to oversee the sales process for the assets of the Applicant
and to coordinate with the Chapter 11 proceedings of the U.S. Debtors. Counsel submits that a receivership order will
assist in protecting the interests of the Applicant in respect of the allocation of sale proceeds among the U.S. Debtors'
estates and the Applicant, receiving the proceeds of sale for subsequent distribution, and overseeing other issues that
may arise during the joint stalking horse process.

3      Although the Applicant appears to be solvent — a stay of proceedings is requested. It is anticipated that normal day-
to-day obligations will be honoured and the proposed order does permit the Applicant to make such payments. The stay
is primarily directed towards ensuring a status quo in the Chapter 11 proceedings and, in particular, at parties having
strategic interests in the U.S. Chapter 11 process.

4      In these circumstances, and considering that the Applicant does have the ability to pay day-to-day obligations, I
am satisfied that the stay is appropriate.

5      A bidding procedure will be involved in the Chapter 11 proceedings. To the extent that the interests of the Applicant
are part of the sale process, it could be that relief may be sought from this Court. If a request for such relief is anticipated,
the Applicant and the Receiver will be expected to ensure that the Soundair principles are respected. In this respect, the
Receiver should be prepared to file a meaningful report. To the extent that the Applicant or the Receiver requires further
directions, they can certainly seek directions as provided for in the comeback clause.

6      A DIP Loan is being provided by the Applicant to the U.S. Debtors. The balance sheet and the cash flow information
would suggest that creditors of the Applicant will not be prejudiced by the DIP Loan.

7      It appears to be well secured. I have received and considered the comprehensive factum provided by counsel to
the Applicant. I have also reviewed the affidavit of Mr. Moccia and the pre-filing report of the Receiver. I am satisfied
that, in these circumstances, the appointment of a receiver is both just and convenient. The requirements of s. 101 of
the CJA have been satisfied.

8      RSM Richter is appointed Receiver.

9      The form of proposed order includes a Cross-Border Insolvency Protocol. It is my understanding that the issue of
approving the protocol is scheduled to come before the U.S. Bankruptcy Court later this month.

10      I am prepared to approve the Protocol at this time, recognizing however, that the Protocol is not effective until such
time that it has been approved by the U.S. Court. I also recognize that the Chapter 11 proceedings are expected to be far
more significant in scope than these proceedings. In this respect, I would expect that if cross-border communications are
desirable in these proceedings, this decision will likely be driven by the U.S. Court in the Chapter 11 proceedings. This
Court will accommodate any requests of the U.S. Court for communication, if so required.

11      Receivership Order granted and signed in the form provided.
Application granted.
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appointed receiver to carry out duties more efficiently — Courts of Justice Act, R.S.O. 1990, c. C.43.

The debtor companies owed a bank in excess of $13,200,000 on four mortgages relating to five properties. Three
of the mortgages had matured but had not been repaid. The fourth had not yet matured, but was in default. The
bank applied for summary judgment on the covenants on the mortgages and for the appointment of a receiver-
manager for the five properties. The debtor companies argued that the bank had agreed to forbear for six months
to a year and, therefore, the moneys were not due and owing at the commencement of the proceedings. They also
argued that the bank could effectively exercise its private remedies and that the court should not intervene to grant
the extraordinary remedy of appointing a receiver when the bank had not yet done so.

Held:

The motions were granted.

The debtor companies' arguments with respect to the motion for summary judgment were without merit. The
principal of the companies admitted that he was well aware that the bank had not waived its rights under its security
or to enforce its security. There was no triable issue.

Under s. 101 of the Courts of Justice Act (Ont.), the court has the power to appoint a receiver or receiver-manager
when it is "just and convenient" to do so. The fact that a creditor has a right under its security to appoint a receiver
is an important factor to be considered. Also to be considered is whether a court appointment is necessary to enable
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the privately appointed receiver-manager to carry out its duties more efficiently. A creditor need not prove that it
will suffer irreparable harm if no appointment is made. Where the creditor seeking the appointment has the right
under its security to appoint a receiver-manager itself, the remedy is less "extraordinary" in nature. Determining
whether the appointment is "just and convenient" becomes a question of whether it is more in the interests of the
parties to have the court appoint the receiver. In the case at bar, it was appropriate to appoint a receiver-manager.
The debtor companies had been attempting to refinance for a year and a half without success. Further, the parties
could not agree on the best approach for marketing the properties. A court-appointed receiver with a mandate to
develop a marketing plan could resolve that impasse, whereas a privately appointed receiver could not likely do so
without further litigation. Given, however, that there seemed to be a possibility of a refinancing agreement in the
near future, the appointment was postponed for three weeks.
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1      There are two companion motions here, namely:

(i) the within motion by the Bank for summary judgment on the covenants on mortgages granted by "Freure
Management" and "Freure Village" to the Bank, which mortgages have been guaranteed by Freure Investments; and

(ii) the motion for appointment by the Court of a receiver-manager over five different properties which are the
subject matter of the mortgages (four of which properties are apartment/townhouse complexes totalling 286 units
and one of which is an as yet undeveloped property).

2      This endorsement pertains to both motions.

The Motion for Summary Judgment

3      Three of the mortgages have matured and have not been repaid. The fourth has not yet matured but, along with
the first three, is in default as a result of the failure to pay tax arrears. The total tax arrears outstanding are in excess
of $850,000. The Bank is owed in excess of $13,200,000. There is no question that the mortgages are in default. Nor is
it contested that the monies are presently due and owing. The Defendants argue, however, that the Bank had agreed to
forebear or to stand-still for six months to a year in May, 1995 and therefore submit the monies were not due and owing
at the time demand was made and proceedings commenced.

4          There is simply no merit to this defence on the evidence and there is no issue with respect to it which survives
the "good hard look at the evidence" which the authorities require the Court to take and which requires a trial for its
disposition: see Rule 20.01 and Rule 20.04, Pizza Pizza Ltd. v. Gillespie (1990), 75 O.R. (2d) 225 (Gen. Div.); Irving
Ungerman Ltd. v. Galanis (1993) 4 O.R. (3d) 545 (C.A.).

5      On his cross-examination, Mr. Freure admitted:

(i) that he knew the Bank had not entered into any agreement whereby it had waived its rights under its security
or to enforce its security; and

(ii) that he realized the Bank was entitled to make demand, that the individual debtors in the Freure Group owed
the money, that they did not have the money to pay and the $13,200,000 indebtedness was "due and owing" (see
cross-examination questions 46-54, 88-96, 233-243).

6      As to the guarantees of Freure Investments, an argument was put forward that the Bank changed its position with
regard to the accumulation of tax arrears without notice to the guarantor, and accordingly that a triable issues exists
in that regard.

7      No such triable issue exists. The guarantee provisions of the mortgage itself permit the Bank to negotiate changes in
the security with the principal debtor. Moreover, the principal of the principal debtor and the principal of the guarantor
- Mr. Freure - are the same. Finally, the evidence which is relied upon for the change in the Bank's position - an internal
Bank memo from the local branch to the credit committee of the Bank in Toronto - is not proof of any such agreement
with the debtor or change; it is merely a recitation of various position proposals and a recommendation to the credit
committee, which was not followed.

8      Accordingly, summary judgment is granted as sought in accordance with the draft judgment filed today and on
which I have placed my fiat. The cost portion of the judgment will bear interest at the Courts of Justice Act rate.

Receiver/Manager

9      The more difficult issue for determination is whether or not the Court should appoint a receiver/manager.
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is satisfactory to the Bank and which is firm and concrete can be arranged by that time, I may be spoken to at a 9:30
appointment on Monday, June 24, 1996 with regard to a further postponement. The order will relate back to today's
date, if taken out.

16      Should the Bank be advised to appoint Doane Raymond as a private receiver/manager under its mortgages in
the interim, it may do so.

17      Counsel may attend at an earlier 9:30 appointment if necessary to speak to the form of the order.
Motions granted.

 

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights

reserved.
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alleged cash payments totaling $10,000 — Judgment granted for $100,000 due under note — Just and convenient
to appoint receiver — Respondent would not co-operate with private appointment of receiver — Respondent's
counter-application dismissed.

Business associations --- Powers, rights and liabilities — Corporate borrowing — Rights and obligations of security
holders — Remedies on default — Miscellaneous

Under February 2012 share purchase agreement, respondent agreed to purchase shares of corporation Z. from
applicant — Price payable in two December 2011 and December 2012 installments of $50,000 — Respondent
granted applicant security interest in all undertaking, property and assets, including equipment via General Security
Agreement — Applicant alleged respondent failed to make December 2011 payment — No payment made in
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244(1) of Bankruptcy and Insolvency Act (Can.) — Applicant was only creditor with registered security interest
against respondent — Applicant seized equipment owned by respondent March 2012 — Respondent objected
seizure illegal — Respondent alleged having paid at least $75,000 towards purchase by payments in March 2011
and April 2011 plus cash payments — Applicant sought order appointing receiver and manager over respondent's
assets and undertaking — Applicant sought judgment for $100,000 for March 2010 promissory note — Respondent
counter-applied for return of equipment and losses — Application allowed — Overwhelming evidence respondent
failed to make first installment payment — None of alleged $90,000 in payments from respondent to applicant
constituted payments under note — Respondent failed to file business records attesting to treatment of payments
— Respondent pointed to no document indicating treatment of amounts as partial payments — None of payments
constituted payments on their face — Payments apparently for supply and delivery of materials — No support for
alleged cash payments totaling $10,000 — Judgment granted for $100,000 due under note — Just and convenient
to appoint receiver — Respondent would not co-operate with private appointment of receiver — Respondent's
counter-application dismissed.
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D.M. Brown J.:

I. Overview

1      1529599 Ontario Limited ("152") applied for orders appointing A. Farber & Partners Inc. as receiver and manager
over the assets and undertaking of Dalcor Inc. ("Dalcor") and judgment against Dalcor in the amount of $100,000.00 in
respect of a promissory note dated March 11, 2010 (the "Note").

2          Dalcor issued a notice of counter-application seeking the return of construction equipment seized by 152 and
damages for losses allegedly suffered as a result of that seizure.

3      The cardinal issue in dispute between the parties is whether Dalcor has paid the first installment of $50,000 under
the Note.

4         I find that Dalcor has not. I grant the relief sought by 152, and I dismiss part of Dalcor's counter-application,
deferring the balance.

II. Procedural history

5      When this application came before me on May 25, 2012, I adjourned the application to permit the calling of viva
voce evidence. In light of new evidence the applicant wished to file on the return of the application on June 22, I further
adjourned the matter and permitted the respondent to file a reply affidavit. The hearing did not proceed as scheduled
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on July 25 because respondent's counsel sought to get off the record. On August 17, 2012 the respondent filed a reply
affidavit. The applicant objected to the relevance of some portions of the affidavit. By endorsement dated September 5,
2012 I wrote: "Dalcor's right of reply was limited to matters raised in that affidavit (June 22), so to extent Mr. Daley's
affidavit of Aug 17/12 (his late-filed reply affidavit) raises any matter which is not proper reply evidence, I will not take
such improper evidence into account." The matter finally proceeded, with viva voce evidence, on September 19, 2012.
Mr. Charles Daley, the principal of Dalcor, represented the company at the hearing.

6      The affidavits filed by both parties were marked as evidence at the hearing and I treated them as the examination-
in-chief of the affiants, Brain Constans, the sole officer and director of 152, and Mr. Daley. Both Mr. Constans and Mr.
Daley were cross-examined at the hearing.

III. The events

A. The February, 2010 share purchase agreement

7      152 used to own Zuron Construction Inc. ("Zuron"). Daley owns Dalcor. Prior to March, 2010, Daley had worked
for Zuron.

8      Under a share purchase agreement dated February 18, 2012, Dalcor purchased all issued and outstanding shares
of Zuron from 152 for the price of $100,000.00, payable in two equal $50,000 installments on December 31, 2011 and
December 31, 2012. At that time Daley operated both Dalcor and Zuron out of premises located at 10 Ruggles Avenue,
Richmond Hill, which they leased from Cobra Power Inc., another company owned by Constans.

9      Amongst the security granted by Dalcor for performance of the obligations set out in the Share Purchase Agreement
were the Note dated March 11, 2010 and a General Security Agreement dated March 11, 2010.

10      Under the Note both Dalcor and Zuron agreed to pay 152 the sum of $50,000 on December 31, 2011 and $50,000
on December 31, 2012. The last paragraph of the Note provided:

This Note shall be open for repayment at any time or times in whole or in part without notice or bonus. This note
shall be due and payable in the event of the sale of the assets of Zuron Construction Inc. and/or there is a transfer
or change of control in the shareholdings of Zuron Construction Inc. by Dalcor Inc.

11      Under the General Security Agreement Dalcor granted to 152 a security interest in all its undertaking, property and
assets, then owned or after-acquired, including equipment. The failure of Dalcor to pay 152 when due any obligation
secured by the GSA constituted an event of default. The GSA provided that upon an event of default 152 would enjoy
the rights and remedies provided by law, including applying to court for the appointment of a receiver of the collateral
and 152 was entitled to take possession of the collateral.

12      Around March 10, 2012, 152 delivered the Zuron shares to the escrow agent specified in the Share Pledge Agreement
entered into between Dalcor and 152.

B. The dispute about whether Dalcor paid under the Note

13      Dalcor was evicted from the Ruggles Avenue premises around the end of October, 2011.

14      152 alleged that Dalcor failed to make the first payment due under the Note on December 31, 2011. On March
8, 2012 counsel for 152 sent a demand letter to Dalcor, to the attention of Daley, demanding payment of the $50,000
due on December 31, 2011. The demand letter included a notice of intention to enforce security under section 244(1) of
the Bankruptcy and Insolvency Act.

15      Dalcor did not make any payments in response to that demand.
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16      Constans deposed that 152 is the only creditor with a registered security interest against Dalcor.

17      On March 21, 2012 representatives of 152 attended at 1880 O'Connor Avenue, Toronto and seized three pieces of
equipment owned by Dalcor. 152 took possession of the equipment, and it now is stored at 10 Ruggles Avenue. 152 also
took possession of a 2006 Caterpillar 906 Loader owned by Dalcor located at the Ruggles Avenue location.

18      On March 26, 2012 Dalcor's counsel responded to the demand letter, describing the seizure of equipment as illegal
because:

[C]ontrary to your client's allegations, our client has made advance payments to your client's company and/or
associated companies, in respect of the Promissory Note on March 10, 2011 and April 20, 2011 in the amounts of
$25,000.00 and $50,000.00 respectively, for a total payment by our client in the amount of $75,000.00.

In that letter, and in a subsequent letter of March 29, 2012, Dalcor demanded the return of the seized equipment.

IV. The positions of the parties

19      152 took the position that Dalcor had not made any payments under the Note and, therefore, its seizure of the
equipment was lawful.

20      Dalcor argued that in 2011 it had made three advance payments under the Note totaling $80,000.00, together with
some cash payments. As a result, Dalcor contended that it was not in default under the Note, the seizures were unlawful,
and it had suffered losses as a result.

V. Analysis

A. Did Dalcor pay $90,000 against the amounts due under the Note?

21      Daley deposed and testified that several payments Dalcor made in 2011 constituted advance payments of amounts
due under the Note:

(i) a Dalcor cheque dated March 2, 2011 in the amount of $5,000 made payable to Kenco Electrical Supply Inc.
in Mississauga;

(ii) a Dalcor cheque dated March 16, 2011 in the amount of $25,000 made payble to Kenco;

(iii) a Dalcor cheque dated April 22, 2011 in the amount of $50,000 made payable to Cobra Power. The "Memo"
section of the cheque recorded the word "loan"; and,

(iv) unspecified cash payments totaling $10,000.

Daley testified that each cheque represented a partial re-payment of amounts due under the Note and the cheques were
made payable to the stated payees at the direction of Constans. The latter denied having given any such directions and
testified that the cheques had nothing to do with the repayment of the amount due under the Note.

22      For the reasons set out below, I do not accept Daley's evidence that these three payments constituted repayments
of the amount due under the Note.

23      First, let me start with what Dalcor omitted to place into evidence. I think one can reasonably assume that Dalcor,
as an operating company, maintains books and records, including financial statements, which record its debts, as well as
any payments made against those debts. Dalcor placed none of its books and records into evidence even though Daley
filed a total of four affidavits. The failure of Dalcor to file business records which showed that the three payments were
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treated, for its internal accounting purposes, as repayments of the amounts due under the Note weighs heavily against
Daley's contention that they were.

24      Second, Dalcor could not point to any document passing between the parties, contemporaneous with any of the
three payments, stating that the payments were to be treated as partial payments of the amounts due under the Notes. The
parties papered the share purchase transaction in a very formal manner, with a Share Purchase Agreement and several
related security documents. This was not a "back of the envelope" deal between two businessmen. Given that context,
one reasonably would expect some formal documentation evidencing specific repayments of monies due under the Note.

25      Third, on their face none of the three cheques were noted as constituting repayments of amounts due under the
Notes.

26           Fourth, regarding the two cheques Dalcor made payable to Kenco, Constans acknowledged that he was a
shareholder in Kenco. At the hearing Daley conceded that Dalcor had bought some supplies from Kenco, perhaps tools.
152 filed a May 2, 2012 letter from Bruce Strain of Kenco stating that the March 18, 2011 cheque for $25,000 was received
from Dalcor "on account for the supply and delivery of electrical materials to various project sites".

27      Although this evidence was filed on an "information and belief" basis, it is noteworthy that Mr. Strain included
with his letter certain Kenco business records. One was a March 2, 2011 deposit slip for Kenco's account at the Meridian
Credit Union which identified, as part of that deposit, the amount of $5,000 from Dalcor "on account". This coincided
with the first Dalcor cheque in that amount dated March 2, 2011. The second was a March 16, 2011 deposit slip for
Kenco's Meridian account recording a deposit of $25,000 on that date of funds from Dalcor "paid on account". This
deposit coincided with Dalcor's second payment to Kenco, the one dated March 16, 2011. At the hearing Daley rejected
the suggestion that these slips recorded funds paid by Dalcor for supplies bought from Kenco and stated that the records
were either erroneous or falsified. I do not accept Daley's evidence on this point. The most probable conclusion to be
drawn from this evidence is that on March 2 and 16, 2011 Dalcor paid Kenco $5,000 and $25,000 on account of supplies
it had purchased and, therefore, those payments did not constitute the repayment of amounts due under the Note.

28      Fifth, regarding Dalcor's April 22, 2011 cheque to Cobra in the amount of $50,000, Daley deposed that as a result
of Dalcor's advance payments, Cobra provided it with a statement evidencing that only $10,000 was owing to Kenco
regarding the Zuron purchase by Dalcor. In support of this statement Daley adduced an August 11, 2001 document
on Cobra letterhead. Under the heading "Monies Owing to Cobra Power Inc." appeared the line item: "Owing Kenco
regarding Zuron Construction Inc. purchases, $10,000". On its face this line item does not reference the Note or the
Share Purchase Agreement.

29      Constans deposed that the $50,000 payment to Cobra was made in partial satisfaction of debts incurred by Dalcor
and Zuron in respect of rent and supplies acquired with Cobra's credit. Constans testified that as of April 20, 2011, just
prior to the $50,000 cheque, Dalcor and Zuron owed Cobra $124,666.20. In response Daley testified that a November 23,
2011 statement produced by Cobra's accountant, Colavita & Associates, showed that no receivables were owing to Cobra
from Zuron or Dalcor at that time. A May 22, 2012 letter the accountant, Joseph Colavita, stated that the document
only showed the trade receivables of Cobra and did not show loans payable by Zuron or Dalcor because they were not
regarded as trade receivables. Mr. Colavita wrote that as of May 22, 2012 Dalcor and Zuron owed Cobra $184,304.
Daley submitted a May 9, 2011 Canada Revenue Agency Notice of Assessment for Dalcor assessing $62,385.11 for
unremitted source deductions, including penalty and interest. As I read his May 10, 2012 affidavit, sworn one year after
that notice of assessment, as of the latter date Dalcor still had not paid the assessed amount.

30      The weight of this evidence shows that at the material time — April, 2011 — Zuron and Dalcor owned significant
sums to Cobra. There is no doubt that the parties worked on some of the same construction projects. Although Daley
attempted to demonstrate that in fact Dalcor and Zuron were loaning large amounts of money to Cobra at that time, an
examination of some of the payments — e.g. the April 13, 2011 cheque for $58,000 — would indicate that the payments
made by Dalcor and Zuron were in the context of ordinary course payments for specific construction projects on which
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both parties were involved. Again, the absence of any of the internal accounting records from Dalcor or Zuron makes
it difficult to accept Daley's characterization of the payments as advances against the Note.

31      Sixth, Daley could provide no support for the various cash payments he contended reduced the overall debt to
$10,000.

32      Finally, the Note bore no interest. Accordingly, while the Note did allow for repayment at any time, the absence
of any interest charged on the principal amount meant little financial incentive existed to make any pre-payment.

33      In sum, the overwhelmingly weight of evidence leads to the conclusion that Dalcor has made no repayments of
the monies due under the Note. I therefore find that Dalcor failed to pay the first installment due under the Note on
December 31, 2011 and, as a result, an event of default occurred under the General Security Agreement.

B. What amount presently is due and owing under the Note?

34      Under the Note Dalcor was required to pay 152 the sum of $100,000.00 in equal, $50,000 payments on December
31, 2011 and December 31, 2012. I have found that Dalcor has not made any payments under the Note. Dalcor therefore
breached its obligation to pay $50,000 on December 31, 2011. The Note did not contain a standard acceleration clause.
However, as noted, the last paragraph of the Note provided that the Note became "due and payable in the event of the
sale of the assets of Zuron Construction Inc."

35      In paragraph 4 of his May 10, 2012 affidavit Daley deposed that Dalcor had taken possession of all the construction
equipment and machinery owned or financed by Zuron, and he detailed the pieces of equipment transferred by Zuron to
Dalcor. Daley stated that 152 had agreed to those transfers. Daley deposed that in 2011 had purchased from the leasor
two pieces of Zuron equipment: a 2006 Caterpillar 420E Backhoe Loader and a 2006 Caterpillar 906 Loader.

36          Constans, in paragraph 42 of his May 13, 2012 affidavit, denied that he had agreed to such transfers. Dalcor
produced no documentary evidence supporting its contention that 152 had agreed to such transfers.

37      Then, in paragraphs 3 and 4 of his May 23, 2012 affidavit, Daley deposed:

At no time was the above noted construction machinery and equipment transferred directly over to Dalcor. Dalcor
as owner of the shares and assets of Zuron, by implication, became the owner of all construction machinery and
equipment owned or financed by Zuron.

Zuron remains the registered owner of all construction equipment and machinery obtained through the transaction
with 152.

38         In contradiction of that evidence 152 adduced documents showing that three of the vehicles owned by Zuron
at the time of the share purchase transaction were, as of May 27, 2011, insured in the name of Dalcor. In his August
17, 2012 reply affidavit Daley did not respond to this evidence, although in paragraphs 24 to 25 of his May 10, 2012
affidavit Daley had characterized one of the pieces — a 2006 Triaxle Trailer — as Dalcor's equipment. At trial Daley
acknowledged that Dalcor owned the three pieces of equipment for which it was designated as the insured.

39          Daley's assertion in paragraphs 3 and 4 of his May 23, 2012 affidavit that "at no time was the above noted
construction machinery and equipment transferred directly over to Dalcor" simply is not borne out by the evidence. On
his own testimony Daley admitted that Dalcor had purchased two pieces of equipment leased by Zuron and it owned
three other pieces for which Dalcor was registered as the insured. From this evidence I conclude that some equipment
owned by Zuron at the time of the share purchase agreement was transferred to or bought by Dalcor. I prefer Constans'
evidence that 152 did not consent to such transfers of Zuron equipment over the inconsistent evidence of Daley on the
point. I therefore find that after the execution of the Note there was a sale of some of the assets of Zuron and that,
in accordance with the terms of the Note, the entire amount under the Note became due and payable. I conclude that
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VI. Summary and Costs

44      By way of summary, I grant judgment in favour of 152 against Dalcor in the amount of $100,000, I appoint Farber
as the receiver-manager of the assets, undertaking and property of Dalcor, and I dismiss the relief sought in paragraph
1(a) of the Notice of Counter-Application.

45      I would encourage the parties to try to settle the costs of this application. If they cannot, 152 may serve and file with
my office written cost submissions, together with a Bill of Costs, by Friday, October 19, 2012. Dalcor may serve and file
with my office responding written cost submissions by Wednesday, October 31, 2012. The costs submissions shall not
exceed three pages in length, excluding the Bill of Costs.
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