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INTRODUCTION 

1. On September 27 2011, Encore Sales (“Encore” or the “Debtor”) filed a Notice of 

Intention to make a Proposal (“NOI”) under Section 50.4 of the Bankruptcy and 

Insolvency Act (the “BIA”).  A. Farber & Partners Inc. (“Farber”) was named as Trustee 

in the NOI filed by Encore (the “Proposal Trustee”).   

2. Encore  is a privately-owned distributor of general and seasonal merchandise to retailers 

throughout North America. Encore Sales is a partnership originally formed by Encore 

Sales Limited, 1326281 Ontario Limited and 1326282 Ontario Limited.  Encore Sales 

Limited ceased being a partner in 2004. 

3. Encore’s operations are run out of a head office located at 333 North Rivermede Road, in 

Concord, Ontario which also houses a 180,000 square foot distribution warehouse which 

handles general merchandise. In addition, Encore also operates a 140,000 square foot 

seasonal distribution warehouse located within close proximity. Both facilities are leased.  

4. Encore supplies Canadian and US retailers with high volume general (described 

hereinafter as “Everyday”) and seasonal (described hereinafter as “Seasonal”) 

merchandise. These Everyday and Seasonal products are sold to a diverse mix of 

approximately 1,500 retail customers.  

5. As at July 31, 2011 Encore employed approximately 170 employees including 

approximately 95 hourly employees and 75 salaried employees. The hourly warehouse 

workers are members of Local 9197 of the United Steelworkers’ Union.  Encore also uses  

30 commission based  sales agents in Canada and the US.  

6. Over the course of the last three years, Encore has experienced declining sales and 

margins, which are attributed in large part to the global economic downturn.  In an effort 

to help increase sales volumes and cover overheads, the Debtor merged its operations 

with a competitor, UWG Global Inc., in 2009.  However the hoped for synergies and 

increased volumes were not fully achieved.  

7. Callidus Capital Corporation (“Callidus”) is Encore’s principal secured creditor pursuant 

to the terms of an Amended Loan Agreement dated December 15, 2009 (the “Loan 

Agreement”). On August 3, 2011, Callidus made demand for payment of the outstanding 
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indebtedness in the amount of approximately $16 million and delivered Notices of 

Intention to Enforce Security pursuant to section 244(1) of the BIA.  Related party 

secured creditors were owed $7.895 million effective September 23, 2011 (hereinafter 

defined as “Related Party Secured Creditors”). The Proposal Trustee has received an 

opinion (subject to the usual qualifications) that both the Callidus and Related Party 

Secured Creditors security are valid and enforceable. 

8. The Debtor, with the assistance of its financial advisor RSM Richter Corporate Finance 

Inc. (“Richters”) reviewed various restructuring alternatives and determined that 

Richters be engaged to conduct a sale process for Encore’s property, assets and 

undertakings (the “Sales Process”) commencing early August 2011. The Sales Process 

was commenced as part of a dual track restructuring, wherein Encore would consider 

both a going concern sale, while continuing to pursue a restructuring of its business and 

affairs.  

9. The Sales Process culminated in Encore entering into an Asset Purchase Agreement with 

CTG Brands Inc. (“CTG”) on September 19, 2011 (the “CTG APA”) for the sale of the 

Everyday product lines comprising of the “Stationary”, “Signature Kitchen” and “Pet” 

product lines and related inventory, goodwill and intellectual property (“IP”).  

10. By Order of the Court dated October 5, 2011 an approval and vesting order was granted 

for the CTG APA transaction (the “CTG Approval Order”), as well as an order of the 

Court providing ancillary relief (“Ancillary Relief Order”), authorizing and directing 

the Proposal Trustee to continue the Sales Process, with authority to retain Richters, 

where required.  A copy of the CTG Approval Order and Ancillary Relief Order are 

attached as Appendix 1 and Appendix 2, respectively.  

11. The CTG APA transaction closed on October 6, 2011, subject to final adjustments for 

inventory. 

12. As a result of the ongoing Sales Process, a further sale agreement (the “Deejay 

Agreement”) was entered into by Encore, for the sale of the non-core “Baby” product 

line,  including inventory, goodwill and IP (the “Deejay Transaction”).  On October 25, 

2011, the Court approved the Deejay Transaction and approved an extension of the time 

to file a Proposal to December 12, 2011 by way of a separate Court Order.  A copy of the 
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October 25, 2011 Court Orders are attached as Appendix 3.  The Deejay Transaction 

closed on November 3, 2011. 

PURPOSES OF THIS REPORT 

13. The purposes of this third report (“Third Report”) are to report on: 

(a) the status of the Sales Process, in particular, efforts to sell the Seasonal 

business;  

(b) the current financial position of Encore; and 

(c) the need for appointment of a Receiver and recommended course of action. 

DISCLAIMER 

14. For the purposes of this report, Farber has relied upon the financial records of the Debtor, 

as well as other information supplied by management.  Farber’s procedures and enquiries 

did not constitute any audit or review engagement.  Farber assumes no responsibility or 

liability for loss or damage occasioned by any party as a result of the circulation, 

publication, reproduction or use of this report.  Any use which any party, other than the 

Court, makes of this report, or any reliance on or a decision made based upon it, is the 

responsibility of such party. 

BACKGROUND – RESTRUCTURING PROCESS TO DATE 

15. As indicated above, the Sales Process has culminated in two court approved transactions 

to sell the inventory and IP of Everyday product lines as follows: (i) the CTG APA 

transaction, and (ii) the Deejay Transaction.  

16. Encore, in conjunction with the Proposal Trustee and Richters, continued to seek 

purchasers for its Seasonal business, including entertaining en-bloc offers, while also 

continuing to invite offers for the remaining non-core Everyday product lines.  In parallel 

with that process, Encore has continued to pare down its non-core Everyday business.   

17. Callidus, Encore’s senior lender, has continued to provide funding support for Encore’s 

operations on a discretionary basis. 
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18. An update on efforts to sell the Seasonal business en-bloc and wind down of the 

remaining business is reported on more fully below. 

SALES PROCESS UPDATE 

Seasonal Business 

19. Richters has continued to assist the Proposal Trustee with the Sales Process. Since last 

reporting to the Court on October 21, 2011, the majority of the Sales Process effort has 

focused on working with parties who had submitted expressions of interest for purchase 

of the Seasonal business.  

20. As at August 29, 2011, the deadline set by Encore and Richters prior to filing the NOI, no 

formal offers were received for the entire Seasonal business. By early October 2011, two 

letters of intent (“LOI”) had been received for the en-bloc purchase of the Seasonal 

business, which at that time remained subject to further due diligence. Both parties were 

provided further time to complete due diligence through the month of October 2011.  

Richters, after consultation with the Proposal Trustee and Callidus, went back to both 

parties on October 22, 2011 to advise each party there was a competing LOI and 

requested both parties to submit their highest and best offers in prescribed format by no 

later than 3:00 p.m. on October 31, 2011. Both parties were  granted a one business-day 

extension, with both parties providing new offers on November 1, 2011. 

21. One party, Link Financial Partners Limited, provided an offer in the prescribed format 

with a deposit (the “Link Offer”), while the other party provided an offer in the form of a 

letter of intent, with no deposit and subject to further conditions and due diligence.  

Ultimately, the Proposal Trustee, in consultation with Richters and Callidus, determined 

that the Link Offer be proceeded with as the preferred offer, as it represented the highest 

and best value being offered for the Seasonal business. 

22. During this time, it was determined that members of the Bloomberg family, which are 

made up of two family branches from the two founding partners, Howard Bloomberg 

(the “Howard Branch”) and Irving Bloomberg (the “Irving Branch”), may have an 

economic interest in the offers, either by way of potential investment or receiving offers 

of employment.  To ensure independence, the Proposal Trustee and its independent legal 

counsel, Chaitons LLP (“Chaitons”), in concert with Richters, took control of the 
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negotiations and, from that point on, kept the terms and conditions of offers confidential 

from the Bloomberg family members. 

THE LINK OFFER 

23. The Link Offer provided for purchase of the Seasonal inventory, IP related to the 

Seasonal business and all of the fixed assets of the Encore business. The major assets 

excluded from the Link Offer were accounts receivable and remaining Everyday 

inventory.  The Link Offer provided for a cash component and a promissory note payable 

over 36 months.  

24. Among other matters, the Link Offer contemplated a definitive asset purchase agreement 

(“APA”) and ancillary agreements being negotiated and finalized, including: (i) a non-

competition agreement with shareholder family members not offered employment, in 

particular, Jordan and Lorne Bloomberg of the Howard Branch (“Non-Competition 

Agreement”); (ii) a transition services agreement (“Transition Agreement”), whereby 

certain Bloomberg family members from the Howard Branch (Lorne and Jordan 

Bloomberg), not offered long-term employment, would provide assistance with launch of 

the new Seasonal business for a limited period; (iii) an agreement by the purchaser to 

collect accounts receivable (“Receivables Collection Agreement”) on behalf of the 

vendor; and (iv) an occupation agreement (“Occupation Agreement”) for the premises 

at 333 North Rivermede Road, Concord, Ontario (“North Rivermede Premises”), where 

the Seasonal business is currently conducted from , to allow Link time to transition the 

business to new and smaller premises.  The North Rivermede Premises is owned 

indirectly by the Bloomberg family through different entities. 

25. The APA was conditional, amongst other matters, on the successful negotiation of the 

Non-Competition Agreement. 

26. Through negotiations with Link, it was clear to the Proposal Trustee and Richters that the 

Irving Branch was participating in the Link Offer and that Stephen Bloomberg had taken 

on a major role in these negotiations.  It also became apparent that there was growing 

tension between the Howard Branch and Irving Branch of the Bloomberg family. 

27. In connection with the negotiation of the APA and ancillary documents, the Howard 

Branch engaged separate legal counsel to negotiate these agreements, while the Link 
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legal counsel acted on behalf of the Irving Branch.  These negotiations extended through 

November 2011. 

28. Despite extensive time and resources committed to negotiations, effective November 29, 

2011 no agreement could be reached on the Non-Competition Agreement and, 

accordingly, no APA could be finalized.   

29. Negotiations for an overall transaction are now at an impasse and there is a high level of 

discord between the two Bloomberg branches. 

30. Given the impasse in the negotiation of the ancillary documents, in particular the Non-

Competition Agreement between the Bloomberg family branches, it is now clear the 

Proposal Trustee will not be able to complete a transaction with Link to sell the Seasonal 

business, which represents the bulk of the remaining business of Encore. In addition, 

given these developments, Callidus has advised the Proposal Trustee that it is unwilling 

to fund the business in the current circumstances.  However, Callidus has indicated it will 

continue to fund the business if Encore is put into receivership, to conduct a short court 

approved sales process. 

31. The need for the appointment of a Receiver is also warranted in that the business, 

although pared down greatly, continues to operate at a loss and burn cash, while Encore 

is without effective management, given the Bloomberg family discord. The continued 

operation of the business by a Receiver appointed by the Court, will avoid an immediate 

liquidation and provide an opportunity for the Receiver to effect a going concern sale of 

the business and maximize value for the benefit of Callidus, Encore’s suppliers, 

employees and other stakeholders.   

WIND DOWN OF REMAINING BUSINESS 

32. In August 2011, Encore announced to its customer base and market that it had made the 

decision to exit the Everyday business. Coincident with that announcement, the Sales 

Process was commenced to sell the Everyday business either en-bloc or by product line. 

Since August 2011 the Everyday product lines and inventory have been sold to Encore’s 

customer base under various sales promotions, while at the same time interested parties 

were invited to make en-bloc individual product line offers. As of the date of this report, 



Page 8 

there remains some interest in the licence and available inventory for several of the 

Everyday product lines.  

33. However given the passage of time, Encore’s focus has been on selling remaining 

Everyday inventory as expeditiously as possible.  In parallel with this process, the second 

warehouse operation located at 140 Great Gulf Drive, Concord (referred to as the “Keele 

Warehouse”)  has continued to be wound down.  As  a consequence, on November 4, 

2011, Encore provided a 30-day notice of disclaimer on the leased premises located at the 

Keele Warehouse.  Effective November 28, 2011 the Keele Warehouse has been fully 

vacated by Encore. 

34. As at November 30, 2011, the remaining operations are comprised of limited warehouse 

operations at the North Rivermede Premises to support ongoing sale of Seasonal 

inventory and residual Everyday inventory, and accounting and administration functions, 

with particular focus on collection of accounts receivable.  With the reduced operations, 

total staffing has reduced from  170 to 40 employees.  

CURRENT FINANCIAL POSITION  

35. Summarized below are the significant assets and liabilities of Encore effective 

November 25, 2011, based on a review of the Debtor’s most recent borrowing base report 

to Callidus and the Debtor’s financial records.   

Assets 

36. As at November 25, 2011, Encore’s principal assets comprise: 

 Accounts receivable of approximately $6.74 million (prior to provision for 

doubtful debts);  

 Inventory at book value of approximately $2.4 million, comprising: Seasonal 

inventory of $1.7 million and Everyday of $700,000; and 

 Fixed Assets with a net book value of $743,000. 
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Liabilities 

37. The Debtor is indebted to Callidus pursuant to the Loan Agreement dated December 15, 

2011 in the approximate amount of $5.775 million effective November 25, 2011. The 

Debtor’s indebtedness to Callidus is secured by, inter alia, general security agreements 

covering all of the Debtor’s assets.   

38. In addition to the Callidus loans, Encore has secured loans from certain related parties 

which are subordinated to the Callidus debt (hereinafter referred to as “Related Party 

Loans).  As at  November 25, 2011 these Related Party Loans totalled approximately 

$7.2 million. These loans have been reduced since the filing of the NOI due to 

Bloomberg family members treating salary payments as loan payments.  All of these 

Related Party Loans are secured by general security agreements, which provide for 

charges over all of the Debtor’s assets.   

39. Other secured creditors appear to have security which is limited to specific assets. 

40. As set out in its First Report, Chaitons has provided an independent legal opinion 

confirming, subject to the usual assumption and qualifications, that Callidus and the 

Related Parties hold valid and enforceable security against all present and future assets, 

property and undertakings of the Debtor and proceeds thereof. The Chaitons security 

opinion also confirms the Related Party’s security is subordinate to Callidus. 

41. Based on its records, Encore has unsecured creditor claims of approximately $6.7 

million.   

Overall Financial Position 

42. Based on the foregoing, it is apparent that the value of Encore’s remaining assets is 

significantly less then its secured debt, and there is no value for its unsecured creditors.  

COURSE OF ACTION 

43. As reported above, given the Sales Process is at an impasse, Callidus has provided notice 

that it is no longer prepared to fund Encore’s business, while under control of the 

Bloomberg Family. Further, there is no reasonable prospect of a viable Proposal being 

made to creditors, as it was originally contemplated that the Bloomberg families would 
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fund a Proposal.  However they have now indicated, given the developments through late 

October and November 2011, they are no longer willing to fund a Proposal. 

44. Accordingly, in the circumstances it would be appropriate for the Court to terminate the 

Proposal Proceedings and appoint a Receiver to continue the operations for a limited 

period of time, while it seeks a purchaser for the Seasonal business and remaining assets. 

45. It is contemplated a short Receiver sale process would encompass the following: 

(a) the Receiver shall not be required to advertise the assets, property and 

undertakings of Encore (“Property”) for sale in any publication or other 

medium; 

(b) the Receiver shall market the Property: 

 to all parties that previously expressed interest in the Property to 

Richters or to the Proposal Trustee, and all other parties known to have 

interest in purchasing the Property, including, without limitation, 

members of the Bloomberg family; 

 to liquidators and auctioneers; and 

 otherwise as the Receiver sees fit in its discretion;  

(c) the Receiver would also be authorized but not be obligated to accept the 

highest, best or any offer, and, if the Receiver deems it appropriate, to negotiate 

with one or more offerors to the exclusion of the others; and 

(d) the Receiver shall aim to return to Court within 10 days of the Order for 

approval of any offer, or combination of offers, if any, that the Receiver has 

selected. 

RECOMMENDATIONS 

46. For the reasons set out above, the Proposal Trustee respectfully recommends that this 

Honourable Court:  

(a) terminate the Proposal proceeding; and 


















































