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Debtors and creditors --- Receivers — Appointment — Application for appointment — Grounds
Debtor was in business of leasing motor vehicles — Debtor was indebted to creditor bank; vehicles
guaranteed indebtedness to $1.5 million — Creditor held security over assets of debtor including general
security agreement under which it had right to appoint receiver of debtor or to apply to court for
appointment of receiver — Under terms of wholesale leasing facility, total advances for used vehicle
financing were not to exceed 30 percent of approved lease portfolio credit line — Creditor's account manager
was informed that used car lease portfolio was 60 percent of leases financed by creditor, well in excess of 30
percent condition of loan — Creditor delivered demands for payment — Creditor applied for appointment
of receiver — Application granted — Debtor relied on decision in which judge was critical of actions of bank
in overstating its case and making unsupportable allegations of fraud — In case at bar there was no basis to
refuse order sought because of alleged misconduct on part of creditor or its counsel — If anything, shoe was
on other foot as factum filed on behalf of debtor was replete with allegations of false assertions on behalf
of creditor, none of which were established — Cited case was relied upon in which it was held that where
security instrument permits appointment of private receiver, extraordinary nature of remedy sought is less
essential to inquiry — It was preferable to have court appointed receiver rather than privately appointed
one as debtor stated that if private appointment was made it would litigate its right to do so.
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APPLICATION by creditor for appointment of private receiver of debtor.

Newbould J.:

1      Bank of Montreal ("BMO") applies for the appointment of PriceWaterhouse Coopers Inc. as national
receiver of the respondents Carnival National Leasing Limited ("Carnival") and Carnival Automobiles
Limited ("Automobiles") under sections 243 (1) of the Bankruptcy and Insolvency Act and 101 of the Courts
of Justice Act.

2      Carnival is in the business of leasing new and used passenger cars, trucks, vans and equipment vehicles.
It has approximately 1300 vehicles in its fleet. Carnival is indebted to BMO for approximately $17 million
pursuant to demand loan facilities. Automobiles guaranteed the indebtedness of Carnival to BMO limited to
$1.5 million. David Hirsh is the president and sole director of Carnival and has guaranteed its indebtedness
to BMO limited to $700,000. BMO holds security over the assets of Carnival and Automobiles, including
a general security agreement under which it has the right to appoint a receiver of the debtors or to apply
to court for the appointment of a receiver. On November 30, 2010 BMO delivered demands for payment
to Carnival, Automobiles and Mr. Hirsh.

3      The respondents contend that no receiver should be appointed. In my view BMO is entitled to appoint
PWC as a receiver of the respondents and it is so ordered for the reasons that follow.

Events leading to demand for payment

4      The respondents quarrel with the actions of BMO leading to the demands for payment and assert that
as a result a receiver should not be appointed.

5      BMO has been Carnival's banker for 21 years. Loans were made annually on terms contained in a term
sheet. Each year BMO did an annual review of the account, after which a new term sheet for the following
year was signed. The last term sheet was signed on January 29, 2010 and was for the 2010 calendar year.
The last annual review, completed on October 27, 2010, recommended a renewal of the credits with various
changes being proposed, including a risk rating upgrade from 45 to 40 and a reduction in the demand
wholesale leasing facility from $21.9 million to $20 million That review, however, was not sent to senior
management for approval and no agreement was made extending the credit facilities to Carnival for the
2011 calendar year.
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6      The 2010 term sheet provided for two major lines of credit. The larger facility was a demand wholesale
leasing facility with a limit of $21.9 million, under which Carnival submitted vehicle leases to BMO. If a
lease was approved BMO advanced up to 100% of the cost of the vehicle and in return received security
over the vehicle. The second facility was a general overdraft facility described as a demand operating loan
with a limit of $1.15 million. The term sheet provided that all lines of credit were made on a demand loan
basis and that BMO reserved the right to cancel the lines of credit "at any time at its sole discretion".

7      Under the terms of the wholesale leasing facility, total advances for used vehicle financing were not
to exceed 30% of the approved lease portfolio credit line. That apparently had been a term of the facility
for many years. The annual review of October 27, 2010 stated that for the past year, the concentration of
used leases was 27.8%. In the previous annual review in 2009, the figure for used lease concentration was
11.6%. Mr. Findlay of the BMO special accounts management unit (SAMU) said on cross-examination
that while he could not say as a fact where those percentages came from, the routine for annual reviews
was for the person preparing the annual review to obtain such figures from the support staff of the bank's
automotive centre.

8      Shortly after the 2010 annual review had been completed, and before it was sent to higher levels of
the bank for approval, Mr. Lavery, the account manager at BMO for Carnival, received information from
someone at BMO, the identity of whom I do not believe is in the record, informing him that the used car
lease portfolio was approximately 60% of the leases financed by BMO, well in excess of the 30% condition
of the loan. That led Mr. Lavery to call Mr. Findlay of SAMU. On November 17, 2010 BMO engaged
PWC to review the operations of Carnival. On November 26, 2010 BMO's solicitors delivered to Carnival a
letter which stated, amongst other things, that BMO would not finance any future leases until PWC's review
engagement was completed, that BMO would no longer allow any overdraft on Carnival's operating line
and that the bank reserved its right to demand payment of any indebtedness at any time in the future.

9      On November 29, 2010 PWC provided its initial report to BMO. It contained a number of matters
of concern to BMO, including itemizing a number of breaches of the lending agreements that Carnival had
with BMO. On November 30, 2010 BMO's solicitors delivered to Carnival a letter itemizing a number of
breaches of the loan agreements, one of which was that advances for used vehicle financing were in excess
of 30% of the approved lease portfolio credit line. Demand for payment under the lines of credit totalling
$17,736,838.45 was made. Following the demand, PWC continued its engagement and discovered a number
of irregularities in the Carnival business, some of which are contained in the affidavit of Mr. Findlay.

10           It turns out that the 30% limit for used vehicle leases had not been met for some time. Carnival
provided to BMO's automotive centre copies of the individual leases and bills of sale which showed the
model year of the car to to be financed and this information was in the BMO automotive centre computer
records. Reports on BMO's website as at December 31, 2008 demonstrated 45% of Carnival's BMO financed
leases were for used vehicles. At December 31, 2009 it was 73% and as at October 31, 2001 it was 60%. The
evidence of Mr. Findlay on cross-examination was that while that information was on the computer system,
it was not known by the account management responsible for the Carnival credits. He acknowledged that
if the account management went to the computer system they would have seen that information but if they
did not they would not have known of it. There is no evidence that Mr. Lavery or others in the account
management of BMO responsible for the Carnival credit were aware before late October, 2010 of the true
percentage of the used car lease portfolio.

11       Mr. Hirsh said on cross-examination that he assumed somebody in control at the bank knew the
percentage of used vehicle leases. Although the loan terms he signed each year contained the 30% condition,
he never suggested that the percentage should be changed to a higher figure. One can argue that Mr. Hirsh
should have told his account manager at BMO that the condition he was agreeing to was not being met.
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Of course if he had done so he could well have faced a likely loss of credit needed to run his business.
The loan terms included a requirement that Carnival provide an annual detailed analysis of the entire lease
portfolio, including a breakdown of the lease concentrations. Had those been provided, it would appear
that the percentage of used vehicle leases would have been reported by Carnival. While the record does not
indicate whether such reports were provided, I think it can be assumed that if they had been, Mr. Hirsh
would have provided that information in his affidavit.

12      Since November 26, 2010, BMO has not financed any further vehicles under the demand wholesale
line of credit. Pending the application to appoint a receiver, BMO has continued to extend the $1.15 million
operating facility, in spite of its demand. Under the terms of the demand wholesale line of credit, Carnival
is obliged after selling vehicles financed by BMO to pay down the wholesale leasing line within 30 days
by transferring the money received from its operating line account to the wholesale leasing line. It has not
always done so and PWC estimates the amount involved to be $814,000. The operating facility is now in
overdraft as a result of the demand for payment.

Issues

(a) Right to enforce payment

13          On a demand loan, a debtor must be allowed a reasonable time to raise the necessary funds to
satisfy the demand. Reasonable time will generally be of a short duration, not more than a few days and
not encompassing anything approaching 30 days. See Kavcar Investments Ltd. v. Aetna Financial Services
Ltd. (1989), 70 O.R. (2d) 225 (Ont. C.A.) per McKinley J.A. See also Toronto Dominion Bank v. Pritchard,
[1997] O.J. No. 4622 (Ont. Div. Ct.) per Farley J.:

5. It is clear therefore that the reasonable time to repay after demand is a very finite time measured in
days, not weeks, and it is not "open ended" beyond this by the difficulties that a borrower may have in
seeking replacement financing, be it bridge or permanent.

14      Under the loan agreements, the credits were on demand and as well BMO had the right to cancel the
credits at any time at its sole discretion. It is now over 70 days since demand for payment was made.

15      I do not see the issue of BMO management not being aware of the percentage of used car leases as
affecting BMO's rights under its loan agreements, even assuming it was all BMO's fault, which I am not at
all sure is the case. There is no evidence that BMO in any way intentionally waived its 30% loan condition,
nor is it the case that it was only a breach of the 30% condition that led to the demand for payment being
delivered to Carnival. There were a number of other concerns that BMO had. In any event, there was no
requirement before demand or termination of the credits that BMO had to have justification to demand
payment. To the contrary, the agreement provided that BMO had the right to terminate the credits at any
time at its sole discretion.

16      In argument, Mr. Tayar said that Carnival needs just a little more time to obtain financing to pay
out the BMO loans. From a legal point of view Carnival has been provided more time than is required.
From a practical point of view, it is very unlikely that Carnival will be able in any reasonably foreseeable
period of time to pay out BMO.

17          The car leasing business for businesses such as Carnival has been very difficult for a number of
years, as acknowledged by Mr. Hirsh. Competitors such as Ford, GM and Chrysler began offering very
low interest rates for new vehicles that Carnival could not provide. The economy led to more customers
missing payments. There were lower sales generally. Carnival's leased assets fell from $49 million in 2006
to $35 million in 2009. Carnival had a profit of $1.2 million in 2006 but in the years 2007 through 2009
had a cumulative net loss of $244,000. While its business was shrinking, Carnival's accounts receivable grew
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significantly, from $1.5 million in 2006 to $2.8 million in 2009, indicating, as Mr. Hirsh acknowledged
on cross-examination, that customers owed more than in the past for lease payments because of difficult
economic times.

18      Carnival also borrowed from RBC to finance its lease portfolio. Some leases were financed with BMO
and some with RBC. In the mid-2000s, the size of Carnival's loan facility with BMO and RBC was about
even. In 2008 RBC stopped lending to Carnival on new leases and since then Carnival has been paying down
its RBC loans. Today Carnival owes RBC approximately $5.6 million. Thus Carnival owes the two banks
approximately $22.6 million.

19      In an affidavit sworn February 8, 2011, Mr. Hirsh disclosed that he has had discussions with TD
Bank and has an indication of a loan of approximately $11.5 million. A deal sheet has yet to be provided to
TD's credit department for approval, but is expected to be considered by the end of February. If approved,
it is contemplated that funds could be advanced sometime in April. Mr. Hirsh states that the TD guidelines
allow TD to advance (i) on new vehicles $6.5 million on leases currently financed by BMO and $1.9 million
on leases currently financed by RBC and (ii) on used vehicles, $2 million on leases currently financed by
BMO and $392,000 on leases currently financed by RBC. A further $2 million would be available on non-
bank financed leases. Thus if a TD loan were granted, at most the amount that would be available to pay
down BMO would be $10.5 million and it might be less if, as is likely, there are not $6.5 million worth of
new car leases currently being financed by BMO.

20      Mr. Hirsh further states in his affidavit that he believes he will be able to pay off the balance of BMO
loans through a combination of TD financing new Carnival leases and the payout of existing leases and/
or sales of Carnival vehicles. No time estimate is given for this and one can only conclude that it would
not be soon.

21           In these circumstances, assuming that it is permissible to consider the chances of refinancing in
considering what a reasonable time would be to permit enforcement of security after a demand for payment,
I do not consider the chances of refinancing in this case to prevent BMO from acting on its security.

22      BMO had the right under its loan agreements to stop financing new vehicle leases and to demand
payment of the outstanding loans. No new term sheet was signed for 2011. Since the demand for payment,
it has provided far more time than required in order to enforce its security. In my view, BMO is entitled
to payment of the outstanding loans and to enforce its security including, if it wished to do so, to privately
appoint a receiver of the assets of Carnival and Automobile or serve notices to the large number of lessees
of the assignment of the leases and require payment directly to BMO.

(b) Court appointed receiver

23      Under section 243 of the BIA and section 101 of the Courts of Justice Act, a court may appoint a
receiver if it is "just and convenient" to do so.

24      In Bank of Nova Scotia v. Freure Village on Clair Creek (1996), 40 C.B.R. (3d) 274 (Ont. Gen. Div.
[Commercial List]), Blair J. (as he then was) dealt with a similar situation in which the bank held security
that permitted the appointment of a private receiver or an application to court to have a court appointed
receiver. He summarized the legal principles involved as follows:

10 The Court has the power to appoint a receiver or receiver and manager where it is "just or
convenient" to do so: the Courts of Justice Act, R.S.O. 1990, c. 43, s. 101. In deciding whether or not
to do so, it must have regard to all of the circumstances but in particular the nature of the property and
the rights and interests of all parties in relation thereto. The fact that the moving party has a right under
its security to appoint a receiver is an important factor to be considered but so, in such circumstances,
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is the question of whether or not an appointment by the Court is necessary to enable the receiver-
manager to carry out its work and duties more efficiently; see generally Third Generation Realty Ltd. v.
Twigg (1991) 6 C.P.C. (3d) 366 at pages 372-374; Confederation Trust Co. v. Dentbram Developments
Ltd. (1992), 9 C.P.C. (3d) 399; Royal Trust Corp. of Canada v. D.Q. Plaza Holdings Ltd. (1984), 54
C.B.R. (N.S.) 18 at page 21. It is not essential that the moving party, a secured creditor, establish that
it will suffer irreparable harm if a receiver-manager is not appointed: Swiss Bank Corp. (Canada) v.
Odyssey Industries Inc. (1995), 30 C.B.R. (3d) 49.

25      It is argued on behalf of Carnival that the appointment of a receiver is an extraordinary remedy to
be granted sparingly and that as it amounts to execution before judgment, there must be strong evidence
that the plaintiff's right to judgment must be exercised sparingly. The cases that support this proposition,
however, are not applicable as they do not deal with a secured creditor with the right to enforce its security.

26      Ryder Truck Rental Canada Ltd. v. 568907 Ontario Ltd. (1987), 16 C.P.C. (2d) 130 (Ont. H.C.) is
relied on by Carnival as supporting its position. That case however dealt with a disputed claim to payments
said to be owing and a claim for damages. The plaintiff had no security that permitted the appointment of
a receiver and requested a court appointed receiver until trial. Salhany L.J.S.C. likened the situation to a
plaintiff seeking execution before judgment and considered that the test to support the appointment of a
receiver was no less stringent than the test to support a Mareva injunction. With respect, that is not the law
of Ontario so far as enforcing security is concerned. The same situation pertained in Anderson v. Hunking,
2010 ONSC 4008 (Ont. S.C.J.) cited by Mr. Tayar. I have serious doubts whether 1468121 Ontario Ltd. v.
663789 Ontario Ltd., 2008 CarswellOnt 7601 (Ont. S.C.J.) cited by Mr. Tayar was correctly decided and
would not follow it.

27      In Bank of Nova Scotia v. Freure Village on Clair Creek, Blair J. dealt with an argument similar to the
one advanced by Carnival and stated that the extraordinary nature of the remedy sought was less essential
where the security provided for a private or court appointed receiver and the issue was essentially whether
it was preferable to have a court appointed receiver rather than a private appointment. He stated:

11. The Defendants and the opposing creditor argue that the Bank can perfectly effectively exercise
its private remedies and that the Court should not intervene by giving the extraordinary remedy of
appointing a receiver when it has not yet done so and there is no evidence its interest will not be well
protected if it did. They also argue that a Court appointed receiver will be more costly than a privately
appointed one, eroding their interests in the property.

12. While I accept the general notion that the appointment of a receiver is an extraordinary remedy,
it seems to me that where the security instrument permits the appointment of a private receiver - and
even contemplates, as this one does, the secured creditor seeking a court appointed receiver - and where
the circumstances of default justify the appointment of a private receiver, the "extraordinary" nature
of the remedy sought is less essential to the inquiry. Rather, the "just or convenient" question becomes
one of the Court determining, in the exercise of its discretion, whether it is more in the interests of all
concerned to have the receiver appointed by the Court or not. This, of course, involves an examination
of all the circumstances which I have outlined earlier in this endorsement, including the potential costs,
the relationship between the debtor and the creditors, the likelihood of maximizing the return on and
preserving the subject property and the best way of facilitating the work and duties of the receiver-
manager

28      In Swiss Bank Corp. (Canada) v. Odyssey Industries Inc. (1995), 30 C.B.R. (3d) 49 (Ont. Gen. Div.
[Commercial List]), in which the bank held security that permitted the appointment of a private or court
ordered receiver, Ground J. made similar observations:
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28. The first submission of counsel for Odyssey and Weston is that there is no risk of irreparable harm
to Swiss Bank if a receiver is not appointed as certificates of pending litigation have been filed against
the real estate properties involved, and there is an existing order restraining the disposition of other
assets. I know of no authority for the proposition that a creditor must establish irreparable harm if
the appointment of a receiver is not granted by the court. In fact, the authorities seem to support the
proposition that irreparable harm need not be demonstrated. (see Bank of Montreal v. Appcon (1981),
33 O.R. (2d) 97).

29      See also Bank of Nova Scotia v. D.G. Jewelry Inc. (2002), 38 C.B.R. (4th) 7 (Ont. S.C.J.) in which
Ground J. rejected the notion that it is necessary where there is security that permits the appointment of a
private or court ordered receiver to establish that the property is threatened with danger, and said that the
test was whether a court ordered receiver could more effectively carry out its duties than it could if privately
appointed. He stated:

I do not think that, in order to appoint an Interim Receiver pursuant to Section 47 of the BIA, I must
be satisfied that there is an actual and immediate danger of a dissipation of assets. The decision of
Nova Scotia Registrar Smith in Royal Bank v. Zutphen Brothers, [1993] N.S.J. No. 640, is not, in my
view, the law of Ontario.

. . .

On the main issue of the test to be applied by the court in determining whether to appoint a Receiver, I
do not think the Ontario courts have followed the Saskatchewan authorities cited by Mr. Tayar which
require a finding that the legal remedies available to the party seeking the appointment are defective or
that the appointment is necessary to preserve the property from some danger which threatens it, neither
of which could be established in the case before this court. The test, which I think this court should
apply, is whether the appointment of a court - appointed Receiver will enable that Receiver to more
effectively and efficiently carry out its duties and obligations than it could do if privately appointed.

30      This is not a case like Royal Bank v. Chongsim Investments Ltd. (1997), 32 O.R. (3d) 565 (Ont. Gen.
Div.) in which Epstein J. (as she then was) dismissed a motion to appoint a receiver. While the loan was a
demand loan and the bank's security permitted the appointment of a receiver, the parties had agreed that
the loan would not be demanded absent default, and Epstein J. held that the bank, acting in bad faith, had
set out to do whatever was necessary to create a default. Thus she held it was not equitable to grant the
relief sought. That case is not applicable to the facts of this case.

31      Carnival relies on a decision in Royal Bank v. Boussoulas, [2010] O.J. No. 3611 (Ont. S.C.J.), in which
Stinson J. was highly critical of the actions of the bank and its counsel in overstating its case and making
unsupportable allegations of fraud in its motion affidavit material and facta filed before him and previously
before Cumming J. He thus declined to continue a Mareva injunction earlier ordered by Cumming J. or
appoint an interim receiver over the defendant's assets. There is no question but that a court can decline to
order equitable relief in the face of misconduct on the part of a party seeking equitable relief.

32      In my view, there is no basis to refuse the order sought because of alleged misconduct on the part
of BMO or its counsel. To the contrary, if anything, the shoe is on the other foot. The factum filed on
behalf of Carnival is replete with allegations of false assertions on behalf of BMO, none of which have been
established.

33      Carnival says the first affidavit of Mr. Findlay was false when it said that the bank first discovered
the high concentration of used cars in late October, 2010, because it says the concentration was on the
bank's website. This ignores the fact that the account management personnel responsible for the Carnival
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account did not know of the high concentration of used car leases in excess of the 30% limit, as testified to
by Mr. Findlay and evident from the loan reviews for the past two years prepared by account management
which stated that the used car concentration was 27.8 and 11.6 %. Although the BMO internal auditors had
conducted quarterly audits, the unchallenged evidence of Mr. Findlay is that the purpose of each audit was
to review whether each individual lease has been properly papered and handled. The audit did not look at
the Carnival portfolio as a whole or to see what percentage of leases were for new or used vehicles.

34      It is argued that BMO has tried to mislead the Court by suggesting that payments received by Carnival
after a leased vehicle was sold were to be held in trust for BMO. There is nothing in this allegation. Mr.
Findlay referred in his affidavit to the term "sold out of trust", or SOT, a term apparently widely used in
the automobile industry, to refer to the situation in which a borrower such as Carnival fails to remit to its
lender the proceeds of sale of a financed vehicle. Mr. Findlay did not say that there was any type of legal
trust, nor did he imply it. He identified what he said were SOTs, as did PWC in its report, and while he said
on cross-examination that he understood that all proceeds from sales of vehicles were paid into Carnival's
account at BMO, Carnival had not paid down its loans with these proceeds as it was required to do under
the loan terms, but rather had kept the money in its operating account available for its operating purposes.
The fact that some of Mr. Findlay's calculations of amounts involved differ from the calculations of PWC
after it was sent in to investigate the situation hardly makes the case that BMO set out to mislead the Court
by a fabrication and by use of falsified numbers, as was alleged in Mr. Tayar's factum.

35      In his first affidavit Mr. Findlay referred to a concern of BMO as set out in the initial report that Mr.
Hirsh was using the Carnival operating line to pay personal mortgages on his home. On cross-examination
he said he understood that the money from the mortgages was put into the Carnival account as an injection
of capital and he agreed that the payment of interest on the mortgages from Carnival's account was not
an improper use of its resources. This is somewhat different from the statement of concern in his affidavit,
but I do not see it as terribly important and as Mr. Findlay was in special account management and not
managing the account, it is quite possible that the difference was due to learning more and changing his
mind. I do not conclude that he set out to mislead the Court.

36      In my view, it would be preferable to have a court appointed receiver rather than a privately appointed
one. Mr. Tayar said that if a private appointment were made, Carnival would litigate its right to do so.
This would not at all be helpful when it is recognized that there are some 1300 vehicles under lease and any
dispute as to whom lease payments were to be paid could quickly dry up or lessen the payments made. There
are already a number of leases in default, and people might opportunistically decide not to pay if there were
a dispute as to who was in control. The prospect of more litigation was a consideration that led Blair J. to
ordering the appointment of a receiver in Bank of Nova Scotia v. Freure Village on Clair Creek.

37      While there may be increased costs over a private receivership, it would appear that this may well be
at the expense of BMO and RBC, the other secured creditor. RBC supports the appointment of a receiver
by the Court. Carnival has accounts receivable of some $4.4 million. As at November 25, approximately $3
million was more than 120 days old. The book value of the leases of $30 million is therefore questionable,
and the repayment of $22.6 owing to BMO and RBC is not assured. Further, a court appointed receiver
would have borrowing powers, which might be required as Cardinal has not so far been able to obtain new
operating credit lines.

38           In the circumstances the order sought by BMO is granted in the form contained in tab 3 of the
application record.

Application granted.
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Subject: Corporate and Commercial; Insolvency
Headnote
Receivers --- Appointment — Application for appointment — General
Receivers — Appointment — Application for appointment — Under s. 101 of Courts of Justice Act court
to consider whether "just and convenient" to appoint receiver or receiver-manager — Fact that creditor
has right under security to appoint receiver being important factor to be considered — Court appointment
possibly allowing privately appointed receiver to carry out duties more efficiently — Courts of Justice Act,
R.S.O. 1990, c. C.43.
The debtor companies owed a bank in excess of $13,200,000 on four mortgages relating to five properties.
Three of the mortgages had matured but had not been repaid. The fourth had not yet matured, but
was in default. The bank applied for summary judgment on the covenants on the mortgages and for the
appointment of a receiver-manager for the five properties. The debtor companies argued that the bank
had agreed to forbear for six months to a year and, therefore, the moneys were not due and owing at the
commencement of the proceedings. They also argued that the bank could effectively exercise its private
remedies and that the court should not intervene to grant the extraordinary remedy of appointing a receiver
when the bank had not yet done so.
Held:
The motions were granted.
The debtor companies' arguments with respect to the motion for summary judgment were without merit.
The principal of the companies admitted that he was well aware that the bank had not waived its rights
under its security or to enforce its security. There was no triable issue.
Under s. 101 of the Courts of Justice Act (Ont.), the court has the power to appoint a receiver or receiver-
manager when it is "just and convenient" to do so. The fact that a creditor has a right under its security
to appoint a receiver is an important factor to be considered. Also to be considered is whether a court
appointment is necessary to enable the privately appointed receiver-manager to carry out its duties more
efficiently. A creditor need not prove that it will suffer irreparable harm if no appointment is made. Where
the creditor seeking the appointment has the right under its security to appoint a receiver-manager itself,
the remedy is less "extraordinary" in nature. Determining whether the appointment is "just and convenient"
becomes a question of whether it is more in the interests of the parties to have the court appoint the
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receiver. In the case at bar, it was appropriate to appoint a receiver-manager. The debtor companies had
been attempting to refinance for a year and a half without success. Further, the parties could not agree on
the best approach for marketing the properties. A court-appointed receiver with a mandate to develop a
marketing plan could resolve that impasse, whereas a privately appointed receiver could not likely do so
without further litigation. Given, however, that there seemed to be a possibility of a refinancing agreement
in the near future, the appointment was postponed for three weeks.
Table of Authorities
Cases considered:

Confederation Trust Co. v. Dentbram Developments Ltd. (1992), 9 C.P.C. (3d) 399 (Ont. Gen. Div.) —
referred to
Irving Ungerman Ltd. v. Galanis (1991), 4 O.R. (3d) 545, 20 R.P.R. (2d) 49 (note), 83 D.L.R. (4th) 734,
1 C.P.C. (3d) 248, (sub nom. Ungerman (Irving) Ltd. v. Galanis) 50 O.A.C. 176 (C.A.) — referred to
Pizza Pizza Ltd. v. Gillespie (1990), 75 O.R. (2d) 225, 45 C.P.C. (2d) 168, 33 C.P.R. (3d) 515 (Gen.
Div.) — referred to
Royal Trust Corp. of Canada v. DQ Plaza Holdings Ltd. (1984), 54 C.B.R. (N.S.) 18, 36 Sask. R. 84
(Q.B.) — referred to
Swiss Bank Corp. (Canada) v. Odyssey Industries Inc. (1995), 30 C.B.R. (3d) 49 (Ont. Gen. Div.
[Commercial List]) — referred to
Third Generation Realty Ltd. v. Twigg Holdings Ltd. (1991), 6 C.P.C. (3d) 366 (Ont. Gen. Div.) —
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Courts of Justice Act, R.S.O. 1990, c. C.43

s. 101referred to
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Ontario, Rules of Civil Procedure

r. 20.01referred to
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MOTION for summary judgment on covenant on mortgages; MOTION for appointment of receiver-
manager.

Blair J.:

1      There are two companion motions here, namely:

(i) the within motion by the Bank for summary judgment on the covenants on mortgages granted by
"Freure Management" and "Freure Village" to the Bank, which mortgages have been guaranteed by
Freure Investments; and

(ii) the motion for appointment by the Court of a receiver-manager over five different properties which
are the subject matter of the mortgages (four of which properties are apartment/townhouse complexes
totalling 286 units and one of which is an as yet undeveloped property).

2      This endorsement pertains to both motions.

The Motion for Summary Judgment

3      Three of the mortgages have matured and have not been repaid. The fourth has not yet matured but,
along with the first three, is in default as a result of the failure to pay tax arrears. The total tax arrears
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outstanding are in excess of $850,000. The Bank is owed in excess of $13,200,000. There is no question
that the mortgages are in default. Nor is it contested that the monies are presently due and owing. The
Defendants argue, however, that the Bank had agreed to forebear or to stand-still for six months to a year
in May, 1995 and therefore submit the monies were not due and owing at the time demand was made and
proceedings commenced.

4      There is simply no merit to this defence on the evidence and there is no issue with respect to it which
survives the "good hard look at the evidence" which the authorities require the Court to take and which
requires a trial for its disposition: see Rule 20.01 and Rule 20.04, Pizza Pizza Ltd. v. Gillespie (1990), 75
O.R. (2d) 225 (Gen. Div.); Irving Ungerman Ltd. v. Galanis (1993) 4 O.R. (3d) 545 (C.A.).

5      On his cross-examination, Mr. Freure admitted:

(i) that he knew the Bank had not entered into any agreement whereby it had waived its rights under
its security or to enforce its security; and

(ii) that he realized the Bank was entitled to make demand, that the individual debtors in the Freure
Group owed the money, that they did not have the money to pay and the $13,200,000 indebtedness
was "due and owing" (see cross-examination questions 46-54, 88-96, 233-243).

6      As to the guarantees of Freure Investments, an argument was put forward that the Bank changed its
position with regard to the accumulation of tax arrears without notice to the guarantor, and accordingly
that a triable issues exists in that regard.

7      No such triable issue exists. The guarantee provisions of the mortgage itself permit the Bank to negotiate
changes in the security with the principal debtor. Moreover, the principal of the principal debtor and the
principal of the guarantor - Mr. Freure - are the same. Finally, the evidence which is relied upon for the
change in the Bank's position - an internal Bank memo from the local branch to the credit committee of the
Bank in Toronto - is not proof of any such agreement with the debtor or change; it is merely a recitation of
various position proposals and a recommendation to the credit committee, which was not followed.

8      Accordingly, summary judgment is granted as sought in accordance with the draft judgment filed today
and on which I have placed my fiat. The cost portion of the judgment will bear interest at the Courts of
Justice Act rate.

Receiver/Manager

9          The more difficult issue for determination is whether or not the Court should appoint a receiver/
manager.

10      It is conceded, in effect, that if the loans are in default and not saved from immediate payment by
the alleged forbearance agreement - which they are, and are not, respectively - the Bank is entitled to move
under its security and appoint a receiver-manager privately. Indeed this is the route which the Defendants
- supported by the subsequent creditor on one of the properties (Boehmers, on the Glencairn property) -
urge must be taken. The other major creditors, TD Bank and Canada Trust, who are owed approximately
$20,000,000 between them, take no position on the motion.

11      The Court has the power to appoint a receiver or receiver and manager where it is "just or convenient"
to do so: the Courts of Justice Act, R.S.O. 1990, c. 43, s. 101. In deciding whether or not to do so, it must have
regard to all of the circumstances but in particular the nature of the property and the rights and interests
of all parties in relation thereto. The fact that the moving party has a right under its security to appoint a
receiver is an important factor to be considered but so, in such circumstances, is the question of whether

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1990314675&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1990314675&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1991353615&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
rshetty
Line

rshetty
Line



Bank of Nova Scotia v. Freure Village on Clair Creek, 1996 CarswellOnt 2328

1996 CarswellOnt 2328, [1996] O.J. No. 5088, 40 C.B.R. (3d) 274

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 4

or not an appointment by the Court is necessary to enable the receiver-manager to carry out its work and
duties more efficiently; see generally Third Generation Realty Ltd. v. Twigg (1991) 6 C.P.C. (3d) 366 (Ont.
Gen. Div.) at pages 372-374; Confederation Trust Co. v. Dentbram Developments Ltd. (1992), 9 C.P.C. (3d)
399 (Ont. Gen. Div.); Royal Trust Corp. of Canada v. D.Q. Plaza Holdings Ltd. (1984), 54 C.B.R. (N.S.)
18 (Sask. Q.B.) at page 21. It is not essential that the moving party, a secured creditor, establish that it
will suffer irreparable harm if a receiver-manager is not appointed: Swiss Bank Corp. (Canada) v. Odyssey
Industries Inc. (1995), 30 C.B.R. (3d) 49 (Ont. Gen. Div. [Commercial List]).

12      The Defendants and the opposing creditor argue that the Bank can perfectly effectively exercise its
private remedies and that the Court should not intervene by giving the extraordinary remedy of appointing
a receiver when it has not yet done so and there is no evidence its interest will not be well protected if it
did. They also argue that a Court appointed receiver will be more costly than a privately appointed one,
eroding their interests in the property.

13      While I accept the general notion that the appointment of a receiver is an extraordinary remedy, it
seems to me that where the security instrument permits the appointment of a private receiver - and even
contemplates, as this one does, the secured creditor seeking a court appointed receiver - and where the
circumstances of default justify the appointment of a private receiver, the "extraordinary" nature of the
remedy sought is less essential to the inquiry. Rather, the "just or convenient" question becomes one of the
Court determining, in the exercise of its discretion, whether it is more in the interests of all concerned to have
the receiver appointed by the Court or not. This, of course, involves an examination of all the circumstances
which I have outlined earlier in this endorsement, including the potential costs, the relationship between the
debtor and the creditors, the likelihood of maximizing the return on and preserving the subject property
and the best way of facilitating the work and duties of the receiver-manager.

14      Here I am satisfied on balance it is just and convenient for the order sought to be made. The Defendants

have been attempting to refinance the properties for 1 1 /2 years without success, although a letter from

Mutual Trust dated yesterday suggests (again) the possibility of a refinancing in the near future. The Bank
and the debtors are deadlocked and I infer from the history and evidence that the Bank's attempts to enforce
its security privately will only lead to more litigation. Indeed, the debtor's solicitors themselves refer to the
prospect of "costly, protracted and unproductive" litigation in a letter dated March 21st of this year, should
the Bank seek to pursue its remedies. More significantly, the parties cannot agree on the proper approach
to be taken to marketing the properties which everyone agrees must be sold. Should it be on a unit by unit
conversion condominium basis (as the debtor proposes) or on an en bloc basis as the Bank would prefer?
A Court appointed receiver with a mandate to develop a marketing plan can resolve that impasse, subject
to the Court's approval, whereas a privately appointed receiver in all likelihood could not, at least without
further litigious skirmishing. In the end, I am satisfied the interests of the debtors themselves, along with
those of the creditors (and the tenants, who will be caught in the middle) and the orderly disposition of the
property are all better served by the appointment of the receiver-manager as requested.

15      I am prepared, in the circumstances, however, to render the debtors one last chance to rescue the
situation, if they can bring the potential Mutual Trust refinancing to fruition. I postpone the effectiveness
of the order appointing Doane Raymond as receiver-manager for a period of three weeks from this date. If
a refinancing arrangement which is satisfactory to the Bank and which is firm and concrete can be arranged
by that time, I may be spoken to at a 9:30 appointment on Monday, June 24, 1996 with regard to a further
postponement. The order will relate back to today's date, if taken out.

16          Should the Bank be advised to appoint Doane Raymond as a private receiver/manager under its
mortgages in the interim, it may do so.

17      Counsel may attend at an earlier 9:30 appointment if necessary to speak to the form of the order.
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APPLICATION by secured lender for appointment of receiver; CROSS-APPLICATION by debtors for
initial order under Companies' Creditors Arrangement Act.

Mesbur J.:

Introduction:

1      I heard this application for the appointment of a receiver and the debtors' cross application for an

initial order under the Companies' Creditors Arrangement Act 1  (CCAA) on December 14, 2011. At the end
of the hearing I made the following endorsement:

For reasons to follow, an order will go in the following terms:

a) The debtors' cross application for an initial order under the CCAA is dismissed.

b) The application to appoint a Receiver is granted, but will not take effect until 5:00 p.m. on
December 20, 2011.

c) If the debtor has obtained alternate financing & has paid the applicant in full by 5:00 p.m.
December 20, 2011 then the Receivership Order will not take effect.

d) If the terms of paragraph (3) [i.e. paragraph (c)] above have not occurred then the Receivership
order will be with effect as of 5:01 pm December 20/11.

e) If the parties cannot agree on the terms of the Receivership order (following the terms of the
Model Order) they may make an appointment to settle the terms of the order.

f) Even if the Receivership Order takes effect on December 20/11 at 5:00 pm nothing prohibits the
Debtor from continuing its efforts to refinance.

2      Counsel tell me the debtor was unable to obtain financing to pay the applicant in full by December 20,
2011. Accordingly, the Receivership Order is now in effect, and it is necessary for me to deliver the reasons
for my decision to appoint a receiver and decline to make an initial order under the CCAA.

3      These are those reasons.

The application and cross-application:

4          The applicant, Callidus, is the respondents' first secured lender. On this application, it sought the

appointment of a Receiver under both the Bankruptcy and Insolvency Act 2  and section 101 of the Courts

of Justice Act. 3  The TD Bank, who is the respondents' second secured lender, supported the receivership
application. It pointed out none of the respondents' refinancing proposals included sufficient financing to
retire the respondents' debt to the TD Bank. Accordingly, the TD Bank took the position that even if the
respondents were able to find alternate financing sufficient to pay out Callidus, the TD Bank would bring
its own application to appoint a receiver under the terms of its own security.

5      The respondents brought a cross-application for relief under the CCAA. Both Callidus and TD Bank
opposed the cross-application.

Facts:
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6      The respondent CarCap is in the business of sub-prime car lease financing. The respondent Cashland
provides sub-prime equity car loans. Both companies are subsidiaries of CarCap Auto Finance Inc., which
itself is a subsidiary of Kaptor Financial Inc. Kaptor Financial owns several other companies, either in
whole or in part. The parties refer to these companies as the Kaptor Group. An individual named Eric
Inspektor controls the entire Kaptor Group, either directly or indirectly.

7      The Kaptor Group, including the respondents, had deposit accounts with the TD Bank. Initially, they
did not have any credit facilities with the TD. Both the respondents and the Kaptor Group had financing
elsewhere. Before Callidus lent operating funds to the respondents, the Laurentian Bank provided an
operating facility to them. In addition, the Kaptor Group used private investors to finance their businesses
through separately incorporated special purpose investment vehicles. They refer to them as "silos". The silos
provided funding either through secured term debentures or preference shares.

Callidus provides financing

8      On September 1, 2011 Callidus replaced the Laurentian Bank as the respondents' first secured lender.
It did so pursuant to a credit facility agreement, under which it agreed to advance a demand loan of up to
$15 million subject to certain margin conditions. The agreement provided that advances were to be used:

a) To pay off the existing indebtedness to the Laurentian Bank;

b) To repay certain silo investors;

c) To provide working capital; and

d) To finance existing and future vehicle lease and vehicle loan transactions.

9      Another term of the agreement required the respondents to establish "blocked" accounts at a bank.
The respondents had to deposit all funds they received from all sources into these blocked accounts. The
respondents established the blocked accounts at the TD Bank.

10      The Callidus credit facility had other provisions that are relevant to this application. The respondents'
representations required them to disclose "all commitments of any lender (other than the Lender) for all
debt for borrowed money, and all debt for borrowed money outstanding of the Borrowers or Corporate

Guarantors." 4  The respondents did not disclose they owed any money to TD Bank, although at the time
they did. In fact, in the schedule where the respondents were required to list their "current debt defaults", they
entered "none". This was not true. I will discuss this more fully in the section "Changes to the respondents'
arrangements with TD Bank", below.

11          The respondents also represented that all the information they had given Callidus was "true and

correct and does not omit any fact necessary in order to make such information not misleading." 5

12           Callidus made its advances to a disbursement account that the respondents maintained. The
disbursement account was also at the TD Bank.

13      The credit facility's terms provided that it was due on demand, and was repayable in full on the earlier
of September 1, 2012 or an event of default. Remedies on default include Callidus' right to appoint a receiver
and to apply to the court to appoint a receiver.

14      The credit facility is fully secured by general security agreements as well as a first ranking secured
interest over the properties, assets and undertakings of the respondents.
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Changes to the respondents' arrangements with TD Bank.

15      The respondents and other Kaptor Group companies initially had only deposit accounts with the TD
Bank. Their banking arrangements did not include any overdraft or credit facilities. In July and August of
2011 the TD noticed what it characterized as a high rate of unusual activity in the respondents' accounts as
well as in those of other Kaptor Group companies.

16      What was unusual is that more than $60 million in cheques passed through various Kaptor Group
accounts. On August 18, 2011 about $18 million flowed through in a single day. TD Bank viewed this as
unusual since the businesses generally had annual revenue of about $24 million. That day, the TD Bank
froze the Kaptor Group accounts. When they froze the accounts, they were in an overdraft position of about
$7 million, contrary to their banking arrangements with the TD.

17          TD Bank then entered into an accommodation agreement with the Kaptor Group, including the
respondents. The accommodation agreement, which was dated August 23, 2011, provided a secured loan
of $5 million to cover the overdraft, and to provide some working capital. The loan was to be repaid in full
by August 29, 2011. It was not.

Callidus advances

18           Callidus knew nothing about the Kaptor Group/respondents' overdraft with the TD Bank, the
accommodation agreement or their failure to repay the TD loan. On September 1, 2011 Callidus made its
first advance into the respondents' disbursement accounts. The advance totalled just over $8.4 million and
was used to pay out the Laurentian Bank debt, make payments to silo investors and provide working capital
of just under $1 million. Clearly, given the respondents' situation with TD Bank at the time of the advance,
the respondents were in breach of their representations to Callidus in the credit facility agreement.

The TD Bank's accommodation agreement is amended, then terminated

19           Since the TD Bank had not been repaid, it entered into an agreement to amend the original
accommodation agreement. The amending agreement was dated September 7, 2011, a week after Callidus
had advanced. The amending accommodation agreement provided for the Kaptor Group to acknowledge
it was in overdraft at that date to the extent of $2.6 million. TD Bank agreed to advance up to $2 million
(instead of the original $5 million) to cover the overdraft. TD Bank was to be repaid in full by September
12, 2011. Again, it was not.

20      On September 16, TD Bank entered into an agreement to terminate the accommodation agreement.
In the termination agreement TD Bank agreed to extend the financing subject to certain paydowns, and
with the requirement that the financing be paid in full by September 30. Once again, Kaptor Group failed
to pay off the debt. It remains outstanding. Currently, the respondents owe the TD Bank about $1 million.

21      By this point the respondents had set up the required blocked account and disbursement accounts at
TD Bank, and Callidus had advanced. By this point as well, TD Bank was no longer prepared to do business
with the respondents. As part of its termination agreement with the respondents, TD Bank required them
to transfer the blocked accounts and disbursement accounts within 90 days of September 16, 2011.

22          Before TD Bank made its various accommodation agreements with the respondents and Kaptor
Group, there was a three week period in September where the TD Bank returned as NSF many cheques
the respondents had written for payroll, investor payments and dealer and supplier payments. The NSF
cheques to silo investors also put the respondents in breach of their obligations to Callidus.

Callidus learns of the debt with TD Bank
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23      Callidus did not learn of any of the respondents' agreements with TD Bank, or the security they had
given the Bank until three weeks after Callidus had made its first advance. It was only around that time
that Eric Inspektor, who essentially controls the Kaptor Group, including the respondents, told Callidus
that the respondents and other Kaptor Group companies maintained accounts with the TD Bank. He said
that their arrangements with the TD Bank permitted the TD Bank to offset overdrafts in one corporate
account against deposits in another, including the disbursement accounts into which Callidus deposited its
advances to the respondents.

24      Mr. Inspektor explained that because of the overdraft position the Kaptor Group found itself in,
the TD Bank had returned as NSF some of the cheques the respondents had written to some silo investors
under Callidus' initial advance. It was one of the conditions of the advance that these investors were to be
paid from the advance. Until this time, Callidus knew nothing of any debt the respondents owed to TD
Bank. Callidus also did not know that one of the conditions of its initial advance had not been fulfilled -
that is, paying off some specific silo investors.

25           Matters deteriorated. TD Bank dishonoured various Cashland cheques for things like payroll,
dealership payments and business expenses. Dealers were complaining to the Ontario Motor Vehicle
Industry Council.

The field audit

26      Under the terms of its security, Callidus was permitted to conduct a field audit of the respondents.
When it did, it discovered that some government remittances were made late. It also learned that Mr.
Inspector had directed funds in various Kaptor Group accounts to cover overdrafts in other accounts. This
might have included diversion of funds from the respondents to cover overdrafts of other Kaptor Group
companies. Over $300,000 in September lease and loan payments had been deposited into the disbursement
accounts instead of into the blocked accounts. Mr. Inspektor and his wife deposited nearly $700,000 into
the disbursement accounts instead of the blocked accounts. Again, this constituted a breach of the terms
of the credit facility agreement.

The Callidus demand

27      Needless to say, all of this created significant concern for Callidus. Callidus took the position that
the respondents had made misrepresentations and material non-disclosure to it. It viewed the respondents'
actions as constituting material breaches of the credit facility agreement. It was not prepared to continue to
lend. On October 18, 2011 it demanded payment in full, pursuant to the terms of the credit facility agreement.
It also served notice under section 244 of the BIA of its intention to enforce its security.

The Callidus forbearance agreement and events following

28      On October 25, 2011 Callidus entered into a forbearance agreement with the respondents. Callidus
agreed to forbear from enforcing its rights, but only on a day-to-day basis. The agreement permitted Callidus
to terminate it at any time, in its sole and absolute discretion.

29      In the Callidus forbearance agreement the respondents have acknowledged Callidus' BIA Notices
are valid. They agree not to contest the validity of the demands for payment. They waive the 10-day notice
period, and consent to the immediate enforcement of Callidus' security.

30          The forbearance agreement also required the respondents to hire a new interim executive officer
to replace Mr. Inspektor, who ceased to have any managerial role, or any cheque signing authority. The
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respondents also agreed to hire MNP corporate Finance Inc. to find them alternate financing so they could
pay out Callidus by April 30, 2012. They were not able to secure alternate financing in this way.

31      The agreement also required the respondents to submit a complete restructuring plan to Callidus by
November 30, 2011. First, the plan had to be acceptable to Callidus, and second had to be completed by
December 31, 2011. The respondents have been unable to comply with either of these conditions.

32      Although the parties concede the term is not enforceable, the Callidus forbearance agreement also
contains a promise from the respondents not to commence any restructuring or reorganization proceedings
under either the BIA or CCAA.

33      Since the forbearance agreement, Callidus says the respondents' financial position has deteriorated
more. The loan balance has increased by more than $770,000 while the lease rental stream has dropped by
about $225,000. By the end of November, the respondents were in an over advance position of more than
$1.2 million.

34      Callidus was not prepared to continue without changes to the arrangement. On November 16, Callidus
told the respondents it would continue to fund under the credit facility if and only if there was a minimum
cash injection at least $500,000 into the businesses by subordinated debt or equity within two days, and the
respondents would also have to fund their 30% of the cost of buying new vehicles for lease. The respondents
failed to fulfil either of these conditions.

35      On November 24, Callidus terminated the forbearance agreement, and told the respondents it would
apply to court to have a receiver appointed.

36      Even though it has terminated the forbearance agreement, Callidus continues to provide some funding
to the respondents. It does so at its discretion, in order to protect its security.

37      The respondents have been looking for alternate financing. They have not been able to secure any.

Discussion:

38         Callidus takes the position that the respondent made material misrepresentations even before the
first advance. It says had it known of the respondents' situation with TD Bank it would never have agreed
to advance in the first place. Now it sees the respondents' financial position deteriorating. Its demand for
payment has not been satisfied. The respondents' revenue stream is declining, meaning it cannot acquire
new vehicles to lease. Callidus says this results in a reduction of its security, while the debt increases. As a
result, Callidus says it is just and convenient to appoint a receiver in order to protect its security and the
interests of other stakeholders.

39      For their part, the respondents accuse Callidus of taking an aggressive and unreasonable position
(even though every position Callidus has taken has been supported by the specific terms of either the credit
facility or the forbearance agreement.) The respondents point out that they are not actually behind in their
payments. They view the interim financial officer who is now in place as being akin to a "soft receivership",
and suggested that if they were able to have a CCAA stay in place for thirteen weeks, they would be able to
restructure. They did not, however, present any restructuring plan, even in very draft form.

Receiver?

40      Callidus brought its receivership application under both section 101 of the Courts of Justice Act, and
s.47 of the BIA. The test to appoint a receiver under the CJA requires the court to conclude it would be just
and convenient to do so. The court may appoint an interim receiver under s. 47 of the BIA if and only if
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the court is persuaded a receiver is necessary to protect the debtor's estate or the interests of the creditor
who sent a notice under s. 244(1) of the BIA.

41      The question is whether it is more in the interests of all concerned to have the receiver appointed or

not. 6  In order to answer the question the court must consider all the circumstances of the case, particularly:

a) The effect on the parties of appointing the receiver. This includes potential costs and the
likelihood of maximizing return on and preserving the subject property;

b) The parties' conduct; and

c) The nature of the property and the rights and interests of all parties in relation to it. 7

42      Receivers are considered an "extraordinary" remedy, much in the same way as granting an injunction
is considered an extraordinary remedy. The law is clear, however, that an applicant who wishes the court

to appoint a receiver need not show irreparable harm if a receiver is not appointed. 8

43      Many security instruments will specifically contemplate appointing a receiver. The fact that the creditor
has a right to appoint a receiver under its security is therefore an important consideration. Generally, a
court will appoint a receiver when it is necessary to enforce rights between the parties or to preserve of
assets pending judgment. Receivers will also be appointed where there is a serious apprehension about the
safety of the assets.

44      Here, of course, the credit facility agreement itself specifically contemplated appointing a receiver.
Following the reasoning in Fruere Village, the "extraordinary" nature of the remedy is therefore less
important here than it might otherwise be.

45      This leads me to consider the interests of all concerned, in order to determine whether the test under
either the Courts of Justice Act or Bankruptcy and Insolvency Act, or both, has been met.

46      What is the likely effect on the parties of appointing a receiver? From Callidus' point of view, it will
allow it to protect its security, and dispose of it in an organized and court-supervised fashion. It proposes
to sell the businesses as a going concern, in order to maximize value for all stakeholders. The respondents
concede that a possible restructuring plan might be to liquidate, in which case the hope would also be a
going concern sale. In this regard, I see no difference in outcome if a receiver is appointed.

47           Callidus has legitimate concerns about the businesses continuing as a going concern while the
respondents attempt to restructure. The respondents have stopped purchasing vehicles for lease. They have
no money to do so. As a result, the value of Callidus' security is declining.

48      The activities in the TD accounts that led to the Bank's freezing them suggest companies that were
out of financial control, operating outside of the normal course of business.

49      The respondents' difficulties with the TD Bank overdraft arose in August of last year. They have been
given every opportunity since then to cure their defaults, and have failed to do so.

50          Similarly, the respondents have been in default with Callidus since it demanded payment in mid
October of last year, and delivered its notice of intention to enforce its security. Even though Callidus had
agreed to forbear, the respondents have failed to honour the terms of the forbearance agreement.

51           Neither Callidus nor TD Bank has faith in the respondents' management. This is a factor that

supports appointing a receiver. 9  While the interim executive officer Mr. Willis has brought some stability
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to the businesses, they cannot operate without further borrowing, and none is available. Without further
borrowing, the respondents cannot purchase new inventory for lease, and thus its inventory is declining.
What this means is that its lease and loan revenues are also declining, while its debt load to Callidus is
increasing. All this suggests to me that appointing a receiver is necessary in order to protect Callidus' security
from further erosion.

52      The respondents' past conduct also gives cause for concern if there is no receiver who can manage the
businesses and arrange for an orderly sale under the court's supervision.

53         As to the nature of the property, I note that Callidus' security is declining in value. Both secured
creditors' rights in it are being eroded. The court must put an end to the continued haemorrhaging of money.
Given the respondents' failure to come up with even a rudimentary restructuring plan, it is time for a receiver
to take control, and manage the businesses to the extent necessary to result in an orderly liquidation to
protect the interests of all stakeholders.

54      At the hearing of the application and cross-application, the respondents urged me to consider only
the current situation with the businesses, and look to the future, rather than to problems in the past. Even
doing only this, there is no comfort to Callidus. The respondents have repeatedly sought new financing
and failed - even after I made the receivership order, but held it in abeyance so they could refinance. Most
importantly, nothing prevents the respondents from continuing their efforts to restructure, even though I
have appointed a receiver.

CCAA?

55      The respondents took the position that granting an initial order under the CCAA is the proper way
to proceed. They point to the fact that Mr. Willis (the interim executive officer) says the businesses are not
out of control, are not a disaster, and are good businesses that will not deteriorate if a stay is granted and
the companies are allowed to restructure. I disagree.

56           The respondents have no operating capital. They are borrowers in default, with two unwilling
lenders who are unprepared to lend more. Under the CCAA these lenders have no obligation to advance

more funds. 10  Without further advances, the respondents cannot continue to operate without further
deterioration in inventory of vehicles and the resulting deterioration in revenue.

57      The respondents ask, what is the harm in letting them reorganize? While that is an interesting question,
it is not the test. It seems to me this is nothing more than a last ditch effort on the respondents' part to

stave off the inevitable. In Marine Drive Properties Ltd., Re 11  the court put a similar situation this way:
"to put in bluntly, the Petitioners have sought CCAA protection to buy time to continue their attempts
to raise new funding ... they need time to 'try to pull something out of the hat.'" Or, as Farley J. put it in

Inducon Development Corp., Re, 12  "... CCAA is designed to be remedial; it is not however designed to be
preventative. CCAA should not be the last gasp of a dying company; it should be implemented if it is to be
implemented, at a stage prior to the death throe."

58      Here, the respondents only brought their application after Callidus had brought its application for
a receiver. The respondents knew in November that Callidus intended to seek a receiver. They waited until
they had been served with the receivership application before launching their own effort to restructure. As
a result, the cross-application for CCAA relief seems more a defensive tactic than a bona fide attempt to
restructure. The respondents have no restructuring plan. They have no outline of a plan. They do not have
even a "germ of a plan". Again, as the court said in Inducon:
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[W]hile it is desirable to have a formalized plan when applying, it must be recognized as a practical
matter that there may be many instances where only an outline is possible. I think it inappropriate,
absent most unusual and rare circumstances, not to have a plan outline at a minimum, in which case
then I would think that there would be requisite for the germ of a plan.

59      The respondents have been attempting to refinance for some time. They have failed to meet every
deadline for payment they agreed to with Callidus as well as with the TD Bank. Even when I delayed the
date for the receivership order to take effect in order to give the respondents time to complete a refinancing,
they were unable to do so.

60      The absence of even a "germ of a plan" militates against granting relief under the CCAA.

61      Finally, in considering the question of whether to grant relief under the CCAA, I must also look at
the position of the two major secured creditors. Neither will support a plan of arrangement. They represent
a considerable part of the respondents' creditors. I have no evidence any other creditors would support a
plan, either. I see no merit in making an initial order and imposing a stay in circumstances where a plan of
arrangement is most likely going to be defeated.

62      Having considered all these factors, I decline to grant relief under the CCAA.

Conclusion:

63      It is for these reasons I made the order I did on December 14, 2011.
Application granted on certain terms; cross-application dismissed.

Footnotes

1 R.S.C. 1985 c. C-36

2 R.S.C. 1985 c. B-3 as amended

3 R.S.O. 1990, c. C-43, as amended

4 Credit facility agreement paragraph 17(k)

5 Ibid. paragraph 17(q)
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Morawetz J.:

1      This application is brought by Bank of Montreal (the "Bank") and seeks the appointment of a receiver
in respect of Sherco Properties Inc. ("Sherco") and Sherk Farm Limited ("Farm"), both of which are owned
by the respondent, Mr. Donald Sherk. The Bank also seeks a receivership order in respect of two residential
properties owned by Mr. Sherk pursuant to receivership clauses in the mortgages held by the Bank in respect
of same.

Background

2          Sherco is the principal debtor in connection with a series of loan facilities extended by the Bank.
Both Sherco, as principal debtor, and Farm, as guarantor, have granted general security agreements to the
Bank in respect of the indebtedness of Sherco. Mr. Sherk and Cosher Properties Inc. ("Cosher") have each
executed guarantees of the indebtedness of Sherco as well as providing other security.

3      The Bank takes the position that, as of September 9, 2013, Sherco was indebted to the Bank pursuant
to the credit facilities in the amount of $2,619,669.95, together with outstanding interest, fees and costs, all
accrued daily to the date of payment (the "Indebtedness").

4      The respondents do not directly challenge the amount of the Indebtedness, other than to state that the
debt of Sherco was settled in August 2013 at $2,300,000 and that the additional costs added in for legals,
appraisals and receivership are unreasonable and not in accord with the terms of the credit facility.
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5      Sherco is a developer and sub-divider of real property in Ontario and carries on business in Midland,
Ontario. Mr. Sherk is listed as the sole officer and director of Sherco, Farm and Cosher.

6      Pursuant to the credit facility letter, Sherco has granted to the Bank security over all of its personal
property pursuant to a general security agreement dated September 21, 2006 (the "GSA").

7           In addition, Sherco granted to the Bank a demand $6,500,000 first mortgage over lands known
municipally as the Bellisle Heights Subdivision. The mortgage provides for the appointment of a receiver
and manager in the event of default.

8          As additional security, Mr. Sherk granted the Bank a $5,263,000 guarantee, dated November 22,
2007 (the "Sherk Guarantee"). Mr. Sherk also granted two separate and independent collateral demand
mortgages in support of his guarantee, each in the principal amount of $275,000, over real property
known as 317 and 325 Estate Court, Midland, Ontario (collectively with the Sherk Guarantee, the "Sherk
Guarantor Security"). Each mortgage also contains an appointment of receiver and manager provision in
the event of default.

9      Farm also granted the guarantee of the Sherco Indebtedness and delivered to the Bank a $5,263,000
guarantee dated November 22, 2007 ("Farm Guarantee"). Farm also granted a general security agreement
("Farm GSA") to the Bank dated September 21, 2006.

10      Cosher, as security for the Sherco obligations to the Bank, granted a $770,000 guarantee to the Bank
dated November 22, 2007 (the "Cosher Guarantee").

11      In November 2007, Cosher also granted to the Bank, as security for its guarantee, an assignment
of a mortgage granted to Cosher by its mortgagor, Coland Developments Corporation. The respondents
challenge the amounts outstanding under this mortgage.

The Bellisle Project

12      The Bank advanced Sherco the funds in connection with Sherco's development of Phase 1 of a property
development in Penetanguishene known as the Bellisle Heights Subdivision (the "Bellisle Project").

13      The Bellisle Project was to be developed in four proposed phases. After Phase I was completed, there
was a significant shortfall of funds which were to repay the Bank. The Bank contends that, as a result, it had
concerns about the financial prospects of the Bellisle Project and Sherco's ability to repay the Bank from
future proceeds of the sale of presently undeveloped land over which the Bank holds security.

14      In January 2011, the Bank advised Mr. Sherk that it was not willing to fund the development of any
further phases of the Bellisle Project and that alternative funding for Phase II and all subsequent phases
should be sourced by Sherco. This position was apparently reiterated on a number of occasions.

15      At the present time, neither alternative funding nor sale of properties sufficient to repay the Bank
has materialized.

16         Over much of this period, since August 2012, Sherco has failed to make interest payments to the
Bank. The Bank takes the position, which is unchallenged, that Sherco has been in default of its obligations
for over 14 months.

17      As of September 9, 2013, interest arrears total approximately $124,346.79.
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18      In addition, realty taxes in respect of those properties secured by Bank mortgages have fallen into
arrears. The Bank contends that this is another breach of the agreements it has with Sherco. Current
property tax arrears over the Estate Court properties mortgaged to the Bank amount to:

(a) 317 Estate Court: $50,721.52;

(b) 325 Estate Court: $59,596.49.

19      The Bank takes the position that Sherco and Mr. Sherk have been afforded an abundance of time
to secure alternative financing and that the financial risk of permitting Sherco this time has been borne by
the Bank, to the prejudice of its secured position. The Bank acknowledges that Sherco has made efforts to
secure alternative financing, but take the position that Sherco has not been able to source financing which
would repay the Indebtedness in full. The Bank also contends that all proposals put forth by Sherco to
date have involved either the Bank being required to accept a lesser amount than the total indebtedness,
or accept payment on a deferred basis.

20      On May 31, 2013, the Bank demanded payment from Sherco of all amounts then outstanding under the
credit facilities, together with interest, fees and costs, and issued a Notice of Intention to Enforce Security
("NITES") to Sherco pursuant to s. 244 of the Bankruptcy and Insolvency Act (the "BIA").

21      On the same day, the Bank also demanded payment from:

(a) Mr. Sherk, pursuant to the Sherk Guarantee, and also issued NITES;

(b) Farm, pursuant to the Farm Guarantee, all amounts outstanding by Sherco, and also issued NITES;
and

(c) Cosher, pursuant to the Cosher Guarantee in the amount of $700,000.

22      The Bank acknowledges that, in spring 2013, discussions took place regarding a proposed financing
of Phase IIa (i.e. only a portion of Phase II) from Desjardins ("Desjardins Financing"). The terms of the
financing proposed by Desjardins were not agreeable to the Bank, as Desjardins required the discharge
of the Bank's mortgage over the entire Phase II lands (including the undeveloped Phase IIb). The Bank
contends that, while it was prepared to consider a postponement of its mortgage to Desjardins, it was not
prepared to consider an outright discharge.

23      The Bank had other concerns with the Desjardins proposal including:

(a) the $800,000 to be advanced by Desjardins was insufficient to pay off the Indebtedness;

(b) the remaining realty tax arrears;

(c) Sherco continued not to pay its monthly interests;

(d) there was no plan put forward as to how the balance of the Indebtedness would be paid; and

(e) the Bank was concerned about servicing issues regarding the phases of development.

24      Sherco continued to search for further sources of alternative financing including negotiations with
First Source Mortgage Corporation. However, the Bank indicated that the First Source Letter of Intent
did not represent a firm mortgage commitment from First Source and there had been no waiver of the
conditions contained in the Letter of Intent.
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25      The Bank contends it worked together with Sherco through July 2013 in an attempt to reach a deal
that would (i) permit the financing to proceed, while (ii) allowing the Bank sufficient comfort and to retain
adequate security. On August 1, 2013, the parties agreed upon how to proceed. The terms were set out in
a Forbearance Agreement (the "August Forbearance") which was sent to Sherco's counsel and accepted by
Sherco.

26      The parties appear to have differing versions with respect to whether the August Forbearance was
"put in place". However, I do accept that issues arose with the performance of the August Forbearance and,
as noted by counsel to the Bank, in part, these issues related to requirements on the part of First Source
which were not acceptable to the Bank and which First Source ultimately did not waive.

27      Negotiations continued and on August 13, 2013 and it appeared that the parties were very close to
concluding a deal under which Sherco would pay $2,300,000 in exchange for a complete release. However,
the $2,300,000 payment (the "Cash Payout") did not materialize.

Positions of the Parties

28      Counsel to the Bank submits that the Bank is entitled under the terms of its security to appoint a
receiver upon default. The Bank is of the view that it has been more than generous in providing Mr. Sherk
with the opportunity to either sell the secured properties and repay the Bank or obtain alternative financing
to continue with the development of the Bellisle Project. Neither has happened.

29      In response to the contention of Mr. Sherk that he is best positioned to sell the properties in question,
the Bank points out that he has already attempted to sell both the Bellisle Property and the Estate Court
properties without success.

30      The Bank also takes the position that it has lost confidence in Mr. Sherk. Of particular concern, are
the following:

(a) after permitting Mr. Sherk to access the Cosher mortgage proceeds, the Bank contends that
it subsequently learned that Mr. Sherk used these funds for non-permitted purposes. There is no
allegation that Mr. Sherk used the funds in an improper manner, but rather that he reallocated the
payments within the corporate group;

(b) Mr. Sherk has failed to make good on his promises when agreements between the Bank and Sherco
have been reached;

(c) Mr. Sherk has allowed realty taxes to erode the Bank's security; and

(d) Mr. Sherk has allowed large amounts of unpaid interest to accrue.

31      The Bank also contends that it is entitled to appoint a receiver under the terms of its security and, due
to the loss of confidence in Mr. Sherk, the Bank wishes that the sale process be controlled by an independent
court-supervised receiver.

32      From the standpoint of Sherco, counsel submits that there is no evidence of any urgency to appoint
a receiver.

33      Counsel also points out that the main security is unserviced land suitable for subdivision, that the
land is vacant and that there is no resistance to the Bank's enforcement.
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34      Counsel also submits that the other main security, a matrimonial home and another which is vacant,
have some equity and there is no resistance to vacant possession.

35      In short, counsel contends that there is nothing that should attract additional court costs and receiver
and counsel fees, all to the detriment of the guarantors. There is no active business to conduct or supervise,
nor is there income or a need to preserve or protect.

36      From the standpoint of the respondents, the issue is whether a court-appointed receiver or receiver
manager should be appointed on this record. Counsel points out that the Bank has the right to go into
possession for default, foreclose, seek a sale or appoint a private receiver or receiver manager. Counsel
contends that there are no compelling reasons to permit the receivership appointment.

37      Counsel also submits that the Bank grounds its application in the delay that has occurred over the
last many months, but that delay was mutual and could have, and should have, resulted in a settlement.

Law

38      The statutory provisions relied upon by the Bank provide that a receiver may be appointed where
it is "just or convenient" to do so.

39      Section 243(1) of the BIA provides that, on application by a secured creditor, a court may appoint a
receiver to do any or all of the following if it considers to be just or convenient to do so:

(a) take possession of all or substantially all of the inventory, accounts receivable or other property of
an insolvent person or bankrupt that was acquired for or used in relation to a business carried on by
the insolvent person or bankrupt;

(b) exercise any control that the court considers advisable over that property and over the insolvent
person's or bankrupt's business; or

(c) take any other action that the court considers advisable.

40      Section 101 of the Courts of Justice Act states:

In the Superior Court of Justice, an interlocutory injunction or mandatory order may be granted or a
receiver or a receiver and manager may be appointed by an interlocutory order, where it appears to a
judge of the court to be just or convenient to do so.

41      In determining whether it is just or convenient to appoint a receiver under both statutes, a court must
have regard to all of the circumstances of the case, particularly the nature of the property and the rights and
interests of all parties in relation to the property. See Bank of Nova Scotia v. Freure Village on Clair Creek
(1996), 40 C.B.R. (3d) 274 (Ont. Gen. Div. [Commercial List]).

42      Where the security instrument governing the relationship between the debtor and the secured creditor
provides for a right to appoint a receiver upon default, this has the effect of relaxing the burden on the
applicant seeking to have the receiver appointed. While the appointment of a receiver is generally regarded
as an extraordinary equitable remedy, courts do not regard the nature of the remedy as extraordinary or
equitable where the relevant security document permits the appointment of a receiver. This is because the
applicant is merely seeking to enforce a term of an agreement that was assented to by both parties. See
Textron Financial Canada Ltd. v. Chetwynd Motels Ltd., 2010 BCSC 477 (B.C. S.C. [In Chambers]); Freure
Village, supra; Canadian Tire Corp. v. Healy, 2011 ONSC 4616 (Ont. S.C.J. [Commercial List]) and Bank
of Montreal v. Carnival National Leasing Ltd., 2011 ONSC 1007 (Ont. S.C.J.).
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43      Counsel to the respondents contends that this situation should be governed by Bank of Nova Scotia
v. Sullivan Investments Ltd. (1982), 21 Sask. R. 14 (Sask. Q.B.) where Estey J. (as he then was) reasoned
as follows:

...that where a security agreement provides for the appointment of a receiver manager the court will
not intercede and grant an application to appoint a receiver manager unless it is shown to be necessary
for the receiver manager to more efficiently carry out its work and duty.

44      Similar comments were stated in Royal Bank v. White Cross Properties Ltd. (1984), 53 C.B.R. (N.S.)
96 (Sask. Q.B.).

45           Counsel to the respondents contends that there is nothing in the material before the courts to
demonstrate that the appointment is just or convenient or a threat to the contractual remedies.

46      Having reviewed the record and, hearing submissions, I cannot give effect to the position put forth
by the respondents, except with respect to the matrimonial home.

47      I have reached this conclusion for the following reasons:

(a) the terms of the security held by the Bank in respect of Sherco and Farm permit the appointment
of a receiver;

(b) the terms of the mortgages permit the appointment of a receiver upon default;

(c) the value of the security continues to erode as interest and tax arrears continue to accrue;

(d) Mr. Sherk contends that, with his assistance and knowledge, the Bank will get the highest and most
value from the sale of the lands. It has been demonstrated over the past two years that Mr. Sherk has
not been able to accomplish a refinancing or a sale.

48      In my view the time has come to turn the sales process over to an independent court officer. The security
documents provide for this remedy. The involvement in the process of the court officer will minimize the
fallout of litigation between the parties, which could result in a further delay and protracted post-transaction
litigation.

49      In the event the properties become subject to a proposed sale by the receiver, and Mr. Sherk takes
issue with the manner of their sale or the price obtained, he will have the full opportunity to object to the
approval of the sale.

50           I am satisfied that it is both just and convenient and efficient for the Bellisle Project lands to be
marketed and sold by a receiver. I am also satisfied that the same receiver can also manage the sale of the
vacant Estates Court property.

51      However, I have not been persuaded that it is necessary to appoint a receiver over the matrimonial
property occupied by Mr. Sherk. The involvement of a receiver over the matrimonial home in these
circumstances is potentially far more invasive than necessary. With respect to the property, it is open for
the Bank to pursue its remedies pursuant to the mortgage, including power of sale and foreclosure.

52      In the result, I have concluded that it is both just and convenient to appoint Albert Gelman Inc. as
receiver in respect of:

(a) Sherco;
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(b) Farm; and

(c) 317 Estates Court

53      The application in respect of Sherco, Farm and 317 Estates Court entities is granted.

54      The receivership order does not extend to the matrimonial home of 325 Estate Court. However, the
Bank is free to pursue its other contractual remedies in respect of this property.

55      The Bank is also entitled to its costs on this application.
Application granted.
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option raisonnable que celle d'accorder l'ordonnance — Ordonnance de confidentialité aurait des effets
bénéfiques considérables sur le droit de la société d'État à un procès équitable et à la liberté d'expression —
Ordonnance de confidentialité n'aurait que des effets préjudiciables minimes sur le principe de la publicité
des débats et sur la liberté d'expression — Effets bénéfiques de l'ordonnance l'emportaient sur ses effets
préjudiciables — Loi canadienne sur l'évaluation environnementale, L.C. 1992, c. 37, art. 5(1)b) — Règles
de la Cour fédérale, 1998, DORS/98-106, r. 151, 312.
Procédure --- Communication de la preuve — Interrogatoire préalable — Étendue de l'interrogatoire —
Confidentialité — Divers types de confidentialité
Ordonnance de confidentialité était nécessaire parce que la divulgation des documents confidentiels
menacerait gravement l'intérêt commercial important de la société d'État et parce qu'il n'y avait aucune autre
option raisonnable que celle d'accorder l'ordonnance — Ordonnance de confidentialité aurait des effets
bénéfiques considérables sur le droit de la société d'État à un procès équitable et à la liberté d'expression —
Ordonnance de confidentialité n'aurait que des effets préjudiciables minimes sur le principe de la publicité
des débats et sur la liberté d'expression — Effets bénéfiques de l'ordonnance l'emportaient sur ses effets
préjudiciables — Loi canadienne sur l'évaluation environnementale, L.C. 1992, c. 37, art. 5(1)b) — Règles
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The federal government provided a Crown corporation with a $1.5 billion loan for the construction and
sale of two CANDU nuclear reactors to China. An environmental organization sought judicial review of
that decision, maintaining that the authorization of financial assistance triggered s. 5(1)(b) of the Canadian
Environmental Assessment Act. The Crown corporation was an intervenor with the rights of a party in the
application for judicial review. The Crown corporation filed an affidavit by a senior manager referring to
and summarizing confidential documents. Before cross-examining the senior manager, the environmental
organization applied for production of the documents. After receiving authorization from the Chinese
authorities to disclose the documents on the condition that they be protected by a confidentiality order, the
Crown corporation sought to introduce the documents under R. 312 of the Federal Court Rules, 1998 and
requested a confidentiality order. The confidentiality order would make the documents available only to
the parties and the court but would not restrict public access to the proceedings.
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The trial judge refused to grant the order and ordered the Crown corporation to file the documents in their
current form, or in an edited version if it chose to do so. The Crown corporation appealed under R. 151
of the Federal Court Rules, 1998 and the environmental organization cross-appealed under R. 312. The
majority of the Federal Court of Appeal dismissed the appeal and the cross-appeal. The confidentiality
order would have been granted by the dissenting judge. The Crown corporation appealed.
Held: The appeal was allowed.
Publication bans and confidentiality orders, in the context of judicial proceedings, are similar. The analytical
approach to the exercise of discretion under R. 151 should echo the underlying principles set out in Dagenais
v. Canadian Broadcasting Corp., [1994] 3 S.C.R. 835 (S.C.C.). A confidentiality order under R. 151 should be
granted in only two circumstances, when an order is needed to prevent serious risk to an important interest,
including a commercial interest, in the context of litigation because reasonable alternative measures will
not prevent the risk, and when the salutary effects of the confidentiality order, including the effects on the
right of civil litigants to a fair trial, outweigh its deleterious effects, including the effects on the right to free
expression, which includes public interest in open and accessible court proceedings.
The alternatives to the confidentiality order suggested by the Trial Division and Court of Appeal were
problematic. Expunging the documents would be a virtually unworkable and ineffective solution. Providing
summaries was not a reasonable alternative measure to having the underlying documents available to
the parties. The confidentiality order was necessary in that disclosure of the documents would impose a
serious risk on an important commercial interest of the Crown corporation, and there were no reasonable
alternative measures to granting the order.
The confidentiality order would have substantial salutary effects on the Crown corporation's right to a fair
trial and on freedom of expression. The deleterious effects of the confidentiality order on the open court
principle and freedom of expression would be minimal. If the order was not granted and in the course of the
judicial review application the Crown corporation was not required to mount a defence under the Canadian
Environmental Assessment Act, it was possible that the Crown corporation would suffer the harm of having
disclosed confidential information in breach of its obligations with no corresponding benefit to the right of
the public to freedom of expression. The salutary effects of the order outweighed the deleterious effects.
Le gouvernement fédéral a fait un prêt de l'ordre de 1,5 milliards de dollar en rapport avec la construction
et la vente par une société d'État de deux réacteurs nucléaires CANDU à la Chine. Un organisme
environnemental a sollicité le contrôle judiciaire de cette décision, soutenant que cette autorisation d'aide
financière avait déclenché l'application de l'art. 5(1)b) de la Loi canadienne sur l'évaluation environnementale.
La société d'État était intervenante au débat et elle avait reçu les droits de partie dans la demande de
contrôle judiciaire. Elle a déposé l'affidavit d'un cadre supérieur dans lequel ce dernier faisait référence
à certains documents confidentiels et en faisait le résumé. L'organisme environnemental a demandé la
production des documents avant de procéder au contre-interrogatoire du cadre supérieur. Après avoir
obtenu l'autorisation des autorités chinoises de communiquer les documents à la condition qu'ils soient
protégés par une ordonnance de confidentialité, la société d'État a cherché à les introduire en invoquant la
r. 312 des Règles de la Cour fédérale, 1998, et elle a aussi demandé une ordonnance de confidentialité. Selon
les termes de l'ordonnance de confidentialité, les documents seraient uniquement mis à la disposition des
parties et du tribunal, mais l'accès du public aux débats ne serait pas interdit.
Le juge de première instance a refusé l'ordonnance de confidentialité et a ordonné à la société d'État de
déposer les documents sous leur forme actuelle ou sous une forme révisée, à son gré. La société d'État a
interjeté appel en vertu de la r. 151 des Règles de la Cour fédérale, 1998, et l'organisme environnemental a
formé un appel incident en vertu de la r. 312. Les juges majoritaires de la Cour d'appel ont rejeté le pourvoi
et le pourvoi incident. Le juge dissident aurait accordé l'ordonnance de confidentialité. La société d'État a
interjeté appel.
Arrêt: Le pourvoi a été accueilli.
Il y a de grandes ressemblances entre l'ordonnance de non-publication et l'ordonnance de confidentialité
dans le contexte des procédures judiciaires. L'analyse de l'exercice du pouvoir discrétionnaire sous le régime
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de la r. 151 devrait refléter les principes sous-jacents énoncés dans l'arrêt Dagenais c. Société Radio-Canada,
[1994] 3 R.C.S. 835. Une ordonnance de confidentialité rendue en vertu de la r. 151 ne devrait l'être que
lorsque: 1) une telle ordonnance est nécessaire pour écarter un risque sérieux pour un intérêt important, y
compris un intérêt commercial, dans le cadre d'un litige, en l'absence d'autres solutions raisonnables pour
écarter ce risque; et 2) les effets bénéfiques de l'ordonnance de confidentialité, y compris les effets sur les
droits des justiciables civils à un procès équitable, l'emportent sur ses effets préjudiciables, y compris les effets
sur le droit à la liberté d'expression, lequel droit comprend l'intérêt du public à l'accès aux débats judiciaires.
Les solutions proposées par la Division de première instance et par la Cour d'appel comportaient toutes
deux des problèmes. Épurer les documents serait virtuellement impraticable et inefficace. Fournir des
résumés des documents ne constituait pas une « autre option raisonnable » à la communication aux
parties des documents de base. L'ordonnance de confidentialité était nécessaire parce que la communication
des documents menacerait gravement un intérêt commercial important de la société d'État et parce qu'il
n'existait aucune autre option raisonnable que celle d'accorder l'ordonnance.
L'ordonnance de confidentialité aurait d'importants effets bénéfiques sur le droit de la société d'État à un
procès équitable et à la liberté d'expression. Elle n'aurait que des effets préjudiciables minimes sur le principe
de la publicité des débats et sur la liberté d'expression. Advenant que l'ordonnance ne soit pas accordée et
que, dans le cadre de la demande de contrôle judiciaire, la société d'État n'ait pas l'obligation de présenter
une défense en vertu de la Loi canadienne sur l'évaluation environnementale, il se pouvait que la société
d'État subisse un préjudice du fait d'avoir communiqué cette information confidentielle en violation de ses
obligations, sans avoir pu profiter d'un avantage similaire à celui du droit du public à la liberté d'expression.
Les effets bénéfiques de l'ordonnance l'emportaient sur ses effets préjudiciables.
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I. Introduction

1      In our country, courts are the institutions generally chosen to resolve legal disputes as best they can
through the application of legal principles to the facts of the case involved. One of the underlying principles
of the judicial process is public openness, both in the proceedings of the dispute, and in the material that is
relevant to its resolution. However, some material can be made the subject of a confidentiality order. This
appeal raises the important issues of when, and under what circumstances, a confidentiality order should
be granted.

2      For the following reasons, I would issue the confidentiality order sought and, accordingly, would allow
the appeal.

II. Facts

3          The appellant, Atomic Energy of Canada Ltd. ("AECL"), is a Crown corporation that owns and
markets CANDU nuclear technology, and is an intervener with the rights of a party in the application for
judicial review by the respondent, the Sierra Club of Canada ("Sierra Club"). Sierra Club is an environmental
organization seeking judicial review of the federal government's decision to provide financial assistance in
the form of a $1.5 billion guaranteed loan relating to the construction and sale of two CANDU nuclear
reactors to China by the appellant. The reactors are currently under construction in China, where the
appellant is the main contractor and project manager.

4      The respondent maintains that the authorization of financial assistance by the government triggered s.
5(1)(b) of the Canadian Environmental Assessment Act, S.C. 1992, c. 37 ("CEAA"), which requires that an
environmental assessment be undertaken before a federal authority grants financial assistance to a project.
Failure to undertake such an assessment compels cancellation of the financial arrangements.

5      The appellant and the respondent Ministers argue that the CEAA does not apply to the loan transaction,
and that if it does, the statutory defences available under ss. 8 and 54 apply. Section 8 describes the
circumstances where Crown corporations are required to conduct environmental assessments. Section 54(2)
(b) recognizes the validity of an environmental assessment carried out by a foreign authority provided that
it is consistent with the provisions of the CEAA.

6      In the course of the application by Sierra Club to set aside the funding arrangements, the appellant
filed an affidavit of Dr. Simon Pang, a senior manager of the appellant. In the affidavit, Dr. Pang referred
to and summarized certain documents (the "Confidential Documents"). The Confidential Documents are
also referred to in an affidavit prepared by Dr. Feng, one of AECL's experts. Prior to cross-examining Dr.
Pang on his affidavit, Sierra Club made an application for the production of the Confidential Documents,
arguing that it could not test Dr. Pang's evidence without access to the underlying documents. The appellant
resisted production on various grounds, including the fact that the documents were the property of the
Chinese authorities and that it did not have authority to disclose them. After receiving authorization by the
Chinese authorities to disclose the documents on the condition that they be protected by a confidentiality
order, the appellant sought to introduce the Confidential Documents under R. 312 of the Federal Court
Rules, 1998, SOR/98-106, and requested a confidentiality order in respect of the documents.

7      Under the terms of the order requested, the Confidential Documents would only be made available
to the parties and the court; however, there would be no restriction on public access to the proceedings.
In essence, what is being sought is an order preventing the dissemination of the Confidential Documents
to the public.
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8      The Confidential Documents comprise two Environmental Impact Reports on Siting and Construction
Design (the "EIRs"), a Preliminary Safety Analysis Report (the "PSAR"), and the supplementary affidavit
of Dr. Pang, which summarizes the contents of the EIRs and the PSAR. If admitted, the EIRs and the PSAR
would be attached as exhibits to the supplementary affidavit of Dr. Pang. The EIRs were prepared by the
Chinese authorities in the Chinese language, and the PSAR was prepared by the appellant with assistance
from the Chinese participants in the project. The documents contain a mass of technical information and
comprise thousands of pages. They describe the ongoing environmental assessment of the construction site
by the Chinese authorities under Chinese law.

9          As noted, the appellant argues that it cannot introduce the Confidential Documents into evidence
without a confidentiality order; otherwise, it would be in breach of its obligations to the Chinese authorities.
The respondent's position is that its right to cross-examine Dr. Pang and Dr. Feng on their affidavits would
be effectively rendered nugatory in the absence of the supporting documents to which the affidavits referred.
Sierra Club proposes to take the position that the affidavits should therefore be afforded very little weight
by the judge hearing the application for judicial review.

10          The Federal Court of Canada, Trial Division, refused to grant the confidentiality order and the
majority of the Federal Court of Appeal dismissed the appeal. In his dissenting opinion, Robertson J.A.
would have granted the confidentiality order.

III. Relevant Statutory Provisions

11      Federal Court Rules, 1998, SOR/98-106

151.(1) On motion, the Court may order that material to be filed shall be treated as confidential.

(2) Before making an order under subsection (1), the Court must be satisfied that the material should
be treated as confidential, notwithstanding the public interest in open and accessible court proceedings.

IV. Judgments below

A. Federal Court of Canada, Trial Division, [2000] 2 F.C. 400

12          Pelletier J. first considered whether leave should be granted pursuant to R. 312 to introduce the
supplementary affidavit of Dr. Pang to which the Confidential Documents were filed as exhibits. In his
view, the underlying question was that of relevance, and he concluded that the documents were relevant
to the issue of the appropriate remedy. Thus, in the absence of prejudice to the respondent, the affidavit
should be permitted to be served and filed. He noted that the respondents would be prejudiced by delay, but
since both parties had brought interlocutory motions which had contributed to the delay, the desirability
of having the entire record before the court outweighed the prejudice arising from the delay associated with
the introduction of the documents.

13           On the issue of confidentiality, Pelletier J. concluded that he must be satisfied that the need
for confidentiality was greater than the public interest in open court proceedings, and observed that the
argument for open proceedings in this case was significant given the public interest in Canada's role as a
vendor of nuclear technology. As well, he noted that a confidentiality order was an exception to the rule of
open access to the courts, and that such an order should be granted only where absolutely necessary.

14      Pelletier J. applied the same test as that used in patent litigation for the issue of a protective order,
which is essentially a confidentiality order. The granting of such an order requires the appellant to show a
subjective belief that the information is confidential and that its interests would be harmed by disclosure.
In addition, if the order is challenged, then the person claiming the benefit of the order must demonstrate
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objectively that the order is required. This objective element requires the party to show that the information
has been treated as confidential, and that it is reasonable to believe that its proprietary, commercial and
scientific interests could be harmed by the disclosure of the information.

15      Concluding that both the subjective part and both elements of the objective part of the test had been
satisfied, he nevertheless stated: "However, I am also of the view that in public law cases, the objective test
has, or should have, a third component which is whether the public interest in disclosure exceeds the risk
of harm to a party arising from disclosure" (para. 23).

16          A very significant factor, in his view, was the fact that mandatory production of documents was
not in issue here. The fact that the application involved a voluntary tendering of documents to advance the
appellant's own cause as opposed to mandatory production weighed against granting the confidentiality
order.

17      In weighing the public interest in disclosure against the risk of harm to AECL arising from disclosure,
Pelletier J. noted that the documents the appellant wished to put before the court were prepared by others
for other purposes, and recognized that the appellant was bound to protect the confidentiality of the
information. At this stage, he again considered the issue of materiality. If the documents were shown to be
very material to a critical issue, "the requirements of justice militate in favour of a confidentiality order.
If the documents are marginally relevant, then the voluntary nature of the production argues against a
confidentiality order" (para. 29). He then decided that the documents were material to a question of the
appropriate remedy, a significant issue in the event that the appellant failed on the main issue.

18      Pelletier J. also considered the context of the case and held that since the issue of Canada's role as a
vendor of nuclear technology was one of significant public interest, the burden of justifying a confidentiality
order was very onerous. He found that AECL could expunge the sensitive material from the documents,
or put the evidence before the court in some other form, and thus maintain its full right of defence while
preserving the open access to court proceedings.

19      Pelletier J. observed that his order was being made without having perused the Confidential Documents
because they had not been put before him. Although he noted the line of cases which holds that a judge
ought not to deal with the issue of a confidentiality order without reviewing the documents themselves, in
his view, given their voluminous nature and technical content as well as his lack of information as to what
information was already in the public domain, he found that an examination of these documents would
not have been useful.

20      Pelletier J. ordered that the appellant could file the documents in current form, or in an edited version
if it chose to do so. He also granted leave to file material dealing with the Chinese regulatory process in
general and as applied to this project, provided it did so within 60 days.

B. Federal Court of Appeal, [2000] 4 F.C. 426

(1) Evans J.A. (Sharlow J.A. concurring)

21      At the Federal Court of Appeal, AECL appealed the ruling under R. 151 of the Federal Court Rules,
1998, and Sierra Club cross-appealed the ruling under R. 312.

22      With respect to R. 312, Evans J.A. held that the documents were clearly relevant to a defence under s.
54(2)(b), which the appellant proposed to raise if s. 5(1)(b) of the CEAA was held to apply, and were also
potentially relevant to the exercise of the court's discretion to refuse a remedy even if the Ministers were in
breach of the CEAA. Evans J.A. agreed with Pelletier J. that the benefit to the appellant and the court of
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being granted leave to file the documents outweighed any prejudice to the respondent owing to delay and
thus concluded that the motions judge was correct in granting leave under R. 312.

23          On the issue of the confidentiality order, Evans J.A. considered R. 151, and all the factors that
the motions judge had weighed, including the commercial sensitivity of the documents, the fact that the
appellant had received them in confidence from the Chinese authorities, and the appellant's argument that
without the documents it could not mount a full answer and defence to the application. These factors had
to be weighed against the principle of open access to court documents. Evans J.A. agreed with Pelletier J.
that the weight to be attached to the public interest in open proceedings varied with context and held that,
where a case raises issues of public significance, the principle of openness of judicial process carries greater
weight as a factor in the balancing process. Evans J.A. noted the public interest in the subject matter of the
litigation, as well as the considerable media attention it had attracted.

24      In support of his conclusion that the weight assigned to the principle of openness may vary with context,
Evans J.A. relied upon the decisions in AB Hassle v. Canada (Minister of National Health & Welfare),
[2000] 3 F.C. 360 (Fed. C.A.), where the court took into consideration the relatively small public interest at
stake, and Ethyl Canada Inc. v. Canada (Attorney General) (1998), 17 C.P.C. (4th) 278 (Ont. Gen. Div.), at
p. 283, where the court ordered disclosure after determining that the case was a significant constitutional
case where it was important for the public to understand the issues at stake. Evans J.A. observed that
openness and public participation in the assessment process are fundamental to the CEAA, and concluded
that the motions judge could not be said to have given the principle of openness undue weight even though
confidentiality was claimed for a relatively small number of highly technical documents.

25      Evans J.A. held that the motions judge had placed undue emphasis on the fact that the introduction of
the documents was voluntary; however, it did not follow that his decision on the confidentiality order must
therefore be set aside. Evans J.A. was of the view that this error did not affect the ultimate conclusion for
three reasons. First, like the motions judge, he attached great weight to the principle of openness. Secondly,
he held that the inclusion in the affidavits of a summary of the reports could go a long way to compensate for
the absence of the originals, should the appellant choose not to put them in without a confidentiality order.
Finally, if AECL submitted the documents in an expunged fashion, the claim for confidentiality would rest
upon a relatively unimportant factor, i.e., the appellant's claim that it would suffer a loss of business if it
breached its undertaking with the Chinese authorities.

26      Evans J.A. rejected the argument that the motions judge had erred in deciding the motion without
reference to the actual documents, stating that it was not necessary for him to inspect them, given that
summaries were available and that the documents were highly technical and incompletely translated. Thus,
the appeal and cross-appeal were both dismissed.

(2) Robertson J.A. (dissenting)

27      Robertson J.A. disagreed with the majority for three reasons. First, in his view, the level of public
interest in the case, the degree of media coverage, and the identities of the parties should not be taken into
consideration in assessing an application for a confidentiality order. Instead, he held that it was the nature
of the evidence for which the order is sought that must be examined.

28           In addition, he found that without a confidentiality order, the appellant had to choose between
two unacceptable options: either suffering irreparable financial harm if the confidential information was
introduced into evidence or being denied the right to a fair trial because it could not mount a full defence
if the evidence was not introduced.

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2000542021&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2000542021&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1998453038&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)


Sierra Club of Canada v. Canada (Minister of Finance), 2002 SCC 41, 2002 CSC 41,...

2002 SCC 41, 2002 CSC 41, 2002 CarswellNat 822, 2002 CarswellNat 823...

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 10

29      Finally, he stated that the analytical framework employed by the majority in reaching its decision
was fundamentally flawed as it was based largely on the subjective views of the motions judge. He rejected
the contextual approach to the question of whether a confidentiality order should issue, emphasizing the
need for an objective framework to combat the perception that justice is a relative concept, and to promote
consistency and certainty in the law.

30          To establish this more objective framework for regulating the issuance of confidentiality orders
pertaining to commercial and scientific information, he turned to the legal rationale underlying the
commitment to the principle of open justice, referring to Edmonton Journal v. Alberta (Attorney General),
[1989] 2 S.C.R. 1326 (S.C.C.). There, the Supreme Court of Canada held that open proceedings foster the
search for the truth, and reflect the importance of public scrutiny of the courts.

31      Robertson J.A. stated that, although the principle of open justice is a reflection of the basic democratic
value of accountability in the exercise of judicial power, in his view, the principle that justice itself must
be secured is paramount. He concluded that justice as an overarching principle means that exceptions
occasionally must be made to rules or principles.

32      He observed that, in the area of commercial law, when the information sought to be protected concerns
"trade secrets," this information will not be disclosed during a trial if to do so would destroy the owner's
proprietary rights and expose him or her to irreparable harm in the form of financial loss. Although the case
before him did not involve a trade secret, he nevertheless held that the same treatment could be extended to
commercial or scientific information which was acquired on a confidential basis and attached the following
criteria as conditions precedent to the issuance of a confidentiality order (at para. 13):

(1) the information is of a confidential nature as opposed to facts which one would like to keep
confidential; (2) the information for which confidentiality is sought is not already in the public domain;
(3) on a balance of probabilities the party seeking the confidentiality order would suffer irreparable
harm if the information were made public; (4) the information is relevant to the legal issues raised in the
case; (5) correlatively, the information is "necessary" to the resolution of those issues; (6) the granting
of a confidentiality order does not unduly prejudice the opposing party; and (7) the public interest in
open court proceedings does not override the private interests of the party seeking the confidentiality
order. The onus in establishing that criteria one to six are met is on the party seeking the confidentiality
order. Under the seventh criterion, it is for the opposing party to show that a prima facie right to a
protective order has been overtaken by the need to preserve the openness of the court proceedings. In
addressing these criteria one must bear in mind two of the threads woven into the fabric of the principle
of open justice: the search for truth and the preservation of the rule of law. As stated at the outset, I
do not believe that the perceived degree of public importance of a case is a relevant consideration.

33           In applying these criteria to the circumstances of the case, Robertson J.A. concluded that the
confidentiality order should be granted. In his view, the public interest in open court proceedings did not
override the interests of AECL in maintaining the confidentiality of these highly technical documents.

34      Robertson J.A. also considered the public interest in the need to ensure that site-plans for nuclear
installations were not, for example, posted on a web-site. He concluded that a confidentiality order would
not undermine the two primary objectives underlying the principle of open justice: truth and the rule of law.
As such, he would have allowed the appeal and dismissed the cross-appeal.

V. Issues

35         
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A. What is the proper analytical approach to be applied to the exercise of judicial discretion where a
litigant seeks a confidentiality order under R. 151 of the Federal Court Rules, 1998?

B. Should the confidentiality order be granted in this case?

VI. Analysis

A. The Analytical Approach to the Granting of a Confidentiality Order

(1) The General Framework: Herein the Dagenais Principles

36           The link between openness in judicial proceedings and freedom of expression has been firmly
established by this Court. In Canadian Broadcasting Corp. v. New Brunswick (Attorney General), [1996]
3 S.C.R. 480 (S.C.C.) [hereinafter New Brunswick], at para. 23, La Forest J. expressed the relationship as
follows:

The principle of open courts is inextricably tied to the rights guaranteed by s. 2(b). Openness permits
public access to information about the courts, which in turn permits the public to discuss and put
forward opinions and criticisms of court practices and proceedings. While the freedom to express ideas
and opinions about the operation of the courts is clearly within the ambit of the freedom guaranteed
by s. 2(b), so too is the right of members of the public to obtain information about the courts in the
first place.

Under the order sought, public access and public scrutiny of the Confidential Documents would be
restricted; this would clearly infringe the public's freedom of expression guarantee.

37           A discussion of the general approach to be taken in the exercise of judicial discretion to grant
a confidentiality order should begin with the principles set out by this Court in Dagenais v. Canadian
Broadcasting Corp., [1994] 3 S.C.R. 835 (S.C.C.). Although that case dealt with the common law jurisdiction
of the court to order a publication ban in the criminal law context, there are strong similarities between
publication bans and confidentiality orders in the context of judicial proceedings. In both cases a restriction
on freedom of expression is sought in order to preserve or promote an interest engaged by those proceedings.
As such, the fundamental question for a court to consider in an application for a publication ban or
a confidentiality order is whether, in the circumstances, the right to freedom of expression should be
compromised.

38         Although in each case freedom of expression will be engaged in a different context, the Dagenais
framework utilizes overarching Canadian Charter of Rights and Freedoms principles in order to balance
freedom of expression with other rights and interests, and thus can be adapted and applied to various
circumstances. As a result, the analytical approach to the exercise of discretion under R. 151 should echo
the underlying principles laid out in Dagenais, supra, although it must be tailored to the specific rights and
interests engaged in this case.

39           Dagenais, supra, dealt with an application by four accused persons under the court's common
law jurisdiction requesting an order prohibiting the broadcast of a television programme dealing with the
physical and sexual abuse of young boys at religious institutions. The applicants argued that because the
factual circumstances of the programme were very similar to the facts at issue in their trials, the ban was
necessary to preserve the accuseds' right to a fair trial.

40      Lamer C.J. found that the common law discretion to order a publication ban must be exercised within
the boundaries set by the principles of the Charter. Since publication bans necessarily curtail the freedom
of expression of third parties, he adapted the pre-Charter common law rule such that it balanced the right
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to freedom of expression with the right to a fair trial of the accused in a way which reflected the substance
of the test from R. v. Oakes, [1986] 1 S.C.R. 103 (S.C.C.). At p. 878 of Dagenais, Lamer C.J. set out his
reformulated test:

A publication ban should only be ordered when:

(a) Such a ban is necessary in order to prevent a real and substantial risk to the fairness of the trial,
because reasonably available alternative measures will not prevent the risk; and

(b) The salutary effects of the publication ban outweigh the deleterious effects to the free expression
of those affected by the ban. [Emphasis in original.]

41      In New Brunswick, supra, this Court modified the Dagenais test in the context of the related issue of
how the discretionary power under s. 486(1) of the Criminal Code to exclude the public from a trial should be
exercised. That case dealt with an appeal from the trial judge's order excluding the public from the portion of
a sentencing proceeding for sexual assault and sexual interference dealing with the specific acts committed
by the accused on the basis that it would avoid "undue hardship" to both the victims and the accused.

42      La Forest J. found that s. 486(1) was a restriction on the s. 2(b) right to freedom of expression in that
it provided a "discretionary bar on public and media access to the courts": New Brunswick, supra, at para.
33; however, he found this infringement to be justified under s. 1 provided that the discretion was exercised
in accordance with the Charter. Thus, the approach taken by La Forest J. at para. 69 to the exercise of
discretion under s. 486(1) of the Criminal Code, closely mirrors the Dagenais common law test:

(a) the judge must consider the available options and consider whether there are any other
reasonable and effective alternatives available;

(b) the judge must consider whether the order is limited as much as possible; and

(c) the judge must weigh the importance of the objectives of the particular order and its probable
effects against the importance of openness and the particular expression that will be limited in
order to ensure that the positive and negative effects of the order are proportionate.

In applying this test to the facts of the case, La Forest J. found that the evidence of the potential undue
hardship consisted mainly in the Crown's submission that the evidence was of a "delicate nature" and that
this was insufficient to override the infringement on freedom of expression.

43      This Court has recently revisited the granting of a publication ban under the court's common law
jurisdiction in R. v. Mentuck, 2001 SCC 76 (S.C.C.), and its companion case R. v. E. (O.N.), 2001 SCC 77
(S.C.C.). In Mentuck, the Crown moved for a publication ban to protect the identity of undercover police
officers and operational methods employed by the officers in their investigation of the accused. The accused
opposed the motion as an infringement of his right to a fair and public hearing under s. 11(d) of the Charter.
The order was also opposed by two intervening newspapers as an infringement of their right to freedom
of expression.

44      The Court noted that, while Dagenais dealt with the balancing of freedom of expression on the one
hand, and the right to a fair trial of the accused on the other, in the case before it, both the right of the accused
to a fair and public hearing, and freedom of expression weighed in favour of denying the publication ban.
These rights were balanced against interests relating to the proper administration of justice, in particular,
protecting the safety of police officers and preserving the efficacy of undercover police operations.

45      In spite of this distinction, the Court noted that underlying the approach taken in both Dagenais and
New Brunswick was the goal of ensuring that the judicial discretion to order publication bans is subject to
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no lower a standard of compliance with the Charter than legislative enactment. This goal is furthered by
incorporating the essence of s. 1 of the Charter and the Oakes test into the publication ban test. Since this
same goal applied in the case before it, the Court adopted a similar approach to that taken in Dagenais, but
broadened the Dagenais test (which dealt specifically with the right of an accused to a fair trial) such that
it could guide the exercise of judicial discretion where a publication ban is requested in order to preserve
any important aspect of the proper administration of justice. At para. 32, the Court reformulated the test
as follows:

A publication ban should only be ordered when:

(a) such an order is necessary in order to prevent a serious risk to the proper administration of
justice because reasonably alternative measures will not prevent the risk; and

(b) the salutary effects of the publication ban outweigh the deleterious effects on the rights and
interests of the parties and the public, including the effects on the right to free expression, the right
of the accused to a fair and public trial, and the efficacy of the administration of justice.

46      The Court emphasized that under the first branch of the test, three important elements were subsumed
under the "necessity" branch. First, the risk in question must be a serious risk well-grounded in the evidence.
Second, the phrase "proper administration of justice" must be carefully interpreted so as not to allow the
concealment of an excessive amount of information. Third, the test requires the judge ordering the ban to
consider not only whether reasonable alternatives are available, but also to restrict the ban as far as possible
without sacrificing the prevention of the risk.

47      At para. 31, the Court also made the important observation that the proper administration of justice
will not necessarily involve Charter rights, and that the ability to invoke the Charter is not a necessary
condition for a publication ban to be granted:

The [common law publication ban] rule can accommodate orders that must occasionally be made in
the interests of the administration of justice, which encompass more than fair trial rights. As the test
is intended to "reflect . . . the substance of the Oakes test", we cannot require that Charter rights be the
only legitimate objective of such orders any more than we require that government action or legislation in
violation of the Charter be justified exclusively by the pursuit of another Charter right. [Emphasis added.]

The Court also anticipated that, in appropriate circumstances, the Dagenais framework could be expanded
even further in order to address requests for publication bans where interests other than the administration
of justice were involved.

48           Mentuck is illustrative of the flexibility of the Dagenais approach. Since its basic purpose is to
ensure that the judicial discretion to deny public access to the courts is exercised in accordance with Charter
principles, in my view, the Dagenais model can and should be adapted to the situation in the case at bar where
the central issue is whether judicial discretion should be exercised so as to exclude confidential information
from a public proceeding. As in Dagenais, New Brunswick and Mentuck, granting the confidentiality order
will have a negative effect on the Charter right to freedom of expression, as well as the principle of open
and accessible court proceedings, and, as in those cases, courts must ensure that the discretion to grant the
order is exercised in accordance with Charter principles. However, in order to adapt the test to the context
of this case, it is first necessary to determine the particular rights and interests engaged by this application.

(2) The Rights and Interests of the Parties

49      The immediate purpose for AECL's confidentiality request relates to its commercial interests. The
information in question is the property of the Chinese authorities. If the appellant were to disclose the
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Confidential Documents, it would be in breach of its contractual obligations and suffer a risk of harm to
its competitive position. This is clear from the findings of fact of the motions judge that AECL was bound
by its commercial interests and its customer's property rights not to disclose the information (para. 27), and
that such disclosure could harm the appellant's commercial interests (para. 23).

50      Aside from this direct commercial interest, if the confidentiality order is denied, then in order to protect
its commercial interests, the appellant will have to withhold the documents. This raises the important matter
of the litigation context in which the order is sought. As both the motions judge and the Federal Court
of Appeal found that the information contained in the Confidential Documents was relevant to defences
available under the CEAA, the inability to present this information hinders the appellant's capacity to make
full answer and defence or, expressed more generally, the appellant's right, as a civil litigant, to present its
case. In that sense, preventing the appellant from disclosing these documents on a confidential basis infringes
its right to a fair trial. Although in the context of a civil proceeding this does not engage a Charter right, the
right to a fair trial generally can be viewed as a fundamental principle of justice: M. (A.) v. Ryan, [1997] 1
S.C.R. 157 (S.C.C.), at para. 84, per L'Heureux-Dubé J. (dissenting, but not on that point). Although this
fair trial right is directly relevant to the appellant, there is also a general public interest in protecting the
right to a fair trial. Indeed, as a general proposition, all disputes in the courts should be decided under a
fair trial standard. The legitimacy of the judicial process alone demands as much. Similarly, courts have an
interest in having all relevant evidence before them in order to ensure that justice is done.

51           Thus, the interests which would be promoted by a confidentiality order are the preservation of
commercial and contractual relations, as well as the right of civil litigants to a fair trial. Related to the latter
are the public and judicial interests in seeking the truth and achieving a just result in civil proceedings.

52      In opposition to the confidentiality order lies the fundamental principle of open and accessible court
proceedings. This principle is inextricably tied to freedom of expression enshrined in s. 2(b) of the Charter:
New Brunswick, supra, at para. 23. The importance of public and media access to the courts cannot be
understated, as this access is the method by which the judicial process is scrutinized and criticized. Because
it is essential to the administration of justice that justice is done and is seen to be done, such public scrutiny
is fundamental. The open court principle has been described as "the very soul of justice," guaranteeing that
justice is administered in a non-arbitrary manner: New Brunswick, supra, at para. 22.

(3) Adapting the Dagenais Test to the Rights and Interests of the Parties

53      Applying the rights and interests engaged in this case to the analytical framework of Dagenais and
subsequent cases discussed above, the test for whether a confidentiality order ought to be granted in a case
such as this one should be framed as follows:

A confidentiality order under R. 151 should only be granted when:

(a) such an order is necessary in order to prevent a serious risk to an important interest, including
a commercial interest, in the context of litigation because reasonably alternative measures will not
prevent the risk; and

(b) the salutary effects of the confidentiality order, including the effects on the right of civil litigants
to a fair trial, outweigh its deleterious effects, including the effects on the right to free expression,
which in this context includes the public interest in open and accessible court proceedings.

54      As in Mentuck, supra, I would add that three important elements are subsumed under the first branch
of this test. First, the risk in question must be real and substantial, in that the risk is well-grounded in the
evidence and poses a serious threat to the commercial interest in question.
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55          In addition, the phrase "important commercial interest" is in need of some clarification. In order
to qualify as an "important commercial interest," the interest in question cannot merely be specific to the
party requesting the order; the interest must be one which can be expressed in terms of a public interest in
confidentiality. For example, a private company could not argue simply that the existence of a particular
contract should not be made public because to do so would cause the company to lose business, thus harming
its commercial interests. However, if, as in this case, exposure of information would cause a breach of
a confidentiality agreement, then the commercial interest affected can be characterized more broadly as
the general commercial interest of preserving confidential information. Simply put, if there is no general
principle at stake, there can be no "important commercial interest" for the purposes of this test. Or, in the
words of Binnie J. in Re N. (F.), [2000] 1 S.C.R. 880, 2000 SCC 35 (S.C.C.), at para. 10, the open court rule
only yields" where the public interest in confidentiality outweighs the public interest in openness" (emphasis
added).

56           In addition to the above requirement, courts must be cautious in determining what constitutes
an "important commercial interest." It must be remembered that a confidentiality order involves an
infringement on freedom of expression. Although the balancing of the commercial interest with freedom
of expression takes place under the second branch of the test, courts must be alive to the fundamental
importance of the open court rule. See generally Muldoon J. in Eli Lilly & Co. v. Novopharm Ltd. (1994),
56 C.P.R. (3d) 437 (Fed. T.D.), at p. 439.

57      Finally, the phrase "reasonably alternative measures" requires the judge to consider not only whether
reasonable alternatives to a confidentiality order are available, but also to restrict the order as much as is
reasonably possible while preserving the commercial interest in question.

B. Application of the Test to this Appeal

(1) Necessity

58      At this stage, it must be determined whether disclosure of the Confidential Documents would impose
a serious risk on an important commercial interest of the appellant, and whether there are reasonable
alternatives, either to the order itself or to its terms.

59      The commercial interest at stake here relates to the objective of preserving contractual obligations
of confidentiality. The appellant argues that it will suffer irreparable harm to its commercial interests if the
confidential documents are disclosed. In my view, the preservation of confidential information constitutes
a sufficiently important commercial interest to pass the first branch of the test as long as certain criteria
relating to the information are met.

60          Pelletier J. noted that the order sought in this case was similar in nature to an application for a
protective order which arises in the context of patent litigation. Such an order requires the applicant to
demonstrate that the information in question has been treated at all relevant times as confidential and that
on a balance of probabilities its proprietary, commercial and scientific interests could reasonably be harmed
by the disclosure of the information: AB Hassle v. Canada (Minister of National Health & Welfare) (1998),
83 C.P.R. (3d) 428 (Fed. T.D.), at p. 434. To this I would add the requirement proposed by Robertson J.A.
that the information in question must be of a "confidential nature" in that it has been" accumulated with a
reasonable expectation of it being kept confidential" (para. 14) as opposed to "facts which a litigant would
like to keep confidential by having the courtroom doors closed" (para. 14).

61      Pelletier J. found as a fact that the AB Hassle test had been satisfied in that the information had clearly
been treated as confidential both by the appellant and by the Chinese authorities, and that, on a balance
of probabilities, disclosure of the information could harm the appellant's commercial interests (para. 23).
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As well, Robertson J.A. found that the information in question was clearly of a confidential nature as it
was commercial information, consistently treated and regarded as confidential, that would be of interest
to AECL's competitors (para. 16). Thus, the order is sought to prevent a serious risk to an important
commercial interest.

62      The first branch of the test also requires the consideration of alternative measures to the confidentiality
order, as well as an examination of the scope of the order to ensure that it is not overly broad. Both
courts below found that the information contained in the Confidential Documents was relevant to potential
defences available to the appellant under the CEAA and this finding was not appealed at this Court. Further,
I agree with the Court of Appeal's assertion (para. 99) that, given the importance of the documents to
the right to make full answer and defence, the appellant is, practically speaking, compelled to produce the
documents. Given that the information is necessary to the appellant's case, it remains only to determine
whether there are reasonably alternative means by which the necessary information can be adduced without
disclosing the confidential information.

63      Two alternatives to the confidentiality order were put forward by the courts below. The motions judge
suggested that the Confidential Documents could be expunged of their commercially sensitive contents, and
edited versions of the documents could be filed. As well, the majority of the Court of Appeal, in addition
to accepting the possibility of expungement, was of the opinion that the summaries of the Confidential
Documents included in the affidavits could go a long way to compensate for the absence of the originals.
If either of these options is a reasonable alternative to submitting the Confidential Documents under a
confidentiality order, then the order is not necessary, and the application does not pass the first branch of
the test.

64      There are two possible options with respect to expungement, and, in my view, there are problems
with both of these. The first option would be for AECL to expunge the confidential information without
disclosing the expunged material to the parties and the court. However, in this situation the filed material
would still differ from the material used by the affiants. It must not be forgotten that this motion arose
as a result of Sierra Club's position that the summaries contained in the affidavits should be accorded
little or no weight without the presence of the underlying documents. Even if the relevant information
and the confidential information were mutually exclusive, which would allow for the disclosure of all
the information relied on in the affidavits, this relevancy determination could not be tested on cross-
examination because the expunged material would not be available. Thus, even in the best case scenario,
where only irrelevant information needed to be expunged, the parties would be put in essentially the same
position as that which initially generated this appeal in the sense that at least some of the material relied on
to prepare the affidavits in question would not be available to Sierra Club.

65           Further, I agree with Robertson J.A. that this best case scenario, where the relevant and the
confidential information do not overlap, is an untested assumption (para. 28). Although the documents
themselves were not put before the courts on this motion, given that they comprise thousands of pages of
detailed information, this assumption is at best optimistic. The expungement alternative would be further
complicated by the fact that the Chinese authorities require prior approval for any request by AECL to
disclose information.

66          The second option is that the expunged material be made available to the Court and the parties
under a more narrowly drawn confidentiality order. Although this option would allow for slightly broader
public access than the current confidentiality request, in my view, this minor restriction to the current
confidentiality request is not a viable alternative given the difficulties associated with expungement in
these circumstances. The test asks whether there are reasonably alternative measures; it does not require
the adoption of the absolutely least restrictive option. With respect, in my view, expungement of the
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Confidential Documents would be a virtually unworkable and ineffective solution that is not reasonable
in the circumstances.

67      A second alternative to a confidentiality order was Evans J.A.'s suggestion that the summaries of the
Confidential Documents included in the affidavits" may well go a long way to compensate for the absence
of the originals" (para. 103). However, he appeared to take this fact into account merely as a factor to be
considered when balancing the various interests at stake. I would agree that at this threshold stage to rely
on the summaries alone, in light of the intention of Sierra Club to argue that they should be accorded little
or no weight, does not appear to be a "reasonably alternative measure" to having the underlying documents
available to the parties.

68      With the above considerations in mind, I find the confidentiality order necessary in that disclosure
of the Confidential Documents would impose a serious risk on an important commercial interest of the
appellant, and that there are no reasonably alternative measures to granting the order.

(2) The Proportionality Stage

69      As stated above, at this stage, the salutary effects of the confidentiality order, including the effects
on the appellant's right to a fair trial, must be weighed against the deleterious effects of the confidentiality
order, including the effects on the right to free expression, which, in turn, is connected to the principle of
open and accessible court proceedings. This balancing will ultimately determine whether the confidentiality
order ought to be granted.

(a) Salutary Effects of the Confidentiality Order

70      As discussed above, the primary interest that would be promoted by the confidentiality order is the
public interest in the right of a civil litigant to present its case or, more generally, the fair trial right. Because
the fair trial right is being invoked in this case in order to protect commercial, not liberty, interests of the
appellant, the right to a fair trial in this context is not a Charter right; however, a fair trial for all litigants has
been recognized as a fundamental principle of justice: Ryan, supra, at para. 84. It bears repeating that there
are circumstances where, in the absence of an affected Charter right, the proper administration of justice
calls for a confidentiality order: Mentuck, supra, at para. 31. In this case, the salutary effects that such an
order would have on the administration of justice relate to the ability of the appellant to present its case,
as encompassed by the broader fair trial right.

71         The Confidential Documents have been found to be relevant to defences that will be available to
the appellant in the event that the CEAA is found to apply to the impugned transaction and, as discussed
above, the appellant cannot disclose the documents without putting its commercial interests at serious risk
of harm. As such, there is a very real risk that, without the confidentiality order, the ability of the appellant
to mount a successful defence will be seriously curtailed. I conclude, therefore, that the confidentiality order
would have significant salutary effects on the appellant's right to a fair trial.

72      Aside from the salutary effects on the fair trial interest, the confidentiality order would also have
a beneficial impact on other important rights and interests. First, as I discuss in more detail below, the
confidentiality order would allow all parties and the court access to the Confidential Documents, and
permit cross-examination based on their contents. By facilitating access to relevant documents in a judicial
proceeding, the order sought would assist in the search for truth, a core value underlying freedom of
expression.

73      Second, I agree with the observation of Robertson J.A. that, as the Confidential Documents contain
detailed technical information pertaining to the construction and design of a nuclear installation, it may be
in keeping with the public interest to prevent this information from entering the public domain (para. 44).
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Although the exact contents of the documents remain a mystery, it is apparent that they contain technical
details of a nuclear installation, and there may well be a substantial public security interest in maintaining
the confidentiality of such information.

(b) Deleterious Effects of the Confidentiality Order

74      Granting the confidentiality order would have a negative effect on the open court principle, as the
public would be denied access to the contents of the Confidential Documents. As stated above, the principle
of open courts is inextricably tied to the s. 2(b) Charter right to freedom of expression, and public scrutiny
of the courts is a fundamental aspect of the administration of justice: New Brunswick, supra, at paras. 22-23.
Although as a general principle, the importance of open courts cannot be overstated, it is necessary to
examine, in the context of this case, the particular deleterious effects on freedom of expression that the
confidentiality order would have.

75      Underlying freedom of expression are the core values of (1) seeking the truth and the common good,
(2) promoting self-fulfilment of individuals by allowing them to develop thoughts and ideas as they see fit,
and (3) ensuring that participation in the political process is open to all persons: Irwin Toy Ltd. c. Québec
(Procureur général), [1989] 1 S.C.R. 927 (S.C.C.), at p. 976, R. v. Keegstra, [1990] 3 S.C.R. 697 (S.C.C.), per
Dickson C.J., at pp. 762-764. Charter jurisprudence has established that the closer the speech in question
lies to these core values, the harder it will be to justify a s. 2(b) infringement of that speech under s. 1 of
the Charter: Keegstra, supra, at pp. 760-761. Since the main goal in this case is to exercise judicial discretion
in a way which conforms to Charter principles, a discussion of the deleterious effects of the confidentiality
order on freedom of expression should include an assessment of the effects such an order would have on
the three core values. The more detrimental the order would be to these values, the more difficult it will be
to justify the confidentiality order. Similarly, minor effects of the order on the core values will make the
confidentiality order easier to justify.

76      Seeking the truth is not only at the core of freedom of expression, but it has also been recognized as a
fundamental purpose behind the open court rule, as the open examination of witnesses promotes an effective
evidentiary process: Edmonton Journal, supra, per Wilson J., at pp. 1357-1358. Clearly, the confidentiality
order, by denying public and media access to documents relied on in the proceedings, would impede the
search for truth to some extent. Although the order would not exclude the public from the courtroom, the
public and the media would be denied access to documents relevant to the evidentiary process.

77      However, as mentioned above, to some extent the search for truth may actually be promoted by the
confidentiality order. This motion arises as a result of Sierra Club's argument that it must have access to
the Confidential Documents in order to test the accuracy of Dr. Pang's evidence. If the order is denied, then
the most likely scenario is that the appellant will not submit the documents, with the unfortunate result that
evidence which may be relevant to the proceedings will not be available to Sierra Club or the court. As a
result, Sierra Club will not be able to fully test the accuracy of Dr. Pang's evidence on cross-examination.
In addition, the court will not have the benefit of this cross-examination or documentary evidence, and will
be required to draw conclusions based on an incomplete evidentiary record. This would clearly impede the
search for truth in this case.

78      As well, it is important to remember that the confidentiality order would restrict access to a relatively
small number of highly technical documents. The nature of these documents is such that the general public
would be unlikely to understand their contents, and thus they would contribute little to the public interest
in the search for truth in this case. However, in the hands of the parties and their respective experts,
the documents may be of great assistance in probing the truth of the Chinese environmental assessment
process, which would, in turn, assist the court in reaching accurate factual conclusions. Given the nature
of the documents, in my view, the important value of the search for truth which underlies both freedom
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of expression and open justice would be promoted to a greater extent by submitting the Confidential
Documents under the order sought than it would by denying the order, and thereby preventing the parties
and the court from relying on the documents in the course of the litigation.

79          In addition, under the terms of the order sought, the only restrictions on these documents relate
to their public distribution. The Confidential Documents would be available to the court and the parties,
and public access to the proceedings would not be impeded. As such, the order represents a fairly minimal
intrusion into the open court rule, and thus would not have significant deleterious effects on this principle.

80          The second core value underlying freedom of speech, namely, the promotion of individual self-
fulfilment by allowing open development of thoughts and ideas, focuses on individual expression, and thus
does not closely relate to the open court principle which involves institutional expression. Although the
confidentiality order would restrict individual access to certain information which may be of interest to that
individual, I find that this value would not be significantly affected by the confidentiality order.

81      The third core value, open participation in the political process, figures prominently in this appeal,
as open justice is a fundamental aspect of a democratic society. This connection was pointed out by Cory
J. in Edmonton Journal, supra, at p. 1339:

It can be seen that freedom of expression is of fundamental importance to a democratic society. It is
also essential to a democracy and crucial to the rule of law that the courts are seen to function openly.
The press must be free to comment upon court proceedings to ensure that the courts are, in fact, seen
by all to operate openly in the penetrating light of public scrutiny.

Although there is no doubt as to the importance of open judicial proceedings to a democratic society, there
was disagreement in the courts below as to whether the weight to be assigned to the open court principle
should vary depending on the nature of the proceeding.

82      On this issue, Robertson J.A. was of the view that the nature of the case and the level of media interest
were irrelevant considerations. On the other hand, Evans J.A. held that the motions judge was correct in
taking into account that this judicial review application was one of significant public and media interest. In
my view, although the public nature of the case may be a factor which strengthens the importance of open
justice in a particular case, the level of media interest should not be taken into account as an independent
consideration.

83      Since cases involving public institutions will generally relate more closely to the core value of public
participation in the political process, the public nature of a proceeding should be taken into consideration
when assessing the merits of a confidentiality order. It is important to note that this core value will always be
engaged where the open court principle is engaged owing to the importance of open justice to a democratic
society. However, where the political process is also engaged by the substance of the proceedings, the
connection between open proceedings and public participation in the political process will increase. As such,
I agree with Evans J.A. in the court below, where he stated, at para. 87:

While all litigation is important to the parties, and there is a public interest in ensuring the fair and
appropriate adjudication of all litigation that comes before the courts, some cases raise issues that
transcend the immediate interests of the parties and the general public interest in the due administration
of justice, and have a much wider public interest significance.

84         This motion relates to an application for judicial review of a decision by the government to fund
a nuclear energy project. Such an application is clearly of a public nature, as it relates to the distribution
of public funds in relation to an issue of demonstrated public interest. Moreover, as pointed out by Evans
J.A., openness and public participation are of fundamental importance under the CEAA. Indeed, by their
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very nature, environmental matters carry significant public import, and openness in judicial proceedings
involving environmental issues will generally attract a high degree of protection. In this regard, I agree with
Evans J.A. that the public interest is engaged here more than it would be if this were an action between
private parties relating to purely private interests.

85      However, with respect, to the extent that Evans J.A. relied on media interest as an indicium of public
interest, this was an error. In my view, it is important to distinguish public interest from media interest,
and I agree with Robertson J.A. that media exposure cannot be viewed as an impartial measure of public
interest. It is the public nature of the proceedings which increases the need for openness, and this public
nature is not necessarily reflected by the media desire to probe the facts of the case. I reiterate the caution
given by Dickson C.J. in Keegstra, supra, at p. 760, where he stated that, while the speech in question must
be examined in light of its relation to the core values," we must guard carefully against judging expression
according to its popularity."

86      Although the public interest in open access to the judicial review application as a whole is substantial,
in my view, it is also important to bear in mind the nature and scope of the information for which the
order is sought in assigning weight to the public interest. With respect, the motions judge erred in failing to
consider the narrow scope of the order when he considered the public interest in disclosure, and consequently
attached excessive weight to this factor. In this connection, I respectfully disagree with the following
conclusion of Evans J.A., at para. 97:

Thus, having considered the nature of this litigation, and having assessed the extent of public interest
in the openness of the proceedings in the case before him, the Motions Judge cannot be said in all the
circumstances to have given this factor undue weight, even though confidentiality is claimed for only
three documents among the small mountain of paper filed in this case, and their content is likely to be
beyond the comprehension of all but those equipped with the necessary technical expertise.

Open justice is a fundamentally important principle, particularly when the substance of the proceedings is
public in nature. However, this does not detract from the duty to attach weight to this principle in accordance
with the specific limitations on openness that the confidentiality order would have. As Wilson J. observed
in Edmonton Journal, supra, at pp. 1353-1354:

One thing seems clear and that is that one should not balance one value at large and the conflicting
value in its context. To do so could well be to pre-judge the issue by placing more weight on the value
developed at large than is appropriate in the context of the case.

87      In my view, it is important that, although there is significant public interest in these proceedings, open
access to the judicial review application would be only slightly impeded by the order sought. The narrow
scope of the order coupled with the highly technical nature of the Confidential Documents significantly
temper the deleterious effects the confidentiality order would have on the public interest in open courts.

88      In addressing the effects that the confidentiality order would have on freedom of expression, it should
also be borne in mind that the appellant may not have to raise defences under the CEAA, in which case the
Confidential Documents would be irrelevant to the proceedings, with the result that freedom of expression
would be unaffected by the order. However, since the necessity of the Confidential Documents will not be
determined for some time, in the absence of a confidentiality order, the appellant would be left with the
choice of either submitting the documents in breach of its obligations or withholding the documents in the
hopes that either it will not have to present a defence under the CEAA or that it will be able to mount
a successful defence in the absence of these relevant documents. If it chooses the former option, and the
defences under the CEAA are later found not to apply, then the appellant will have suffered the prejudice
of having its confidential and sensitive information released into the public domain with no corresponding

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1990320865&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1989311802&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)


Sierra Club of Canada v. Canada (Minister of Finance), 2002 SCC 41, 2002 CSC 41,...

2002 SCC 41, 2002 CSC 41, 2002 CarswellNat 822, 2002 CarswellNat 823...

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 21

benefit to the public. Although this scenario is far from certain, the possibility of such an occurrence also
weighs in favour of granting the order sought.

89           In coming to this conclusion, I note that if the appellant is not required to invoke the relevant
defences under the CEAA, it is also true that the appellant's fair trial right will not be impeded, even
if the confidentiality order is not granted. However, I do not take this into account as a factor which
weighs in favour of denying the order because, if the order is granted and the Confidential Documents are
not required, there will be no deleterious effects on either the public interest in freedom of expression or
the appellant's commercial interests or fair trial right. This neutral result is in contrast with the scenario
discussed above where the order is denied and the possibility arises that the appellant's commercial
interests will be prejudiced with no corresponding public benefit. As a result, the fact that the Confidential
Documents may not be required is a factor which weighs in favour of granting the confidentiality order.

90      In summary, the core freedom of expression values of seeking the truth and promoting an open political
process are most closely linked to the principle of open courts, and most affected by an order restricting
that openness. However, in the context of this case, the confidentiality order would only marginally impede,
and in some respects would even promote, the pursuit of these values. As such, the order would not have
significant deleterious effects on freedom of expression.

VII. Conclusion

91          In balancing the various rights and interests engaged, I note that the confidentiality order would
have substantial salutary effects on the appellant's right to a fair trial, and freedom of expression. On the
other hand, the deleterious effects of the confidentiality order on the principle of open courts and freedom
of expression would be minimal. In addition, if the order is not granted and in the course of the judicial
review application the appellant is not required to mount a defence under the CEAA, there is a possibility
that the appellant will have suffered the harm of having disclosed confidential information in breach of its
obligations with no corresponding benefit to the right of the public to freedom of expression. As a result, I
find that the salutary effects of the order outweigh its deleterious effects, and the order should be granted.

92      Consequently, I would allow the appeal with costs throughout, set aside the judgment of the Federal
Court of Appeal, and grant the confidentiality order on the terms requested by the appellant under R. 151
of the Federal Court Rules, 1998.

Appeal allowed.

Pourvoi accueilli.
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MOTION by receiver for orders approving sales process and bidding procedures, including use of stalking
horse credit bid; priority of Receiver's Charge and Receiver's Borrowings Charge; and activities reported
in its First Report.

D.M. Brown J.:

I. Receiver's motion for directions: sales/auction process & priority of receiver's charges

1      By Appointment Order made February 28, 2012, Duff & Phelps Canada Restructuring Inc. ("D&P") was
appointed receiver of blutip Power Technologies Ltd. ("Blutip"), a publicly listed technology company based
in Mississauga which engages in the research, development and sale of hydrogen generating systems and
combustion controls. Blutip employs 10 people and, as the Receiver stressed several times in its materials,
the company does not maintain any pension plans.

2      D&P moves for orders approving (i) a sales process and bidding procedures, including the use of a
stalking horse credit bid, (ii) the priority of a Receiver's Charge and Receiver's Borrowings Charge, and
(iii) the activities reported in its First Report. Notice of this motion was given to affected persons. No one
appeared to oppose the order sought. At the hearing today I granted the requested Bidding Procedures
Order; these are my Reasons for so doing.

II. Background to this motion

3      The Applicant, CCM Master Qualified Fund, Ltd. ("CCM"), is the senior secured lender to Blutip.
At present Blutip owes CCM approximately $3.7 million consisting of (i) two convertible senior secured
promissory notes (October 21, 2011: $2.6 million and December 29, 2011: $800,000), (ii) $65,000 advanced
last month pursuant to a Receiver's Certificate, and (iii) $47,500 on account of costs of appointing the
Receiver (as per para. 30 of the Appointment Order). Receiver's counsel has opined that the security granted
by Blutip in favour of CCM creates a valid and perfected security interest in the company's business and
assets.

4      At the time of the appointment of the Receiver Blutip was in a development phase with no significant
sources of revenue and was dependant on external sources of equity and debt funding to operate. As noted
by Morawetz J. in his February 28, 2012 endorsement:
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In making this determination [to appoint a receiver] I have taken into account that there is no liquidity
in the debtor and that it is unable to make payroll and it currently has no board. Stability in the
circumstances is required and this can be accomplished by the appointment of a receiver.

5          As the Receiver reported, it does not have access to sufficient funding to support the company's
operations during a lengthy sales process.

III. Sales process/bidding procedures

A. General principles

6      Although the decision to approve a particular form of sales process is distinct from the approval of a
proposed sale, the reasonableness and adequacy of any sales process proposed by a court-appointed receiver
must be assessed in light of the factors which a court will take into account when considering the approval
of a proposed sale. Those factors were identified by the Court of Appeal in its decision in Royal Bank v.
Soundair Corp.: (i) whether the receiver has made a sufficient effort to get the best price and has not acted
improvidently; (ii) the efficacy and integrity of the process by which offers are obtained; (iii) whether there

has been unfairness in the working out of the process; and, (iv) the interests of all parties. 1  Accordingly,
when reviewing a sales and marketing process proposed by a receiver a court should assess:

(i) the fairness, transparency and integrity of the proposed process;

(ii) the commercial efficacy of the proposed process in light of the specific circumstances facing
the receiver; and,

(iii) whether the sales process will optimize the chances, in the particular circumstances, of securing
the best possible price for the assets up for sale.

7      The use of stalking horse bids to set a baseline for the bidding process, including credit bid stalking
horses, has been recognized by Canadian courts as a reasonable and useful element of a sales process.

Stalking horse bids have been approved for use in other receivership proceedings, 2  BIA proposals, 3  and

CCAA proceedings. 4

8      Perhaps the most well-known recent example of the use of a stalking horse credit bid was that employed
in the Canwest Publishing Corp. CCAA proceedings where, as part of a sale and investor solicitation process,
Canwest's senior lenders put forward a stalking horse credit bid. Ultimately a superior offer was approved
by the court. I accept, as an apt description of the considerations which a court should take into account
when deciding whether to approve the use of a stalking horse credit bid, the following observations made
by one set of commentators on the Canwest CCAA process:

To be effective for such stakeholders, the credit bid had to be put forward in a process that would allow
a sufficient opportunity for interested parties to come forward with a superior offer, recognizing that a
timetable for the sale of a business in distress is a fast track ride that requires interested parties to move
quickly or miss the opportunity. The court has to balance the need to move quickly, to address the
real or perceived deterioration of value of the business during a sale process or the limited availability
of restructuring financing, with a realistic timetable that encourages and does not chill the auction

process. 5

B. The proposed bidding process

B.1 The bid solicitation/auction process
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9      The bidding process proposed by the Receiver would use a Stalking Horse Offer submitted by CCM to
the Receiver, and subsequently amended pursuant to negotiations, as a baseline offer and a qualified bid in
an auction process. D&P intends to distribute to prospective purchasers an interest solicitation letter, make
available a confidential information memorandum to those who sign a confidentiality agreement, allow due
diligence, and provide interested parties with a copy of the Stalking Horse Offer.

10           Bids filed by the April 16, 2012 deadline which meet certain qualifications stipulated by the
Receiver may participate in an auction scheduled for April 20, 2012. One qualification is that the minimum
consideration in a bid must be an overbid of $100,000 as compared to the Stalking Horse Offer. The
proposed auction process is a standard, multi-round one designed to result in a Successful Bid and a
Back-Up Bid. The rounds will be conducted using minimum incremental overbids of $100,000, subject to
reduction at the discretion of the Receiver.

B.2 Stalking horse credit bid

11           The CCM Stalking Horse Offer, or Agreement, negotiated with the Receiver contemplates the
acquisition of substantially all the company's business and assets on an "as is where is" basis. The purchase
price is equal to: (i) Assumed Liabilities, as defined in the Stalking Horse Offer, plus (ii) a credit bid of
CCM's secured debt outstanding under the two Notes, the Appointment Costs and the advance under the
Receiver's Certificate. The purchase price is estimated to be approximately $3.744 million before the value
of Assumed Liabilities which will include the continuation of the employment of employees, if the offer is
accepted.

12      The Receiver reviewed at length, in its Report and in counsel's factum, the calculation of the value of
the credit bid. Interest under both Notes was fixed at 15% per annum and was prepaid in full. The Receiver
reported that if both Notes were repaid on May 3, 2012, the anticipated closing date, the effective annual
rate of interest (taking into account all costs which could be categorized as "interest") would be significantly
higher than 15% per annum - 57.6% on the October Note and 97.4% on the December Note. In order that
the interest on the Notes considered for purposes of calculating the value of the credit bid complied with the
interest rate provisions of the Criminal Code, the Receiver informed CCM that the amount of the secured
indebtedness under the Notes eligible for the credit bid would have to be $103,500 less than the face value
of the Notes. As explained in detail in paragraphs 32 through to 39 of its factum, the Receiver is of the view
that such a reduction would result in a permissible effective annual interest rate under the December Note.
The resulting Stalking Horse Agreement reflected such a reduction.

13      The Stalking Horse Offer does not contain a break-fee, but it does contain a term that in the event
the credit bid is not the Successful Bid, then CCM will be entitled to reimbursement of its expenses up to a
maximum of $75,000, or approximately 2% of the value of the estimated purchase price. Such an amount,
according to the Receiver, would fall within the range of reasonable break fees and expense reimbursements

approved in other cases, which have ranged from 1.8% to 5% of the value of the bid. 6

C. Analysis

14      Given the financial circumstances of Blutip and the lack of funding available to the Receiver to support
the company's operations during a lengthy sales process, I accept the Receiver's recommendation that a
quick sales process is required in order to optimize the prospects of securing the best price for the assets.
Accordingly, the timeframe proposed by the Receiver for the submission of qualifying bids and the conduct
of the auction is reasonable. The marketing, bid solicitation and bidding procedures proposed by the
Receiver are likely to result in a fair, transparent and commercially efficacious process in the circumstances.
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15      In light of the reduction in the face value of the Notes required by the Receiver for the purposes of
calculating the value of the credit bid and the reasonable amount of the Expense Reimbursement, I approved
the Stalking Horse Agreement for the purposes requested by the Receiver. I accept the Receiver's assessment
that in the circumstances the terms of the Stalking Horse Offer, including the Expense Reimbursement, will
not discourage a third party from submitting an offer superior to the Stalking Horse Offer.

16          Also, as made clear in paragraphs 7 and 8 of the Bidding Procedures Order, the Stalking Horse
Agreement is deemed to be a Qualified Bid and is accepted solely for the purposes of CCM's right to
participate in the auction. My order did not approve the sale of Blutip's assets on the terms set out in the
Stalking Horse Agreement. As the Receiver indicated, the approval of the sale of Blutip's assets, whether to
CCM or some other successful bidder, will be the subject of a future motion to this Court. Such an approach

is consistent with the practice of this Court. 7

17      For those reasons I approved the bidding procedures recommended by the Receiver.

IV. Priority of receiver's charges

18      Paragraphs 17 and 20 of the Appointment Order granted some priority for the Receiver's Charge and
Receiver's Borrowings Charge. However, as noted by the Receiver in section 3.1 of its First Report, because
that hearing was brought on an urgent, ex parte basis, priority over existing perfected security interests and
statutory encumbrances was not sought at that time. The Receiver now seeks such priority.

19          As previously noted, the Receiver reported that Blutip does not maintain any pension plans. In
section 3.1 of its Report the Receiver identified the persons served with notice of this motion: (i) parties
with registered security interests pursuant to the PPSA; (ii) those who have commenced legal proceedings
against the Company; (iii) those who have asserted claims in respect of intellectual property against the
Company; (iv) the Company's landlord, and (v) standard government agencies. Proof of such service was
filed with the motion record. No person appeared on the return of the motion to oppose the priority sought
by the Receiver for its charges.

20      Although the Receiver gave notice to affected parties six days in advance of this motion, not seven
days as specified in paragraph 31 of the Appointment Order, I was satisfied that secured creditors who
would be materially affected by the order had been given reasonable notice and an opportunity to make
representations, as required by section 243(6) of the BIA, that abridging the notice period by one day, as
permitted by paragraph 31 of the Appointment Order, was appropriate and fair in the circumstances, and
I granted the priority charges sought by the Receiver.

21      I should note that the Appointment Order contains a standard "come-back clause" (para. 31). Recently,
in First Leaside Wealth Management Inc., Re, a proceeding under the CCAA, I wrote:

[49] In his recent decision in Timminco Limited (Re) ("Timminco I") Morawetz J. described the
commercial reality underpinning requests for Administration and D&O Charges in CCAA proceedings:

In my view, in the absence of the court granting the requested super priority and protection, the
objectives of the CCAA would be frustrated. It is not reasonable to expect that professionals will
take the risk of not being paid for their services, and that directors and officers will remain if placed
in a compromised position should the Timminco Entities continue CCAA proceedings without
the requested protection. The outcome of the failure to provide these respective groups with the
requested protection would, in my view, result in the overwhelming likelihood that the CCAA
proceedings would come to an abrupt halt, followed, in all likelihood, by bankruptcy proceedings.
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. . .

[51] In my view, absent an express order to the contrary by the initial order applications judge,
the issue of the priorities enjoyed by administration, D&O and DIP lending charges should be
finalized at the commencement of a CCAA proceeding. Professional services are provided, and DIP
funding is advanced, in reliance on super-priorities contained in initial orders. To ensure the integrity,
predictability and fairness of the CCAA process, certainty must accompany the granting of such super-
priority charges. When those important objectives of the CCAA process are coupled with the Court
of Appeal's holding that parties affected by such priority orders be given an opportunity to raise
any paramountcy issue, it strikes me that a judge hearing an initial order application should directly
raise with the parties the issue of the priority of the charges sought, including any possible issue of

paramountcy in respect of competing claims on the debtor's property based on provincial legislation. 8

22           In my view those comments regarding the need for certainty about the priority of charges for
professional fees or borrowings apply, with equal force, to priority charges sought by a receiver pursuant
to section 243(6) of the BIA. Certainty regarding the priority of administrative and borrowing charges is
required as much in a receivership as in proceedings under the CCAA or the proposal provisions of the BIA.

23           In the present case the issues of the priority of the Receiver's Charge and Receiver's Borrowings
Charge were deferred from the return of the initial application until notice could be given to affected parties.
I have noted that Blutip did not maintain pension plans. I have found that reasonable notice now has been
given and no affected person appeared to oppose the granting of the priority charges. Consequently, it is
my intention that the Bidding Procedures Order constitutes a final disposition of the issue of the priority
of those charges (subject, of course, to any rights to appeal the Bidding Procedures Order). I do not regard
the presence of a "come-back clause" in the Appointment Order as leaving the door open a crack for some
subsequent challenge to the priorities granted by this order.

V. Approval of the Receiver's activities

24      The activities described by the Receiver in its First Report were reasonable and fell within its mandate,
so I approved them.

25      May I conclude by thanking Receiver's counsel for a most helpful factum.
Motion granted.
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Tiger Brand Knitting Co., Re (2005), 2005 CarswellOnt 1240, 9 C.B.R. (5th) 315 (Ont. S.C.J.) — referred
to
Winnipeg Motor Express Inc., Re (2008), 2008 CarswellMan 560, 2008 MBQB 297, 49 C.B.R. (5th) 302
(Man. Q.B.) — referred to

Statutes considered:
Bankruptcy Code, 11 U.S.C.

s. 363 — referred to
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36

Generally — referred to

s. 11 — referred to

s. 11(4) — considered

MOTION by company for approval of bidding procedures for sale of business and asset sale agreement.

Morawetz J.:

Introduction

1           On June 29, 2009, I granted the motion of the Applicants and approved the bidding procedures
(the "Bidding Procedures") described in the affidavit of Mr. Riedel sworn June 23, 2009 (the "Riedel
Affidavit") and the Fourteenth Report of Ernst & Young, Inc., in its capacity as Monitor (the "Monitor")
(the "Fourteenth Report"). The order was granted immediately after His Honour Judge Gross of the United
States Bankruptcy Court for the District of Delaware (the "U.S. Court") approved the Bidding Procedures
in the Chapter 11 proceedings.

2      I also approved the Asset Sale Agreement dated as of June 19, 2009 (the "Sale Agreement") among Nokia
Siemens Networks B.V. ("Nokia Siemens Networks" or the "Purchaser"), as buyer, and Nortel Networks
Corporation ("NNC"), Nortel Networks Limited ("NNL"), Nortel Networks, Inc. ("NNI") and certain of
their affiliates, as vendors (collectively the "Sellers") in the form attached as Appendix "A" to the Fourteenth
Report and I also approved and accepted the Sale Agreement for the purposes of conducting the "stalking
horse" bidding process in accordance with the Bidding Procedures including, the Break-Up Fee and the
Expense Reimbursement (as both terms are defined in the Sale Agreement).

3      An order was also granted sealing confidential Appendix "B" to the Fourteenth Report containing the
schedules and exhibits to the Sale Agreement pending further order of this court.

4      The following are my reasons for granting these orders.

5      The hearing on June 29, 2009 (the "Joint Hearing") was conducted by way of video conference with a
similar motion being heard by the U.S. Court. His Honor Judge Gross presided over the hearing in the U.S.
Court. The Joint Hearing was conducted in accordance with the provisions of the Cross-Border Protocol,
which had previously been approved by both the U.S. Court and this court.

6      The Sale Agreement relates to the Code Division Multiple Access ("CMDA") business Long-Term
Evolution ("LTE") Access assets.

7      The Sale Agreement is not insignificant. The Monitor reports that revenues from CDMA comprised over
21% of Nortel's 2008 revenue. The CDMA business employs approximately 3,100 people (approximately
500 in Canada) and the LTE business employs approximately 1,000 people (approximately 500 in Canada).
The purchase price under the Sale Agreement is $650 million.
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Background

8      The Applicants were granted CCAA protection on January 14, 2009. Insolvency proceedings have also
been commenced in the United States, the United Kingdom, Israel and France.

9      At the time the proceedings were commenced, Nortel's business operated through 143 subsidiaries,
with approximately 30,000 employees globally. As of January 2009, Nortel employed approximately 6,000
people in Canada alone.

10      The stated purpose of Nortel's filing under the CCAA was to stabilize the Nortel business to maximize
the chances of preserving all or a portion of the enterprise. The Monitor reported that a thorough strategic
review of the company's assets and operations would have to be undertaken in consultation with various
stakeholder groups.

11      In April 2009, the Monitor updated the court and noted that various restructuring alternatives were
being considered.

12      On June 19, 2009, Nortel announced that it had entered into the Sale Agreement with respect to its
assets in its CMDA business and LTE Access assets (collectively, the "Business") and that it was pursuing
the sale of its other business units. Mr. Riedel in his affidavit states that Nortel has spent many months
considering various restructuring alternatives before determining in its business judgment to pursue "going
concern" sales for Nortel's various business units.

13           In deciding to pursue specific sales processes, Mr. Riedel also stated that Nortel's management
considered:

(a) the impact of the filings on Nortel's various businesses, including deterioration in sales; and

(b) the best way to maximize the value of its operations, to preserve jobs and to continue businesses
in Canada and the U.S.

14      Mr. Riedel notes that while the Business possesses significant value, Nortel was faced with the reality
that:

(a) the Business operates in a highly competitive environment;

(b) full value cannot be realized by continuing to operate the Business through a restructuring; and

(c) in the absence of continued investment, the long-term viability of the Business would be put
into jeopardy.

15      Mr. Riedel concluded that the proposed process for the sale of the Business pursuant to an auction
process provided the best way to preserve the Business as a going concern and to maximize value and
preserve the jobs of Nortel employees.

16      In addition to the assets covered by the Sale Agreement, certain liabilities are to be assumed by the
Purchaser. This issue is covered in a comprehensive manner at paragraph 34 of the Fourteenth Report.
Certain liabilities to employees are included on this list. The assumption of these liabilities is consistent with
the provisions of the Sale Agreement that requires the Purchaser to extend written offers of employment
to at least 2,500 employees in the Business.

17      The Monitor also reports that given that certain of the U.S. Debtors are parties to the Sale Agreement
and given the desire to maximize value for the benefit of stakeholders, Nortel determined and it has agreed
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with the Purchaser that the Sale Agreement is subject to higher or better offers being obtained pursuant
to a sale process under s. 363 of the U.S. Bankruptcy Code and that the Sale Agreement shall serve as a
"stalking horse" bid pursuant to that process.

18      The Bidding Procedures provide that all bids must be received by the Seller by no later than July 21,
2009 and that the Sellers will conduct an auction of the purchased assets on July 24, 2009. It is anticipated
that Nortel will ultimately seek a final sales order from the U.S. Court on or about July 28, 2009 and an
approval and vesting order from this court in respect of the Sale Agreement and purchased assets on or
about July 30, 2009.

19      The Monitor recognizes the expeditious nature of the sale process but the Monitor has been advised
that given the nature of the Business and the consolidation occurring in the global market, there are likely
to be a limited number of parties interested in acquiring the Business.

20      The Monitor also reports that Nortel has consulted with, among others, the Official Committee of
Unsecured Creditors (the "UCC") and the bondholder group regarding the Bidding Procedures and is of the
view that both are supportive of the timing of this sale process. (It is noted that the UCC did file a limited
objection to the motion relating to certain aspects of the Bidding Procedures.)

21      Given the sale efforts made to date by Nortel, the Monitor supports the sale process outlined in the
Fourteenth Report and more particularly described in the Bidding Procedures.

22          Objections to the motion were filed in the U.S. Court and this court by MatlinPatterson Global
Advisors LLC, MatlinPatterson Global Opportunities Partners III L.P. and Matlin Patterson Opportunities
Partners (Cayman) III L.P. (collectively, "MatlinPatterson") as well the UCC.

23      The objections were considered in the hearing before Judge Gross and, with certain limited exceptions,
the objections were overruled.

Issues and Discussion

24          The threshold issue being raised on this motion by the Applicants is whether the CCAA affords
this court the jurisdiction to approve a sales process in the absence of a formal plan of compromise or
arrangement and a creditor vote. If the question is answered in the affirmative, the secondary issue is whether
this sale should authorize the Applicants to sell the Business.

25      The Applicants submit that it is well established in the jurisprudence that this court has the jurisdiction
under the CCAA to approve the sales process and that the requested order should be granted in these
circumstances.

26      Counsel to the Applicants submitted a detailed factum which covered both issues.

27      Counsel to the Applicants submits that one of the purposes of the CCAA is to preserve the going
concern value of debtors companies and that the court's jurisdiction extends to authorizing sale of the
debtor's business, even in the absence of a plan or creditor vote.

28      The CCAA is a flexible statute and it is particularly useful in complex insolvency cases in which the
court is required to balance numerous constituents and a myriad of interests.

29        The CCAA has been described as "skeletal in nature". It has also been described as a "sketch, an
outline, a supporting framework for the resolution of corporate insolvencies in the public interest". ATB
Financial v. Metcalfe & Mansfield Alternative Investments II Corp. (2008), 45 C.B.R. (5th) 163 (Ont. C.A.)
at paras. 44, 61, leave to appeal refused [2008] S.C.C.A. No. 337 (S.C.C.). ("ATB Financial").
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30      The jurisprudence has identified as sources of the court's discretionary jurisdiction, inter alia:

(a) the power of the court to impose terms and conditions on the granting of a stay under s. 11(4)
of the CCAA;

(b) the specific provision of s. 11(4) of the CCAA which provides that the court may make an
order "on such terms as it may impose"; and

(c) the inherent jurisdiction of the court to "fill in the gaps" of the CCAA in order to give effect
to its objects. Canadian Red Cross Society / Société Canadienne de la Croix-Rouge, Re (1998), 5
C.B.R. (4th) 299 (Ont. Gen. Div. [Commercial List]) at para. 43; PSINET Ltd., Re (2001), 28
C.B.R. (4th) 95 (Ont. S.C.J. [Commercial List]) at para. 5, ATB Financial, supra, at paras. 43-52.

31      However, counsel to the Applicants acknowledges that the discretionary authority of the court under
s. 11 must be informed by the purpose of the CCAA.

Its exercise must be guided by the scheme and object of the Act and by the legal principles that govern

corporate law issues. Re Stelco Inc. (2005), 9 C.B.R. (5 th ) 135 (Ont. C.A.) at para. 44.

32      In support of the court's jurisdiction to grant the order sought in this case, counsel to the Applicants
submits that Nortel seeks to invoke the "overarching policy" of the CCAA, namely, to preserve the going
concern. Residential Warranty Co. of Canada Inc., Re (2006), 21 C.B.R. (5th) 57 (Alta. Q.B.) at para. 78.

33      Counsel to the Applicants further submits that CCAA courts have repeatedly noted that the purpose of
the CCAA is to preserve the benefit of a going concern business for all stakeholders, or "the whole economic
community":

The purpose of the CCAA is to facilitate arrangements that might avoid liquidation of the company
and allow it to continue in business to the benefit of the whole economic community, including the
shareholders, the creditors (both secured and unsecured) and the employees. Citibank Canada v. Chase

Manhattan Bank of Canada (1991), 5 C.B.R. (3 rd ) 167 (Ont. Gen. Div.) at para. 29. Re Consumers
Packaging Inc. (2001) 27 C.B.R. (4th) 197 (Ont. C.A.) at para. 5.

34           Counsel to the Applicants further submits that the CCAA should be given a broad and liberal
interpretation to facilitate its underlying purpose, including the preservation of the going concern for the
benefit of all stakeholders and further that it should not matter whether the business continues as a going
concern under the debtor's stewardship or under new ownership, for as long as the business continues as a
going concern, a primary goal of the CCAA will be met.

35           Counsel to the Applicants makes reference to a number of cases where courts in Ontario, in
appropriate cases, have exercised their jurisdiction to approve a sale of assets, even in the absence of a plan
of arrangement being tendered to stakeholders for a vote. In doing so, counsel to the Applicants submits that
the courts have repeatedly recognized that they have jurisdiction under the CCAA to approve asset sales
in the absence of a plan of arrangement, where such sale is in the best interests of stakeholders generally.
Canadian Red Cross Society / Société Canadienne de la Croix-Rouge, Re, supra, Re PSINet, supra, Consumers
Packaging Inc., Re [2001 CarswellOnt 3482 (Ont. C.A.)], supra, Stelco Inc., Re (2004), 6 C.B.R. (5th) 316
(Ont. S.C.J. [Commercial List]) at para. 1, Tiger Brand Knitting Co., Re (2005), 9 C.B.R. (5th) 315 (Ont.
S.C.J.), Caterpillar Financial Services Ltd. v. Hard-Rock Paving Co. (2008), 45 C.B.R. (5th) 87 (Ont. S.C.J.)
and Lehndorff General Partner Ltd., Re (1993), 17 C.B.R. (3d) 24 (Ont. Gen. Div. [Commercial List]).
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36      In Re Consumers Packaging, supra, the Court of Appeal for Ontario specifically held that a sale of a
business as a going concern during a CCAA proceeding is consistent with the purposes of the CCAA:

The sale of Consumers' Canadian glass operations as a going concern pursuant to the Owens-Illinois
bid allows the preservation of Consumers' business (albeit under new ownership), and is therefore
consistent with the purposes of the CCAA.

...we cannot refrain from commenting that Farley J.'s decision to approve the Owens-Illinois bid is
consistent with previous decisions in Ontario and elsewhere that have emphasized the broad remedial
purpose of flexibility of the CCAA and have approved the sale and disposition of assets during CCAA
proceedings prior to a formal plan being tendered. Re Consumers Packaging, supra, at paras. 5, 9.

37      Similarly, in Canadian Red Cross Society / Société Canadienne de la Croix-Rouge, Re, supra, Blair J. (as
he then was) expressly affirmed the court's jurisdiction to approve a sale of assets in the course of a CCAA
proceeding before a plan of arrangement had been approved by creditors. Canadian Red Cross Society /
Société Canadienne de la Croix-Rouge, Re, supra, at paras. 43, 45.

38      Similarly, in PSINet Limited, supra, the court approved a going concern sale in a CCAA proceeding
where no plan was presented to creditors and a substantial portion of the debtor's Canadian assets were to
be sold. Farley J. noted as follows:

[If the sale was not approved,] there would be a liquidation scenario ensuing which would realize
far less than this going concern sale (which appears to me to have involved a transparent process
with appropriate exposure designed to maximize the proceeds), thus impacting upon the rest of the
creditors, especially as to the unsecured, together with the material enlarging of the unsecured claims
by the disruption claims of approximately 8,600 customers (who will be materially disadvantaged by
an interrupted transition) plus the job losses for approximately 200 employees. Re PSINet Limited,
supra, at para. 3.

39      In Re Stelco Inc., supra, in 2004, Farley J. again addressed the issue of the feasibility of selling the
operations as a going concern:

I would observe that usually it is the creditor side which wishes to terminate CCAA proceedings and
that when the creditors threaten to take action, there is a realization that a liquidation scenario will
not only have a negative effect upon a CCAA applicant, but also upon its workforce. Hence, the
CCAA may be employed to provide stability during a period of necessary financial and operational
restructuring - and if a restructuring of the "old company" is not feasible, then there is the exploration of
the feasibility of the sale of the operations/enterprise as a going concern (with continued employment)
in whole or in part. Re Stelco Inc, supra, at para. 1.

40      I accept these submissions as being general statements of the law in Ontario. The value of equity in
an insolvent debtor is dubious, at best, and, in my view, it follows that the determining factor should not be
whether the business continues under the debtor's stewardship or under a structure that recognizes a new
equity structure. An equally important factor to consider is whether the case can be made to continue the
business as a going concern.

41      Counsel to the Applicants also referred to decisions from the courts in Quebec, Manitoba and Alberta
which have similarly recognized the court's jurisdiction to approve a sale of assets during the course of a
CCAA proceeding. Boutiques San Francisco Inc., Re (2004), 7 C.B.R. (5th) 189 (C.S. Que.), Winnipeg Motor
Express Inc., Re (2008), 49 C.B.R. (5th) 302 (Man. Q.B.) at paras. 41, 44, and Calpine Canada Energy Ltd.,
Re (2007), 35 C.B.R. (5th) 1 (Alta. Q.B.) at para. 75.
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42           Counsel to the Applicants also directed the court's attention to a recent decision of the British
Columbia Court of Appeal which questioned whether the court should authorize the sale of substantially
all of the debtor's assets where the debtor's plan "will simply propose that the net proceeds from the sale...be
distributed to its creditors". In Cliffs Over Maple Bay Investments Ltd. v. Fisgard Capital Corp. (2008), 46
C.B.R. (5th) 7 (B.C. C.A.) ("Cliffs Over Maple Bay"), the court was faced with a debtor who had no active
business but who nonetheless sought to stave off its secured creditor indefinitely. The case did not involve
any type of sale transaction but the Court of Appeal questioned whether a court should authorize the sale
under the CCAA without requiring the matter to be voted upon by creditors.

43      In addressing this matter, it appears to me that the British Columbia Court of Appeal focussed on
whether the court should grant the requested relief and not on the question of whether a CCAA court has
the jurisdiction to grant the requested relief.

44      I do not disagree with the decision in Cliffs Over Maple Bay. However, it involved a situation where
the debtor had no active business and did not have the support of its stakeholders. That is not the case with
these Applicants.

45      The Cliffs Over Maple Bay decision has recently been the subject of further comment by the British
Columbia Court of Appeal in Asset Engineering LP v. Forest & Marine Financial Ltd. Partnership, 2009
BCCA 319 (B.C. C.A.).

46      At paragraphs 24 - 26 of the Forest and Marine decision, Newbury J.A. stated:

24. In Cliffs Over Maple Bay, the debtor company was a real estate developer whose one project
had failed. The company had been dormant for some time. It applied for CCAA protection but
described its proposal for restructuring in vague terms that amounted essentially to a plan to
"secure sufficient funds" to complete the stalled project (Para. 34). This court, per Tysoe J.A.,
ruled that although the Act can apply to single-project companies, its purposes are unlikely to
be engaged in such instances, since mortgage priorities are fully straight forward and there will
be little incentive for senior secured creditors to compromise their interests (Para. 36). Further,
the Court stated, the granting of a stay under s. 11 is "not a free standing remedy that the court
may grant whenever an insolvent company wishes to undertake a "restructuring"...Rather, s. 11 is
ancillary to the fundamental purpose of the CCAA, and a stay of proceedings freezing the rights
of creditors should only be granted in furtherance of the CCAA's fundamental purpose". That
purpose has been described in Meridian Developments Inc. v. Toronto Dominion Bank (1984) 11

D.L.R. (4 th ) 576 (Alta. Q.B.):

The legislation is intended to have wide scope and allow a judge to make orders which will
effectively maintain the status quo for a period while the insolvent company attempts to gain
the approval of its creditors for a proposed arrangement which will enable the company to
remain in operation for what is, hopefully, the future benefit of both the company and its
creditors. [at 580]

25. The Court was not satisfied in Cliffs Over Maple Bay that the "restructuring" contemplated by
the debtor would do anything other than distribute the net proceeds from the sale, winding up or
liquidation of its business. The debtor had no intention of proposing a plan of arrangement, and
its business would not continue following the execution of its proposal - thus it could not be said
the purposes of the statute would be engaged...
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26. In my view, however, the case at bar is quite different from Cliffs Over Maple Bay. Here, the
main debtor, the Partnership, is at the centre of a complicated corporate group and carries on an
active financing business that it hopes to save notwithstanding the current economic cycle. (The
business itself which fills a "niche" in the market, has been carried on in one form or another
since 1983.) The CCAA is appropriate for situations such as this where it is unknown whether the
"restructuring" will ultimately take the form of a refinancing or will involve a reorganization of
the corporate entity or entities and a true compromise of the rights of one or more parties. The
"fundamental purpose" of the Act - to preserve the status quo while the debtor prepares a plan that
will enable it to remain in business to the benefit of all concerned - will be furthered by granting a
stay so that the means contemplated by the Act - a compromise or arrangement - can be developed,
negotiated and voted on if necessary...

47          It seems to me that the foregoing views expressed in Forest and Marine are not inconsistent with
the views previously expressed by the courts in Ontario. The CCAA is intended to be flexible and must be
given a broad and liberal interpretation to achieve its objectives and a sale by the debtor which preserves its
business as a going concern is, in my view, consistent with those objectives.

48      I therefore conclude that the court does have the jurisdiction to authorize a sale under the CCAA
in the absence of a plan.

49      I now turn to a consideration of whether it is appropriate, in this case, to approve this sales process.
Counsel to the Applicants submits that the court should consider the following factors in determining
whether to authorize a sale under the CCAA in the absence of a plan:

(a) is a sale transaction warranted at this time?

(b) will the sale benefit the whole "economic community"?

(c) do any of the debtors' creditors have a bona fide reason to object to a sale of the business?

(d) is there a better viable alternative?

I accept this submission.

50      It is the position of the Applicants that Nortel's proposed sale of the Business should be approved as
this decision is to the benefit of stakeholders and no creditor is prejudiced. Further, counsel submits that
in the absence of a sale, the prospects for the Business are a loss of competitiveness, a loss of value and a
loss of jobs.

51      Counsel to the Applicants summarized the facts in support of the argument that the Sale Transaction
should be approved, namely:

(a) Nortel has been working diligently for many months on a plan to reorganize its business;

(b) in the exercise of its business judgment, Nortel has concluded that it cannot continue to operate
the Business successfully within the CCAA framework;

(c) unless a sale is undertaken at this time, the long-term viability of the Business will be in jeopardy;

(d) the Sale Agreement continues the Business as a going concern, will save at least 2,500 jobs and
constitutes the best and most valuable proposal for the Business;
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(e) the auction process will serve to ensure Nortel receives the highest possible value for the
Business;

(f) the sale of the Business at this time is in the best interests of Nortel and its stakeholders; and

(g) the value of the Business is likely to decline over time.

52      The objections of MatlinPatterson and the UCC have been considered. I am satisfied that the issues
raised in these objections have been addressed in a satisfactory manner by the ruling of Judge Gross and no
useful purpose would be served by adding additional comment.

53      Counsel to the Applicants also emphasize that Nortel will return to court to seek approval of the most
favourable transaction to emerge from the auction process and will aim to satisfy the elements established
by the court for approval as set out in Royal Bank v. Soundair Corp. (1991), 7 C.B.R. (3d) 1 (Ont. C.A.)
at para. 16.

Disposition

54         The Applicants are part of a complicated corporate group. They carry on an active international
business. I have accepted that an important factor to consider in a CCAA process is whether the case can be
made to continue the business as a going concern. I am satisfied having considered the factors referenced at
[49], as well as the facts summarized at [51], that the Applicants have met this test. I am therefore satisfied
that this motion should be granted.

55      Accordingly, I approve the Bidding Procedures as described in the Riedel Affidavit and the Fourteenth
Report of the Monitor, which procedures have been approved by the U.S. Court.

56           I am also satisfied that the Sale Agreement should be approved and further that the Sale
Agreement be approved and accepted for the purposes of conducting the "stalking horse" bidding process
in accordance with the Bidding Procedures including, without limitation the Break-Up Fee and the Expense
Reimbursement (as both terms are defined in the Sale Agreement).

57      Further, I have also been satisfied that Appendix B to the Fourteenth Report contains information
which is commercially sensitive, the dissemination of which could be detrimental to the stakeholders and,
accordingly, I order that this document be sealed, pending further order of the court.

58      In approving the Bidding Procedures, I have also taken into account that the auction will be conducted
prior to the sale approval motion. This process is consistent with the practice of this court.

59      Finally, it is the expectation of this court that the Monitor will continue to review ongoing issues
in respect of the Bidding Procedures. The Bidding Procedures permit the Applicants to waive certain
components of qualified bids without the consent of the UCC, the bondholder group and the Monitor.
However, it is the expectation of this court that, if this situation arises, the Applicants will provide advance
notice to the Monitor of its intention to do so.

Motion granted.
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creditor came forward to object sale of business — It was unnecessary for court to substitute its business
judgment for that of applicants.
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MOTION by applicants for extension of stay and for approval of bid process and agreement.

Morawetz J.:

1      At the conclusion of the hearing on December 11, 2009, I granted the motion with reasons to follow.
These are the reasons.

2      The Applicants brought this motion for an extension of the Stay Period, approval of the Bid Process
and approval of the Stalking Horse APA between TalentPoint Inc., 2223945 Ontario Ltd., 2223947 Ontario
Ltd., and 2223956 Ontario Ltd., as purchasers (collectively, the "Purchasers") and each of the Applicants,
as vendors.

3      The affidavit of Mr. Jewitt and the Report of the Monitor dated December 1, 2009 provide a detailed
summary of the events that lead to the bringing of this motion.

4      The Monitor recommends that the motion be granted.

5          The motion is also supported by TD Bank, Roynat, and the Noteholders. These parties have the
significant economic interest in the Applicants.

6      Counsel on behalf of Mr. Singh and the proposed Purchasers also supports the motion.

7          Opposition has been voiced by counsel on behalf of Procom Consultants Group Inc., a business
competitor to the Applicants and a party that has expressed interest in possibly bidding for the assets of
the Applicants.

8      The Bid Process, which provides for an auction process, and the proposed Stalking Horse APA have
been considered by Breakwall, the independent Special Committee of the Board and the Monitor.

9      Counsel to the Applicants submitted that, absent the certainty that the Applicants' business will continue
as a going concern which is created by the Stalking Horse APA and the Bid Process, substantial damage
would result to the Applicants' business due to the potential loss of clients, contractors and employees.

10      The Monitor agrees with this assessment. The Monitor has also indicated that it is of the view that
the Bid Process is a fair and open process and the best method to either identify the Stalking Horse APA
as the highest and best bid for the Applicants' assets or to produce an offer for the Applicants' assets that
is superior to the Stalking Horse APA.

11      It is acknowledged that the proposed purchaser under the Stalking Horse APA is an insider and a
related party. The Monitor is aware of the complications that arise by having an insider being a bidder. The
Monitor has indicated that it is of the view that any competing bids can be evaluated and compared with
the Stalking Horse APA, even though the bids may not be based on a standard template.

12      Counsel on behalf of Procom takes issue with the $700,000 break fee which has been provided for
in the Stalking Horse APA. He submits that it is neither fair nor necessary to have a break fee. Counsel
submits that the break fee will have a chilling effect on the sales process as it will require his client to in
effect outbid Mr. Singh's group by in excess of $700,000 before its bid could be considered. The break fee
is approximately 2.5% of the total consideration.

13      The use of a stalking horse bid process has become quite popular in recent CCAA filings. In Nortel
Networks Corp., Re, [2009] O.J. No. 3169 (Ont. S.C.J. [Commercial List]), I approved a stalking horse sale
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process and set out four factors (the "Nortel Criteria") the court should consider in the exercise of its general
statutory discretion to determine whether to authorize a sale process:

(a) Is a sale transaction warranted at this time?

(b) Will the sale benefit the whole "economic community"?

(c) Do any of the debtors' creditors have a bona fide reason to object to a sale of the business?

(d) Is there a better viable alternative?

14           The Nortel decision predates the recent amendments to the CCAA. This application was filed
December 2, 2009 which post-dates the amendments.

15      Section 36 of the CCAA expressly permits the sale of substantially all of the debtors' assets in the
absence of a plan. It also sets out certain factors to be considered on such a sale. However, the amendments
do not directly assess the factors a court should consider when deciding to approve a sale process.

16      Counsel to the Applicants submitted that a distinction should be drawn between the approval of a sales
process and the approval of an actual sale in that the Nortel Criteria is engaged when considering whether
to approve a sales process, while s. 36 of the CCAA is engaged when determining whether to approve a sale.
Counsel also submitted that s. 36 should also be considered indirectly when applying the Nortel Criteria.

17      I agree with these submissions. There is a distinction between the approval of the sales process and
the approval of a sale. Issues can arise after approval of a sales process and prior to the approval of a sale
that requires a review in the context of s. 36 of the CCAA. For example, it is only on a sale approval motion
that the court can consider whether there has been any unfairness in the working out of the sales process.

18      In this case, the Special Committee, the advisors, the key creditor groups and the Monitor all expressed
support for the Applicants' process.

19      In my view, the Applicants have established that a sales transaction is warranted at this time and that
the sale will be of benefit to the "economic community". I am also satisfied that no better alternative has
been put forward. In addition, no creditor has come forward to object to a sale of the business.

20      With respect to the possibility that the break fee may deter other bidders, this is a business point that
has been considered by the Applicants, its advisors and key creditor groups. At 2.5% of the amount of the
bid, the break fee is consistent with break fees that have been approved by this court in other proceedings.
The record makes it clear that the break fee issue has been considered and, in the exercise of their business
judgment, the Special Committee unanimously recommended to the Board and the Board unanimously
approved the break fee. In the circumstances of this case, it is not appropriate or necessary for the court to
substitute its business judgment for that of the Applicants.

21      For the foregoing reasons, I am satisfied that the Bid Process and the Stalking Horse APA be approved.

22      For greater certainty, a bid will not be disqualified as a Qualified Bid (or a bidder as a Qualified Bidder)
for the reason that the bid does not contemplate the bidder offering employment to all or substantially all of
the employees of the Applicants or assuming liabilities to employees on terms comparable to those set out
in s. 5.6 of the Stalking Horse Bid. However, this may be considered as a factor in comparing the relative
value of competing bids.
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23      The Applicants also seek an extension of the Stay Period to coincide with the timelines in the Bid
Process. The timelines call for the transaction to close in either February or March, 2010 depending on
whether there is a plan of arrangement proposed.

24      Having reviewed the record and heard submissions, I am satisfied that the Applicants have acted, and
are acting, in good faith and with due diligence and that circumstances exist that make the granting of an
extension appropriate. Accordingly, the Stay Period is extended to February 8, 2010.

25      An order shall issue to give effect to the foregoing.
Motion granted.
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Subject: Insolvency
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Bankruptcy and insolvency --- Companies' Creditors Arrangement Act — Arrangements — Miscellaneous
Company commenced reorganization under Chapter 11 of US Bankruptcy Code — Two subsidiaries of
company were granted protection under Companies' Creditors Arrangement Act — Stalking horse process
and bidding procedures were approved by court — Bid by purchaser was deemed best offer yielding highest
net recovery for creditors — Bid included assignment of real property leases, offers of employment to
all Canadian employees, and assumption of ordinary course liabilities — Monitor was of opinion that
value allocated to purchased assets exceeded net value on liquidation basis — Application was brought for
approval of sale and vesting order in respect of asset purchase agreement — Application granted — Process
was fair and reasonable and produced fair and reasonable result — No party opposed order sought — Sale
and purchase of assets assured compromise of debt accepted by debtholders which preserved value of name
and reputation of business as going concern — Once sales process is put forward, court should to extent
possible uphold business judgment of court officer and parties supporting it.
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Tiger Brand Knitting Co., Re (2005), 2005 CarswellOnt 1240, 9 C.B.R. (5th) 315 (Ont. S.C.J.) —
considered

Statutes considered:
Bankruptcy Code, 11 U.S.C.

Chapter 11 — referred to
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36

Generally — referred to

APPLICATION for approval of sale and vesting order.

C. Campbell J.:

1      A joint hearing between this Court and the United States Bankruptcy Court for the District of Delaware
was held on July 22, 2009 for Sale Approval and a Vesting Order in respect of an Asset Purchase Agreement
dated as of July 17, 2009 among Everest Holdings LLC as buyer and Eddie Bauer Holdings Inc. ("EB
Holdings") and each of its subsidiaries.

2      These are the reasons for approval of the Order granted.

3      On June 17, 2009, Eddie Bauer Canada Inc. and Eddie Bauer Customer Services Inc. (together, "EB
Canada"), two of the EB Holdings subsidiaries, were granted protection under the Companies' Creditors
Arrangement Act, R.S.C., 1985, c. C-36, as amended ("CCAA") in an Initial Order of this Court, with RSM
Richter Inc. appointed as Monitor.

4      On the same day, EB Holdings commenced reorganization under Chapter 11 of the United States Code
in bankruptcy. A cross-border protocol was approved by this Court [2009 CarswellOnt 3657 (Ont. S.C.J.
[Commercial List])] and the U.S. Court on June 25, 2009.

5      The purpose of what is described in the Orders as "Restructuring Proceedings" was a process to enable
the Eddie Bauer Group to have an opportunity to maximize the value of its business and assets in a unified,
Court-approved sale process.

6      EB Holdings is a publicly traded company with shares trade on the NASDAQ Global Market. Eddie
Bauer branded products are sold at over 300 retail outlets in the United States and 36 retail stores and one
warehouse store throughout Canada, together with online and catalogue sales employing 933 individuals
in Canada.

7      The joint hearing conducted on June 29, 2009 before the U.S. Court and this Court approved a Stalking
Horse process and certain prescribed bidding procedures. Rainer Holdings LLC, an affiliate of CCMP
Capital Advisors and indirectly of the buyer, became the Stalking Horse bidder.

8          The Stalking Horse offer of US$202.3 million was for substantially all of the assets, property and
undertaking of the Eddie Bauer Group.

9      The Bidding Procedure Order provided that the Stalking Horse offeror would be entitled to a break fee
and to have its expenses of approximately $250,000 reimbursed and would offer employment to substantially
all of the Company's employees, assume at least 250 U.S. retail locations and all Canadian locations and
pay all of the Group's post-filing supplier claims.

10      The bidding was completed in the early hours of July 17, 2009. The three stage basis of the auction
process included (1) the best inventory offer from Inventory Bidders; (2) the best intellectual property offer
of the IP bidders; and (3) the best going-concern offer from Going-Concern Bidders. The best inventory
and intellectual offers were to be compared against the best going-concern offer.
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11          The US$286 million bid by Everest (a company unrelated to Rainer) was deemed the best offer,
yielding the highest net recovery for creditors (including creditors in consultation.) A US$250 million back-
up bid was also identified.

12      The Canadian real property leases are to be assigned, assuming consent of landlords, and offers of
employment to all Canadian employees to be made and ordinary course liabilities assumed.

13      The value allocated to the Canadian Purchased Assets of US$11 million exceeds in the analysis and
opinion of the Monitor the net value on a liquidation basis, particularly as the only two material assets are
inventory and equity (if any) in realty leases.

14      All parties represented at the joint hearing, including counsel for the landlords, either supported or
did not oppose the Order sought.

15      The process that has been undertaken in a very short time is an example of a concerted and dedicated
effort of a variety of stakeholders to achieve a restructuring without impairing the going-concern nature
of the Eddie Bauer business.

16      The sale and purchase of assets assures a compromise of debt accepted by those debtholders (with
a process of certain leases not taken up in the US), which to the extent possible preserves the value of the
name and reputation of the business as a going concern.

17          Had it not been for the cooperative effort of counsel for the parties on both sides of the border
and a joint hearing process to approve on an efficient and timely basis, the restructuring regime would
undoubtedly have been more time-consuming and more costly.

18      I am satisfied that the statement of law that set out the duties of a Court in reviewing the propriety of
the actions of a Court officer (Monitor) are applicable and have been met here.

19      The duties were set out by Anderson J. in Crown Trust Co. v. Rosenberg (1986), 60 O.R. (2d) 87 (Ont.
H.C.) at pp 92-94 and are as follows:

1. It should consider the interests of all parties.

2. It should consider the efficacy and integrity of the process by which offers are obtained.

3. It should consider whether there has been unfairness in the working out of the process.

20      Galligan J.A. for the majority in the Court of Appeal in Ontario in Royal Bank v. Soundair Corp.
(1991), 4 O.R. (3d) 1 (Ont. C.A.) at p. 8 further accepted and adopted the further statement of Anderson
J. in Crown Trust at p. 551 that "its decision was made as a matter of business judgement on the elements
then available to it. It is the very essence of a receiver's function to make such judgments and in the making
of them, to act seriously and responsibly, so as to be prepared to stand behind them."

21      What have come to be known as the Soundair principles have been accepted in a number of Ontario
cases, including Bakemates International Inc., Re [2004 CarswellOnt 2339 (Ont. C.A.)], 2004 CanLII 59994.
The same principles have been accepted to approval of Asset Purchase Agreements and Vesting Orders. See
Ivaco Inc., Re [2004 CarswellOnt 3563 (Ont. S.C.J. [Commercial List])] 2004 CanLII 21547. In Tiger Brand
Knitting Co., Re [2005 CarswellOnt 1240 (Ont. S.C.J.)] 2005 CanLII 9680, I declined to extend the time for
a bid and directed the Monitor not to accept a bid it had received and to negotiate with another party.
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22       The concern in Tiger Brand, as in this case, is that once a sales process is put forward, the Court
should to the extent possible uphold the business judgment of the Court officer and the parties supporting
it. Absent a violation of the Soundair principles, the result of that process should as well be upheld.

23      A Stalking Horse bid has become an important feature of the CCAA process. In this case, the fact
that the Stalking Horse bidder promoted other bids and put in the highest bid satisfies me that the process
was fair and reasonable and produced a fair and reasonable result.

24      One can readily understand that the goodwill attached to a recognized name such as Eddie Bauer will
likely only retain its value if there is a seamless and orderly transfer.

25      For the foregoing reasons the draft Orders of Approval and Vesting will issue as approved and signed.
Application granted.
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Bankruptcy and insolvency --- Companies' Creditors Arrangement Act — Miscellaneous
Corporation experienced financial difficulties and placed itself under protection of Companies' Creditors
Arrangement Act — In context of its restructuring, corporation contemplated sale of all its assets — Bidding
process was launched and several investors filed offers — Corporation entered into asset sale agreement
with winning bidder — US bankruptcy court approved process without modifications — Court approved
process with some modifications and set date of September 17, 2010, as limit to submit bid — On September
17, unsuccessful bidder filed new bid — At outcome of bidding process, corporation decided to sell its assets
once again to winning bidder — On September 24, corporation brought motion seeking court's approval
of sale — Motion granted — Evidence showed that no stakeholder objected to sale and that all parties
agreed to participate in bidding process — Once bidding process was started, there was no turning back
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Société a connu des difficultés financières et s'est mise sous la protection de la Loi sur les arrangements avec
les créanciers des compagnies — Dans le cadre de sa restructuration, la société a considéré vendre tous ses
actifs — Processus d'appel d'offres a été lancé et plusieurs investisseurs ont déposé leurs offres — Société
a signé une entente de vente d'actifs avec le soumissionnaire gagnant — Tribunal américain de faillite a
approuvé le processus sans modifications — Tribunal a approuvé le processus avec quelques modifications
et a fixé la date du 17 septembre 2010 comme étant la date limite pour soumettre une soumission —
Soumissionnaire déçu a déposé une nouvelle offre le 17 septembre — Au terme du processus d'appel d'offres,
la société a décidé de vendre ses actifs une fois de plus au soumissionnaire gagnant — Société a déposé, le
24 septembre, une requête visant à obtenir l'approbation de la vente par le tribunal — Requête accueillie —
Preuve démontrait qu'aucune partie intéressée ne s'était opposée à la vente et que toutes les parties avaient
convenu de participer au processus d'appel d'offres — Une fois le processus d'appel d'offres lancé, il n'était
pas question de l'interrompre à moins que le processus ne s'avère déficient — Tribunal n'était pas convaincu
que le soumissionnaire gagnant devrait être exclu simplement parce que le soumissionnaire déçu avait perdu
— Tribunal était d'avis que le processus d'appel d'offres satisfaisait aux critères établis par la jurisprudence
— De plus, le contrôleur était en faveur de la position défendue par le soumissionnaire gagnant — Par
conséquent, la vente devrait être approuvée telle quelle.
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MOTION by corporation seeking court's approval of sale.

Robert Mongeon, J.C.S.:

BACKGROUND

1      On 24 February 2010, I issued an Initial Order under the CCAA protecting the assets of the Debtors
and Mis-en-cause (the WB Group). Ernst & Young was appointed Monitor.

2      On the same date, Bear Island Paper Company LLC (Bear Island) filed for protection of Chapter 11
of the US Bankruptcy code before the US Bankruptcy Court for the Eastern District of Virginia.

3      On April 28, 2010, the US Bankruptcy Court issued an order approving a Sale and Investor Solicitation
Process (« SISP ») for the sale of substantially all of the WB Group's assets. I issued a similar order on
April 29, 2010. No one objected to the issuance of the April 29, 2010 order. No appeal was lodged in either
jurisdiction.

4      The SISP caused several third parties to show some interest in the assets of the WG Group and led to
the execution of an Asset Sale Agreement (ASA) between the WB Group and BD White Birch Investment
LLC (« BDWB »). The ASA is dated August 10, 2010. Under the ASA, BDWB would acquire all of the
assets of the Group and would:

a) assume from the Sellers and become obligated to pay the Assumed Liabilities (as defined in
the ASA);

b) pay US$90 million in cash;

c) pay the Reserve Payment Amount (as defined);

d) pay all fees and disbursements necessary or incidental for the closing of the transaction; and

e) deliver the Wind Down Amount (as defined).

the whole for a consideration estimated between $150 and $178 million dollars.

5      BDWB was to acquire the Assets through a Stalking Horse Bid process. Accordingly, Motions were
brought before the US Bankruptcy Court and before this Court for orders approving:

a) the ASA

b) BDWB as the stalking horse bidder

c) The Bidding Procedures

6      On September 1, 2010, the US Bankruptcy Court issued an order approving the foregoing without
modifications.

7      On September 10, 2010, I issued an order approving the foregoing with some modifications (mainly
reducing the Break-Up Fee and Expense Reimbursement clauses from an aggregate total sought of US$5
million, down to an aggregate total not to exceed US$3 million).

8      My order also modified the various key dates of implementation of the above. The date of September
17 was set as the limit to submit a qualified bid under stalking horse bidding procedures, approved by both
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Courts and the date of September 21 st  was set as the auction date. Finally, the approval of the outcome

of the process was set for September 24, 2010 1 .

9      No appeal was lodged with respect to my decision of September 10, 2010.

10      On September 17, 2010, Sixth Avenue Investment Co. LLC (« Sixth Avenue ») submitted a qualified
bid.

11      On September 21, 2010, the WB Group and the Monitor commenced the auction for the sale of the
assets of the group. The winning bid was the bid of BDWB at US$236,052,825.00.

12      BDWB's bid consists of:

i) US$90 million in cash allocated to the current assets of the WB Group;

ii) $4.5 million of cash allocated to the fixed assets;

iii) $78 million in the form of a credit bid under the First Lien Credit Agreement allocated to the
WB Group's Canadian fixed assets which are collateral to the First Lien Debt affecting the WB
Group;

iv) miscellaneous additional charges to be assumed by the purchaser.

13      Sixth Avenue's bid was equivalent to the BDWB winning bid less US$500,000.00, that is to say US
$235,552,825.00. The major difference between the two bids being that BDWB used credit bidding to the
extent of $78 million whilst Sixth Avenue offered an additional $78 million in cash. For a full description
of the components of each bid, see the Monitor's Report of September 23, 2010.

14      The Sixth Avenue bidder and the BDWB bidder are both former lenders of the WB Group regrouped
in new entities.

15      On April 8, 2005, the WB Group entered into a First Lien Credit Agreement with Credit Suisse AG
Cayman Islands and Credit Suisse AG Toronto acting as agents for a number of lenders.

16          As of February 24, 2010, the WB Group was indebted towards the First Lien Lenders under the
First Lien Credit Agreement in the approximate amount of $438 million (including interest). This amount
was secured by all of the Sellers' fixed assets. The contemplated sale following the auction includes the WB
Group's fixed assets and unencumbered assets.

17      BDWB is comprised of a group of lenders under the First Lien Credit Agreement and hold, in aggregate
approximately 65% of the First Lien Debt. They are also « Majority Lenders » under the First Lien Credit
Agreement and, as such, are entitled to make certain decisions with respect to t he First Lien Debt including
the right to use the security under the First Lien Credit Agreement as tool for credit bidding.

18      Sixth Avenue is comprised of a group of First Lien Lenders holding a minority position in the First
Lien Debt (approximately 10%). They are not « Majority Lenders » and accordingly, they do not benefit
from the same advantages as the BDWB group of First Lien Lenders, with respect to the use of the security

on the fixed assets of the WB Group, in a credit bidding process 2 .

19      The bidding process took place in New York on September 21, 2010. Only two bidders were involved:

the winning bidder (BDWB) and the losing bidder 3  (Sixth Avenue).
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20      In its Intervention, BDWB has analysed all of the rather complex mechanics allowing it to use the
system of credit bidding as well as developing reasons why Sixth Avenue could not benefit from the same
privilege. In addition to certain arguments developed in the reasons which follow, I also accept as my own
BDWB's submissions developed in section (e), paragraphs [40] to [53] of its Intervention as well as the
arguments brought forward in paragraphs [54] to [60] validating BDWB's specific right to credit bid in the
present circumstances.

21      Essentially, BDWB establishes its right to credit bid by referring not only to the September 10 Court
Order but also by referring to the debt and security documents themselves, namely the First Lien Credit
Agreement, the US First Lien Credit Agreement and under the Canadian Security Agreements whereby
the « Majority Lender » may direct the « Agents » to support such credit bid in favour of such « Majority
Lenders ». Conversely, this position is not available to the « Minority Lenders ». This reasoning has not
been seriously challenged before me.

22      The Debtors and Mis-en-cause are now asking me to approve the sale of all and/or substantially all
the assets of the WB Group to BDWB. The disgruntled bidder asks me to not only dismiss this application
but also to declare it the winning bidder or, alternatively, to order a new auction.

23      On September 24, 2010, I delivered oral reasons in support of the Debtors' Motion to approve the
sale. Here is a transcript of these reasons.

REASONS (delivered orally on September 24, 2010)

24      I am asked by the Petitioners to approve the sale of substantially all the WB Group's assets following a
bid process in the form of a « Stalking Horse » bid process which was not only announced in the originating
proceedings in this file, I believe back in early 2010, but more specifically as from May/June 2010 when I was
asked to authorise the Sale and Investors Solicitation Process (SISP). The SISP order led to the canvassing
of proposed bidders, qualified bidders and the eventual submission of a « Stalking Horse » bidder. In this
context, a Motion to approve the « Stalking Horse » Bid process to approve the assets sale agreement and
to approve a bidding procedure for the sale of substantially all of the assets of the WB Group was submitted
and sanctioned by my decision of September 10, 2010.

25      I note that throughout the implementation of this sale process, all of its various preliminary steps
were put in place and approved without any contestation whatsoever by any of the interested stakeholders

except for the two construction lien holders KSH 4  and SIII 5  who, for very specific reasons, took a strong
position towards the process itself (not that much with the bidding process but with the consequences of
this process upon their respective claims.

26          The various arguments of KSH and SIII against the entire Stalking Horse bid process have now
become moot, considering that both BDWB and Sixth Avenue have agreed to honour the construction liens
and to assume the value of same (to be later determined).

27      Today, the Motion of the Debtors is principally contested by a group which was identified as the «
Sixth Avenue » bidders and more particularly, identified in paragraph 20 of the Motion now before me. The
« Stalking Horse » bidder, of course, is the Black Diamond group identified as « BD White Birch Investment
LLC ». The Dune Group of companies who are also secured creditors of the WB Group are joining in,
supporting the position of Sixth Avenue. Their contestation rests on the argument that the best and highest
bid at the auction, which took place in New York on September 21, should not have been identified as
the Black Diamond bid. To the contrary, the winning bid should have been, according to the contestants,
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the « Sixth Avenue » bid which was for a lesser dollar amount ($500,000.00), for a larger cash amount
(approximately $78,000,000.00 more cash) and for a different allocation of the purchase price.

28      Notwithstanding the foregoing, the Monitor, in its report of August 23, supports the « Black Diamond
» winning bid and the Monitor recommends to the Court that the sale of the assets of the WB Group be
made on that basis.

29      The main argument of « Sixth Avenue » as averred, sometimes referred to as the « bitter bidder », comes
from the fact that the winning bid relied upon the tool of credit bidding to the extent of $78,000,000.00 in
arriving at its total offer of $236,052,825.00.

30      If I take the comments of « Sixth Avenue », the use of credit bidding was not only a surprise, but a
rather bad surprise, in that they did not really expect that this would be the way the « Black Diamond »
bid would be ultimately constructed. However, the possibility of reverting to credit bidding was something
which was always part of the process. I quote from paragraph 7 of the Motion to Approve the Sale of the
Assets, which itself quotes paragraph 24 of the SISP Order, stating that:

24. Notwithstanding anything herein to the contrary, including without limitation, the bidding
requirements herein, the agent under the White Birch DIP Facility (the « DIP Agent ») and the agent
to the WB Group's first lien term loan lenders (the First Lien Term Agent »), on behalf of the lenders
under White Birch DIP Facility and the WB Group's first lien term loan lenders, respectively, shall
be deemed Qualified Bidders and any bid submitted by such agent on behalf of the respective lenders
in respect of all or a portion of the Assets shall be deemed both Phase 1 Qualified Bids and Phase 2
Qualified Bids. The DIP Agent and First Lien Term Agent, on behalf of the lenders under the White
Birch DIP Facility and the WB Group's first lien term loan lenders, respectively, shall be permitted in
their sole discretion, to credit bid up to the full amount of any allowed secure claims under the White
Birch DIP Facility and the first lien term loan agreement, respectively, to the extent permitted under
Section 363(k) of the Bankruptcy Code and other applicable law.

31      The words « and other applicable law » could, in my view, tolerate the inclusion of similar rules of

procedure in the province of Quebec. 6

32      The possibility of reverting to credit bidding was also mentioned in the bidding procedure sanctioned
by my decision of September 10, 2010 as follows and I now quote from paragraph 13 of the Debtors' Motion:

13. « Notwithstanding anything herein to the contrary, the applicable agent under the DIP Credit
Agreement and the application agent under the First Lien Credit Agreement shall each be entitled to
credit bid pursuant to Section 363(k) of the Bankruptcy Code and other applicable law.

33      I draw from these excerpts that when the « Stalking Horse » bid process was put in place, those bidders
able to benefit from a credit bidding situation could very well revert to the use of this lever or tool in order

to arrive at a better bid 7

34      Furthermore, many comments were made today with respect to the dollar value of a credit bid versus
the dollar value of a cash bid. I think that it is appropriate to conclude that if credit bidding is to take place,
it goes without saying that the amount of the credit bid should not exceed, but should be allowed to go as,
high as the face value amount of the credit instrument upon which the credit bidder is allowed to rely. The
credit bid should not be limited to the fair market value of the corresponding encumbered assets. It would
then be just impossible to function otherwise because it would require an evaluation of such encumbered
assets, a difficult, complex and costly exercise.

rshetty
Line

rshetty
Line
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35      Our Courts have always accepted the dollar value appearing on the face of the instrument as the basis
for credit bidding. Rightly or wrongly, this is the situation which prevails.

36      Many arguments were brought forward, for and against the respective position of the two opposing
bidders. At the end of the day, it is my considered opinion that the « Black Diamond » winning bid should
prevail and the « Sixth Avenue » bid, the bitter bidder, should fail.

37      I have dealt briefly with the process. I don't wish to go through every single step of the process but I
reiterate that this process was put in place without any opposition whatsoever. It is not enough to appear
before a Court and say: « Well, we've got nothing to say now. We may have something to say later » and
then, use this argument to reopen the entire process once the result is known and the result turns out to be
not as satisfactory as it may have been expected. In other words, silence sometimes may be equivalent to
acquiescence. All stakeholders knew what to expect before walking into the auction room.

38      Once the process is put in place, once the various stakeholders accept the rules, and once the accepted
rules call for the possibility of credit bidding, I do not think that, at the end of the day, the fact that credit
bidding was used as a tool, may be raised as an argument to set aside a valid bidding and auction process.

39      Today, the process is completed and to allow "Sixth Avenue" to come before the Court and say: "My
bid is essentially better than the other bid and Court ratify my bid as the highest and best bid as opposed to
the winning bid" is the equivalent to a complete eradication of all proceedings and judgments rendered to
this date with respect to the Sale of Assets authorized in this file since May/June 2010 and I am not prepared
to accept this as a valid argument. Sixth Avenue should have expected that BDWB would want to revert to
credit bidding and should have sought a modification of the bidding procedure in due time.

40      The parties have agreed to go through the bidding process. Once the bidding process is started, then
there is no coming back. Or if there is coming back, it is because the process is vitiated by an illegality or
non-compliance of proper procedures and not because a bidder has decided to credit bid in accordance with
the bidding procedures previously adopted by the Court.

41      The Court cannot take position today which would have the effect of annihilating the auction which
took place last week. The Court has to take the result of this auction and then apply the necessary test to
approve or not to approve that result. But this is not what the contestants before me ask me to do. They
are asking me to make them win a bid which they have lost.

42      It should be remembered that "Sixth Avenue" agreed to continue to bid even after the credit bidding
tool was used in the bidding process during the auction. If that process was improper, then "Sixth Avenue"
should have withdrawn or should have addressed the Court for directions but nothing of the sort was done.
The process was allowed to continue and it appears evident that it is only because of the end result which
is not satisfactory that we now have a contestation of the results.

43      The arguments which were put before me with a view to setting aside the winning bid (leaving aside
those under Section 36 of the CCAA to which I will come to a minute) have not convinced me to set it aside.
The winning bid certainly satisfies a great number of interested parties in this file, including the winning
bidders, including the Monitor and several other creditors.

44         I have adverse representations from two specific groups of creditors who are secured creditors of
the White Birch Group prior to the issue of the Initial Order which have, from the beginning, taken strong
exceptions to the whole process but nevertheless, they constitute a limited group of stakeholders. I cannot
say that they speak for more interests than those of their own. I do not think that these creditors speak
necessarily for the mass of unsecured creditors which they allege to be speaking for. I see no benefit to the
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mass of creditors in accepting their submissions, other than the fact that the Monitor will dispose of US
$500,000.00 less than it will if the winning bid is allowed to stand.

45      I now wish to address the question of Section 36 CCAA.

46      In order to approve the sale, the Court must take into account the provisions of Section 36 CCAA
and in my respectful view, these conditions are respected.

47      Section 36 CCAA reads as follows:

36. (1) A debtor company in respect of which an order has been made under this Act may not sell
or otherwise dispose of assets outside the ordinary course of business unless authorized to do so by
a court. Despite any requirement for shareholder approval, including one under federal or provincial
law, the court may authorize the sale or disposition even if shareholder approval was not obtained.

(2) A company that applies to the court for an authorization is to give notice of the application to
the secured creditors who are likely to be affected by the proposed sale or disposition.

(3) In deciding whether to grant the authorization, the court is to consider, among other things,

(a) whether the process leading to the proposed sale or disposition was reasonable in the
circumstances;

(b) whether the monitor approved the process leading to the proposed sale or disposition;

(c) whether the monitor filed with the court a report stating that in their opinion the sale or
disposition would be more beneficial to the creditors than a sale or disposition under a bankruptcy;

(d) the extent to which the creditors were consulted;

(e) the effects of the proposed sale or disposition on the creditors and other interested parties; and

(f) whether the consideration to be received for the assets is reasonable and fair, taking into account
their market value.

(4) If the proposed sale or disposition is to a person who is related to the company, the court
may, after considering the factors referred to in subsection (3), grant the authorization only
if it is satisfied that

(a) good faith efforts were made to sell or otherwise dispose of the assets to persons who are not
related to the company; and

(b) the consideration to be received is superior to the consideration that would be received under
any other offer made in accordance with the process leading to the proposed sale or disposition.

(5) For the purpose of subsection (4), a person who is related to the company includes

(a) a director or officer of the company;

(b) a person who has or has had, directly or indirectly, control in fact of the company; and

(c) a person who is related to a person described in paragraph (a) or (b).

(6) The court may authorize a sale or disposition free and clear of any security, charge or other
restriction and, if it does, it shall also order that other assets of the company or the proceeds of
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the sale or disposition be subject to a security, charge or other restriction in favour of the creditor
whose security, charge or other restriction is to be affected by the order.

(7) The court may grant the authorization only if the court is satisfied that the company can and
will make the payments that would have been required under paragraphs 6(4)(a) and (5)(a) if the
court had sanctioned the compromise or arrangement.

2005, c. 47, s. 131; 2007, c. 36, s. 78.

(added underlining)

48      The elements which can be found in Section 36 CCAA are, first of all, not limitative and secondly
they need not to be all fulfilled in order to grant or not grant an order under this section.

49      The Court has to look at the transaction as a whole and essentially decide whether or not the sale
is appropriate, fair and reasonable. In other words, the Court could grant the process for reasons others
than those mentioned in Section 36 CCAA or refuse to grant it for reasons which are not mentioned in
Section 36 CCAA.

50      Nevertheless, I was given two authorities as to what should guide the Court in similar circumstances,
I refer firstly to the comments of Madame Justice Sarah Peppall in Canwest Publishing Inc./Publications
Canwest Inc., Re, 2010 CarswellOnt 3509 (Ont. S.C.J. [Commercial List]), and she writes at paragraph 13:

The proposed disposition of assets meets the Section 36 CCAA criteria and those set forth in the
Royal Bank v. Soundair Corp. decision. Indeed, to a large degree, the criteria overlap. The process was
reasonable as the Monitor was content with it (and this is the case here). Sufficient efforts were made
to attract the best possible bid (this was done here through the process, I don't have to review this in
detail); the SISP was widely publicized (I am given to understand that, in this present instance, the SISP
was publicized enough to generate the interest of many interested bidders and then a smaller group of
Qualified Bidders which ended up in the choice of one « Stalking Horse » bidder); ample time was given
to prepare offers; and there was integrity and no unfairness in the process. The Monitor was intimately
involved in supervising the SISP and also made the Superior Cash Offer recommendation. The Monitor
had previously advised the Court that in its opinion, the Support Transaction was preferable to a
bankruptcy (this was all done in the present case.) The logical extension of that conclusion is that the
AHC Transaction is as well (and, of course, understand that the words « preferable to a bankruptcy »
must be added to this last sentence). The effect of the proposed sale on other interested parties is very
positive. (It doesn't mean by saying that, that it is positive upon all the creditors and that no creditor
will not suffer from the process but given the representations made before me, I have to conclude that
the proposed sale is the better solution for the creditors taken as a whole and not taken specifically one
by one) Amongst other things, it provides for a going concern outcome and significant recoveries for
both the secured and unsecured creditors.

51      Here, we may have an argument that the sale will not provide significant recoveries for unsecured
creditors but the question which needs to be asked is the following: "Is it absolutely necessary to provide
interest for all classes of creditors in order to approve or to set aside a "Stalking Horse bid process"?

52      In my respectful view, it is not necessary. It is, of course, always better to expect that it will happen
but unfortunately, in any restructuring venture, some creditors do better than others and sometimes, some
creditors do very badly. That is quite unfortunate but it is also true in the bankruptcy alternative. In any
event, in similar circumstances, the Court must rely upon the final recommendation of the Monitor which,
in the present instance, supports the position of the winning bidder.
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53      In Nortel Networks Corp., Re, Mister Justice Morawetz, in the context of a Motion for the Approval
of an Assets Sale Agreement, Vesting Order of approval of an intellectual Property Licence Agreement, etc.
basically took a similar position (2009 CarswellOnt 4838 (Ont. S.C.J. [Commercial List]), at paragraph 35):

The duties of the Court in reviewing a proposed sale of assets are as follows:

1) It should consider whether sufficient effort has been made to obtain the best price and that the
debtor has not acted improvidently;

2) It should consider the interests of all parties;

3) It should consider the efficacy and integrity of the process by which offers have been obtained;

4) and it should consider whether there has been unfairness in the working out of the process.

54      I agree with this statement and it is my belief that the process applied to the present case meets these
criteria.

55      I will make no comment as to the standing of the « bitter bidder ». Sixth Avenue mayo have standing
as a stakeholder while it may not have any, as a disgruntled bidder.

56      I am, however, impressed by the comments of my colleague Clément Gascon, j.s.c. in Abitibi Bowater,

in his decision of May 3 rd , 2010 where, in no unclear terms he did not think that as such, a bitter bidder
should be allowed a second strike at the proverbial can.

57      There may be other arguments that could need to be addressed in order to give satisfaction to all the
arguments provided to me by counsel. Again, this has been a long day, this has been a very important and
very interesting debate but at the end of the whole process, I am satisfied that the integrity of the « Stalking
Horse » bid process in this file, as it was put forth and as it was conducted, meets the criteria of the case
law and the CCAA. I do not think that it would be in the interest of any of the parties before me today to
conclude otherwise. If I were to conclude otherwise, I would certainly not be able to grant the suggestion
of « Sixth Avenue », to qualify its bid as the winning bid; I would have to eradicate the entire process and
cause a new auction to be held. I am not prepared to do that.

58           I believe that the price which will be paid by the winning bidder is satisfactory given the whole
circumstances of this file. The terms and conditions of the winning bid are also acceptable so as a result, I am
prepared to grant the Motion. I do not know whether the Order which you would like me to sign is available
and I know that some wording was to be reviewed by some of the parties and attorneys in this room. I don't
know if this has been done. Has it been done? Are KSH and SIII satisfied or content with the wording?

Attorney:

I believe, Mister Justice, that KSH and SIII have.........their satisfaction with the wording. I believe also
that Dow Jones, who's present, ......their satisfaction. However, AT&T has communicated that they wish
to have some minor adjustments.

The Court:

Are you prepared to deal with this now or do you wish to deal with it during the week-end and submit an
Order for signature once you will have ironed out the difficulties, unless there is a major difficulty that will
require further hearing?
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Attorney:

I think that the second option you suggested is probably the better one. So, we'd be happy to reach an
agreement and then submit it to you and we'll recirculate everyone the wording.

The Court:

Very well.

The Motion to Approve the Sale of substantially all of the WB Group assets (no. 87) is granted, in
accordance with the terms of an Order which will be completed and circulated and which will be submitted
to me for signature as of Monday, next at the convenience of the parties;

The Motion of Dow Jones Company Inc. (no. 79) will be continued sine die;

The Amended Contestation of the Motion to Approve the Sale (no. 84) on behalf of « Sixth Avenue » is
dismissed without costs (I believe that the debate was worth the effort and it will serve no purpose to impose
any cost upon the contestant);

Also for the position taken by Dunes, there is no formal Motion before me but Mr. Ferland's position was
important to the whole debate but I don't think that costs should be imposed upon his client as well;

The Motion to Stay the Assignment of a Contract from AT&T (no. 86) will be continued sine die;

The Intervention and Memorandum of arguments of BD White Birch Investment LLC is granted, without
costs.

Motion granted.

Footnotes

* Leave to appeal refused at White Birch Paper Holding Co., Re (2010), 2010 CarswellQue 11534, 2010 QCCA
1950 (C.A. Que.).

1 See my Order of September 10, 2010.

2 For a more comprehensive analysis of the relationship of BDWB members and Sixth Avenue members as lenders
under the original First Lien Credit Agreement of April 8, 2005, see paragraphs 15 to 19 of BDWB's Intervention.

3 Sometimes referred to as the « bitter bidder » or « disgruntled bidder » See AbitibiBowater inc., Re, 2010 QCCS
1742 (C.S. Que.) (Gascon J.)

4 KSH Solutions Inc.

5 Service d'Impartition Industriel Inc.

6 The concept of credit bidding is not foreign to Quebec civil law and procedure. See for example articles 689 and
730 of the Quebec code of Civil Procedure which read as follows:

689. The purchase price must be paid within five days, at the expiry of which time interest begins to run.

Nevertheless, when the immovable is adjudged to the seizing creditor or any hypothecary creditor who has filed
an opposition or whose claim is mentioned in the statement certified by the registrar, he may retain the purchase-
money to the extent of the claim until the judgment of distribution is served upon him.
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730. A purchaser who has not paid the purchase price must, within ten days after the judgment of homologation
is transmitted to him, pay the sheriff the amounts necessary to satisfy the claims which have priority over his
own; if he fails to do so, any interested party may demand the resale of the immovable upon him for false bidding.

When the purchaser has fulfilled his obligation, the sheriff must give him a certificate that the purchase price
has been paid in full.

See also Denis Ferland and Benoit Emery, 4ème edition, volume 2 (Éditions Yvon Blais (2003)):

La loi prévoit donc que, lorsque l'immeuble est adjugé au saisissant ou à un créancier hypothécaire qui a fait
opposition, ou dont la créance est portée à l'état certifié par l'officier de la publicité des droits, l'adjudicataire
peut retenir le prix, y compris le prix minimum annoncé dans l'avis de vente (art. 670, al. 1, e), 688.1 C.p.c.),
jusqu'à concurrence de sa créance et tant que ne lui a pas été signifié le jugement de distribution prévu à l'article
730 C.p.c. (art. 689, al 2 C.p.c.). Il n'aura alors à payer, dans les cinq jours suivant la signification de ce jugement,
que la différence entre le prix d'adjudication et le montant de sa créance pour satisfaire aux créances préférées à la
sienne (art. 730, al. 1 C.p.c.). La Cour d'appel a déclaré, à ce sujet, que puisque le deuxième alinéa de l'article 689
C.p.c. est une exception à la règle du paiement lors de la vente par l'adjudicataire du prix minimal d'adjudication
(art. 688.1, al. 1 C.p.c.) et à celle du paiement du solde du prix d'adjudication dans les cinq jours suivants (art.
689, al. 1 C.p.c.), il doit être interprété de façon restrictive. Le sens du mot « créance », contenu dans cet article,
ne permet alors à l'adjudicataire de retenir que la partie de sa créance qui est colloquée ou susceptible de l'être,
tout en tenant compte des priorités établies par la loi.

See, finally, Cie Montréal Trust c. Jori Investments Inc., J.E. 80-220 (C.S. Que.) [1980 CarswellQue 85 (C.S.
Que.)], Eugène Marcoux Inc. c. Côté, [1990] R.J.Q. 1221 (C.A. Que.)

7 The SISP, the bidding procedure and corresponding orders recognize the principle of credit bidding at the auction
and these orders were not the subject of any appeal procedure.

See paragraphs 24, 25 and 26 of BDWB's Intervention.

As for the right to credit bid in a sale by auction under the CCAA, see Maax Corporation, Re (July 10, 2008),
Doc. 500-11-033561-081 (C.S. Que.) (Buffoni J.)

See also Re: Brainhunter (OSC Commercial List, no.09-8482-00CL, January 22, 2010)
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MOTION by receiver for court approval of sale, fees and distribution of net proceeds to priority claims and secured
creditor.

D.M. Brown J.:

I. Debtor's request for disclosure of commercially sensitive information on a receiver's motion to approve the sale of real
property

1      PricewaterhouseCoopers Inc., the receiver of all the assets, undertaking and properties of the respondent debtor,
1262354 Ontario Inc., pursuant to an Appointment Order made November 5, 2012, moved for an order approving its
execution of an agreement of purchase and sale dated December 27, 2013, with G-3 Holdings Inc., vesting title in the
purchased assets in that purchaser, approving the fees and disbursements of the Receiver and authorizing the distribution
of some of the net proceeds from the sale to the senior secured creditor, GE Canada Real Estate Financing Business
Property Company ("GE").

2      The Receiver's motion was opposed by the Debtor, Keith Munt, the principal of the Debtor, and another of his
companies, 800145 Ontario Inc. ("800 Inc."), which holds a subordinate mortgage on the sale property. The Debtor
wanted access to the information filed by the Receiver in the confidential appendices to its report, but the Debtor was
not prepared to execute the form of confidentiality agreement sought by the Receiver.

3      After adjourning the hearing date once at the request of the Debtor, I granted the orders sought by the Receiver.
These are my reasons for so doing.

II. Facts

4      The primary assets of the Debtor were two manufacturing facilities located on close to 13 acres of land at 5230
Harvester Road, Burlington (the "Property"). Prior to the initiation of the receivership the Property had been listed for
sale for $10.9 million. Following its appointment in November, 2012, the Receiver entered into a new listing agreement
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with Colliers Macaulay Nicolls (Ontario) Inc. at a listing price of $9.95 million. In January, 2013, the listing price was
reduced to $8.2 million.

5      In its Second Report dated March 14, 2013 and Third Report dated February 5, 2014, the Receiver described in
detail its efforts to market and sell the Property. As of the date of the Second Report Colliers had received expressions
of interest from 33 parties, conducted 8 site tours and had received 8 executed Non-Disclosure Agreements from parties
to which it had provided a confidential information package. From that 5-month marketing effort the Receiver had
received one offer, which it rejected because it was significantly below the asking price, and one letter of intent, to which
it responded by seeking an increased price.

6           Prior to the appointment of the Receiver the Debtor had begun the process to seek permission to sever the
Property into two parcels. Understanding that severing the Property might enhance its realization value, the Receiver
continued the services of the Debtor's planning consultant and in July, 2013, filed a severance application with the City
of Burlington. In mid-November, 2013 the City provided the Receiver with its comments and those of affected parties.
The City would not support a parking variance request. Based on discussions with its counsel, the Receiver had concerns
about the attractiveness of the Property to a potential purchaser should it withdraw the parking variance request. Since
the Receiver had issued its notice of a bid deadline in November, it decided to put the severance application on hold and
allow the future purchaser to proceed with it as it saw fit.

7      Returning to the marketing process, following its March, 2013 Second Report the Receiver engaged Cushman &
Wakefield Ltd. to prepare a narrative report form appraisal for the Property. On June 6, 2013, Cushman & Wakefield
transmitted its report stating a value as at March 31, 2013. The Receiver filed that report on a confidential basis. In its
Third Report the Receiver noted that the appraised value was less than the January, 2013 listing price, as a result of
which on June 4, 2013 the Receiver authorized Colliers to reduce the Property's listing price to $6.8 million. That same
day the Receiver notified the secured creditors of the reduction in the listing price and the expressions of interest for the
Property it had received up until that point of time.

8      One such letter was sent to Debtor's counsel. Accordingly, as of June 4, 2013, the Debtor and its principal, Munt: (i)
were aware of the history of the listing price for the Property under the receivership; (ii) knew of the marketing history
of the Property, including the Receiver's advice that all offers and expressions of interest received up to that time had
been rejected "because they were all significantly below the Listing Price and Revised Listing Price for the Property"; (iii)
knew that the Receiver had obtained a new appraisal from Cushman which valued the Property at an amount "lower
than the Revised Listing Price, which is consistent with the Offers and the feedback from the potential purchasers that
have toured the Property"; and, (iv) learned that the listing price had been lowered to $6.8 million.

9      On June 18 the Receiver received an offer from an interested party (the "Initial Purchaser") and by June 24 had
entered into an agreement of purchase and sale with that party. The Receiver notified new counsel for Munt and his
companies of that development on July 29, 2013. The Receiver advised that the agreement contemplated a 90-day due
diligence period.

10          As the deadline to satisfy the conditions under the agreement approached, the Initial Purchaser informed the
Receiver that it would not be able to waive the conditions prior to the deadline and requested an extension of the due
diligence period until November 5, 2013, as well as the inclusion of an additional condition in its favour that would make
the deal conditional on the negotiation of a lease with a prospective tenant. The Receiver did not agree to extend the
deadline. Its reasons for so doing were fully described in paragraphs 50 and 51 of its Third Report. As a result, that
deal came to an end, the fact of which the Receiver communicated to the secured parties, including Munt's counsel, on
September 27, 2013.

11      The Colliers listing agreement expired on September 30; the Receiver elected not to renew it. Instead, it entered
into an exclusive listing agreement with CBRE Limited for three months with the listing price remaining at $6.8 million.
CBRE then conducted the marketing campaign described in paragraph 67 of the Third Report. Between October 7, 2013
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and January 21, 2014, CBRE received expressions of interest from 56 parties, conducted 19 site tours and received 12
executed NDAs to whom it sent information packages.

12      In October CBRE received three offers. The Receiver rejected them either because of their price or the conditions
attached to them.

13      By November, 2013, the Receiver had marketed the Property for one year, during which time GE had advanced
approximately $593,000 of the $600,000 in permitted borrowings under the Appointment Order. The Receiver developed
concerns about how long the receivership could continue without additional funding. By that point of time the Receiver
had begun to accrue its fees to preserve cash.

14      The Receiver decided to instruct CBRE to distribute an email notice to all previous bidders and interested parties
announcing a December 2, 2013 offer submission deadline. Emails went out to about 1,200 persons.

15      In response to the bid deadline notice, four offers were received. The Receiver concluded that none were acceptable.

16          The Receiver then received five additional offers. It engaged in negotiations with those parties in an effort to
maximize the purchase price. On December 13, 2013, the Receiver accepted an offer from G-3 and on December 27
executed an agreement with G-3, subject to court approval.

17      The Receiver filed, on a confidential basis, charts summarizing the materials terms of the offers received, as well as
an un-redacted copy of the G-3 APA. The G-3 offer was superior in terms of price, "clean" - in the sense of not conditional
on financing, environmental site assessments, property conditions reports or other investigations — and provided for a
reasonably quick closing date of February 25, 2014.

III. The adjournment request

18          The only personswho opposed the proposed sale to G-3 were the Debtor, its principal, Munt, together with
the related subsequent mortgagee, 800 Inc. When the motion originally came before the Court on February 13, 2014,
the Debtor asked for an adjournment in order to review the Receiver's materials. Although the Receiver had served
the Debtor with its motion materials eight days before the hearing date, the Debtor had changed counsel a few days
before the hearing. I adjourned the hearing until February 18, 2014 and set a timetable for the Debtor to file responding
materials, which it did.

19      At the hearing the Debtor, Munt and 800 Inc. opposed the sale approval order on two grounds. First, they argued
that they had been treated unfairly during the sale process because the Receiver would not disclose to them the terms
of the G-3 APA, in particular the sales price. Second, they opposed the sale on the basis that the Receiver had used too
low a listing price which did not reflect the true value of the land and was proposing an improvident sale. Let me deal
with each argument in turn.

IV. Receiver's request for approval of the sale: the disclosure issue

A. The dispute over the disclosure of the purchase price

20      The Debtor submitted that without access to information about the price in the G-3 APA, it could not evaluate
the reasonableness of the proposed sale. In order to disclose that information to the Debtor, the Receiver had asked the
Debtor to sign a form of confidentiality agreement (the "Receiver's Confidentiality Agreement"). A dispute thereupon
arose between the Receiver and Debtor about the terms of that proposed agreement.

21      By way of background, on January 8, 2014, the Receiver had advised the secured creditors (other than GE) that
it had entered into the G-3 APA and would seek court approval of the sale during the week of February 10. In that
letter the Receiver wrote:
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As you can appreciate, the economic terms of the Agreement, including the purchase price payable, are commercially
sensitive. In order to maintain the integrity of the Sale Process, the Receiver is not in a position to disclose this
information at this time.

22         On January 10, 2014, counsel for the Debtor requested a copy of the G-3 APA. Receiver's counsel replied on
January 13 that it would be seeking a court date during the week of February 10 and "as is normally the custom with
insolvency proceedings, we will not be circulating the Agreement in advance".

23      On January 23 Debtor's counsel wrote to the Receiver:

My clients, being both the owner, and secured and unsecured creditors of the owner, and having other interests
in the outcome of the sales transaction, have a right to the production of the subject Agreement, and should be
afforded a sufficient opportunity to review it and understand its terms in advance of any court hearing to approve
the transaction contemplated therein. I once again request a copy of the subject Agreement as soon as possible.

According to the Receiver's Supplemental Report, in response Receiver's counsel explained that the purchase price
generally was not disclosed in an insolvency sales transaction prior to the closing of the sale and that the secured claim
of GE exceeded the purchase price.

24      The Receiver's motion record served on February 5 contained a full copy of the G-3 APA, save that the Receiver
had redacted the references to the purchase price. An affidavit filed on behalf of the Debtor stated that "it has been Mr.
Munt's position that his position on the approval motion is largely contingent upon the terms and conditions of the
subject Agreement, particularly the purchase price".

25      The Debtor and a construction lien claimant, Centimark Ltd., continued to request disclosure of the G-3 APA. On
February 11, 2014, Receiver's counsel wrote to them advising that the Receiver was prepared to disclose the purchase
price upon the execution of the Receiver's Confidentiality Agreement which confirmed that (i) they would not be bidding
on the Property at any time during the receivership proceedings and (ii) they would maintain the confidentiality of the
information provided.

26      Centimark agreed to those terms, signed the Receiver's Confidentiality Agreement and received the sales transaction
information. Centimark did not oppose approval of the G-3 sales transaction.

27      On February 12, the day before the initial return of the sales approval motion, counsel for the Receiver and Debtor
discussed the terms of a confidentiality agreement, but were unable to reach an agreement. According to the Receiver's
Supplement to the Third Report, "[Munt's counsel] did not inform the Receiver that Munt was prepared to waive its
right to bid on the Real Property at some future date".

28      At the initial hearing on February 13 the Debtor expanded its disclosure request to include all the confidential
appendices filed by the Receiver - i.e. the June 6, 2013 Cushman & Wakefield appraisal; a chart summarizing the offers/
letters of intent received while Colliers was the listing agent; a chart summarizing the offers/letters of intent received
while CBRE had been the listing agent; and, the un-redacted G-3 APA. Agreement on the terms of disclosure could not
be reached between counsel; the motion was adjourned over the long weekend until February 18.

29      The Receiver's Confidentiality Agreement contained a recital which read:

The undersigned 1262354 Ontario Inc., 800145 Ontario Inc. and Keith Munt have confirmed that it, its affiliates,
related parties, directors and officers (collectively the "Recipient"), have no intention of bidding on the Property,
located at 5230 Harvester Road, Burlington, Ontario.

The operative portions of the Receiver's Confidentiality Agreement stated:
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1. The Recipient shall keep confidential the Confidential Information, and shall not disclose the Confidential
Information in any manner whatsoever including in respect of any motion materials to be filed or submissions to
be made in the receivership proceedings involving 1262354 Ontario Inc. The Recipient shall use the Confidential
Information solely to evaluate the Sale Agreement in connection with the Receiver's motion for an order approving
the Sale Agreement and the transaction contemplated therein, and not directly or indirectly for any other purpose.

2. The Recipient will not, in any manner, directly or indirectly, alone or jointly or in concert with any other person
(including by providing financing to any other person), effect, seek, offer or propose, or in any way assist, advise or
encourage any other person toeffect, seek, offer or propose, whether publicly or otherwise, any acquisition of some
or all of the Property, during the course of the Receivership proceedings involving 1262354 Ontario Inc.

3. The Recipient may disclose the Confidential Information to his legal counsel and financial advisors (the
"Advisors") but only to the extent that the Advisors need to know the Confidential Information for the purposes
described in Paragraph 1 hereof, have been informed of the confidential nature of the Confidential Information,
are directed by the Recipient to hold the Confidential Information in the strictest confidence, and agree to act in
accordance with the terms and conditions of this Agreement. The Recipient shall cause the Advisors to observe the
terms of this Agreement and is responsible for any breach by the Advisors of any of the provisions of this Agreement.

4. The obligations set out in this Agreement shall expire on the earlier of: (a) an order of the Ontario Superior Court
(Commercial List) (the "Court") unsealing the copy of the Sale Agreement filed with the Court; and (b) the closing
of a transaction of purchase and sale by the Receiver in respect of the Property.

30      Following the adjourned initial hearing of February 13, Debtor's counsel informed the Receiver that his client would
sign the Receiver's Confidentiality Agreement if (i) paragraph 3 was removed and (ii) the last sentence of paragraph 1
was revised to read as follows:

The Recipient shall use the Confidential Information solely in connection with the Receiver's motion for an order
approving the Sale Agreement and other relief, and not directly or indirectly for any other purpose.

31      By the time of the February 18 hearing the Debtor had not signed the Receiver's Confidentiality Agreement.

B. Analysis

32      In Sierra Club of Canada v. Canada (Minister of Finance) 1  the Supreme Court of Canada sanctioned the making
of a sealing order in respect of materials filed with a court when (i) the order was necessary to prevent a serious risk to
an important interest, including a commercial interest, because reasonably alternative measures would not prevent the

risk and (ii) the salutary effects of the order outweighed its deleterious effects. 2  As applied in the insolvency context that
principle has led this Court to adopt a standard practice of sealing those portions of a report from a court-appointed
officer - receiver, monitor or trustee - filed in support of a motion to approve a sale of assets which disclose the valuations
of the assets under sale, the details of the bids received by the court-appointed officer and the purchase price contained
in the offer for which court approval is sought.

33      The purpose of granting such a sealing order is to protect the integrity and fairness of the sales process by ensuring
that competitors or potential bidders do not obtain an unfair advantage by obtaining sensitive commercial information
about the asset up for sale while others have to rely on their own resources to place a value on the asset when preparing

their bids. 3

34      To achieve that purpose a sealing order typically remains in place until the closing of the proposed sales transaction.
If the transaction closes, then the need for confidentiality disappears and the sealed materials can become part of the
public court file. If the transaction proposed by the receiver does not close for some reason, then the materials remain
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sealed so that the confidential information about the asset under sale does not become available to potential bidders
in the next round of bidding, thereby preventing them from gaining an unfair advantage in their subsequent bids. The
integrity of the sales process necessitates keeping all bids confidential until a final sale of the assets has taken place.

35      From that it follows that if an interested party requests disclosure from a receiver of the sensitive commercial
information about the sales transaction, the party must agree to refrain from participating in the bidding process.
Otherwise, the party would gain an unfair advantage over those bidders who lacked access to such information.

36      Applying those principles to the present case, I concluded that the Receiver had acted in a reasonable fashion
in requesting the Debtor to sign the Receiver's Confidentiality Agreement before disclosing information about the
transaction price and other bids received. The provisions of the Receiver's Confidentiality Agreement were tailored to
address the concerns surrounding the disclosure of sensitive commercial information in the context of an insolvency
asset sale:

(i) Paragraph 1 of the agreement specified that the disclosed confidential information could be used "solely to
evaluate the Sale Agreement in connection with the Receiver's motion for an order approving the Sale Agreement".
In other words, the disclosure would be made solely to enable the Debtor to assess whether the proposed sales

transaction had met the criteria set out in Royal Bank v. Soundair Corp., 4  specifically that (i) the Receiver had
obtained the offers through a process characterized by fairness, efficiency and integrity, (ii) the Receiver had made a
sufficient effort to get the best price and had not acted improvidently, and (iii) the Receiver had taken into account
the interests of all parties. The Debtor was not prepared to agree to that language in the agreement and, instead,
proposed more general language. The Debtor did not offer any evidence as to why it was not prepared to accept the
tailored language of paragraph 1 of the Receiver's Confidentiality Agreement;

(ii) The recital and paragraphs 2 and 4 of the agreement would prevent the Debtor, its principal and related company,
from bidding on the Property during the course of the receivership — a proper request. The Debtor was prepared
to agree to that term;

(iii) However, the Debtor was not prepared to agree with paragraph 3 of the Receiver's Confidentiality Agreement
which limited disclosure of the confidential information to the Debtor's financial advisors only for the purpose of
evaluating the Receiver's proposed sale transaction. Again, the Debtor did not file any evidence explaining its refusal
to agree to this reasonable provision. Although Munt filed an affidavit sworn on February 14, he did not deal with
the issue of the form of the confidentiality agreement.

37      In sum, I concluded that the form of confidentiality agreement sought by Receiver from the Debtor as a condition of
disclosing the commercially sensitive sales transaction information was reasonable in scope and tailored to the objective
of maintaining the integrity of the sales process. I regarded the Debtor's refusal to sign the Receiver's Confidentiality
Agreement as unreasonable in the circumstances and therefore I was prepared to proceed to hear and dispose of the sales
approval motion in the absence of disclosure of the confidential information to the Debtor.

V. Receiver's request for approval of the sale: The Soundair analysis

38      The Receiver filed detailed evidence describing the lengthy marketing process it had undertaken with the assistance
of two listing agents, the offers received, and the bid-deadline process it ultimately adopted which resulted in the proposed
G-3 APA. I was satisfied that the process had exposed the Property to the market in a reasonable fashion and for a
reasonable period of time. In order to provide an updated benchmark against which to assess received bids the Receiver
had obtained the June, 2013 valuation of the Property from Cushman & Wakefield.

39      The offer received from the Initial Purchaser had contained the highest purchase price of all offers received and
that price closely approximated the "as is value" estimated by Cushman & Wakefield. That offer did not proceed. The
purchase price in the G-3 APA was the second highest received, although it was below the appraised value. However, it
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was far superior to any of the other 11 offers received through CBRE in the last quarter of 2013. From that circumstance
I concluded that the appraised value of the Property did not accurately reflect prevailing market conditions and had over-
stated the fair market value of the Property on an "as is" basis. That said, the purchase price in the G-3 APA significantly
exceeded the appraised land value and the liquidation value estimated by Cushman & Wakefield.

40      Nevertheless, Munt gave evidence of several reasons why he viewed the Receiver's marketing efforts as inadequate:

(i) Munt deposed that had the Receiver proceeded with the severance application, it could have marketed the
Property as one or two separate parcels. As noted above, the Receiver explained why it had concluded that
proceeding with the severance application would not likely enhance the realization value, and that business judgment
of the Receiver was entitled to deference;

(ii) Munt pointed to appraisals of various sorts obtained in the period 2000 through to January, 2011 in support
of his assertion that the ultimate listing price for the Property was too low. As mentioned, the June, 2013 appraisal
obtained by the Receiver justified the reduction in the listing price and, in any event, the bids received from the
market signaled that the valuation had over-estimated the value of the Property;

(iii) Finally, Munt complained that the MLS listing for the Property was too narrowly limited to the Toronto
Real Estate Board, whereas the Property should have been listed on all boards from Windsor to Peterborough. I
accepted the explanation of the Receiver that it had marketed the Property drawing on the advice of two real estate
professionals as listing agents and was confident that the marketing process had resulted in the adequate exposure
of the Property.

41      Consequently, I concluded that the Receiver's marketing of the Property and the proposed sales transaction with
G-3 had satisfied the Soundair criteria. I approved the sale agreement and granted the requested vesting order.

VI. Request to approve Receiver's activities and fees

42      As part of its motion the Receiver sought approval of its fees and disbursements, together with those of its counsel,
for the period up to January 31, 2014, as well as authorization to make distributions from the net sale proceeds for
Priority Claims and an initial distribution to the senior secured, GE. The Debtor sought an adjournment of this part of
the motion until after any sale had closed and the confidential information had been unsealed. I denied that request.

43      As Marrocco J., as he then was, stated in Bank of Montreal v. Dedicated National Pharmacies Inc., 5  motions for
the approval of a receiver's actions and fees, as well as the fees of its counsel, should occur at a time that makes sense,
having regard to the commercial realities of the receivership. For several reasons I concluded that it was appropriate to
consider the Receiver's approval request at the present time.

44      First, one had to take into account the economic reality of this receivership - i.e. thatgiven the cash-flow challenges
of this receivership, the Receiver had held off seeking approval of its fees and disbursements for a considerable period
of time during which it had been accruing its fees.

45          Second, the Receiver filed detailed information concerning the fees it and its legal counsel had incurred from
September, 2012 until January 31, 2014, including itemized invoices and supporting dockets. The Receiver had incurred
fees and disbursements amounting to $356,301.40, and its counsel had incurred fees approximating $188,000.00. That
information was available for the Debtor to review prior to the hearing of the motion.

46      Third, with the approval of the G-3 sale, little work remained to be done in this receivership. By its terms the
G-3 APA contemplated a closing date prior to February 27, 2014, and the main condition of closing in favour of the
purchaser was the securing of the approval and vesting order.
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47      Fourth, the Receiver reported that GE's priority secured claim exceeded the purchase price. Accordingly, GE had
the primary economic interest in the receivership; it had consented to the Receiver's fees. Also, the next secured in line,
Centimark, had not opposed the Receiver's motion.

48      Which leads me to the final point. Like any other civil proceeding, receiverships before a court are subject to the
principle of procedural proportionality. That principle requires taking account of the appropriateness of the procedure
as a whole, as well as its individual component parts, their cost, timeliness and impact on the litigationgiven the nature

and complexity of the litigation. 6  In this receivership the Receiver had served this motion over a week in advance of the
hearing date and the Debtor had secured an adjournment over a long weekend; the Debtor had adequate time to review,
consider and respond to the motion. I considered it unreasonable that the Debtor was not prepared to engage in a review
of the Receiver's accounts in advance of the second hearing date, while at the same time the Debtor took advantage of
the adjournment to file evidence in response to the sales approval part of the motion.

49      Debtor's counsel submitted that an adjournment of the fees request was required so that the Debtor could assess
the reasonableness of the fees in light of the purchase price. Yet, it was the Debtor's unreasonable refusal to sign the
Receiver's Confidentiality Agreement which caused its inability to access the purchase price at this point of time, and
such unreasonable behavior should not be rewarded by granting an adjournment of the fees portion of the motion.

50          Further, to adjourn the fees portion of the motion to a later date would increase the litigation costs of this
receivership. From the report of the Receiver the Debtor's economic position was "out of the money", so to speak, with
the senior secured set to suffer a shortfall. It appeared to me that the Debtor's request to adjourn the fees part of the
motion would result in additional costs without any evident benefit. I asked Debtor's counsel whether his client would be
prepared to post security for costs as a term of any further adjournment; counsel did not have instructions on the point.
In my view, courts should scrutinize with great care requests for adjournments that will increase the litigation costs of
areceivership proceeding made by a party whose economic interests are "out of the money", especially where the party
is not prepared to post security for the incremental costs it might cause.

51      For those reasons, I refused the Debtor's second adjournment request.

52      Having reviewed the detailed dockets and invoices filed by the Receiver and its counsel, as well as the narrative
in the Third Report and its supplement, I was satisfied that its activities were reasonable in the circumstances, as were
its fees and those of its counsel. I therefore approved them.

VII. Partial distribution

53      Given that upon the closing of the sale to G-3 the Receiver will have completed most of its work, I considered
reasonable its request for authorization to make an interim distribution of funds upon the closing. In its Third Report
the Receiver described certain Priority Claims which it had concluded ranked ahead of GE's secured claim, including the
amounts secured by the Receiver's Charge, the Receiver's Borrowing Charge and an H.S.T. claim. As well, it reported
that it had received an opinion from its counsel about the validity, perfection and priority of the GE security, and it
had concluded that GE was the only secured creditor with an economic interest in the receivership. In light of those
circumstances, I accepted the Receiver's request that, in order to maximize efficiency and to avoid the need for an
additional motion to seek approval for a distribution, authorization should be given at this point in time to the Receiver
to pay out of the sale proceeds the priority claims and a distribution to GE, subject to the Receiver maintaining sufficient
reserves to complete the administration of the receivership.

VIII. Summary

54      For these reasons I granted the Receiver's motion, including its request to seal the Confidential Appendices until
the closing of the sales transaction.

Motion granted.
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