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Chapter 5  /  Employment Discrimination 

A. Defining Illegal Discrimination 
Illegal discrimination occurs when a hiring manager, supervisor or other “agent” of an 
organization is motivated by or bases an employment decision on an individual’s protected 
status (discussed below), or treats employees who are similarly situated with their coworkers 
worse due to their protected status. Illegal discrimination can also occur when a policy is 
neutral on its face, but is discriminatory in effect. As we know, all employment decisions 
such as hiring candidates, promoting or terminating employees, or providing raises should 
be grounded in legitimate, non-discriminatory criteria.   

B. Federal Civil Rights Laws 
Employers must comply with both federal and state laws.  Please see the State Laws tab for 
information on state-specific civil rights laws. 

To give workers a fair opportunity to get and keep jobs, Congress and state legislatures, as 
well as some county and city councils, have passed laws prohibiting illegal discrimination in 
the workplace. Under these laws, you cannot use a particular characteristic—called protected 
status—as a basis for decisions on hiring, promotions, dismissals, pay raises, benefits, work 
assignments, leaves of absence, or just about any other aspect of the employment 
relationship. 

These federal laws, enforced by the Equal Employment Opportunity Commission (EEOC), 
address many types of workplace discrimination and apply based on employer size: 

Employers are 
covered by the 
following federal laws 
based on number of 
employees. 

 Minimum 
Number 
Of Employees 

Americans with Disabilities Act 
Age Discrimination in 
Employment Act 
Title VII of the Civil Rights Act 
Pregnancy Discrimination Act 
Equal Pay Act 
Genetic Info. Nondiscrimination 
Act 
Uniform Services Employment 
and Reemployment Rights Act 

15 
20 
 
15* 
15 
2 
15 
 
1 

* Employers having 100 or more employees are required to file an EEO-1 form annually. 
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We offer state and federal compliance posters to members. Call us to 
order yours or email posters@employerscouncil.org.  

 

As a member, you may want to take advantage of EC representation if 
you receive a federal, state, or local charge of discrimination. Contact 
us for assistance. 

 

Discrimination in the Workplace: The Law of EEO 
Diversity in the Workplace 

 

Employees may also be protected under civil rights laws because they are married to or 
otherwise associated with members of a protected status or have made discrimination 
complaints on behalf of someone else. Protected status includes: 

Race Undefined in the law, race discrimination generally encompasses 
discrimination based on ancestry, physical characteristics (e.g., 
hair, facial features, height and weight), race-linked illness (e.g., 
sickle-cell anemia, since it primarily affects persons of African 
descent), culture (such as a person’s name, cultural dress, and 
grooming practices), perception, association, subgroup or “race 
plus” (i.e., discrimination against a subgroup of persons in a racial 
group because they have certain attributes in addition to their 
race (e.g., Black women with preschool-age children)), and 
“reverse” race discrimination. Race can never be a bona fide 
occupational qualification (BFOQ) when making decisions about 
a particular employee. For example, an employer that provides 
services to the Hispanic community may, under certain 
circumstances, require candidates to speak Spanish, but may not 
require candidates to be Hispanic. Further, employers may not 
discriminate against employees based on racial stereotypes. 

 
 
Color 

 
 
Color discrimination is distinct from race discrimination, and 
although color discrimination is not defined in the statute, courts 
and the EEOC interpret “color” to mean pigmentation, 
complexion, or skin shade or tone. The EEOC stresses that even 
though race and color clearly overlap, they are not 
synonymous. Therefore, color discrimination can occur between 
persons of different races or ethnicities, or between persons of the 
same race or ethnicity. 

 
 
Religion 

 
 
Religion is broadly defined and includes any moral or ethical 
beliefs as to what is right or wrong which are sincerely held with 

https://www.msec.org/services/employmentlaw/Pages/Posters.aspx
mailto:posters@employerscouncil.org
https://my.msec.org/personifyebusiness/SeminarCatalog/CourseCalendar.aspx?CourseCode=LEGL135
https://my.msec.org/personifyebusiness/SeminarCatalog/CourseCalendar.aspx?CourseCode=COMM109
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the strength of “traditional” religious views. 

 
 
National 
Origin 

 
 
National origin is determined by an employee’s country of birth or 
ancestors’ place of birth. The prohibition against national origin 
discrimination also includes making decisions based on cultural, 
physical, and linguistic characteristics, including an individual’s 
accent. Obviously, an employer can require employees to speak 
English if necessary to carry out their job duties, but blanket 
English-only rules have been determined to be a violation of civil 
rights laws. Thus, the employer cannot prohibit employees talking 
to one another in their native language during breaks and lunch, 
or having a personal conversation while engaging in work unless 
there is a compelling business reason. 

 
 
Sex 

 
 
Unequal treatment based on the employee’s sex or stereotyping 
individuals based on sex is sex discrimination. For example, it 
would be unlawful to decide not to hire a woman to work the third 
shift or deny travel out of town because of safety concerns. Years 
ago, some courts ruled that dress codes were a form of sex 
discrimination, but today, courts have upheld dress codes with 
gender differences, so long as they relate to a business need and 
are reasonable in their application. Under EEOC guidance, sex 
discrimination can encompass individuals who are treated worse 
because of their caregiving responsibilities on the premise that 
most single head of households with children are mostly women.  
Sex discrimination includes pregnancy discrimination and sexual 
harassment. 

 
 
Pregnancy 

 
 
The U.S. Supreme Court issued a decision in the case of Young v. 
UPS in March 2015, articulating a “significant burden” standard 
for pregnancy discrimination claims under the Pregnancy 
Discrimination Act (PDA). According to the PDA, employers must 
treat pregnant employees the same for all employment-related 
purposes “as other persons not so affected (not pregnant) but 
similar in their ability or inability to work.”  The Young court 
analyzed that language and how an employer may incur liability 
under the PDA.  
A “significant burden” is established when an employee 
successfully proves that the employer accommodates a large 
percentage of non-pregnant workers, while failing to 
accommodate a large percentage of pregnant workers. This proof, 
according to the Court, supports a claim that the employee was 
discriminated against on the basis of pregnancy under the PDA. 
“On the basis of pregnancy” includes the employee’s pregnancy, 
childbirth or related medical condition. If any of those factors 
form all or part of the motivation behind an employment decision, 
the employer may be liable.  
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Interaction between the PDA and the ADA: Normal pregnancy is 
not a disability under the Americans With Disabilities Act. If, 
however, the employee develops complications that substantially 
limit a major life activity or bodily function, the employee may be 
disabled under the law, entitled to reasonable accommodation.  
Finally, employers cannot force a pregnant employee to take a 
leave before she becomes medically required to do so, force her to 
reveal that she is pregnant, or bar her from certain kinds of work 
the employer deems hazardous for her or her baby without 
medical confirmation.   

 
 
Equal Pay 

 
 
The Equal Pay Act requires employers to pay women equally to 
men performing equal work. Employers must pay the same wage 
to women and men for work of equal skill, effort, and 
responsibility performed under similar working conditions.  
Variations in wages may be based on longevity, merit, production, 
or any basis other than sex. However, the EEOC will look at the 
reasonableness of the differential. The Equal Pay Act also applies 
to fringe benefits. For example, absent legitimate business 
reasons, a company could not give all male outside salespersons a 
car but deny the same to women. 

 
 
Fair Pay 

 
 
The Lilly Ledbetter Fair Pay Act (FPA) resets the deadline for 
filing pay discrimination claims with the EEOC each time the 
employer issues the employee a paycheck that was the product of 
a past discriminatory pay decision, regardless of how long ago the 
original discrimination occurred. The FPA allows and limits back 
pay recovery based on discriminatory pay practices for up to two 
years before the filing of the administrative complaint, as long as 
there was at least one payment within the applicable limitations 
period. 

 
 
Age (40 or 
Older) 

 
 
Employees age 40 and older cannot be discharged or forced to 
retire due to their age. The Age Discrimination in Employment 
Act provides only four exceptions: 1) firefighters and law 
enforcement officers, because for such jobs, age is a bona fide 
occupational qualification; 2) tenured staff of universities; 3) 
“bona fide executives or high-level policy-making employees,” if 
they are immediately entitled to receive annual retirement 
benefits of at least $44,000; and 4) elected officials, their 
appointees, and their advisors. 

 
 
Disability of a 
Qualified 
Individual 

 
 
The Americans with Disabilities Act (ADA) makes it illegal to 
discriminate against employees with a disability. Employees who 
are qualified to perform the essential functions of the position 
with or without reasonable accommodation are protected under 
this law. 
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Military 
Service 

 
 
The Uniformed Services Employment and Reemployment Rights 
Act prohibits employers from discriminating against individuals 
because of past, present, or future membership in the U.S. 
military and provides employees certain reemployment rights.  

 
 
Sexual 
Orientation or 
Gender 
Identity 

 
 
Sexual orientation is not a protected class under federal law; 
however, individuals claiming sexual orientation discrimination 
may proceed under the broader sex discrimination umbrella, as 
such claims generally involve gender conformity stereotyping. A 
number of states and localities have enacted laws specifically 
prohibiting discrimination on the basis of sexual orientation and 
gender identity. 

 
 
Genetic 
Information 

 
 
The Genetic Information Nondiscrimination Act (“GINA”) 
prohibits insurance companies and employers from 
discriminating on the basis of genetic information. Title I of GINA 
includes provisions that generally prohibit group health plans and 
health insurance issuers from discriminating based on genetic 
information. Title II of GINA prohibits employers from 
requesting, requiring, or purchasing genetic information, or 
basing employment decisions on genetic information.  “Genetic 
information” is defined as the results of DNA and RNA testing of 
the employee or the employee’s family members, and includes 
family medical history to the fourth degree of relation. The fourth 
degree of relation includes all members of an employee’s “family” 
related by birth, marriage or adoption to the level of great-great 
grandparents and great-great grandchildren, and first cousins 
once removed. GINA contains specific rules and definitions that 
employers should be aware of, especially when seeking medical 
information from employees for legitimate purposes, such as 
inquiring about an ADA disability or requesting a fitness for duty 
examination.  

 

The EEOC has developed a strategic enforcement plan for fiscal years 2012 through 2016. 
Under this plan, the EEOC has identified these top enforcement priorities, reprinted from 
the EEOC’s website: 

• Eliminating Barriers in Recruitment and Hiring. The EEOC will target class-
based recruitment and hiring practices that discriminate against racial, ethnic, and 
religious groups, older workers, women, and people with disabilities. 

• Protecting Immigrant, Migrant and Other Vulnerable Workers. The EEOC will 
target disparate pay, job segregation, harassment, trafficking, and discriminatory 
policies affecting vulnerable workers who may be unaware of their rights under the equal 
employment laws, or reluctant or unable to exercise them. 

http://www.eeoc.gov/laws/types/genetic.cfm
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• Addressing Emerging and Developing Issues. The EEOC will target emerging 
issues in equal employment law, including issues associated with significant events, 
demographic changes, developing theories, new legislation, judicial decisions, and 
administrative interpretations. 

• Enforcing Equal Pay Laws. The EEOC will target compensation systems and 
practices that discriminate based on gender. 

• Preserving Access to the Legal System. The EEOC will target policies and practices 
that discourage or prohibit individuals from exercising their rights under employment 
discrimination statutes, or that impede the EEOC's investigative or enforcement efforts. 

• Preventing Harassment Through Systemic Enforcement and Targeted 
Outreach.  The EEOC will pursue systemic investigations and litigation and conduct a 
targeted outreach campaign to deter harassment in the workplace. 
 

 

We provide numerous EEO training seminars and briefing sessions. The 
annual Employment Law Update Conference updates our membership 
on recent court decisions and trends in civil rights laws. 

 

Discrimination: 
Civil Rights Charge Process 
English Only Rules 
Genetic Information Nondiscrimination Act Overview 
The Lilly Ledbetter Fair Pay Act 
Transgendered Employees – Overview 
 
Wage and Hour: 
Workplace Accommodations for Nursing Mothers Overview 
 
Performance Management: 
Communicating with Spanish Speakers 
 
Hiring: 
Proper and Improper Inquiries in the Pre-Employment Process 

 

Discrimination: 
EEOC Compliance Manual: Race and Color Discrimination 
EEOC Compliance Manual: National Origin Discrimination 
EEOC Guidance on Vicarious Employer Liability for Unlawful 
Harassment by Supervisors 
Equal Pay Act  
Title VII of the Civil Rights Act 
The Age Discrimination in Employment Act 

 

  

  

Arizona (p.15) AZ 

Colorado (p.35) CO 

Montana (p.53) MT 

New Mexico (p.69) NM 

Wyoming (p.103) WY 

Utah (p.87) UT 

https://www.msec.org/catalog/Pages/AELU101.aspx
https://www.msec.org/memberhome/FYIs/Civil%20Rights%20Charge%20Process.pdf
https://www.msec.org/memberhome/FYIs/English%20Only%20Rules.pdf
https://www.msec.org/memberhome/FYIs/GINA%20Overview.pdf
https://www.msec.org/memberhome/FYIs/The%20Lilly%20Ledbetter%20Fair%20Pay%20Act.pdf
https://www.msec.org/memberhome/FYIs/Transgendered%20Employees%20-%20Overview.pdf
https://www.msec.org/memberhome/FYIs/Workplace%20Accommodations%20for%20Nursing%20Mothers%20Overview.pdf
https://www.msec.org/memberhome/FYIs/Communicating%20with%20Spanish%20Speakers.pdf
https://www.msec.org/memberhome/FYIs/Proper%20Improper%20Inquiries%20in%20the%20Pre-Employment%20Process.pdf
http://www.eeoc.gov/policy/docs/race-color.html
http://www.eeoc.gov/policy/docs/national-origin.html
http://www.eeoc.gov/policy/docs/harassment.html
http://www.eeoc.gov/policy/docs/harassment.html
http://www.eeoc.gov/laws/statutes/epa.cfm
http://www.eeoc.gov/laws/statutes/titlevii.cfm
http://www.eeoc.gov/laws/statutes/adea.cfm
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C.  Sexual or Other Unlawful Harassment 
Title VII of the Civil Rights Act of 1964 (Title VII) does not specifically mention sexual 
harassment. However, in 1980, the EEOC issued guidelines stating sexual harassment in the 
workplace is a form of sex discrimination and is therefore illegal.  

The EEOC defines sexual harassment as unwelcome sexual advances, requests for sexual 
favors, and other verbal or physical conduct of a sexual nature when:  

• Submission to such conduct is made either explicitly or implicitly a term or condition of 
the individual’s employment;  

• Submission to or rejection of such conduct by an individual is used as the basis for 
employment decisions affecting such individual; or  

• Such conduct has the purpose or effect of unreasonably interfering with the individual’s 
work performance or creating an intimidating, hostile, or offensive working 
environment. 

Clearly, it is sexual harassment for an employer or manager to make unwelcome sexual 
advances or to demand sexual favors in return for job benefits, promotions, or continued 
employment. Further, pervasive conduct of a sexual nature may be a basis of a sexual 
harassment claim. Examples include: 

• Posting sexually explicit photos that offend employees; 
• Telling sexual or demeaning jokes based upon gender; 
• Commenting inappropriately on an employee’s appearance;  
• Requiring employees to dress in scanty attire; 
• Repeatedly requesting dates from a person who is not interested; or 
• Claiming that one gender is inferior or cannot work as well as the other gender. 
 
In short, any hostile or offensive behavior that has a sexual component can constitute sexual 
harassment if unwelcome. 

Harassment isn’t just about sex. Other forms of illegal harassment include conduct which is 
directed at an individual based on race, color, national origin, religion, age, or disability that 
has the purpose or effect of unreasonably interfering with the individual’s work performance 
or creating an intimidating, hostile, or offensive working environment. 
 

 

Discrimination: 
Unlawful Harassment 

1. Hostile Work Environment Harassment under Title VII and 
Related Acts 
Hostile work environment can be created by anyone employees come into contact during the 
course of the work day. It can go from “bottom up” where subordinates create a hostile work 

https://www.msec.org/memberhome/FYIs/Unlawful%20Harassment.pdf
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environment for supervisors; “side to side” where coworkers create a hostile work 
environment for each other; or “outside in” where non-employees such as customers or 
vendors create a hostile work environment for employees.   

Each of the below four elements of hostile work environment must be met for a claim to be 
legally sustainable: 
 

Conduct 
Based on a  
Protected Status 

The conduct complained of must be related in 
some manner to the person’s protected status 
such as race, color, national origin, religion, 
age, disability, or sex. If the behavior is not 
based on one of these protected 
characteristics, Title VII or the related Acts 
offer no protection for the complaining 
employee. 
 
 

Unwelcome 
Conduct 

Whether conduct is “unwelcome” is a 
subjective test, which means the conduct must 
be viewed from the perspective of the 
complaining employee. Conduct is unwelcome 
when it is unsolicited, uninvited, and when the 
employee views the conduct as undesirable or 
offensive. 
 
 

Unreasonably 
Offensive Conduct 

This is an objective test. If a reasonable person 
would consider the behavior unreasonably 
offensive to alter a term or condition of 
employment or create a hostile or abusive 
work environment, the conduct is 
unreasonably offensive. 
 
 

Severe or 
Pervasive Conduct 

Whether the conduct is severe or pervasive 
depends on the nature and the frequency of 
the conduct. The EEOC and courts will 
consider the record as a whole and the totality 
of the circumstances in determining whether 
conduct is sufficiently severe or pervasive.  

  

2. Complying with the Law 
An employer may be liable for illegal harassment if executives or supervisors participated in 
the harassment or if they knew, or should have known, that it took place and failed to act. 
The employer has a legal duty to take necessary steps to prevent illegal harassment. 

In addition to constantly reevaluating their policies against harassment and discrimination 
and educating their workforce, management must be prepared to respond to complaints and 
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conduct an effective investigation of the allegations. Employers should investigate all 
complaints promptly and thoroughly and keep their investigations as confidential as 
practicable, without promising complete confidentiality. How well prepared you are and 
your responses to complaints may well lead to a greater willingness on the part of employees 
to bring complaints and concerns to management instead of immediately choosing to 
contact an attorney. In addition, a proper investigation may serve as the basis of a legal 
defense, prevent further harassing behavior, and sometimes can help resolve disputes before 
a lawsuit is filed. By contrast, poorly conducted investigations may negatively impact 
employee morale, cause bad publicity, churn up gossip, and result in increased legal 
exposure. 

After an investigation, an employer should take immediate and appropriate corrective action 
to ensure conduct will not recur. Disciplinary action against the offending supervisor or 
employee, ranging from a written warning to discharge, may be necessary. Generally, the 
corrective action should reflect the severity of the conduct. Often, additional sexual 
harassment training for supervisors and employees is prudent corrective action. 

If you learn of workplace conditions that create an uncomfortable work environment, such 
as the presence of pornographic materials, take decisive steps to eliminate the offending 
conditions. If an employee challenges you by asking, “Who is offended by this?” the best 
answer may be, “Me!” 

You must also take corrective action if an employee is being illegally harassed by non-
employees who visit the workplace such as clients, patients, vendors, or suppliers. 
 

 

If you need an attorney to investigate a claim of illegal harassment or 
workplace misconduct, contact our Workplace Investigation Services. 

 

Workplace Investigations: 
Addressing Employee Participation and Cooperation 
Corrective Action Considerations 
Overview 
Post Investigation Communications and Recommendations 
Precautionary Measures Including Investigatory Leave 
Questioning Strategies Analysis and Credibility Assessment  
Selecting an Investigator and the "FACT" Act 
When and What to Investigate 

 

Investigations in the Workplace 

 

Of course, avoiding a lawsuit is just one reason to crack down on sexual harassment. Any 
harassment has a negative impact on employees, causing anxiety and unhappiness. You 

https://www.msec.org/services/employmentlaw/Pages/Workplace-Investigation-Services.aspx
https://www.msec.org/memberhome/FYIs/Addressing%20Employee%20Participation%20and%20Cooperation.pdf
https://www.msec.org/memberhome/FYIs/Corrective%20Action%20Considerations.pdf
https://www.msec.org/memberhome/FYIs/Workplace%20Investigations%20-%20Overview.pdf
https://www.msec.org/memberhome/FYIs/Post%20Investigation%20Communications%20and%20Recommendations.pdf
https://www.msec.org/memberhome/FYIs/Precautionary%20Measures%20Including%20Investigatory%20Leave.pdf
https://www.msec.org/memberhome/FYIs/Questioning%20Strategies%20Analysis%20and%20Credibility%20Assessment.pdf
https://www.msec.org/memberhome/FYIs/Selecting%20an%20Investigator%20and%20the%20%E2%80%9CFACT%E2%80%9D%20Act.pdf
https://www.msec.org/memberhome/FYIs/When%20and%20What%20to%20Investigate.pdf
https://my.msec.org/personifyebusiness/SeminarCatalog/CourseCalendar.aspx?CourseCode=LEGL113
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cannot expect high morale and productivity in a workplace where illegal harassment is 
tolerated. 
 

Steps to 
Prevent and 
Correct 
Harassment 

1. Publish a clear, written policy against harassment. 

2. Disseminate the policy to all employees. 

3. Include harassment in supervisory training programs 
and orientation sessions for employees. 

4. Establish a complaint or grievance procedure with a 
mechanism to circumvent the immediate supervisor, if 
necessary. 

5. View all complaints as serious, and investigate every 
complaint thoroughly and with as much confidentiality 
as possible. 

6. Ensure employees that no retaliation will result from a 
complaint. 

7. Confront the alleged harasser with the negative 
accusations and get his or her version of the event. 

8. Take prompt and effective corrective action reasonably 
calculated to end the harassment.  

9. Impose discipline, if warranted by the results of the 
investigation, up to and including termination.  

10. Follow up to determine if the harassment has actually 
stopped. 

 

 
 

 

 

Onsite training for supervisors and employees is critical to prevent 
sexual harassment as well as other types of illegal harassment. Call us 
for more information about this class or search our online seminar 
catalog at EmployersCouncil.org. 

 

Harassment Prevention for Employees 
Harassment Prevention for Managers and Supervisors 
Harassment Prevention in California—Managers and Supervisors 

Arizona (p.15) AZ 

http://www.employerscouncil.org/
https://my.msec.org/personifyebusiness/SeminarCatalog/CourseCalendar.aspx?CourseCode=LEGL116
https://my.msec.org/personifyebusiness/SeminarCatalog/CourseCalendar/MeetingDetails.aspx?productId=6087950


 

 
2017 EC Blue Book  /  Employment Discrimination 11 

 

D. Religious Discrimination 
Title VII protects religious observance, practice, and beliefs. Under EEOC guidance, 
“religion” is defined very broadly, and includes not only traditional, organized religions such 
as Christianity, Judaism, Islam, Hinduism and Buddhism, but also religious beliefs that are 
new, uncommon, not part of a formal church or sect, only subscribed to by a small number 
of people. This can include religious beliefs that seem illogical or unreasonable to others. An 
employee’s belief or practice can be “religious” even if the employee is affiliated with a 
religious group that does not espouse or recognize that individual’s belief or practice, or if 
few, or no other people adhere to it. “Religion” generally concerns “ultimate ideas” about 
“life, purpose, and death.” Mere social, political or economic philosophies or personal 
preferences are not “religious” beliefs protected by Title VII.   

Employers have an obligation to provide accommodation for religious beliefs or practices as 
described below. Also, employers are prohibited from harassment or making employment 
decisions based on religion. This has been a growing concern on the part of the EEOC since 
September 11, 2001. The EEOC has made it clear that “[e]ven in times of great national 
distress, employers must uphold our freedoms and guard against unlawful discrimination,” 
and has made it a point to file discrimination cases in federal court against organizations it 
believes engaged in or tolerated discrimination and/or harassment based on religion. 

On March 6, 2014, the EEOC issued two technical assistance publications on workplace 
rights and responsibilities for religious dress and grooming under Title VII of the Civil 
Rights Act. The first is a fact sheet, and the other is a 17-page question-and-answer guide.  

In a nearly unanimous 2015 U.S. Supreme Court case, a 17-year old Muslim woman, was 
allowed to proceed with her suit against a children’s clothing store owned by Abercrombie & 
Fitch.  She wore a black headscarf during her interview, but did not say why. During 
litigation, the company argued that the headscarf did not fit with their dress code, but the 
court disagreed, finding that the woman was excluded from employment based on her 
religion. The court explained that, “an employer may not make an applicant’s religious 
practice, confirmed or otherwise, a factor in employment decisions.”1   

1. “Religion” Is Broadly Defined 
Religion includes “all aspects of religious observance and practice, as well as belief.” 
Religious practices include “moral and ethical beliefs as to what is right and wrong that are 
sincerely held with the strength of traditional religious views.” In other words, an employee 
may have a unique view of how the religion they follow is to be practiced, but so long as the 
employee is following a sincerely held belief, they are entitled to protection under the law. 

 

Discrimination: 
Religious Discrimination 

                                                        
1 E.E.O.C. v. Abercrombie & Fitch (U.S. 2015). 

https://www.msec.org/memberhome/FYIs/Religious%20Discrimination.pdf
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2. Accommodation 
You must accommodate religious practices of your employees as long as the accommodation 
is reasonable and does not pose an “undue hardship.”  The undue hardship standard for 
religious accommodations is much different than it is for disability accommodation, because 
religion is a protected status under Title VII of the Civil Rights Act of 1964, where personal 
characteristics and religion cannot be used as a basis or motivation behind employment 
decisions.  Consequently, when employees request accommodation for religious beliefs or 
practices, the employer should analyze the request under the appropriate undue hardship 
standard.  

3. Undue Hardship 
You may refuse to accommodate the employee’s religious beliefs or practices if you can show 
the accommodation would require more than a “de minimis” hardship.  This is a 
significantly lower standard than undue hardship under the ADA. If an accommodation 
would pose more than a tiny, small, or minuscule hardship, it need not be granted. Indeed, 
granting an accommodation that poses more than a de minimis hardship could mean the 
employer is making an employment decision based on religion, which is prohibited by Title 
VII. The level of hardship is determined in relation to the size and operating cost of the 
employer and the number of individuals who will need a particular accommodation. An 
employer can show undue hardship if accommodating an employee’s religious practices 
requires more than ordinary administrative costs, diminishes efficiency in other jobs, 
infringes on other employees’ job rights or benefits, impairs workplace safety, causes co-
workers to carry the accommodated employee’s share of potentially hazardous or 
burdensome work, or if the proposed accommodation conflicts with another law or 
regulation. For example, variance from a bona fide seniority system to accommodate 
religious practices likely constitutes an undue hardship if, because of the accommodation, 
another employee is denied a job or shift guaranteed by the seniority system. 

Note that the payment of administrative costs necessary to provide the accommodation, 
such as rearranging schedules and recording substitutions for payroll purposes, is likely 
more than a de minimis hardship. 
 

 

Discrimination: 
EEOC Fact Sheet on Religious Garb and Grooming in the Workplace: Rights 
and Responsibilities and question and answer guide. 

E. Retaliation 
Retaliation cases now constitute the majority of charges filed with the EEOC. Employees 
report that retaliation often takes the form of general harassment, building a case against the 
employee, or otherwise making working conditions intolerable after the employee made an 
internal complaint of harassment, threatened to call an attorney, or filed a charge of 
discrimination. Retaliation claims may be brought under a variety of federal anti-

http://www.eeoc.gov/eeoc/publications/fs_religious_garb_grooming.cfm
http://www.eeoc.gov/eeoc/publications/fs_religious_garb_grooming.cfm
http://www.eeoc.gov/eeoc/publications/qa_religious_garb_grooming.cfm
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discrimination statutes as well as state and local laws. For employers, retaliation provisions 
sometimes complicate the already difficult task of dealing with the same employee’s poor 
performance and insubordination. A retaliation claim may be successful even if the 
underlying harassment or discrimination claim is found to be lawful. For instance, the EEOC 
may dismiss the discrimination charge but allow the separate claim of retaliation to go 
forward. 

The general framework for establishing a retaliation claim is fairly consistent, regardless of 
the underlying statute: 1) the employee engaged in protected activity in opposition to 
discrimination or participated in a covered proceeding; 2) the employee suffered a materially 
adverse employment action contemporaneously or subsequent to such participation; and 3) 
a causal connection exists between the protected activity and the adverse action. Protected 
activities may include filing a charge of discrimination against the employer; refusing to 
obey an order because of a belief it is discriminatory; providing information in the course of 
an internal investigation; or talking to an attorney about harassment or discrimination being 
directed toward a co-worker. Courts have held that retaliation claims may even be filed after 
the employment relationship ends. An example would be an employer who gives a poor work 
reference to a prospective employer because the former employee filed a charge of 
discrimination with the EEOC. 

In a June 2006 decision,2 the U.S. Supreme Court held that an employee may bring a Title 
VII retaliation claim based on retaliatory actions taken by the employer that do not directly 
impact the terms and conditions of the employee’s employment, provided such actions are 
materially adverse to the employee. This means the employee need not show that the alleged 
retaliatory conduct impacted his “compensation, terms, conditions, or privileges of 
employment”; rather, the employee must only show that a “reasonable person” would have 
been dissuaded from exercising his Title VII rights as a result of the employer’s actions, even 
if such actions are unrelated to the workplace. The Court held that Title VII does not protect 
an individual from all forms of retaliation, but only from retaliation, that produces an injury 
or harm, and the injury or harm must be sufficiently serious or materially adverse to be 
actionable. The Court noted that it is important to separate trivial harms and minor 
annoyances from significant injuries. 

Employers should exercise caution when dealing with employees who have exercised their 
Title VII rights. Actions that are not employment-related may be considered retaliatory 
under Title VII. Like harassment and discrimination claims, an employer who conducts a 
prompt and thorough investigation upon receiving a claim of retaliation could avoid sizable 
legal liability. With the increasing number of charges, it is essential that employers consider 
training supervisors with respect to the myriad of retaliation issues. 

Workplace retaliation means any punitive actions taken by employers against employees 
who exercise their legal rights and extends beyond the anti-discrimination laws. The 
protection against retaliation also applies to the following employment situations: 

• Asking for a medical or family leave of absence – The Family and Medical Leave Act 
(FMLA) prohibits employers from retaliating against an employee for taking or inquiring 
about FMLA leaves, including intermittent leaves.  

                                                        
2 Burlington N. & S. F. R. CO. v. White (U.S. 2006). 
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• Safety complaints – The Occupational Safety and Health Act prohibits employers from 
taking disciplinary action against an employee who reported or participated in the 
investigation of a safety or health issue.  

• Concerted activity – The National Labor Relations Act governs interactions between 
employers and unions. Even in non-unionized companies, the NLRA prohibits an 
employer from taking disciplinary action against employees engaging in protected 
activity, such as complaining about wages or benefits among themselves or with their 
employer, or petitioning the employer.  

• Inquiring about leave for voluntary military training – The Uniformed Services 
Employment and Reemployment Rights Act prohibits employers from retaliating or 
discriminating against applicants because of their military obligations. 

•  Filing workers’ compensation claims – state public policy prohibits employers from 
taking adverse action against employees for asserting their legal rights.  

Courts have recognized that it takes more than a mere allegation of retaliation to prevail on a 
claim, and that where an employer can articulate a lawful basis for its adverse employment 
action, retaliation will often not be found. For example, the Sixth Circuit Court of Appeals 
held that an employee could not support his allegation that Wal-Mart refused to rehire him 
because he filed for unemployment benefits. Berrington v. Wal-Mart Stores, Inc. (6th Cir. 
2012). In that case, the employee had been fired for failing to return from a leave of absence.  

 

F. Whistleblower Protection 
Many laws protect employees who complain about an employer’s illegal or unsafe practices 
and prevent the employer from discharging employees for this reason. Common law also 
provides a remedy for employees who were discharged by employers for exposing practices 
that are clearly illegal or even unsafe or improper. Employees may sue an employer under a 
public policy theory in the unlikely event that there is no applicable statute. 

The Sarbanes-Oxley Act provides whistleblower protection for Publicly Traded Companies 
(PTCs) covered under the Act, and other entities as outlined below. Sarbanes-Oxley also 
protects whistleblowing employees who work at any company and provide information to 
authorities. 

The Act creates whistleblower protection to employees of PTCs when they act lawfully to 
disclose information about fraudulent activities within their company. The Act protects 
employees who filed a case for, testified in, participated in, or otherwise assisted in a 
proceeding relating to an alleged violation of federal securities or antifraud laws. 

Employees are also protected, even if only providing information or assistance to: 

• A federal regulatory or law enforcement agency, 
• Congress, or 
• Appropriate officers and managers. 

The Act only requires that the employee reasonably believe a violation of federal securities 
law exists or has occurred. 

Arizona (p.15) AZ 
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Furthermore, Sarbanes-Oxley provides criminal sanctions to any employer (even those 
employers who are not PTCs) who retaliates against those persons providing the government 
with evidence of federal offenses. The language of this provision is very broad: 
 

Whoever knowingly, with the intent to retaliate, takes any action harmful to any 
person, including interference with the lawful employment or livelihood of any 
person, for providing to a law enforcement officer any truthful information relating to 
the commission or possible commission of any federal offense, shall be fined under 
this title or imprisoned not more than ten years, or both. 

 
The Dodd-Frank Wall Street Reform and Consumer Protection Act, signed into federal law 
by President Barack Obama in July 2010, adds a "whistleblower bounty program" to the 
protections offered under Sarbanes-Oxley. The program allows persons who provide 
information that leads to a successful Securities and Exchange Commission enforcement to 
receive 10 to 30 percent of any monetary penalties over $1 million. Unfortunately, this law 
provides an incentive to employees not to bring issues to their employers’ attention, as they 
stand to enjoy a major windfall if they instead inform on their employers to the federal 
government.   
 

 

Ethics: 
Code of Ethics 
Manager's Guide to Decision Making 

G. Compliance Strategies 
The following checklist provides practical guidance to avoid claims of illegal discrimination. 

□ Take decisive steps to prevent and correct workplace harassment and conduct that is 
offensive to certain groups based upon national origin, religion, sex, age (40 and over), 
disabilities, race, color, or genetic information. Check your state and local ordinances to 
determine if there are protections in addition to Title VII. 

□ Promptly investigate every complaint. If you find there was inappropriate conduct, 
discipline any wrongdoer involved and take steps to ensure there is no further 
misconduct. Training is one of several corrective actions that should be considered. 

□ Beware of supervisory comments betraying a bias against persons with protected 
characteristics. Comments like, “You can’t teach an old dog new tricks,” may be evidence 
of age discrimination.  

□ If there is illegal harassment, take corrective action to stop the behavior, even if it 
involves clients, patients, customers, or suppliers. 

https://www.msec.org/memberhome/FYIs/Code%20of%20Ethics.pdf
https://www.msec.org/memberhome/FYIs/Manager%27s%20Guide%20to%20Decision%20Making.pdf
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□ Adopt a formal policy stating that illegal harassment will not be tolerated; establish an 
effective complaint process; promptly investigate complaints; and take action to stop the 
conduct, sending a strong message that such behavior will not be tolerated in your 
workplace. Your attitude toward illegal harassment will further your objective to resolve 
employee complaints internally. 

□ Review all personnel practices and employment opportunities to ensure equal 
opportunities for all employees, regardless of protected characteristics. If you are 
inclined to put more money into training younger workers based on the assumption they 
will be with you longer, you are inviting an age discrimination lawsuit. 

□ Do not dismiss an employee’s request for religious accommodation out of hand. An 
accommodation may be legally required. 

□ Proceed cautiously when discharging an employee who previously opposed any type of 
illegal discrimination, filed a claim, complained about the employer’s unlawful behavior, 
or cooperated in the investigation of a complaint. Defending against retaliation claims is 
difficult unless you can produce written warnings that were given prior to the employee’s 
protected action showing you had a valid business reason for the discharge. 

□ Finally, written policies are meaningless if, in practice, the organization tolerates a 
disrespectful, hostile work environment, or turns a blind eye on harassment.  Having 
committed managers who fully understand their obligation to stop and prevent 
harassment is key in any prevention strategy.  

 


