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I.

ACCESSORY DWELLING UNITS.

On March 16, 2016, the New Hampshire Legislature amended RSA 674, effective June 1, 2017,
to establish a new category of residential dwelling called an “accessory dwelling unit” (“ADU”).
RSA 674:71 – 72. ADUs are permitted by right in all zoning districts in which single-family
dwellings are permitted. 1 This means that any person owning property in a district that allows
single-family residences has a right to construct an ADU, even if the Zoning Ordinance does not
permit multi-family housing, apartments or secondary residences on a single lot. 2
As discussed below, the new ADU law may have unintended consequences public and municipal
water utilities should consider addressing in their tariffs, rate schedules and regulations.
II.

WHAT IS AN ADU?

RSA 674:71 defines an “accessory dwelling unit” as “a residential living unit that is within or
attached to a single-family dwelling, and that provides independent living facilities for one or
more persons, including provisions for sleeping, eating, cooking, and sanitation on the same
parcel of land as the principal dwelling unit it accompanies.”
This definition seems at first to be relatively broad and straightforward. However, the
Legislature imposed a number of limitations on residential structures which may qualify as an
ADU. In addition, the Legislature authorized municipalities to both restrict and expand the
definition of what constitutes an ADU.
 Interior Door Required. RSA 674:72, III provides that “[a]n interior door shall be
provided between the principal dwelling unit and the accessory dwelling unit, but a
municipality shall not require that it remain unlocked.” In addition, RSA 674:73, entitled
Detached Accessory Dwelling Units, makes clear that a “municipality is not required to
but may permit detached accessory dwelling units. Detached accessory dwelling units
shall comply with the requirements of, and any municipal ordinances or regulations
1

RSA 674:72, I.
A second category of dwelling unit, known as a “detached accessory dwelling unit” (“Detached ADU”) is an
optional form of dwelling unit which a municipality may permit but is not required to do so.
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adopted pursuant to, RSA 674:72, IV through IX. If a municipality allows detached
accessory dwelling units, it may require an increased lot size.”
 Owner Occupancy may be Required, but maybe not. RSA 674:72, VI provides that a
“municipality may require owner occupancy of one of the dwelling units, but it shall not
specify which unit the owner must occupy.” The law further provides that the
“municipality may require that the owner demonstrate that one of the units is his or her
principal place of residence, and the municipality may establish reasonable regulations to
enforce such a requirement.”
 Minimum and Maximum Sizes may be imposed. RSA 674:72, VII. “A municipality
may also establish minimum and maximum sizes for an accessory dwelling unit,
provided that size may not be restricted to less than 750 square feet.”
III.

WHAT IS THE PURPOSE OF THE ADU LAW?

The ADU law is intended to address the “growing need for more diverse affordable housing
opportunities for the citizens of New Hampshire”. 3 The law is intended to help “adult children
[who] wish to give care and support to parents in a semi-independent living arrangement” as well
as “[e]lderly and disabled citizens [who] are in need of independent living space for caregivers”.
IV.

SO WHY ARE ADUs A CONCERN FOR PUBLIC WATER UTILITIES?

Unfortunately, in moving quickly to increase the availability of affordable housing, the
Legislature may have created unintended problems for municipalities and public utilities that
own and operate public water systems. Apparently concerned that municipal building inspectors
or land use boards would use private wells and septic systems 4 as a means to preclude affordable
house, the Legislature adopted the following protection for ADUs in RSA 674:72, V:
V. The applicant for a permit to construct an accessory dwelling unit shall make
adequate provisions for water supply and sewage disposal for the accessory
dwelling unit in accordance with RSA 485-A:38, but separate systems shall not
be required for the principal and accessory dwelling units.
This provision raises a number of questions:
 Does the ADU law apply to public utilities? During hearings before the Legislature,
the requirements of DES and PUC governing public water systems were not mentioned at

3

Laws of 2006, Chapter 6:1.
See e.g. RSA 485-A:29; Env-Wq 1008.06, Protective Well Radii – Distance, (75 foot setback for private wells from
septic systems approved for up to 750 GPD); Env-Wq 1008.05, Nitrate Setbacks to Property Lines; Env-Wq 1008.04
Minimum Distances (setbacks from water lines, surface waters, wetlands, soil types, drainage swales, foundations,
swimming pools, etc.).
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all. 5 It appears the intent of the law was only to prevent municipal zoning boards and
officials from denying building approvals, despite the broad language in RSA 674:72, V.
Unfortunately, in the absence of a finding by the Courts (or the Commission) that RSA
674:72, V, is ambiguous, the Legislative intent may not be relevant at all. K.L.N. Constr.
Co. v. Town of Pelham, 167 N.H. 180, 187 (2014) citing Clare v. Town of Hudson, 160
N.H. 378, 384-85, 999 A.2d 348 (2010) (“Unless we find the statutory language to be
ambiguous, we will not examine legislative history.”).
 Does RSA 674:72, V pre-empt the Commission’s rules governing water service? The
Commission’s rules governing water service state, for example, that: “the customer shall
not install any tree or branch connection in the service pipe” 6 and that “[n]o tandem
services shall be permitted.” 7 Typically where two standards conflict in land use
regulations, “the provision which imposes the greater restriction or higher standard shall
be controlling.” RSA 676:14. However, in RSA 674:72, V, the Legislature used
sweeping language in the passive voice that could be construed to govern not only land
use officials, but also state regulatory bodies such as the DES and PUC.
 Rate Impact. Even if a separate service line and meter cannot be required, does the
prohibition against requiring separate systems mean that a utility cannot impose a
separate customer charge? In 2017, the Legislature rejected an amendment to the ADU
law that would remove vacation rentals from the definition of ADUs. As a result, an
ADU can be used for nearly any purpose.
 Different Rules in Different Towns. Under the ADU law, each municipality can adopt
its own different definitions for what constitutes an ADU, as long as it is not less than
750 square feet. Most municipalities adopted their own definitions at Town meeting in
2016 or 2017. There is not yet an official list. This means that an ADU could be 2,500
square feet and 4 bedrooms in one Town, but as little as 750 square feet in the next.
Towns do not typically require notice to the public utility prior to issuance of a building
permit or a certificate of occupancy.
 Retroactive Effects? What happens if a municipality increases the size limitations on
ADUs so that dwellings of 3, 4, or 5 bedrooms qualify as ADUs. In the case study
below, the dwelling which the customer claimed to be an ADU was a summer vacation
rental in a community on Lake Winnipesaukee with up to 8 bedrooms available for
weekend rentals!
 If the law precludes a water utility from requiring a separate service line and meter,
what happens when a service needs to be disconnected for non-payment? This can
present real problems when a turn-off or meter read requires access to two dwellings.
5

A legislative history search has not been completed. However, the author was informed by a representative of a
group that advocated for the ADU law that the DES and PUC requirements for public water systems were not
considered.
6
Rule Puc 606.04 (h).
7
Rule Puc 606.04 (j).
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 If tandem service lines are constructed, which customer is responsible for line
breaks behind the mater / curb stop on the property? A water utility can be caught in
the middle if it accepts a situation where two owners share a single service line.
V.

CASE STUDY: Complaint of Robert Mykytiuk DW 16 – 834.

Background: Customer files a complaint claiming his structure does not meet the statutory
definition of a dwelling because it lacks cooking facilities (grill on the porch) and allegedly
because it is an ADU. The alleged ADU was used as the property owners primary residence. It
was 1,500 square foot detached building with its own garage, sink, shower and multiple
bedrooms. The owner would occupy the ADU while the original, primary dwelling is rented out
during the vacation season in a development with its own beach and boat launch on Lake
Winnipesaukee.
Customer Claimed:
“IN CONCLUSION, I HAVE PROVIDED EVIDENCE THAT MY
BUNKHOUSE … IS NOT CONSIDERED A SINGLE FAMILY DWELLING
UNDER ANY RULE, TARIFF OR REGULATION AND THEREFORE DOES
NOT REQUIRE A SEPARATE WATER METER AND ASSOCIATED
CHARGE. FURTHERMORE, DESPITE REPEATED REQUESTS, BOTH
LAKES REGION WATER AND MARK NAYLOR HAVE NOT PROVIDED A
TARIFF, RULE OR REGULATION JUSTIFYING AN ADDITIONAL FIXED
RATE CHARGE.
I THEREFORE REQUEST A RESOLUTE FINDING TO END THE
CONTINUOUS THREATS OF WATER SHUTOFF FOR NONPAYMENT
FROM LAKES REGION WATER.”
Lakes Region argued:
1.

Terms of Service. Lakes Region’s approved Tariff is based each separate apartment,
residence, condominium unit, or business being charged as a separate service. Lakes
Region is obligated to provide service in accordance with the Commission’s water
service rules and DES regulations which do not allow … connections between separate
customers receiving service. Allowing a second residence, apartment or business to be
constructed and treated as a single customer could result in service that violated the
Commission’s rules, below, and DES back flow and cross connections regulations
intended to protect public health.

2.

Rates. Lakes Region’s rates are based on each separate customer or residence paying for
the cost to receive service. Allowing this customer to pay only a single charge would
result in subsidy by Lakes Region’s existing customers, contrary to rate making
principles which require that rates be just and reasonable and do not result in subsidy
4

4

between customers. See e.g. RSA 378:7; Pennichuck East Utilities, Order No. 25,051
(December 11, 2009) (“those customers would not be paying their fair share of the fixed
costs that existing … customers pay and the effect would be a subsidy”). Lakes Region
is prohibited by law from providing free or discounted service to customers, which this
customer would receive if the second owner’s quarters did not pay for a separate service.
RSA 378:14 & 17.
3.

Commission Regulations. The Commission’s regulations require that each separate
apartment or service location be treated as a separate customer. For example:
 Puc 606.04 (h) Valves and Service Connections, provides that: “Each utility shall
require that the customer shall not install any tree or branch connection in the service
pipe.” In this case, the customer has installed a second branch connection in direct
violation of Rule 606.04.
 Puc 606.04 (j) provides that each utility “shall require” that all service connections
have “an individual shut-off” and that “[n]o tandem services shall be permitted”! The
customer has not provided a separate service line with a separate shut-off and has
instead constructed a tandem service that is specifically prohibited by rule.
 The Commission’s rules and its regulation of water utilities are based on each
separate residence, apartment or place of consumption being treated as a separate
customer. Rule Puc 602.05 defines the term "Customer" in the singular as “any
person, firm, corporation, cooperative marketing association, utility or governmental
unit or subdivision of a municipality or of the state or nation supplied with water
service by a utility.” Water service is defined by Puc 602.18, again in the singular, as
“the furnishing of water to a customer in this state by a utility.” In each instance, the
Commission’s rules refer to a customer in the singular, not in the plural. See e.g. Puc
602.06; 8 Puc 602.12; 9 Puc 602.14. 10 The Commission’s water service rules do not
contemplate separate or unrelated customers being served on a single service line.
 The Commission’s rules require a separate service line for each customer because
service to multiple unrelated customers, apartments, businesses or other customers on
a single service line would violate DES rules against backflow prevention (as well as
Puc 604.04). It is contrary to the rules and practice employed by the Commission
when approving rates. It is a practice that is prohibited by law and no reason exists to
depart from that requirement here.

8

Puc 602.06 "Customer service pipe" means that section of service pipe from the customer's property line or the
curbstop to the customer's place of consumption.
9
Puc 602.12 "Service connection" means the point of connection between the customer's service pipe and the
utility's service line.
10
Puc 602.14 "Service pipe" means the connection between the utility's main and the customer's place of
consumption and includes all of the pipe, fittings and valves necessary to make the connection.
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Commission Ruling (Order No. 26,014) (May 5, 2017):
“In this case, we find that Lakes Region’s tariff does not specifically address the
situation presented here, where Mr. Mykytiuk has built a second dwelling on his
property. The tariff refers to “customer(s)” throughout, but there is nothing in the
tariff about when a second meter or separate service must be installed, or what is
or is not a tandem service as prohibited by our rules under Puc 606.04(j). Our own
rules define customer as any person supplied with water by a utility. Puc 602.05.
They define service connection as the point of connection between the customer’s
service pipe and the utility’s service line. Puc 602.12. What Mr. Mykytiuk has
done is to add a new line to his second structure after the metering point in the
main residence.”
“While the tariff does not address the present situation, additional consumption
does not come without cost to Lakes Region. If both units are fully occupied, it is
incumbent upon Lakes Region under our rules to be able to satisfy peak demand
to both structures at the same time. According to Mr. Naylor, this situation has the
potential to create additional demand on Lakes Region’s system.”
[…]
“Under the terms of its present tariff, there is no basis for Lakes Region to require
Mr. Mykytiuk to pay a second base charge every month for his newly constructed
unit. We acknowledge that this new unit may create additional demand on Lakes
Region’s system and expect Lakes Region will propose revisions to its tariff to
address similar situations.”
“Mr. Mykytiuk has met his burden of proof by a preponderance of evidence
pursuant to Puc 203.25 in showing that Lakes Region’s decision to impose a
second customer charge on him is not authorized under its current tariff. Until
such time as Lakes Region’s tariff is amended, the Company shall not impose a
second base charge on Mr. Mykytiuk, and Lakes Region is directed to refund to
Mr. Mykytiuk the second base charges it has collected from him to date. The
Company is not precluded from making additional inspections in the future. In the
event its tariff is revised, the Company shall not require Mr. Mykytiuk to install a
second meter in the future so long as he undertakes no further renovations to the
structures on his property.”
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VI.

RECOMMENDATIONS

Until the Courts and/or the Commission make rulings on issues related to ADUs, many questions
will remain unanswered. However, it would be prudent to prepare for questions related to ADUs
to arise by considering the following:
1.

Consider Tariff Provision(s) Defining When Water Service Requires a Separate
Customer Account. While the dwelling in the Mykytiuk case was not an ADU, the
Commission’s order illustrates the importance of having a Tariff that clearly specifies
when a separate dwelling or use by a customer requires a second customer charge. The
Commission did not find testimony that the utility had acted reasonably or that a second
dwelling with 8 bedrooms contributed significantly to the cost to provide water service be
persuasive. The Commission reasoned that: because the utility was not specifically
authorized by its Tariff to impose a second charge, the Commission concluded it could
not be done, even where the second property is an area where a majority of the customers
are vacation rentals.
Due to the many different types of water service in commercial, industrial and residential
settings, including irrigation service, fire protection service, wholesale service, yearround and seasonal service, it is difficult or impossible to come up with a single rule.
Tariff provisions may need to provide both the specificity to give clear answers as well as
the discretion to avoid service at rates below cost. For example:
“Each location or structure that is capable of being owned, leased, used or occupied
separately (e.g. apartments, condominium units) shall require a separate Service
Connection and Application for Service, except where Water Service is provided
pursuant to a Special Contract.”

2.

Consider Tariff Provision(s) that authorizes a departure from established rates
when “special circumstances exist which render such departure from the general
schedules just and consistent with the public interest”. RSA 378:18. If the utility has
the authority to treat multiple users on a single property as separate customers, then a
separate wholesale contract may not be required. Without such a provision, a utility may
be required to provide service at existing inadequate rates.

3.

Consider Tariff Provisions that requires that the customer provide notice before
connecting additional buildings. This may not solve the problem but the absence of a
clear requirement violated by the customer likely resulted in the Commission finding that
the Customer had done nothing wrong, despite the fact that the structure violated the
local zoning ordinance and covenants in the subdivision.

7
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SENATE BILL

146

AN ACT

relative to accessory dwelling units.

SPONSORS:

Sen. Boutin, Dist 16; Sen. Cataldo, Dist 6; Sen. Feltes, Dist 15; Sen. Fuller Clark,
Dist 21; Sen. Little, Dist 8; Sen. Reagan, Dist 17; Sen. Watters, Dist 4; Rep. Hunt,
Ches 11; Rep. Matthews, Rock 3

COMMITTEE:

Public and Municipal Affairs

─────────────────────────────────────────────────────────────────
ANALYSIS
This bill establishes requirements for local regulation of accessory dwelling units.
---------------------------------------------------------------------------Explanation:

Matter added to current law appears in bold italics.
Matter removed from current law appears [in brackets and struckthrough. ]
Matter which is either (a) all new or (b) repealed and reenacted appears in regular type.
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STATE OF NEW HAMPSHIRE
In the Year of Our Lord Two Thousand Sixteen

AN ACT

relative to accessory dwelling units.

Be it Enacted by the Senate and House of Representatives in General Court convened:
1
2
3
4
5

6:1 Findings. The general court declares that:
I. There is a growing need for more diverse affordable housing opportunities for the citizens
of New Hampshire.
II. Demographic trends are producing more households where adult children wish to give
care and support to parents in a semi-independent living arrangement.

6

III. Elderly and disabled citizens are in need of independent living space for caregivers.

7

IV. There are many important societal benefits associated with the creation of accessory

8
9
10
11
12

dwelling units, including:
(a) Increasing the supply of affordable housing without the need for more infrastructure
or further land development.
(b) Benefits for aging homeowners, single parents, recent college graduates who are
saddled with significant student loan debt, caregivers, and disabled persons.

13

(c) Integrating affordable housing into the community with minimal negative impact.

14

(d)

15
16
17
18

Providing elderly citizens with the opportunity to live in a supportive family

environment with both independence and dignity.
6:2 New Subdivision; Accessory Dwelling Units. Amend RSA 674 by inserting after section 70
the following new subdivision:
Accessory Dwelling Units

19

674:71 Definition. As used in this subdivision, “accessory dwelling unit” means a residential

20

living unit that is within or attached to a single-family dwelling, and that provides independent

21

living facilities for one or more persons, including provisions for sleeping, eating, cooking, and

22

sanitation on the same parcel of land as the principal dwelling unit it accompanies.

23

674:72 Accessory Dwelling Units.

24

I. A municipality that adopts a zoning ordinance pursuant to the authority granted in this

25

chapter shall allow accessory dwelling units as a matter of right or by either conditional use permit

26

pursuant to RSA 674:21 or by special exception, in all zoning districts that permit single-family

27

dwellings. One accessory dwelling unit shall be allowed without additional requirements for lot

9
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size, frontage, space limitations, or other controls beyond what would be required for a single-family

2

dwelling without an accessory dwelling unit. The municipality is not required to allow more than

3

one accessory dwelling unit for any single-family dwelling.

4

II. If a zoning ordinance contains no provisions pertaining to accessory dwelling units, then

5

one accessory dwelling unit shall be deemed a permitted accessory use, as a matter of right, to any

6

single-family dwelling in the municipality, and no municipal permits or conditions shall be required

7

other than a building permit, if necessary.

8
9

III.

An interior door shall be provided between the principal dwelling unit and the

accessory dwelling unit, but a municipality shall not require that it remain unlocked.

10

IV. Any municipal regulation applicable to single-family dwellings shall also apply to the

11

combination of a principal dwelling unit and an accessory dwelling unit including, but not limited to

12

lot coverage standards and standards for maximum occupancy per bedroom consistent with policy

13

adopted by the United States Department of Housing and Urban Development. A municipality may

14

require adequate parking to accommodate an accessory dwelling unit.

15

V. The applicant for a permit to construct an accessory dwelling unit shall make adequate

16

provisions for water supply and sewage disposal for the accessory dwelling unit in accordance with

17

RSA 485-A:38, but separate systems shall not be required for the principal and accessory dwelling

18

units.

19

VI. A municipality may require owner occupancy of one of the dwelling units, but it shall

20

not specify which unit the owner must occupy.

A municipality may require that the owner

21

demonstrate that one of the units is his or her principal place of residence, and the municipality

22

may establish reasonable regulations to enforce such a requirement.

23

VII. A municipality may establish standards for accessory dwelling units for the purpose of

24

maintaining the aesthetic continuity with the principal dwelling unit as a single-family dwelling. A

25

municipality may also establish minimum and maximum sizes for an accessory dwelling unit,

26

provided that size may not be restricted to less than 750 square feet.

27
28

VIII. A municipality may not require a familial relationship between the occupants of an
accessory dwelling unit and the occupants of a principal dwelling unit.

29

IX. A municipality may not limit an accessory dwelling unit to only one bedroom.

30

X. An accessory dwelling unit may be deemed a unit of workforce housing for purposes of

31

satisfying the municipality’s obligation under RSA 674:59 if the unit meets the criteria in RSA

32

674:58, IV for rental units.

33

674:73 Detached Accessory Dwelling Units. A municipality is not required to but may permit

34

detached accessory dwelling units.

Detached accessory dwelling units shall comply with the

35

requirements of, and any municipal ordinances or regulations adopted pursuant to, RSA 674:72, IV

36

through IX. If a municipality allows detached accessory dwelling units, it may require an increased

37

lot size.
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6:3 Innovative Land Use Controls. Amend RSA 674:21, I(l)-(o) to read as follows:

2

(l) [Accessory dwelling unit standards.

3

(m)] Impact fees.

4

[(n)] (m) Village plan alternative subdivision.

5

[(o)] (n) Integrated land development permit option.

6
7
8

6:4 Innovative Land Use Controls; Accessory Dwelling Units. Amend RSA 674:21, IV to read as
follows:
IV. As used in this section:

9

(a) “Inclusionary zoning” means land use control regulations which provide a voluntary

10

incentive or benefit to a property owner in order to induce the property owner to produce housing

11

units which are affordable to persons or families of low and moderate income. Inclusionary zoning

12

includes, but is not limited to, density bonuses, growth control exemptions, and a streamlined

13

application process.

14

(b)

[“Accessory dwelling unit” means a second dwelling unit, attached or detached,

15

which is permitted by a land use control regulation to be located on the same lot, plat, site, or other

16

division of land as the permitted principal dwelling unit.

17

(c)] "Phased development'' means a development, usually for large-scale projects, in

18

which construction of public or private improvements proceeds in stages on a schedule over a period

19

of years established in the subdivision or site plan approved by the planning board. In a phased

20

development, the issuance of building permits in each phase is solely dependent on the completion

21

of the prior phase and satisfaction of other conditions on the schedule approved by the planning

22

board. Phased development does not include a general limit on the issuance of building permits or

23

the granting of subdivision or site plan approval in the municipality, which may be accomplished

24

only by a growth management ordinance under RSA 674:22 or a temporary moratorium or

25

limitation under RSA 674:23.

26

6:5 Effective Date. This act shall take effect June 1, 2017.

27

Approved: March 16, 2016

28

Effective Date: June 1, 2017
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HB 265  VERSION ADOPTED BY BOTH BODIES
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2017 SESSION

170635
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HOUSE BILL 265
AN ACT relative to accessory dwelling units.

SPONSORS: Rep. Matthews, Rock. 3; Rep. Hunt, Ches. 11; Sen. Fuller Clark, Dist 21
COMMITTEE: Municipal and County Government

AMENDED ANALYSIS
This bill authorizes a municipality to limit the right to have an accessory dwelling unit for certain singlefamily
dwellings and prohibits condominium conveyance of an accessory dwelling unit.

Explanation: Matter added to current law appears in bold italics.
Matter removed from current law appears [in brackets and struckthrough.]
Matter which is either (a) all new or (b) repealed and reenacted appears in regular type.

8Mar2017... 0420h 170635
03/05
STATE OF NEW HAMPSHIRE
In the Year of Our Lord Two Thousand Seventeen
AN ACT relative to accessory dwelling units.
Be it Enacted by the Senate and House of Representatives in General Court convened:
1 Accessory Dwelling Units. Amend RSA 674:72, I to read as follows:
I. A municipality that adopts a zoning ordinance pursuant to the authority granted in this chapter shall allow
accessory dwelling units as a matter of right or by either conditional use permit pursuant to RSA 674:21 or by special
exception, in all zoning districts that permit singlefamily dwellings. One accessory dwelling unit shall be allowed
without additional requirements for lot size, frontage, space limitations, or other controls beyond what would be
required for a singlefamily dwelling without an accessory dwelling unit. The municipality is not required to allow
more than one accessory dwelling unit for any singlefamily dwelling. The municipality may prohibit accessory
dwelling units associated with multiple singlefamily dwellings attached to each other such as
townhouses, and with manufactured housing as defined in RSA 674:31. Subsequent condominium
conveyance of any accessory dwelling unit separate from that of the principal dwelling unit shall be
prohibited, notwithstanding the provisions of RSA 356B:5, unless allowed by the municipality.
2 Effective Date. This act shall take effect upon its passage.
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What is the New Accessory Dwelling Unit Law?
On March 16, 2016, Governor Hassan signed Senate Bill 146,
New Hampshire’s Accessory Dwelling Unit (ADU) law, which
takes effect on June 1, 2017. Under the new law, an “accessory
dwelling unit” is defined as a residential living unit that is
within or attached to a single-family dwelling, and that provides
independent living facilities for one or more persons, including
provisions for sleeping, eating, cooking, and sanitation on the
same parcel of land as the principal dwelling unit it
accompanies.
The new ADU law requires municipalities to allow internal or
attached accessory dwelling units in all zoning districts where
single-family dwellings are permitted. It establishes in state law
that an internal or attached ADU is part of single-family use of a
parcel, not a separate use.
The law also gives municipalities the option of permitting
detached ADUs, which is an accessory dwelling in a building not
attached to the primary single-family dwelling, such as in a
garage, barn or other separate structure.
The new law also repeals the sections of RSA 674:21
(Innovative Land Use Controls) that previously included and
defined ADUs. If a municipality’s ADU ordinance relies on RSA
674:21, it is recommended that the ordinance be amended to
reference the new statute.
The ADU law will be found at RSA 674:71 through RSA 674:73.

New Hampshire Office of Energy and Planning
107 Pleasant Street, Johnson Hall 3rd Floor, Concord, NH 03301
Phone: 603-271-2155 Web: www.nh.gov/oep
NH Office of Energy and Planning

Spring 2016
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What is the Purpose of the Accessory
Dwelling Unit Law?
The reasons cited by the legislature for the ADU law
are:
o A growing need for more diverse affordable
housing opportunities for New Hampshire
citizens;
o The desire of adult children to provide semiindependent living arrangements for aging
parents;
o The need for independent living space for
caregivers for elderly and disabled citizens;
o The need to increase the supply of affordable
housing without the need for more infrastructure
or further land development;
o Benefits for aging homeowners, single parents,
college graduates with high student debt,
caregivers and disabled persons;
o Integrating affordable housing into the
community with minimal negative impact; and
o Providing elderly citizens with the opportunity to
live in a supportive family environment with both
independence and dignity.

How will Accessory Dwelling Units be
Regulated?

“We

must always be working to
increase safe, affordable housing
options so that all people can live
independently and engage in their
communities, empowering them
to contribute to our economic and
civic
life.
By
requiring
municipalities to allow one
attached accessory dwelling unit
to single-family homes in zones
that allow those homes and
establishing other important
requirements for local regulation
of these units, this bipartisan bill
will help increase affordable
housing options, helping to meet
workforce demands and allowing
more of our older citizens to live
independently
in
their
communities. I thank members
from both parties in both
chambers for their efforts on this
legislation, and I am proud to sign
this important bill to increase safe
and affordable housing options
into law.”
Governor Maggie Hassan
March 16, 2016

A municipality that adopts a zoning ordinance which
regulates ADUs must allow one ADU for any single-dwelling unit as a matter of right, or by
conditional use permit, or by special exception in all zoning districts that permit singlefamily dwellings.
o As a Matter of Right – When allowed as a matter of right, a property owner is not
required to obtain special permission from the municipality other than the normal
building permit or zoning compliance permit, if required of all new development.
o Conditional Use Permit – Even though ADUs will be removed from the Innovative
Land Use Controls statute (RSA 674:21) effective June 1, 2017, the new ADU statute
allows municipalities to utilize the conditional use permit process authorized in RSA
674:21 whereby the planning board reviews an ADU application submitted by the
property owner and grants a permit. A municipality that chooses to regulate ADUs in
this manner should determine the conditions under which the permit will be issued,
devise an application form, determine what information should be submitted by the
NH Office of Energy and Planning
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applicant, and follow the normal procedural requirements for completed applications
as detailed in RSA 676:4. Municipalities may also want to review the planning board’s
Rules of Procedure, if that is where the information is included on how conditional use
permits are administered.
o Special Exception – Municipalities that choose to regulate ADUs through the special
exception process should amend their zoning ordinance to include the criteria required
for the grant of a special exception by the zoning board of adjustment (ZBA), as
provided in RSA 674:33, IV.
Municipalities have some discretion in determining the conditions under which the
planning board would issue a conditional use permit or the ZBA would issue a special
exception for an ADU. The provisions to regulate the appearance of the ADU may include:
o Design standards that maintain continuity with the look of the primary dwelling unit;
o Location of parking for and access to the ADU so that they are not visible from the road;
o Owner occupancy of either the primary or accessory dwelling unit;
o Square footage of the ADU (not less than 750 square feet); and
o Limits on the number of unrelated persons, the number of persons per bedroom,
and/or the number of bedrooms (cannot be limited to only one bedroom).

What if a Current Ordinance Differs from the Provisions of the New Law?
The provisions in a municipality’s existing ADU ordinance that are not in compliance with
the requirements of the new ADU law will become ineffective and unenforceable as of
June 1, 2017.

What if an Ordinance is Silent on Accessory Dwelling Units?
If a municipality’s zoning ordinance contains no provisions related to ADUs, then the
minimum provisions of the new law shall apply beginning on June 1, 2017:
o One internal or attached ADU per single-family dwelling will be deemed a permitted
accessory use for all single-family dwellings; and
o ADUs will be permitted as a matter of right, with no permits or conditions required
other than a building permit or zoning compliance permit, if necessary.
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What Standards May, Must Be, or Must Not Be in Municipal ADU
Regulations?
ADU Standards that Must or May Be
in Regulations

ADU Standards that Must Not Be
in Regulations

Must apply same regulations for single-family
dwellings to the combination of the principal
dwelling and the ADU, including, but not
limited to lot coverage standards and
standards for maximum occupancy per
bedroom consistent with U.S. Department of
Housing and Urban Development (HUD)
policy.
Must have an interior door between the
attached ADU and the primary dwelling.

Must not include additional requirements for
lot size, frontage, space limitations, or other
controls beyond what would be required for a
single-family dwelling.

Must have adequate provisions for water
supply and sewage disposal for the ADU, in
accordance with RSA 485-A:38 (Approval to
Increase Load on a Sewage Disposal System).
May require the property owner to live in
either the principal dwelling unit or ADU
and/or demonstrate that one of the units is
their primary dwelling unit.
May limit the number of unrelated individuals
that occupy the ADU or principal dwelling unit.

Must not require separate water and sewage
systems for the principal dwelling and ADU.

Must not limit an ADU to only one bedroom.

Must not require internal doors to remain
unlocked.

Must not say which unit the owner must live
in.

Must not require a familial relationship
between the occupants of an ADU and the
occupants of the principal dwelling unit.
May establish minimum and maximum sizes Must not restrict the size of the ADU to less
for ADUs.
than 750 square feet.
Other Standards That May Be in Regulations:
o May limit the number of ADUs to only one per single-family dwelling.
o May require adequate parking to accommodate the ADU.
o May establish design or aesthetic continuity standards for ADUs so their appearance fits
in with the principal dwelling unit and/or neighborhood.
o May deem an ADU to be a unit of workforce housing for purposes of satisfying
municipal obligations under RSA 674:59, if the unit meets the criteria in RSA 674:58, IV
for rental units.
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What About Detached Accessory Dwelling Units?
Municipalities may enact zoning regulations to permit detached ADUs, in addition to the
internal or attached ADUs permitted by the ADU law. Such regulations may require a larger
lot size for a principal dwelling unit and a detached ADU than for only a principal dwelling
unit in the same zoning district. Otherwise, regulations for detached ADUs must comply
with the same standards stated on the previous page.

What are the Next Steps?
A municipality’s next steps in regards to the new ADU law depend on whether the
municipality has already adopted an ADU ordinance and whether the municipality wants to
adopt certain standards for ADUs. The guidance below is offered for these various
scenarios. In all of the scenarios below, municipalities should also consider whether or not
to amend their ordinance to allow detached ADUs and the standards to apply to them.
1. If a municipality has a current ADU ordinance, officials should complete a review of
the ordinance and determine if it complies with the standards of the new law. If
changes are needed, the municipality should amend the ordinance before June 1, 2017.
If the regulations rely on RSA 674:21, which the new law repeals, it is recommended
that amendments be made to reference the new statute.
If the regulations allow ADUs only on larger lot sizes or with greater frontage or other
similar dimensional requirement than required for single-family dwellings in that
district without ADUs, they will no longer apply under the new ADU law.
2. If a municipality does not have a current ADU ordinance and would like to adopt
certain standards for ADUs, municipalities should develop an ordinance that complies
with the new law and decide whether to allow ADUs by conditional use permit, or by
special exception. If adopting ADU provisions, the municipality should do so before
June 1, 2017.
3. If a municipality does not wish to adopt an ADU ordinance, the minimum provisions
of the new law will still apply in the municipality beginning on June 1, 2017.
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STATE OF NEW HAMPSHIRE
PUBLIC UTILITIES COMMISSION
DW 16-834
COMPLAINT OF ROBERT MYKYTIUK AGAINST
LAKES REGION WATER COMPANY, INC.
ORDER ON HEARING ON MERITS
O R D E R N O. 26,014
May 5, 2017
APPEARANCES: Robert Mykytiuk, pro se; Upton & Hatfield, LLP, by Justin C.
Richardson, Esq., for Lakes Region Water Company, Inc.; and Staff of the Public Utilities
Commission by John S. Clifford, Esq.
The Commission orders Lakes Region Water Company, Inc., to refund certain base
charges it has collected from its customer, Robert Mykytiuk, and prohibits the company from
imposing such charges unless and until they are included in the company’s tariff.
I.

PROCEDURAL BACKGROUND AND POSITIONS OF THE PARTIES
On October 4, 2016, Robert Mykytiuk filed a complaint with the Commission against

Lakes Region Water Company, Inc. (Lakes Region or the Company), alleging that Lakes Region
cannot require him to pay an additional quarterly base charge 1 of $135.26 under the terms of its
tariff. The additional base charge relates to a second structure on Mr. Mykytiuk’s property
located at 17 Mayflower Lane in the Town of Moultonborough.
In March 2016, the Company learned that Mr. Mykytiuk had completed construction of
an additional structure on his property. During construction, Mr. Mykytiuk tapped into the
service connection to his primary residence to supply water to the new structure. Shortly

1

The parties have used the term “base charge” interchangeably with the “Minimum charge per customer per
quarter,” which is the phrase used in the Company’s tariff. See NHPUC No. 6 – Water, 7th Rev. Page 10, Nov. 28,
2016.
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thereafter, Lakes Region sent a letter to Mr. Mykytiuk requesting an inspection of the water
service connection along with an application for service relating to the new structure.
On May 9, 2016, Lakes Region sent a supervisor to the Mykytiuk residence to inspect the
new service connection. Lakes Region concluded that the new structure required a separate
service connection, but chose not to install a separate connection at that time. Instead, Lakes
Region started to bill Mr. Mykytiuk an additional base charge of $135.26 per quarter. The
additional charge first appeared on Mr. Mykytiuk’s June 2016 water bill and has continued to
appear on subsequent bills to date. Mr. Mykytiuk took exception to Lakes Region’s
interpretation of the terms of its tariff and, in his complaint, submitted that the new structure is
an accessory dwelling unit and that he is not required to have separately metered water service.
By letter dated October 11, 2016, the Commission notified Lakes Region and
Mr. Mykytiuk that it would treat the matter as a formal complaint. On November 10, 2016, the
Commission issued a letter setting a hearing for December 14 and directing the parties to file
witness lists, summaries of testimony, and exhibits by November 30. Both parties made timely
filings. On December 5, 2016, Lakes Region filed a Motion to Deny Complaint and Exclude
Irrelevant Evidence. As a result of that filing, the Commission canceled the December 14
hearing so it could properly address the issues raised in Lakes Region’s motion. Mr. Mykytiuk
filed an objection to the motion on December 14. The Commission issued an order on
January 31, 2017, limiting certain testimony of both parties. A final hearing on the merits was
held before the Commission on March 20, 2017. Mr. Mykytiuk’s complaint and all other docket
filings, other than any information for which confidential treatment is requested of or granted by
the Commission, are posted to the Commission’s website at
http://www.puc.nh.gov/Regulatory/Docketbk/2016/16-834.html
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II.

POSITIONS OF THE PARTIES
A.

Robert Mykytiuk

Mr. Mykytiuk stated that Lakes Region is prohibited from charging him a separate base
charge for his additional structure because such a charge is not included in the tariff on file with
the Commission. Tr. at 10. If authority existed in the tariff for a second base charge,
Mr. Mykytiuk would pay it. Tr. at 112.
Mr. Mykytiuk offered the testimony of Karel Crawford, a State Representative who
represents District 4 which covers the area of Moultonborough where Mr. Mykytiuk lives.
Ms. Crawford testified that she searched the tariff to determine if Lakes Region could charge a
second base charge for the second building. She could not find where that was permitted under
Lakes Region’s tariff. Tr. at 19. When she contacted Amanda Noonan, the Director of
Consumer Services and External Affairs at the Commission, Ms. Noonan indicated she could not
find where a second base charge is permitted in Lakes Region’s tariff. Tr. at 19. Ms. Crawford
agreed that Mr. Mykytiuk has installed a “tandem” service line on his property to provide water
service to the second structure, Tr. at 23, but she thinks that there should be clarification in the
rules or in Lakes Region’s tariff to be clear when a customer will be charged a second base fee.
Tr. at 27.
Mr. Mykytiuk next called Kevin Quinlin to testify. Mr. Quinlin is the president of the
Balmoral Improvement Association and a member of the Moultonborough Planning Board.
Tr. at 36. Mr. Quinlin stated that he had several conversations with Lakes Region’s president,
Thomas Mason, concerning the issues Mr. Mykytiuk was having with Lakes Region and the
second base charge. Tr. at 37. Mr. Quinlin reviewed the regulations and tariff and could not find
any basis for the fee through his own research. Id. Mr. Quinlin stated that the Moultonborough
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Planning Board was aware of the issue and that the sense of the board was that the rule should be
“one lot, one fee.” Tr. at 41.
Mr. Mykytiuk also presented testimony on his own behalf at the hearing. The thrust of
Mr. Mykytiuk’s complaint is that Lakes Region is not permitted to charge him a separate base
charge and/or install a separate meter under the terms of the Company’s tariff. He offered
several exhibits. Exhibit 2 contained pictures showing where the service line comes into the first
structure on his property. The photo shows another water line connected to the service line and
going to the second structure, and a shutoff valve for that water line after the meter. He does not
believe that this is a tandem service. Tr. at 66-67. He also offered a picture of a house owned by
another Lakes Region customer, which has one service pipe serving two structures on the
customer’s property. Tr. at 68. According to Mr. Mykytiuk, that customer is not paying two
base charges. Mr. Mykytiuk claims there are others who pay two base charges, but there is
nothing in the tariff requiring them to have separate meters. Tr. at 68-69. Mr. Mykytiuk agreed
that the other customers who have single water meters may have installations that predate the
Commission’s adoption of its rules. Tr. at 92-93. He claims there is ambiguity in N.H. Code of
Admin. Rules Puc 606.04(j), which does not allow for tandem service. Tr. at 95. Mr. Mykytiuk
stated that he was threatened with disconnection if he did not allow Lakes Region to inspect the
service connection. He complied with the request. Tr. at 74-78.
On cross examination, Mr. Mykytiuk acknowledged that what he actually rents out is his
primary residence, and he sometimes stays on the second floor of the new second structure. The
main house is rented through a vacation rental by owner program. Tr. at 107-108. He
acknowledged that he would have to pay the second base charge if it were in fact in Lakes
Region’s tariff. Tr. at 112.
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B.

Lakes Region

Leah Valladares of Lakes Region testified that Mr. Mason informed Mr. Mykytiuk as
early as March 2015 – when construction had started – of the need to install a second service
line. Tr. at 120-121. On April 26, 2016, Ms. Valladares sent a letter to Mr. Mykytiuk enclosing
an application for service and requesting the service inspection. Tr. at 121. Lakes Region
wanted to inspect the line because there was a potential bypass hazard and health hazard.
Tr. at 122. Ms. Valladares explained that it was the Company’s standard practice to install a
separate meter and charge a second base charge on properties with two separate structures. She
discussed an exception to the practice, the McGuire property, and said there are plans to set it up
with two accounts. Tr. at 130. Ms. Valladares testified that there are two properties in Balmoral
that have two structures on them with two separate meters and accounts. Tr. at 127-18. She also
mentioned that there was another property in Wentworth Cove that has two dwellings on the
property and it is set up with two accounts and two meters. Tr. at 131. Upon viewing
Mr. Mykytiuk’s second dwelling, Ms. Valladares confirmed that it is approximately 1,575 square
feet, is not connected to the main residence and has – to the best of her knowledge – one sink,
two baths, two water closets, two lavatories, a shower, a dishwasher and a washing machine.
Tr. t 132-34.
Ms. Valladares stated that Lakes Region decided not to disconnect Mr. Mykytiuk in April
2016 after being satisfied that there were no health concerns and that Mr. Mykytiuk had not
bypassed recording water usage on the meter. Moreover, Lakes Region did not want to cause an
undue hardship on Mr. Mykytiuk. Tr. at 135. Mr. Mykytiuk is current on his billing of the two
base charges. Tr. at 136.
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Ms. Valladares was asked to describe the connections that were contained in Exhibit 5,
which portrayed the water service connections at Mr. Mykytiuk’s residence. She explained that
a branch connection is one in which the service line branches and goes to multiple dwellings. A
branch connection is made prior to the meter. Tr. at 143. She considered a tandem connection to
be one which went to a second place of consumption after the meter. Tr. at 145. She viewed
Mr. Mykytiuk’s arrangement as a tandem connection. She testified that Puc 606.04(h), prohibits
any type of branch or tree connection. Tr. at 144. She opined that there would be more costs for
supplying the demand to a separate structure. Tr. at 146. Ms. Valladares recommended that a
second service line be installed and a meter be installed at the second place of consumption,
because, in her view, the current configuration does not comply with the Commission’s rules.
Tr. at 149.
Ms. Valladares concluded that, financially, the current situation is not fair. Mr. Mykytiuk
built a separate dwelling and it should have two service lines, and he should be charged as two
customers because he has created “an increased draw on the system.” Tr. at 150. Ms. Valladares
acknowledged that Lakes Region’s tariff refers to a “minimum charge per customer per quarter”
which she and the Company typically call the “base charge,” but that such minimum charge does
not refer to any charges that are levied per unit. Tr. at 168-69. The “metered rate” is the charge
for usage and it is measured in hundreds of cubic feet. Tr. at 169. Ms. Valladares admitted that
Lakes Region’s tariff needs to be revised; that there is no specific working definition about what
tandem service is; and that Lakes Region commonly refers to terms like customers, place of
consumption, structures and premises, as being individuals as a general rule. Tr. at 171-172.
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C.

Staff

Mark Naylor, the Director of the Commission’s Gas and Water Division, was asked by
the Commission to testify. Mr. Naylor confirmed that he sent an email to Mr. Mykytiuk on
April 12, 2016, stating that he did not disagree with Lakes Region charging him two base
charges for the two structures on his property. He considered it to be a compromise instead of
digging up the service connection and installing another service line and a meter. He said it is
not correct to assert that adding a second dwelling unit to an existing service does not create cost.
It creates demand that must be satisfied by the utility. The utility is required to meet demand
every minute of every day, and must be set up to handle peak demand on its system whenever it
occurs. He said when you add additional customers, it adds to peak demand. Mr. Naylor read
from the American Water Works Association M1 Manual and stated that demand costs are
associated with providing facilities to meek the peak rates of use or demands placed on the
system by the customers. Tr. at 174-177.
Mr. Naylor agreed with the suggestion that “customer” and “dwelling unit” should be
treated synonymously. Tr. at 178. He testified that he considers a tandem service line to be a
single service line that serves two end-users or two or potentially more customers. Tr. at 180. A
branched service would be before the meter, but he thought that tandem or branched is a
distinction without a difference. Tr. at 180-181. To Mr. Naylor, it does not matter in which
structure Mr. Mykytiuk actually resides. Whichever one he uses and whichever one he rents,
according to Mr. Naylor, “It’s a separate place of consumption.” Tr. at 184. In this case, it is the
second unit that creates additional demand on the system. Id. To rectify the situation,
Mr. Naylor suggested that what is needed is a clear definition of what a customer is and what a
place of consumption is, and a clear definition of how service is formally requested. Tr. at 186.
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He thinks a tariff change is in order to make it clearer. Tr. at 187. Mr. Naylor also considered
what the effect would be if Mr. Mykytiuk sold the property with two dwelling units on it and
they were both then occupied full time. Mr. Naylor said it “furthers the point” that ideally there
should be two meters and two service lines because demand may be too much for the meter.
Tr. at 190-191.
III.

COMMISSION ANALYSIS
The Commission has broad authority to hold hearings on complaints against utilities both

by statute, RSA 365:1 et seq., and pursuant to its rules. N.H. Code of Admin. Rules Puc 204.
The Commission is charged with setting rates that are just and reasonable. RSA 378:7. Every
public utility shall keep on file “schedules showing the rates, fares, charges and prices for any
service rendered.” RSA 378:1.
In this case, we find that Lakes Region’s tariff does not specifically address the situation
presented here, where Mr. Mykytiuk has built a second dwelling on his property. The tariff
refers to “customer(s)” throughout, but there is nothing in the tariff about when a second meter
or separate service must be installed, or what is or is not a tandem service as prohibited by our
rules under Puc 606.04(j). Our own rules define customer as any person supplied with water by
a utility. Puc 602.05. They define service connection as the point of connection between the
customer’s service pipe and the utility’s service line. Puc 602.12. What Mr. Mykytiuk has done
is to add a new line to his second structure after the metering point in the main residence.
While the tariff does not address the present situation, additional consumption does not
come without cost to Lakes Region. If both units are fully occupied, it is incumbent upon Lakes
Region under our rules to be able to satisfy peak demand to both structures at the same time.
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According to Mr. Naylor, this situation has the potential to create additional demand on Lakes
Region’s system.
Mr. Mykytiuk points to the new Accessory Dwelling Unit (ADU) law which goes into
effect on June 1, 2017, which provides that “separate systems shall not be required for the
principal and accessory dwelling units.” RSA 674:72 V. That law is not yet in effect and we
take no position on whether Mr. Mykytiuk’s second structure would qualify as an ADU under
the new law, or what the new law may mean in the context of this, or any other case, where an
ADU is added to a home after the date the new law takes effect.
Under the terms of its present tariff, there is no basis for Lakes Region to require
Mr. Mykytiuk to pay a second base charge every month for his newly constructed unit. We
acknowledge that this new unit may create additional demand on Lakes Region’s system and
expect Lakes Region will propose revisions to its tariff to address similar situations.
Mr. Mykytiuk has met his burden of proof by a preponderance of evidence pursuant to
Puc 203.25 in showing that Lakes Region’s decision to impose a second customer charge on him
is not authorized under its current tariff. Until such time as Lakes Region’s tariff is amended, the
Company shall not impose a second base charge on Mr. Mykytiuk, and Lakes Region is directed
to refund to Mr. Mykytiuk the second base charges it has collected from him to date. The
Company is not precluded from making additional inspections in the future. In the event its
tariff is revised, the Company shall not require Mr. Mykytiuk to install a second meter in the
future so long as he undertakes no further renovations to the structures on his property.
Based upon the foregoing, it is hereby
ORDERED, that pursuant to RSA 365:29, Lakes Region shall refund the fees charged to
Mr. Mykytiuk for the second base charge, with interest, and it is
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FURTHER ORDERED that Lakes Region shall not impose a second base charge on the
property at 17 Mayflower Lane in the Town of Moultonborough, or on any similar configuration,
until such time as Lakes Region receives approval to impose a second charge under the terms of
a properly filed tariff amendment.
By order of the Public Utilities Commission of New Hampshire this fifth day of May,
2017.
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