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What could go wrong?

The works do not function as intended.

The works are damaged during construction.
Other property is damaged during construction.
Someone is injured during construction.

The project is late.

Something else bad happens.
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This is not legal advice.

The usual disclaimer applies.
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What could you be liable for?
The works do not function as intended.

The works are damaged during construction.

Other property is damaged during construction.

Someone is injured during construction.
The project is late.

Something else bad happens.

Repair Costs

Medical bills

-
1 Economic losses 1
| (loss of use, loss 1
I of production, 1
1 loss of profit, i
I etc) :

-

=
turtons™

© Turtons Lawyers Pty Limited 2019 | wwaw.turtons.com

© Turtons Lawyers Pty Limited 2019 | www.turtons.com




WHAT COULD GO
WRONG?

WHAT COULD YOU BE
LIABLE FOR?

LIABILITY FOR
ECONOMIC LOSS

HOW TO QUANTIFY
YOUR EXPOSURE TO
UNINSURED LOSS

HOW TO FORMULATE A
STRATEGY

NEXT STEPS

WHAT COULD GO
WRONG?

WHAT COULD YOU BE
LIABLE FOR?

LIABILITY FOR
ECONOMIC LOSS

HOW TO QUANTIFY
YOUR EXPOSURE TO
UNINSURED LOSS

HOW TO FORMULATE A
STRATEGY

NEXT STEPS

Contractors are most concerned about liability
for economic loss that is not covered by
insurance.

L
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When can you be liable for
economic loss?

Normal loss
The kind of loss that every person in a like situation will suffer.

Special loss

Anything other than the normal loss if the loss ‘may reasonably be
supposed to have been in the contemplation of both parties, at the time
they made the contract, as the probable result of the breach of it’,
including any special circumstances made known at the time of entering
the contract.

Hadley v Baxendale (1854) 156 ER 145;
Environmental Systems Pty Ltd v Peerless Holdings Pty Ltd (2008) 19 VR 358.
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Contractors are most concerned about liability
for economic loss that is not covered by
insurance.

When can you be liable for economic loss?

What types of loss are covered by your insurance?
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Scenario 1

A contractor is engaged to install a new
item of major plant to replace an existing
one.

The new plant will have lower running costs
than the existing one.

The plant is defective.
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Scenario 1
The client claims:

(a) the cost of labour deployed to try to fix the
problem; and

(b) the costs of having to use the old plant until
the defects were rectified.

What can the client claim?

(Assume there is no consequential loss
exclusion.)
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Scenario 2

A head contractor is appointed to roll out
home insulation under Government
scheme.

It subcontracts part of the works.
The subcontractor causes a fire.

The head contractor’s contract is cancelled
and it sues the subcontractor for loss of
profit.
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Scenario 1 Answer:

(d) Both (without an exclusion clause).

Peerless Holdings Pty Ltd v Environmental Systems Pty Ltd [2006] VSC 194

>
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Scenario 2
Can the head contractor claim
for loss of profit?
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Scenario 2 Answer:

(b) No.

Stuart Pty Ltd v Condor Commercial Insulation Pty Ltd [2006] NSWCA 334
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Talking in abstract terms doesn’t help.
‘Normal loss’, ‘Consequential loss’, ‘indirect loss’, ‘special
loss’, ‘the second limb of Hadley & Baxendale’ etc.
Talking about specific risks and examples
makes things easier.
What happens ‘if we're late’, ‘if the works are damaged’, ‘if
we damage other property’, etc.
B
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Because the principles are so general, it’s
difficult to predict how the rules will be applied.
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The risk of claims for economic loss is
highest on ‘one of a kind’ projects
where a default can have immediate
economic consequences.

Production facility for a commercial enterprise
v
Recreational landscaping works for a Council
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The best way to regulate your liability is
through a structured approach.
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LOSS-CAUSING EVENT

PRE-LIABILITY FILTERS
(CONTRACT TERMS)

GENERAL LAW FILTERS
(PRINCIPLES OF REMOTENESS)

INSURANCE FILTERS
(INSURANCE TERMS)

BACK-STOP FILTERS
(CONTRACT TERMS)

UNINSURED LOSS

The works do not function as intended.

The works are damaged during construction.
Other property is damaged during construction.
Someone is injured during construction.

The project is late.

[Other]

turtoﬁ@

© Turtons Lawyers Py Limited 2019 | www.turtons.com

WHAT COULD GO
WRONG?

WHAT COULD YOU BE
LIABLE FOR?

LIABILITY FOR
ECONOMIC LOSS

HOW TO QUANTIFY
YOUR EXPOSURE TO
UNINSURED LOSS

HOW TO FORMULATE A
STRATEGY

NEXT STEPS

LOSS-CAUSING EVENT

PRE-LIABILITY FILTERS
(CONTRACT TERMS)

GENERAL LAW FILTERS
(PRINCIPLES OF REMOTENESS)

INSURANCE FILTERS
(INSURANCE TERMS)

BACK-STOP FILTERS
(CONTRACT TERMS)

UNINSURED LOSS

turtoﬁ@

© Turtons Lawyers Pty Limited 2019 | wwaw.turtons.com

GENERAL LAW FILTERS
(PRINCIPLES OF REMOTENESS)

INSURANCE FILTERS
(INSURANCE TERMS)
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(CONTRACT TERMS)

UNINSURED LOSS

Design risk/design exclusions
Fit for purpose, design compliance

PRE-LIABILITY FILTERS Excepted risks’ for damage to the works
(CONTRACT TERMS) _— (eg cl 14.3 of AS 4000)
Negligence by Principal or other contractors,

use/occupation by Principal, defects in design
provided by the Principal, etc

" Delay clauses

EOTs for acts of prevention, latent conditions,
inclement weather, industrial disputes, third
party contractors, etc

Indemnities
Reduced for proportionate responsibility,
obligation on Principal to mitigate loss

Anything else to prevent you
becoming liable in the first place
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LOSS-CAUSING EVENT

PRE-LIABILITY FILTERS
(CONTRACT TERMS)

GENERAL LAW FILTERS
(PRINCIPLES OF REMOTENESS)

INSURANCE FILTERS

(INSURANCE TERMS)

BACK-STOP FILTERS
(CONTRACT TERMS)

UNINSURED LOSS

o Principles of remoteness

Normal loss, special loss, Hadley v Baxendale etc
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LOSS-CAUSING EVENT

PRE-LIABILITY FILTERS
(CONTRACT TERMS)

GENERAL LAW FILTERS
(PRINCIPLES OF REMOTENESS)

(CONTRACT TERMS)

UNINSURED LOSS

Public liability — cost of repairing third party
property (excluding the works) and
compensation for personal injury

Contract works — cost of reinstating the works

Professional indemnity — negligence as a
professional (eg designer)

Coverage for economic loss, including liquidated
damages, will depend on the policy wording

General construction/workmanship defects are

generally excluded
turto s
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What is covered by
your insurance?

Have you read the policy? Have you had it
reviewed?

What is covered? What is excluded? What are the
limits? What are the excesses?

Contractually assumed risk, liquidated damages
and hold harmless provisions

furtonsed
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LOSS-CAUSING EVENT

PRE-LIABILITY FILTERS
(CONTRACT TERMS)

GENERAL LAW FILTERS
(PRINCIPLES OF REMOTENESS)

INSURANCE FILTERS
(INSURANCE TERMS)

UNINSURED LOSS

Cap on liquidated damages
Cap on uninsured liability

Exclusion of consequential losses
(appropriately worded)
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FOCUS YOUR ATTENTION HERE
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Sample Risk Matrix

What could go wrong?

What’s our potential
exposure

Pre-liability filters

ContractTerms

General law filters
Principles of Remoteness

Insurances filter
Insurance Terms

Back-stop filters
ContractTerms

What’s our residual,
uninsured exposure?

The works do The works are Other property | Someone is

not function as | damaged is damaged

intended during during
construction construction

The project is
injured during | late
construction

Repair Costs Repair Costs Repair Costs Medical Costs | Repair Costs Other Costs
Economic Economic Economic Economic Economic Economic
Losses Losses Losses Losses (L Losses
Exclude fit for ‘Excepted risks’ Indemnities, Indemnities, Qualifying ?
purpose/ excepted risks excepted risks  causes of delay
design risk
[No Action Required]

Pl insurance Contract warks  Public liability Public liability (See left) 7

insurance insurance insurance
Caps & Caps & Caps & Caps & Caps & 1
Exclusions Exclusions Exclusions Exclusions Exclusions

N I I A I
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WHAT COULD GO
WRONG? The Ideal Contractual Approach

WHAT COULD YOU BE 1

AT You can claim additional money and/or

time for anything outside your control.

LIABILITY FOR

Hdelenil Lok 2. You’re not exposed to liability for any loss caused by

someone else.

HOW TO QUANTIFY
YOUR EXPOSURE TO
UNINSURED LOSS 3

You’re not exposed to any risk that could potentially
destroy your company.

HOW TO FORMULATE A
STRATEGY

NEXT STEPS
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For example...
1. There is reasonable relief for delays (EOTs).

2. Allindemnities, risk and care of works provisions are qualified and
the usual list of ‘excepted risks” applies.

3. There is otherwise no liability for anything outside your control.
4. Lliquidated damages are capped.

5. ‘Consequential loss’ (appropriately worded) is excluded
(eg loss of profit, loss of production, loss of use, pure economic loss
etc).

6. Your aggregate, uninsured liability is capped.
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The ideal contractual approach may not always
be commercially viable.

Not winning contracts has its own risks.

If the ideal approach isn’t viable,
focus on what’s most important.

What could go wro eworksdo | Theworksare | Other property | S The projectis | Other
s damaged

Pre-liability filters

General law filters

Insurances filter Pl insurance

Back-stop filters
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How do you deal with one-sided contracts
and/or unsophisticated clients?

1. Make sure you understand the issues yourself.

2. Beready to explain the issues in simple terms.

3. Take atailored approach to tender assessments — focus on
what’s most important.

4. Be selective about your tender qualifications.
5. Pay close attention to how you qualify your tenders.

6. Seek help if you’re not sure about your approach.

Key Takeaways/Next steps
Take the time to map out what could go wrong.
Make sure you understand your insurance.

Set an internal policy around your contractual approach to
economic loss.

Use checklists or forms to implement your policy.
Make sure the contracts you sign reflect your policy.
Seek help if you're in doubt.
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Disclaimer

presentation has been prepared for general education purposes only. Nothing in this presentation constitutes legal advice, nor is it a substitute for legal

e. Nothing in this presentation has been prepa specific circumstances in mind. Although r endeavours were made to ensure the

uracy of the information in t overtime. The information in this presentation may no longer
before obtaining legal advice an
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