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This article is a summary of the paper of the same name as published in Marine Policy, Volume 72, pages 76-81.
Customary marine tenure in Fiji has been a contentious issue because from the Deed of Cession and through Fiji's colonial
administration there has been confusion around what qoliqoli areas and rights are. This is because during the colonial period legislation
transferred ownership of the qoliqoli areas to the State while at the same time it also created and registered those qoliqoli areas and

recorded special recognition for customary groups and their rights in
those same areas. To this day the ambiguity of ‘ownership’ and
‘rights’ in the qoliqoli continues, and this can be attributed to the law
and practice failing to define the relationship clearly. A potential way
to resolve the ambiguity is to consider how various rights are held,
allocated or shared between the traditional communities and the State.
A property rights theorem known the ‘bundle of rights’ may be
applied to the current qoliqoli framework to enable a legal description
of the competing rights in the qoliqoli.
The bundle of rights theory of property considers that property is
comprised of various rights that together form full ownership of
property. In our recently published paper entitled ‘An analysis of
property rights in the Fijian qoliqoli’, we have applied this theory in
conjunction with five constituent rights that are typical of natural
resources such as fisheries. These constituent rights are the rights of
access, withdrawal, management, exclusion, and alienation. These
five rights were described by Schlager and Ostrom as the key rights
that make up property rights with respect to the use of natural
resources. The rights of access refer to the right of fishermen to enter
a fishing area. The right of withdrawal refers to the right of fishermen
to harvest fish. The right of management refers to the rights of
regulating the harvest and use of resources. The right of exclusions
refers to the right to determine who has access to the resource. The
right of alienation is the right of the holder to transfer its rights of
management or exclusion.
Our paper concludes that when the bundle of rights approach is
applied to qoliqoli it suggests that: access rights in the qoliqoli are
held by the respective registered qoliqoli rights holders, licensed
fishermen and the public in so far as the limited public right to fish is
applied. Withdrawal rights similarly follow that of access-right
holders but subject withdrawal rules, i.e., qoliqoli rights holders can
fish freely but they still need a licence when engaging in commercial
fishing, licence fishermen may withdraw fish subject to the conditions
of their licence, the public right to fish is limited to using only certain
gear and solely for subsistence. Exclusion rights in law are held by

the State with a duty to consult with qoliqoli right holders but in
practice, this right is jointly held and in fact obtaining consent from
qoliqoli rights holders is the first step in obtaining a commercial
inshore fishing licence. Management rights similarly in law are
held by the State however, in practice, qoliqoli rights holders often
are solely responsible for managing their respective qoliqolis.
Rights of alienation are held solely by the State as the State has
sovereignty over the inshore with qoliqoli rights holders having
access and withdrawal rights. Alienation of the qoliqoli area
seldom occurs but it is possible and has occurred for land
reclamation or tourism projects where the State leases the area as
part of a foreshore lease. But if this happens the practice is to seek
the consent of the qoliqoli rights holders, who are asked to waive
their fishing rights, and the practice from 1974 provides
compensation in return
We believe that our paper provides a useful way of describing how
the property rights in the natural resources of the qoliqoli are
shared between the community and State, while ownership of the
areas themselves vests in the State. This description of property
rights allocation may have implications for fisheries management
initiatives and therefore should factor into the process. For
example, because property rights are shared between the State,
qoliqoli rights holders, licenced fishermen and the public with
operational level property rights held by qoliqoli rights holders and
collective choice level property rights held by the State it may be
important to involve all stakeholders in fisheries management
initiatives. Further, what emerges from this analysis is a unique
system that has evolved over time to find a way to balance rights
between the State and Communities, and fisheries management
initiatives that align with this local context could be best placed to
harness the traditional knowledge of fisheries management. While
the State under the modern and centralised legal system has
ultimate control to legislate and alter the relative balance, the
implications for fisheries management are important and relevant
considerations for the State to consider.

