VAWA FINAL RULE 10-27-16

On October 27, 2016, HUD released its final rule implementing VAWA 2013. HUD’s
VAWA regulations are found at 24 CFR 5.2005. The final rule is 387 pages. The

final rule:

Clarifies that, consistent with HUD’s nondiscrimination and equal opportunity
requirements, victims of domestic violence, dating violence, sexual assault,
and stalking cannot be discriminated against on the basis of any protected
characteristics (including race, color, religion, sex, disability, familial status,
national origin, or age), and HUD programs must also be operated
consistently with HUD’s Equal Access Rule (HUD-assisted and HUD-insured
housing must be made available to all otherwise eligible individuals and
families without regard to actual or perceived sexual orientation, gender
identity or marital status). (See § 5.2001(a).)

Revises the definition of “affiliated individual” to incorporate situations where
an individual has guardianship over another individual who is not a child. (See
§5.2003.)

Revises the definition of “domestic violence” to incorporate a definition of
“spouse or intimate partner” rather than cross-reference to another definition
of the term, and to eliminate the cross-reference to “crime of violence,” a
more restricting term. (See § 5.2003.)

Provides that existing tenants in HUD-covered programs receive HUD’s
Notice of Occupancy Rights and accompanying certification form no later than
one year after this rule takes effect, during the annual recertification or lease
renewal process. (See 8§ 5.2005(a)(2)(iv).)

Retains the provision of HUD's regulations implementing VAWA 2005, for
those HUD programs covered by VAWA 2005, which states that the HUD-
required lease, lease addendum, or tenancy addendum must include a
description of the specific protections afforded to the victims of VAWA crimes.
(See § 5.2005(a)(4).)

Clarifies that applicants may not be denied assistance and tenants may not
have assistance terminated under a covered housing program for factors
resulting from the fact that the applicant or tenant is or has been a victim of a
VAWA crime. (See § 5.2005(b)(1).)
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Emphasizes that victims of sexual assault may qualify for an emergency
transfer if they either reasonably believe there is a threat of imminent harm
from further violence if they remain in their dwelling unit, or the sexual assault
occurred on the premises during the 90-calendar-day period preceding the
date of the request for transfer. (See § 5.2005(e)(2)(ii).)

Provides that emergency transfer plans must detail the measure of any
priority given to tenants who qualify for an emergency transfer under VAWA in
relation to other categories of individuals seeking transfers or placement on
waiting lists. (See § 5.2005(e)(3).)

Provides that emergency transfer plans must allow for a tenant to transfer to a
new unit when a safe unit is immediately available and the tenant would not
have to apply in order to occupy the new unit (8 5.2005(e)(5)).

Provides that emergency transfer plans must describe policies for assisting
tenants to make emergency transfers when a safe unit is not immediately
available, both for situations where a tenant would not have to apply in order
to occupy the new unit, and where the tenant would have to apply in order to
occupy the new unit. (See § 5.2005(e)(6), 8 5.2005(e)(7), and 8§ 5.2005(e)(8)).

Provides that the emergency transfer plans must describe policies for
assisting tenants who have tenant-based rental assistance to make
emergency moves with that assistance. (85.2005(e)(9)).

Adds a provision that emergency transfer plans may require documentation,
as long as tenants can establish eligibility for an emergency transfer by
submitting a written certification to their housing provider, and no other
documentation is required for tenants who have established that they are
victims of domestic violence, dating violence, sexual assault, or stalking to
verify eligibility for a transfer. (See § 5.2005(e)(10).)

Requires housing providers to make emergency transfer plans available upon
request, and to make them publicly available whenever feasible. (See 8
5.2005(e)(11).)

Provides for a six-month transition period to complete an emergency transfer
plan and provide emergency transfers, when requested, under such plan.
(See § 5.2005(e) or applicable program regulations)

Emphasizes that tenants and applicants may choose which of the forms of
documentation listed in the rule to give to housing providers to document the
occurrence of a VAWA crime. (See 8§ 5.2007(b)(1).)
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Provides that in cases of conflicting evidence, tenants and applicants who
may need to submit third-party documentation to document occurrence of a
VAWA crime have 30 calendar days to submit the third-party documentation.
(See 85.2007(b)(2).)

Provides that if a covered housing provider bifurcates a lease under VAWA,
any remaining tenants who had not already established eligibility for
assistance must be given either the maximum time permitted by statute, or, if
there are no statutory prohibitions, at least 90 calendar days from the date of
bifurcation of the lease or until expiration of the lease, depending on the
covered housing program, to establish eligibility for a covered housing
program, or find alternative housing (See 8§ 5.2009(b)(2).) 16

Provides that if a family in a HOME-assisted rental unit separates under
85.2009(a), the remaining tenant(s) will retain the unit. (See § 92.359(d)(1).)

Provides that if a family receiving HOME tenant-based rental assistance
separates under 85.2009(a), the tenant(s) who are not removed will retain the
HOME tenant-based rental assistance, and the participating jurisdiction must
determine whether a tenant who was removed from the unit will receive
HOME tenant-based rental assistance. (See § 92.359(d)(2).)

Emphasizes that VAWA protections apply to eviction actions for tenants in
housing under a HUD-covered housing program. (See 24 CFR 247.1(b).)

Updates various section 8 and public housing VAWA 2005 regulations to
broadly state that VAWA protections apply, so that all tenants and applicants,
and not only those determined to be victims of VAWA crimes, receive
statutorily required notification of their VAWA rights. (See parts 880, 882, 883,
884, 886, 891, 960, 966, and 982.)

Clarifies that VAWA protections and requirements apply to mixed finance
developments. (See § 905.100(g).)

Clarifies that PHAS, like other covered providers, may establish preferences
for victims of dating violence, sexual assault, and stalking, in addition to
domestic violence, consistent with their statutory authority. (See 88
960.206(b)(4), 982.207(b)(4).)

Clarifies that for the Section 8 Housing Choice Voucher and Project-Based
Voucher programs, the PHA is the housing provider responsible for complying
with VAWA emergency transfer provisions. (See 88 982.53(e), 983.3(b).)
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