Asset Protection
Part 1

Presented by:
Alan Gassman
agassman@gassmanpa.com

On behalf of:
Peak Trust Company

| F
CROTTY[DENICOLO|[PA
ATTORNEYS AT LAW


mailto:agassman@gassmanpa.com

Leimberg Information Services, Inc.

Steve Leimberg's Asset Protection Planning
Email Newsletter Archive Message #400

Date:30-Mar-20

Subject: Alan Gassman and Adriana Choi: Creditor Protection During
the Virus Crisis:

22 Definitions, 33 Strategies, and 26 Traps for the Unwary

“‘While the world and even the United States has been through much
tougher times, the present cash crunch, financial devastation, and social
disorder that businesses and self-employed individuals find themselves in
foday is unprecedented in our generation, and poses a significant
challenge to advisors who care about clients and businesses and want to
do what we can to help save them.

There is no doubt that there will be years of litigation, tens of thousands of
bankrupftcies and countless horror stories that result from this terrible
financial and business tsunami, but there are things that we can do to help
clients, and to prevent them from making terrible mistakes that in many
cases Will result in significant personal and business losses that will not
have had to have happened, but for misinformed or unfortunate decisions
and actions or inactions. Many of these will be caused by well-meaning but
erring advisors, or will occur under their watch, unnecessarily.
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While bankruptcy lawyers may today be the second most in demand
professionals, behind intensive care personnel and people who make
medical equipment and protective supplies, many of the basic and not so
basic concepts and situations may need to be handled in large part by
business lawyers and advisors. Hopefully, they will work with debtor
creditor law specialists to the extent feasible, and learn as much as
possible about this area in order to be able to assure that the client has a
sound connection with legal and financial counsef beyond the typically
dangerous 30 minute phone call that does not provide the advisors with full
information about the situation. Those of us working from home have
additional challenges but need to assure that we have high quality
uninterrupted time to think and work steadily, and without undue
interruptions to give our clients the help they need.
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We hope that readers will make a list of clients who may need a good
discussion of where they are with things and what to do about it and reach
out to them, employing the strategy that what we do for others is much
more important than what we do for ourselves and that clients do not
always know that they need advice, et alone what advice is needed.”

Alan Gassman and Adriana Choi provide members with commentary that
examines creditor protection issues that can arise during the virus crisis.
The authors thank Michael Markham, Esq. of the Tampa and Clearwater
law firm of Johnson Pope for his guidance and advice with respect to the
terms of this newsletter and from years of practicing together. Mr.
Markham can be reached at MikeM@)]pfirm.com

Alan S. Gassman, J.D., LL.M., is a partner in the law firm of Gassman,
Crotty & Denicolo, P.A., and practices in Clearwater, Florida. He is a
frequent contributor to LISI, and has published numerous articles and
books in publications such as BNA Tax & Accounting as part of the
Bloomberg Tax Portfolio Library, Estate Planning, Trusts and Estates, and
Interactive Legal and is coauthor of Gassman and Markham on Florida and
Federal Creditor Protection and several other book including Bankruptcy
Law for Estate Planning and Professional Advisors.
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Adriana M. Choi, JD is an associate at the law firm of Gassman, Crotty &
Denicolo, P.A., in Clearwater Florida, and practices in the areas of Estate
Planning, Corporate and Business law.

Here is their commentary:

EXECUTIVE SUMMARY:

While the world and even the United States has been through much
tougher times, the present cash crunch, financial devastation, and social
disorder that businesses and self-employed individuals find themselves in
today is unprecedented in our generation, and poses a significant
challenge to advisors who care about clients and businesses and want to
do what we can to help save them.
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and contractors, and whether to risk going into default on leases,
mortgages and contracts in order to do so.

“Anything that can go wrong, will — at the worst possible moment.” While
we may not believe that things will continue to get worse for much longer,
we do believe that it is our job to make sure clients are prepared for what
further problems may come.

We recommend that all of our clients engage in an “asset protection stress
test” as soon as possible, to determine, if the worst-case scenario happens,
what will remain to be absolutely protected from creditors, and what will be
potentially exposed. A stress test entails reviewing all expenses and
liabilities and walking through a worst-case scenario with experienced
advisors.

While President Trump would like to see lockdowns and the closure of
commerce be over by Easter, and CARES Act moneys in businesses
pockets by May, it is possible that this may be by Easter of 2021, and that
money spent in the next four to eight weeks will wipe out businesses and
professional practices that would have otherwise survived for several
months or years, if they had not used their precious powder naively in the
beginning of the crisis.
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Our experience from 2008 is that a great many clients who own and
operate businesses do not fully appreciate the dangers facing them, and do
not take the necessary steps to save their businesses or investments.
Instead, they sit back and hope for the best as they become completely
overwhelmed with anxiety or compartmentalizing problems, and refuse to
make decisions while there is still cash or credit available.

Please do not get caught like a deer in headlights in your own practice, like
many clients do, and make sure that you have done your own cash flow
planning, and have a basic understanding of bankruptcy and what it means
for clients who will need a “fresh start,” so that you can help explain this
and let clients know what it costs in money, time and effort to go into
bankruptcy to start anew, since this will be the last resort for many.
Whether we like it or not, businesses are going to go bankrupt during this
recession.
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Your client may rely on their customers, clients or patients to pay the client,
and those payers may hoard cash or have other problems that are not
foreseen. Clients, no matter how smart they are, no matter how well they
have done historically, are emotional and often overly optimistic or naive
and really need a conversation with their lawyer, their CPA, their
hairdresser, or whomever they rely on, to think things through and make
the right decisions.

The following definitions and comments therein are arranged in progressive
order to help those who are familiar with debtor creditor law and bankruptcy
to familiarize themselves, and to help those with little background to get
their feet wet and begin to familiarize. Please read these carefully because
many strategies and choices are contained therein. Please note that while
most debtors will not need to file bankruptcy, the ultimate settlement with
creditors will usually take into account how the parties would come out in
bankruptcy.
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Bankruptcy = — The federal law and process that permits debtors to
adjust creditor situations and receive a “fresh start’
under the separate bankruptcy court system.

Chapter 7 — A process that provides for the appointment of an

Bankruptcy independent trustee to liquidate the non-protected
assets of a debtor as pre-bankruptcy debts are
discharged if certain requirements are met. In an
individual Chapter 7 Bankruptcy all debts may be
discharged (eliminated) while exempt assets are
retained, and businesses may be sold at arm’s-length
to related parties in court approved sales. This will
be a home run for many unfortunate, but well-
advised, debtors. No payment plan is required if the
debt is mostly “business debt,” as opposed to being
mostly consumer debt. You can advise clients of the
importance of this ratio. Further discussion of the
implications of Chapter 7 Bankruptcy planning is
provided below.

Chapter 11 — A reorganization bankruptcy that will typically apply
Bankruptcy for bankruptcy businesses, investment entities, and
individuals having large amounts of indebtedness or
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otherwise not qualifying for a Chapter 13 bankruptcy.
The CARES Act has raised the amount of debt that a
small business debtor can have while filing a Chapter
11 to $7,500,000. There were many changes in the
Chapter 11 laws in 2019 and 2020. These are
discussed in detail below.

Prepackaged - A Chapter 11 bankruptcy where there is an advance

Chapter 11 agreement between the debtor and a sufficient
number of creditors to allow for debt to be reduced
and/or paid over time in a bankruptcy proceeding in
order to have the ability to avoid federal income tax
on debt discharge or adjustment, and state law
documentary, intangible and other transfer taxes that
may not apply when transitions and transactions
occur in bankruptcy.
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Chapter 13 — A payment plan arrangement that individual debtors

Bankruptcy in bankruptcy meeting certain requirements must
comply with under payment plan rules in order to
adjust their debts. Normally, this applies when there
is mostly consumer debt and results in a five-year
payment plan.

Chapter 13 is only available to individuals (not
corporations or other business entities). To be
eligible to receive a Chapter 13 payment plan in
2020, an individual or married couple must have
unsecured debt of less than $419,275, and secured
debt of less than $1,257,850. Chapter 13 repayment
plans are for three to five years and are funded by
the debtor’s disposable income. Once the plan is
approved by the court, the Chapter 13 trustee
receives and administers payments. In exchange for
compliance with a Chapter 13 plan, the debtor can
keep his or her assets and a discharge of all debts is
received when all payments have been made.
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Bankruptcy  — Upon filing bankruptcy, non-exempt assets (assets

Estate not immune from creditors under state or Bankruptcy
law) of a debtor become property of the bankruptcy
estate, and are then under the control of the trustee
in bankruptcy or the debtor in possession, pursuant
to 11 U.S.C. § 541. For example, an individual filing
bankruptcy who owns a creditor-exempt annuity
contract and a bank account will retain ownership of
the annuity and lose the bank account. The bank
account will become part of the bankruptcy estate.

agassman@gassmanpa.com GASSMAN CROTTY ' DENICOLO.PA. Copyright © 2020 Gassman, Crotty & Denicolo, P.A. 12

ATTORNEYS AT LAW Peak Trust Company i AP 1



Discharge, — The actual order that results in debt being cancelled

Fiduciary under a Chapter 7 bankruptcy, or upon completion of a
Duty successful Chapter 11 or Chapter 13 bankruptcy plan.
Concerns, Certain liabilities are generally not dischargeable in
and bankruptcy. These can include government backed
Assignments federal student loans, trust fund tax liability, hazardous
for the waste liability, breach of fiduciary duty liability, child
Benefit of support and alimony, Medicare penalty refunds, and
Creditors. Medicaid penalty refunds.

Liabilities generally not covered by insurance include
civil rights violations committed by employees or
others, environmental liabilities, criminal acts,
charitable and religious board activities, and acts of
terrorism. Avoid conduct that causes such liabilities
and consider paying them first if they arise.

No discharge is issued to non-individual entities (such
as corporations and partnerships) under the
Bankruptcy Code. Oftentimes, corporations are put
into Chapter 7 without realizing that there will be no
discharge of debt. One good reason to file a Chapter 7
is for a corporation is to relieve the officers and
directors of the entity from having the state law
responsibility to properly administer assets and
situations for the benefit of creditors. The officer,
director or manager of an insolvent business or
investment entity has a fiduciary duty to act in the best
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interests of creditors. An alternative way to avoid
personal liability for the conduct of an insolvent entity
is to file a state court action called an Assignment for
the Benefit of Creditors (*“ABC”) wherein by state
statute a debtor entity can request that the court
appoint a fiduciary “Assignee” who acts like a receiver
by receiving the assets of the entity and liquidating
them and then paying what is available to the creditors
after all parties have had notice and the right to object
to the process.

Loss of — What occurs when a debtor in bankruptcy is denied

Discharge the right to discharge debt by reason of pre-
bankruptcy or post-bankruptcy conduct which causes
the debtor to never be entitled to receive a discharge
of debt then existing, leaving the debtor in “debtor
purgatory.” This can occur when the debtor is not
truthful about assets, or makes a “fraudulent transfer”
within one year before filing bankruptcy. Get any
“fraudulent transfers” over well before needing to file
bankruptcy, if they are legal to make in the first place
(which is one reason that many debtors move to
Florida—others are discussed below).
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Exempt — An asset that will not be accessible to creditors and

Assets may be retained by a debtor under state or federal
law, such as homestead, IRAs, 401(k) plans and 529
plans where law permits. State exemptions do not
apply unless the debtor satisfied the 730-day or 180-
day rule described below. Obviously, we want clients
to own as many of these as possible, and to own
them before they are or may become insolvent so
that the purchase is not a “fraudulent transfer” that
may be set aside. Sometimes it is best to remain
optimistic and to put reasonable assets into
reasonable categories of assets well before disaster
strikes. Every planner should be familiar with what
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assets are exempt from creditors in the state where
the client resides, and under the Bankruptcy Code.

Non-Exempt — Assets which are subject to creditor claims and

Assets become assets of the bankruptcy estate upon the
filing of a bankruptcy petition. Non-exempt assets
cannot be converted into an exempt asset because it
may be considered to be a fraudulent transfer. A
debtor who files bankruptcy within one year of
making a fraudulent transfer risks permanent loss of
the ability to discharge any and all debts then
existing. Some non-exempt assets are nevertheless
difficult for a creditor to reach into, such as multi
member LLCs in states where a charging order is the
sole remedy and the LLC agreements are executory
contracts under the bankruptcy law.
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730 Day or — A debtor will need to reside in the state where the

180 Day bankruptcy is filed (to have the exemption laws of

Rule that state apply) for at least 730 consecutive days
before filing. If the debtor does not meet the 730-day
requirement, then the Bankruptcy Court will apply the
exemptions of the state where the debtor resided for
a majority of the 180 days immediately preceding the
730-day period. For example, if a debtor moves to
Florida and has been living there for 729 days and
someone forces them into bankruptcy, then the law
of the state where the debtor resided for most of the
180 days before the 730 days will apply. Given that
litigation often lasts over two years, those considering
a move to Florida may wish to do so sooner rather
than later to protect annuities, life insurance,
homestead, 529 plans, tenancy by the entireties
assets (if one spouse is not liable), assuming that
moving to Florida is not itself a “fraudulent transfer”
that causes loss of exemptions that do not exist in
the state the person came from.
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Automatic — This prohibits creditors from taking action to collect

Stay on debts owed by a debtor once the bankruptcy has
been filed. The creditor may petition the court to
have the stay “lifted.” The automatic stay will not
apply to certain federal agencies, such as the EPA.
For example, it does not prevent certain federal
agencies from taking action against a debtor.

Fraudulent — These have nothing to do with fraud, and are also

Transfer now kKnown in many states as “voidable transfers”.
These can be set aside in bankruptcy if the filing is
within the later of two years from the date of the
bankruptcy or the applicable state law period, which
is four years in most states (including Florida), and
six years in some (including New York).

In some states, it violates state law and/or ethical
rules to assist a client in making such a transfer, and
in others it does not.
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There are two types of fraudulent transfers. An
“actual’ fraudulent transfer is a transfer of an interest
or obligation that is made with the intent to hinder,
delay, or defraud any creditor. A “constructive”
fraudulent transfer is a transfer of an interest or
obligation by an insolvent or soon-to-be insolvent
entity, without receiving reasonably equivalent
compensation in exchange.

Such transfers may cause loss of the ability to
receive a bankruptcy discharge, if it has occurred
within one year before the debtor files bankruptcy, or
may be set aside or subject a transferee to liability if
it has occurred within two years before the filing of
bankruptcy under the federal Bankruptcy Code, or for
whatever longer period of time may apply under state

law.
Preferential — A transfer that occurs when a corporation or other
Transfer entity favors a creditor by making a payment or other

gi
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transfer of property during the 90-day period prior to
the bankruptcy filing to one or more unsecured
creditors not within the “ordinary course of business”
and not to others of the same class. Such transfers
are deemed voidable by the Bankruptcy Code. [f the
creditor is an “insider” (e.g., a family member, friend,
business partners, or person or entity with a special
connection to the debtor), the 90-day lookback period
increases to one vear.

State law Preferential Transfer rules should be
considered as well and may be for one (1) year or
more.
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Insider — Under the Preferential Transfer rules, the one (1)
year set aside law will apply, if the debtor is an
“Insider”. An Insider is a (i) relative of the debtor or of
a general partner of the debtor; (ii) partnership in
which the debtor is a general partner; (iii) general
partner of the debtor; or (iv) corporation of which the
debtor is a director, officer, or person in control.

If the debtor is a corporation, an “insider” is a (i)
director of the debtor; (ii) officer of the debtor; (iii)
person in control of the debtor; (iv) partnership in
which the debtor is a general partner; (v) general
partner of the debtor; or (vi) relative of a general
partner, director, officer, or person in control of the
debtor.

If the debtor is a partnership, an “insider” is a (i)
general partner in the debtor; (ii) relative of a general
partner in, general partner of, or person in control of
the debtor; (iii) partnership in which the debtor is a
general partner; (iv) general partner of the debtor; or
(v) person in control of the debtor.

All transfers made to “insiders” within one year of
filing Bankruptcy should be for contemporaneous
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value to avoid having the Preferential Transfer
statute apply.

Involuntary — A creditor can force a debtor to a Chapter bankruptcy

Bankruptcy by filing a petition, but it generally takes three
creditors to join in the petition if there are at least
twelve creditors. For this reason, many debtors are
well advised to have at least twelve creditors, and to
make sure that no three of them are “unfriendly’.
This is particularly important for debtors who have
made fraudulent transfers within one year before they
may be forced into bankruptcy, who debtors who
have put significant moneys into a Florida homestead
that will be protected from creditors unless and until
the debtor is forced into bankruptcy within ten years
after making a “fraudulent transfer” into a Florida
homestead.
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Doctrine of State law, which provides that the successor owner

Successor - of a business or investment arrangement, will be

Liability responsible for the liabilities of the previous owner if
there is a commonality of related ownership,
business identity, customers, and business assets.
An arm’s-length Bankruptcy Court approved sale by
a Trustee in Bankruptcy in a Chapter 7 or Chapter 11
Bankruptcy can avoid imposition of the doctrine. In
some states the doctrine may be avoided by
engaging in a non-Bankruptcy Assignment for the
Benefit of Creditors.

Attorney- — The two common privileges which prevent a lawyer's
Client Work file and work product from being accessible to parties
Product who are adverse to a client. These privileges are
Privileges often lost in bankruptcy to the surprise of many.
Crime Fraud - Federal and state laws which prevent the assertion of
Exception the attorney/client privilege if the lawyer's actions

gi
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constitute the perpetration of a crime, committing
fraud or in some situations communications with
respect to a planned transfer to avoid creditors or
concealment of assets.

Super — These are creditors that can break through the

Creditors exemptions. Super Creditors presently consist of the
IRS, the Federal Trade Commission, the Securities
Exchange Commission, Medicare (for penalties),
federal agencies for penalties, restitution owed to the
government as the result of criminal conduct, and the
Federal Deposit Insurance Company in some
circumstances. The Small Business Administration
also has special collection rights, as discussed in
Chapter 9 of our book on Bankruptcy law and
planning.
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Further Discussion and Strategies

In general, there are two primary types of bankruptcy that will be used by
debtors, or forced upon them by aggressive creditors. These are as
follows:

e Chapter 7, which enables a debtor to eliminate debt and keep creditor
exempt assets.

e Chapters 11 and 13, which contemplate a full or partial repayment
plan based upon ability to pay and statutory requirements.

Before it gets to this point, though, it is critical to practice sound creditor
protection planning when this is possible.

We have a chart that we commonly use for our Florida clients that
summarizes which assets creditors can and cannot reach under normal
circumstance.

Aside from exempt assets, it is imperative to analyze which assets are
exposed, and to make adjustments as appropriate. One important rule to
keep in mind is that, other than a protected homestead, any assets that are
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exempt from creditor claims that the client purchases or transfers into for
the purpose of avoiding a creditor may be set aside by the creditor.

And even with a move towards homestead like paying off the mortgage, if
the purpose of that was to avoid the creditor and the client ends up in
bankruptcy within ten years of making the transfer, then that may be
backed out in bankruptcy, although under Florida law a transfer to
homestead that avoids creditors cannot be set aside under the Florida
fraudulent transfer statute, except that under the 2005 Bankruptcy Act a
debtor who has made a fraudulent transfer into bankruptcy within ten years
before filing bankruptcy can have such transfer set aside in bankruptcy,
which is a good reason to stay out of bankruptcy.

From the above it is obvious that now is the time to encourage clients to
share the facts of their situation with you, so that you can make
suggestions as to what normal business and estate planning changes
might be made to best address their situation, taking into account tax,
financial, estate planning, and other considerations. An example of this
includes the need to save for college using 529 plans, the advantages of
putting assets under the name of a spouse or a spousal limited access trust
for estate and estate tax planning, and the tax and practical advantages of
using permanent life insurance and variable annuities for tax and
investment planning.
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There are bankruptcy court decisions which have found that engaging in
sound and clearly called for planning that moves assets out of the debtor’s
hands may be permitted and not considered to be a “fraudulent transfer”
that can be set aside, even if the transfer resulting from that planning will
clearly keep the asset out of the hands of a creditor, and occurred after the
creditor was known to be in existence under dire circumstances." This type
of planning should not be taken lightly, but may put the debtor in a better
negotiating position than would otherwise be the case.

Chapter 11 Bankruptcy and the new Small Business Reorganization
Act of 2019

Chapter 11 bankruptcy is an interesting and complicated topic for
discussion, but some background may be of interest. While a Plan of
Reorganization may be blessed by the court and a vote of each class of
creditors, as is normally required, this is not always the case, and clients
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