
STATE OF VERMONT 
PUBLIC UTILITY COMMISSION 

 
 

KIDDER HILL COMMUNITY WIND, LLC 
MOTION TO RECONSIDER INCOMPLETENESS ORDER 

 

NOW COMES Kidder Hill Community Wind, LLC (“KHCW”), Petitioner in the 

above-captioned matter, by and through the undersigned counsel, and moves for 

reconsideration pursuant to Vermont Public Utility Commission1 Rule 2.105 and the 

Vermont Rules of Civil Procedure (V.R.C.P.) Rule 59(e).  To avoid an unjust result, 

KHCW asks the Commission to reconsider and vacate its decision of July 24, 2017, 

finding incomplete KHCW’s petition for a certificate of public good for a two-turbine, 5 

MW wind electric generation facility.2   In support of this motion, KHCW offers the 

following memorandum of law.  

  

                                                      
1 Any references to the “Public Service Board” or “the Board” herein refer to the body now (as of July 1, 
2017) called the Public Utility Commission. The Public Utility Commission, in turn, is alternatively 
referred to herein as the Commission or the PUC. 
2 Petition of KHCW LLC, Case 17-3443-PET, Order Re: Incomplete Petition, Order of July 24, 2017 
(“Incompleteness Order”). 
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MEMORANDUM OF LAW 

Procedural History 

 KHCW LLC filed its petition for a Certificate of Public Good for the construction 

of a wind-powered electric generation plant on June 27, 2017.  The Petition was 

supported by prefiled testimony and exhibits of thirteen witnesses describing the 

project and addressing the applicable Section 248(b) criteria.3 The Petition and 

supporting materials provided three alternative turbine layouts and two potential 

points of interconnection, along with an explanation as to why KHCW was proposing 

alternative scenarios for the Commission and stakeholders to consider during the 

proceeding.4 

                                                      
3 See Prefiled Testimony and Exhibits of: Martha N. Staskus (providing a description of the project, 
explaining the rationale for three turbine layouts and addressing the Section 248(b)(5) sub-criteria on  
use of natural resources, waste disposal, traffic and transportation, public safety (winter operating 
protocol), municipal and educational services, and development affecting public investments.); John 
Zimmerman (addressing need, Section 248(b)(2), and compliance with the Vermont Electric Plan, Section 
248(b)(7); Adam Crary (testifying on the Section 248(b)(5) sub-criteria on water purity and pollution, 
headwaters, floodways, streams, shorelines, wetlands, rare and irreplaceable natural areas, 
necessary wildlife habitat, rare, threatened and endangered species, and outstanding 
resource waters); David P. Estey (addressing Section 248(b)(3) and (b)(10) on system stability and 
reliability and service via existing or planned transmission facilities); Adam Gravel (addressing Section 
248(b)(5) specifically with respect to migrating birds, raptors, and bat species); Richard Heaps 
(addressing Section 248(b)(4) regarding net economic benefit to the State); David Raphael (testifying on 
the Project’s aesthetic impact and its consistency with the orderly development of the region); Ian A. 
Jewkes (presenting the site plans for three alternative turbine layouts and earth disturbance and 
vegetation clearing calculations); Scott Homsted (providing testimony on the Section 248(b)(5) criteria on 
water purity and pollution, waste disposal, and soil erosion and presenting the stormwater treatment 
plan, erosion prevention and sediment control measures, and secondary containment plan proposed for 
the Project); Kenneth H. Kaliski (presenting the sound modeling and maximum sound pressure level 
expected from the Project); Suzanne Jamele (addressing historic structures); Justin Guilbert (addressing 
Section 248(b)(5)’s requirement to give “due consideration” to greenhouse gas impacts); Ryan Darlow 
(providing a shadow flicker analysis). 
4 Prefiled Testimony of Martha Staskus at 9-10. 
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On July 24, 2017, the Commission issued an order determining that KHCW’s 

petition was “not complete” when filed because it did “not completely address the 

requirements of 30 V.S.A. § 248 or Rule 5.400, including providing information to 

support positive findings on all of the applicable Section 248 criteria.”5 Specifically, the 

Commission found that:  

(1) KHCW’s filing did not identify the point of interconnection;  

(2) KHCW did not include specific evidence to support findings on criteria (b)(3) 

and (b)(10), as the result of failing to identify the proposed point of 

interconnection and not furnishing a system impact study; 

(3) KHCW failed to complete a natural resource assessment for the 

interconnection corridor due to the failure to identify a proposed point of 

interconnection; 

(4) KHCW did not provide a RTE survey for animal species to address any 

species beyond birds and bats; 

(5) The decommissioning plan filed with the Petition did not include a cost 

estimate; and 

(6) KHCW did not “identify the specific proposed locations for the turbines and 

access road.”6  

                                                      
5 Incompleteness Order at 1. 
6 Id. at 1-2. 
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Additionally, the Commission cited “other potential issues” with KHCW’s 

petition, citing “a highly preliminary transportation plan; incomplete information on 

whether blasting will be required for the project and what its impacts will be if 

required; a preliminary and only conceptual stormwater management plan; and only 

general statements on the need criterion.”7 

Therefore, the Commission deemed the petition “not filed” and indicated that it 

would not initiate any proceedings on the petition “until the Commission determines 

that [KHCW] has taken sufficient steps” to remedy the “deficiencies” in the petition and 

supporting testimony and exhibits. KHCW subsequently filed the instant motion. 

 
Standard of Review 

The Public Utility Commission has discretion when executing the authority 

granted to it by the Vermont Legislature. That discretion is not without bounds, 

however, and it may not be exercised for reasons or on grounds that are clearly 

untenable or unreasonable.8 Here, the Commission abused its discretion by requiring 

KHCW’s Section 248 petition to include information that is not required by rule or 

statute and that the Commission has not required of other in-state Section 248 projects. 

In fact, the PUC has approved projects and issued conditional CPGs when the 

                                                      
7 Id. As discussed later, the Commission approved a 1,000 MW under water and under ground electric 
transmission line without the detail it is requiring KHCW to include in its petition. 
8 In re Lunde Constr. Co., 139 Vt. 376, 378 (1981).  
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information it faulted KHCW for not including with its petition here was not even 

before the PUC at the time the PUC issued its approval.9  

Therefore, KHCW moves the Commission, pursuant to Rule 59(e) of the Vermont 

Rules of Civil Procedure, to correct its order by finding KHCW’s Petition complete as 

filed and scheduling further proceedings to avoid an unjust result.10   

Argument 

The Commission abused its discretion by requiring KHCW to provide a level of 

detail in its Section 248 filing that is out of step with the Commission’s practice and is 

not specified in the Commission’s rule implementing Section 248 (Rule 5.400). The 

Commission has effectively imposed new requirements on KHCW without prior notice 

or amendment to its procedural rules, leading to an unjust result. KHCW provided 

evidence with its petition as to how the project meets all of the applicable criteria.11  

                                                      
9 See, e.g., In re Champlain VT, LLC d/b/a TDI New England, Docket No. 8400, Order of 1/5/2016 at Findings 
84-85 (general findings on project’s aim to meet regional renewable energy goals); 98-99 (findings on 
project developer’s commitment to file contracts for its services with generators of renewable energy as a 
post-CPG condition inasmuch as developer did not have any contracts at the time of approval); 108 (“The 
specific list of network upgrades and anticipated direct interconnection facilities will be known once the 
SIS and any supplemental studies are completed.”); 116 (“Separate governmental approval(s) may be 
required under Section 248 or other state or federal regulatory programs for upgrades to subtransmission 
or transmission systems in Vermont that are required as a result of the NECPL.”); 290-291 (general 
findings on blasting), 301 (“Blasting could occur at any point in the terrestrial portion of the Project, 
including for site preparations for the Ludlow converter station.”), 306-308 (findings on future 
development of a traffic management plan in consultation with VTrans and others), 318-321 (findings on 
general transportation plan for heavy material delivery), 399-402 (findings on lack of final ISO-NE system 
impact studies, no identification of interconnection facilities that will be needed to connect the project to 
VELCO’s electric transmission system, and no information on how the interconnection might impact sub-
transmission system of Vermont utilities). 
10 V.R.C.P. 59(e); In re SP Land Co., 2011 VT 104 (citing Osborn v. Osborn, 147 Vt. 432, 433 (1986)). 
11 See the Rule 5.402 index of evidence provided with the petition. 
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Having presented a petition and prefiled evidence that addresses each of the Section 

248 criteria, KHCW should have the opportunity to develop its case through the 

contested case proceeding. 

KHCW’s petition was not defective because none of the items in the 

Commission’s list of additional information sought is set out in the applicable statute, 

Section 248 or other PUC Rules, as being required components of a complete Section 248 

petition.12 If such information were required, then the Commission has acted ultra vires 

by issuing Section 248 CPGs before receiving all of the information it now seeks from 

KHCW.  

 The PUC’s Rules set out requirements for filings pursuant to Section 248.  PUC 

Rule 5.402(C)(1) states that a petition must “include sufficient information for the Board 

to evaluate the proposed project,” and should include “as appropriate,” prefiled 

evidence in the form of testimony and exhibits that explain “how the proposed project 

complies with each of the separate criteria of 30 V.S.A. § 248(b)….”13 A number of other 

requirements are specified in the rule, including a U.S. Geological Survey topographic 

map showing the location of the project, an aerial photograph of the proposed project 

site , and a site plan that includes an enumerated list of items.14  Nowhere in this list 

                                                      
12 PUC Rules 2.208 and 5.402; See e.g. Petition of Coolidge Solar I, Docket No. 8586, Order Staying 
Proceedings, Order of 11/18/2015, 2015 WL 7587680 (Vt.P.S.B.) at 6 (“A filing is defective or insufficient 
‘if, inter alia, it fails to include all material information required by statute or rule.’”). 
13 PUC Rule 5.402(C)(1)(d). 
14 PUC Rule 5.402(1)(a)-(c).  
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will one find the requirements that the Commission seeks to impose on KHCW in the 

Incompleteness Order, including but not limited to “the results of a system impact or 

similar interconnection study.” 

With respect to the system impact study and interconnection facilities, for 

example, the Commission has held that “[n]either Section 248 nor Board Rules require 

that a final [system impact study] must be filed prior to issuing a CPG.”15  To the 

contrary, “Board precedent involving solar, wind, and transmission projects shows that 

a CPG may be issued subject to a post-approval review of a final SIS.”16  As the 

                                                      
15 Petition of Coolidge Solar I, LLC, Order of 3/23/17 at 17. 
16 Petition of Coolidge Solar I, LLC, Order of 3/23/17 at 17 (citing Petition of GMPSolar – Williston, LLC, 
Docket No. 8562, Order of 3/4/16 at 14 (approving a 4.69 MW solar electric generation facility is a CPG 
where petitioner GMPSolar filed an SIS after the close of evidence but before issuance of the final order; 
the CPG was conditional on Board approval of the SIS); Petition of Champlain VT, LLC, Docket No. 8400, 
Order of 1/5/16 at 100 (authorizing the installation and operation of a high voltage direct current 
underwater and underground electric transmission line with a capacity of 1,000 MW, a converter station, 
and other associated facilities subject to inter alia the condition that the petitioner file a final system 
impact study prior to construction); WE 46 Precision Drive Farm, CPG #NMP-5538, Order of 2/9/15 at 7 
(authorizing a 500kW net-metered solar farm conditional on Petitioner’s pre-construction filing of 
documentation from the interconnecting utility demonstrating the utility’s concurrence that a system 
impact study is not necessary and that the project will not adversely affect system stability and reliability, 
and including a completed Fast Track review and explanation as to how any items that did not pass the 
Fast Track screening are to be resolved); Joint Petition of Green Mountain Power Corp., Docket No. 7628, 
Order of 5/31/11 at 161-62 (authorizing construction of an up to a 63 MW wind electric generation 
facility and associated facilities on Lowell Mountain); Petition of Chittenden Cty. Solar Partners, LLC, Docket 
No. 7611, Order of 9/15/10 (authorizing the installation and operation of a 2.2 MW solar electric 
generation facility conditional on post-CPG approval of an SIS, with the caveat that the petitioner “may 
seek permission from the Board to commence construction activities prior to approval of the System 
Impact Study, provided that the construction activities do not involve the installation of any electrical 
equipment related to the interconnection of the Project with Green Mountain Power Corporation’s 
distribution system”); Petition of EOS Ventures, LLC, Docket No. 7618, Order of 9/8/10 (authorizing 
construction of a 2.2 MW solar electric generating facility where the Petitioner’s expert determined that 
the project would not adversely affect the reliability or stability of the interconnection utility’s system and 
that Petitioner would be able to reasonably implement any standard control strategies that the utility 
might identify in the forthcoming System Impact Study); Petition of Ga. Mountain Cmty. Wind, LLC, Docket 
No. 7508, Order of 6/11/10 at 23 (authorizing the construction and operation of a 5-turbine, 12 MW wind 
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Commission explained with respect to the Georgia Mountain Community Wind 

(GMCW) Project, where review of the petition went forward and a CPG was issued 

even though no system impact study (SIS) was filed with the petition or before the close 

of evidence:  

We recognize that there are valid reasons for allowing the SIS to be 
conducted after a CPG has been issued for a project, and accordingly the 
Board allowed that in other wind generation cases. [A]s those other cases 
demonstrate, even without an SIS, a petitioner can still provide sufficient 
evidence to allow the Board to make positive findings on Sections 248(b)(3) 
and (10). GMCW cites the Board's review of proposed wind projects in 
Dockets 7156 and 7250; in both cases, the petitioner provided testimony 
from a qualified witness supporting findings that the proposed project 
would satisfy Sections 248(b)(3) and (10). The Board required, as a condition 
to the CPGs issued in those dockets, that the petitioners provide a 
completed SIS to parties and the Board; however, the Board found that 
petitioners had provided sufficient evidence to make positive findings 
under the relevant criteria, in advance of the SIS.17   

The Commission approved a 1,000 MW electric transmission line to be installed 

under Lake Champlain and under various public road rights of way from Benson to 

Ludlow without a system impact study and without knowing what interconnection 

facilities would be required or what their potential environmental impacts would be.18 

In that case, the unknowns at the time of the Commission’s approval included who 

would use the capacity on the line, what changes to the sub-transmission system(s) 

might be required and what impact to natural resources those changes would have, 

                                                      
generation facility); Petition of Deerfield Wind, LLC, Docket No. 7250, Order of 4/16/09 at 26; Amended 
Petition of UPC Vt. Wind, LLC, Docket No. 7156, Order of 8/8/07 at 31). 
17 Petition of Georgia Mountain Community Wind, LLC, Docket No. 7508, Order of 3/19/2010 at 4.  
18 See, e.g., In re Champlain VT, LLC d/b/a TDI New England, Docket No. 8400, Findings 108, 116, 301, 399-
402. 
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where and how much blasting would be necessary, and where each of the staging areas 

would be along the construction route.19 The Commission’s decision to require KHCW 

to provide more information in its petition than the Commission required to approve a 

1,000 MW electric transmission line is arbitrary and unreasonable.  

It is also unreasonable and arbitrary to require KHCW to provide a cost estimate 

with its decommissioning plan. Section 248(o) allows a petition for a wind project to 

move forward without the wind turbine model being provided, one of the items that 

must be known in order to prepare an accurate decommissioning cost estimate for the 

decommissioning fund.20 KHCW documented this fact in its decommissioning plan.21 

Finally, the Commission’s criticism of KHCW’s filing for allegedly failing to 

identify the turbine location, access road and point of interconnection is an untenable 

reading of KHCW’s proposal. KHCW’s petition and supporting materials included site 

plans for three alternative turbine layouts, including ancillary facilities like the access 

road, and two alternative points of interconnection.22 Providing alternative locations 

with associated site plans is not prohibited by the PUC’s Section 248 rule and provides 

no grounds for finding KHCW’s application deficient or incomplete.  If the Commission 

prefers not to consider potential alternatives, it can direct KHCW and the parties to 

                                                      
19 Id. 
20 Exhibit KHCW-MS-8. The PUC Rule specifies only that a decommissioning plan must be filed with the 
petition and does not direct the petitioner to include a cost estimate in the plan. 
21 Id.  
22 See Prefiled Testimony of Martha Staskus, Ian A. Jewkes, David P. Estey and Exhibit KHCW-IAJ-2. 



KHCW, LLC Motion to Reconsider Incompleteness Order 
Case 17-3443-PET 

August 7, 2017 
Page 10 of 11 

focus on one of the alternatives presented in the petition.  It defies reason, however, to 

deem the application incomplete based on the fact that KHCW provided what the 

statute and rule require, plus more. 

While the Commission needs to make affirmative findings on each of the 

applicable review criteria prior to issuing a CPG, the information listed in the 

Commission’s Incompleteness Order is not required by statute or rule to be provided at 

the time the petition and supporting exhibits and testimony are filed. The petitioner is 

entitled to an opportunity to develop the record over the course of the contested case 

proceeding, including testifying at a technical hearing, so that the Commission’s final 

decision will be based on a full record.  

CONCLUSION 

The Petition was complete and sufficient upon filing, consistent with Section 248 

and the Commission’s rules, and remains so today.  To the extent that the Department 

and other parties to this docket have questions or identify potential issues, they can 

raise them in a timely manner through the contested case process and KHCW will 

respond in due course as the proceeding moves forward. 

In accordance with the foregoing, KHCW asks that the Public Utility 

Commission reconsider and vacate its decision deeming KHCW’s petition incomplete 

until additional information is provided.   

A copy of this motion is being electronically filed via ePUC. 
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Dated at Castleton, Vermont this 7th day of August, 2017. 

  
 
By:      
 Leslie A. Cadwell 

Alison Milbury Stone 
Legal Counselors & Advocates, PLC 
PO Box 194 
Burlington, VT 05408 
(802) 342-3114 
alison@lac-lca.com 
leslie@lac-lca.com  


