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Introduction & Contents

The Mergers & Acquisitions 2017 Roundtable fea-
tures eight experts from around the world. High-
lighted topics include due diligence considerations;
the implementation of an effective post-merger in-
tegration strategy; cross-border complications; and

an in-depth look at M&A trends in key industries
such as healthcare, cybersecurity and infrastruc-
ture. Featured countries are: Belgium, Brazil, China,
India, Japan, United Kingdom and United States.

12

15

17

19

23

1. Can you talk us through the current
M&A landscape in your jurisdiction?

2. Have there been any recent
regulatory changes or interesting
developments?

3. How has Brexit impacted (i)
inbound and (ii) outbound M&A
activity?

4. What types of transactions are
at greatest risk of an antitrust
challenge?

5. What are the most important
factors to consider when conducting
due diligence? How is technology
changing or adapting the role of due
diligence?

6. Can you outline the importance
of implementing an effective post-
merger integration strategy?

26

30

33

37

7. What are the key issues that need
to be considered by a foreign investor
when planning an investment in your
jurisdiction?
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MEET THE EXPERTS

Shigeki Tatsuno - Anderson Mori & Tomotsune
T: +81-3-6888-1124

E: shigeki.tatsuno@amt-law.com

W: www.amt-law.com

Shigeki Tatsuno is a partner at Anderson Mori & Tomotsune and specializes in the area of

mergers and acquisitions, joint ventures, and cross-border investments. Mr. Tatsuno has

extensive experience in advising venture companies and advising on PE funds. He also

provides advice to foreign and domestic clients on intellectual property issues/transactions

and general corporate matters. He is qualified in Japan and New York, and has received
Bachelor of Law from University of Tokyo and LL.M. from New York University, School of Law.

Steven De Schrijver - Astrea
T: +32 475 388 955

E: sds@astrealaw.be

W: www.astrealaw.be

Steven De Schrijver is a partner in the Brussels office of Astrea. He has 20 years of experience
advising Belgian and multinational companies on mergers and acquisitions, joint ventures,
corporate restructurings, acquisition financing, private equity and venture capital, debt
structuring and secured loans. He has been involved in several national and cross-border
transactions mostly in technology-oriented sectors.

Steven is also recognised as one of the leading commercial IT lawyers in Belgium specialising in new technologies
(such as data protection, e-commerce, software licensing, technology transfer, IT-outsourcing, cloud computing,
etc.).

Steven holds a law degree from the University of Antwerp (magna cum laude, 1992) and an LLM Degree from
University of Virginia School of Law (1993). He received the ILO Client Choice Award 2012 in the General
Corporate Category for Belgium.

He is fluent in Dutch, French and English and has good notions of German and Spanish.

James E. Davidson - Avant Advisory
E: jdavidson@avantadvisory.com
W: www.avantadvisory.com

Jim Davidson is a Certified Turnaround Professional, Certified Insolvency & Restructuring

Advisor,and Certified Merger & Acquisitions Advisoryinadditiontoholdingothercredentials

such as CPA, CFF, CGMA, CBA, CFE. He provides expert advice in areas of mergers and

acquisitions, distressed and special situations that include insolvency, bankruptcy, financial

restructurings, operational turnarounds, and profitability improvement. He served on the

Financial Executives International (“FEI”) committee for Mid-Sized Public Companies. He
has served on the Small Business Bankruptcy Task Force of the American Bankruptcy Institute and as past 4-year
president and current 7-year member of the board of directors of the Los Angeles Chapter of Association of
Certified Fraud Examiners. He is current member of the board of directors of the Orange County Forensic Expert
Witness Association.

After 10 years of accounting, auditing, M&A transaction advisory and other consulting for Big Four Certified
Public Accounting firm PricewaterhouseCoopers, Jim spent 20 years as a member of several boards of directors
and in various financial and executive positions, including president and CEO, COO, CFO, secretary-treasurer,
chief accounting officer, and corporate controller.

Lisa Wright - Bureau van Dijk
E: lisa.wright@zephus.com
W: www.zephus.com

Lisa has been working in the information industry for over twenty years and has a detailed
knowledge of both company financial information and M&A data. She holds a post graduate
qualification in Business and Management from Salford University and in 2013 also sat and
passed the Certified Merger & Acquisition Advisor (CM&AA) certification programme in
the US.

Lisa is Bureau van Dijk’s managing director for M&A products globally. She is their product expert in Global
M&A and acts in an advisory role to the group’s sales teams worldwide.

Lisa writes a regular blog providing insight on current deals and emerging trends. Other written contributions
include an article in “Mergers and Acquisitions — A Practical Guide for Private Companies and their UK and

Overseas Advisors” published by Kogan Page

Lisa is frequently asked to speak at international events on M&A trends both global and regionally.
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Emilian Papadopoulos - Good Harbor
E: emilian@goodharbor.net
W: www.goodharbor.net

Emilian Papadopoulos is president of Good Harbor, a cyber risk advisory firm. He leads
the firm’s business operations and advises Boards, CEOs, investment professionals, and
government leaders on managing cyber risk. He has helped clients across sectors including
energy, insurance, law, technology, defense, and manufacturing.

Mr. Papadopoulos has significant experience advising senior executives on strategic planning
and international security risk management. Previously for Good Harbor, he advised government and commercial
clients in the Middle East and North America on security and strategic planning in the areas of technology,
urban design, transportation, and emergency management. He has published and presented extensively on topics
including cyber risk management and cybersecurity diligence.

Before joining Good Harbor, Mr. Papadopoulos worked for Foreign Affairs Canada as a communications
and advocacy professional and for the Canadian Embassy in Washington, D.C., where he helped launch the
Government’s Connect2Canada outreach program. Mr. Papadopoulos is a graduate of the University of Toronto
and received a Masters of Public Policy from the Kennedy School of Government at Harvard University.

Specialties and subject matter expertise: Negotiations analysis, cyber security risk management, communications
and advocacy, policy analysis, and strategic business planning.

Scott Newton - Thinking Dimensions Global
T: +393486745402

E: snewton@thinkingdimensions.it

W: www.thinkingdimensions.it

He works primarily with boards, CEOs, private equity, family office, and senior leaders and
company owners in Fortune 1000 businesses with a particular emphasis on Middle Market
mid-sized companies with annual sales of 100 million-1 billion USD to impact sustainable
growth and profitability opportunities.

With 25+ years of international experience in consulting activities balanced between both multinational and
family controlled enterprises in many business sectors Scott has had the unique opportunity to assist over 135
CEO’s and Senior Business Leaders across North and South America, EMEA countries, and Asia.

In summary, Scott is working as a trusted advisor assisting clients with the big decisions necessary for future
success.

Gesner Oliveira - GO Associados
T: +55 (11) 3030-6676

E: gesner@goassociados.com.br
W: www.goassociados.com.br

- Former President of the Brazilian Antitrust Authority, CADE (1996-2000).

- Experience of twenty years in antitrust consulting for international and national
institutions.

- Former CEO of Sabesp, the largest water company of Brazil and the fourth largest in the world.

- California/Berkeley.

- Professor of the Department of Economics of the Getulio Vargas Foundation, Sao Paulo.

- Received the Prize of the Economist of the Year by the Economists " Brazilian Association in 2016.

- Team involved: Rayane Conde and Rafael Oliveira, analysts at GO Associados

Rabindra Jhunjhunwala - Khaitan & Co
E: rabindra.jhunjhunwala@khaitanco.com
W: www.khaitanco.com

B.A., LL.B. (Hons), National Law School of India University, Bangalore (1999)
Registered Patent and Trademark Agent (1999)
Bar Council of Maharashtra & Goa

Bar Association, Calcutta High Court

Incorporated Law Society, Calcutta High Court

High Court Club, Calcutta High Court

The Trade Mark Registry and The Patent Office, India

International Law Association, London
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1. Can you talk us through the current M&A landscape in your jurisdiction?

Jhunjhunwala: With the stimulus provided to policies
and schemes - such as the “Make in India”, “Ease of Do-
ing Business in India” and “Digital India” - the Indian
M&A landscape has witnessed tremendous growth
from 2016 onwards.

Coupled with the policy initiatives undertaken by the
Government, the Government has also actively partici-
pated in overhauling dated legislations to synchronise
the legislative growth with the economic growth of the
country.

As of September 2017, domestic M&A deals stood sig-
nificantly higher as compared with to the same period
last year. Deals such as the acquisition of eBay’s busi-
ness in India by Flipkart, merger of PropTiger with
Housing.com and with the country witnessing the larg-
est foreign direct investment in the real estate space, by
the Singapore Sovereign Wealth Fund investing in DLF
Cyber City Developers, the M&A sphere in India has
been given the much-anticipated impetus.

To give a brief outlook of the M&A activity in India
in recent times, the bi-annual results recorded by ana-
lysts’ project that the telecom, consumer services and
financial services sectors have attracted the maximum
capital investment. A decline has been witnessed in the
health care sector, from last year. On the venture capi-
tal front, majority of the investments were early stage.
Interestingly, one of the largest investments in H1-2017
was a PIPE transaction, with KKR investing $654 mil-
lion in Bharti Infratel.

Given the dynamics of M&A transactions, specifically
cross border transactions, deal sophistication and syn-
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chronised implementation of the legislation is the need
of the hour. While efforts are being made in this direc-
tion, investors continue to struggle with the current
regime. By way of an example, while the setting-up of
an escrow post-closing of a transaction has been a wel-
come step, diverse interpretations on what is permissi-
ble under Indian law has considerably limited its usage
. Further, investors are seemingly hard-pressed to com-
promise on deal structures, given the lack of incorpora-
tion of internationally accepted structures in India, one
common example being acquisition financing through
leveraged buyouts.

Popadopoulos: The cybersecurity industry has expe-
rienced significant M&A activity in recent years, with
transactions led by a mix of private equity, pure-play
cybersecurity companies, and other strategic acquirers
looking to expand their breadth of offerings to include
cybersecurity.

In 2017 year-to-date [December], there have been 99
M&A transactions totalling $7.1 billion volume, per a
recent report from Momentum Partners.! One notable
trend is an increasing emphasis on start-ups’ path to
profitability, as compared to a historic focus on revenue
growth “at all costs” We probably would have seen a
bit more M&A activity were it not for the fact some
companies are holding out for an IPO, though only a
few companies have filed for IPOs, and those that have
gone public have had mixed results.

Oliveira: In Brazil, the relevant merger authority is

1 http://momentum.partners/docs/Monthly/
Cybersecurity_Snapshot_August_2017.pdf

the Administrative Council of Economic Defence
(“CADE”). CADE is organised in three internal bod-
ies: the Administrative Tribunal of Economic Defence;
the General Superintendence (“SG”); and the Depart-
ment of Economic Studies. The competitive assessment
of merger cases is initially handled by SG, which has
powers to approve transactions that do not amount to
competitive concerns. Complex mergers or mergers
that amount to relevant antitrust concerns are referred
by the SG to the Administrative Tribunal of Economic
Defence for final judgment.

CADE has been improving as a competition author-
ity in the recent years and now it figures as one of the
top 10 agencies in the world according to the “Rating
Enforcement 2017”, from the Global Competition Re-
view. It continues to lead antitrust efforts among Latin
American countries and has succeeded in publishing
new guidelines related to compliance programmes, le-
niency agreements, cease-and-desist agreements and

horizontal mergers, which is positive in terms of more
clarity and efficiency for the Brazilian antitrust bar.

The primary merger legislation in Brazil is Law N°
12,529/2011 (known as the “the Brazilian Competition
Act”), which regulates CADE’s structure and all pro-
ceedings handled by the authority, including investiga-
tions into anticompetitive practices.

Additional merger control rules are set out in: CADE
Resolution N° 1/2012 (“CADE’s Internal Rules”), which
contains procedural rules and also regulates the func-
tioning of the authority; CADE Resolution N° 2/2012
(as amended by CADE Resolution No. 9/2014), which
sets forth rules regarding the merger review process
(rules for calculating the turnover criteria, the notifica-
tion forms, etc.); CADE Resolution N° 10/2014, which
details the concept of associative or collaborative agree-
ments for purposes of merger control; and CADE Res-
olution Ne° 13/2015, which regulates investigation pro-
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ceedings into mergers not reported to CADE, mergers
implemented prior to CADE’s approval and/or mergers
untimely reported to CADE. There is no specific legis-
lation or regulation for merger control related to for-
eign mergers or investments.

Other regulatory agencies have no jurisdiction over
the competition aspects of mergers, but play important
roles in the approval of such mergers on regulatory is-
sues. Such agencies may issue opinions on the compe-
tition aspects of these mergers, which are taken into
consideration by CADE but are not binding on its final
decision.

Wright: 2017 is certainly providing its own share of
continuing drama for the UK with the triggering of
Article 50, and a snap general election. The results of
which appear to have destabilised the country more
than ever. The massive fall and limited rebound of the
pound since the Brexit referendum theoretically should
have made UK-based business even more attractive to
foreign buyers. However, this apparent attractiveness is
being tempered by uncertainty as to what the UK will
be able to negotiate with the EU in relation to its formal
exit in 2019 and the impact of this on the UK economy
and labour force.

Despite all this uncertainty, UK-based companies are
still the third most targeted companies in the world
(either by foreign or domestic buyers) after companies
based in the US and China. That said, there is a notice-
able downturn in both the number and value of deals
announced as at the end of Q3-2017 compared with the
same time in 2016; £220 billion versus £154 billion, a
drop of 30%.
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Concerns about the impact of Brexit also seem to be
manifesting themselves in other ways, with deals in-
volving UK targets being formally withdrawn reaching
the highest levels since the 2007/08 global financial cri-
sis. There were 40 deals announced in 2016 that have
subsequently failed to proceed, with 68% of these hap-
pening after the 26 June referendum date.

This “wait and see” approach in relation to UK targets
does appear to be limited to strategic buyers only, with
private equity buyers clearly still viewing UK compa-
nies as good investment opportunities. This is demon-
strated by over £31 billion of private equity investment
into the UK so far already in 2017 and is the highest
value recorded since the heady days of cheap debt and
corporate credit available in 2007.

Davidson: The years following the recovery from the
2008 global financial crisis have realised robust M&A
activity in the U.S., not unlike that occurring in the
years immediately preceding that deep recession. The
low interest rate environment coupled with a strong
U.S. economy flush with cash has contributed to an ag-
gressive investing environment.

The number of lenders and the capital allocated to
middle-market lending has also increased dramatically.
Middle-market investors have lots of dry powder (cash
reserves) along with an apparently endless supply of
debt capital to pursue relatively few deals. This flood
of liquidity coupled with growing investor and lender
appetite for middle-market loans have again resulted
in the return of covenant-lite, borrower-friendly deal
structures. In its tracking of new loans in the $1 trillion
leveraged-loan market, Moody’s Analytics determined

1
Due to the population downtrend in
Japan and the consequent shrinking

of the domestic market, the number of
Japanese domestic M&A transactions

has remained stagnant.
J)

that covenant strength is near record low with 75% of
new loans now defined as covenant-lite. Further exac-
erbating this frothy M&A environment, lenders have
also been pressured by competitive conditions to pro-
vide “dili-lite” faster and lighter diligence in shorter
time frames. The combination of all these factors has
again driven valuations to record levels.

Still, this optimistic lending and investing environ-
ment coupled with such high valuations has signalled
caution amidst potential trouble for some investors.
For example, the California Public Employees Retire-
ment System (CalPERS) announced a few months ago
that it would begin reducing its allocation to private
equity firms that it has perceived to have overpaid in
transactions because of high valuations.

Schrijver: The Belgian M&A market is on the rise,
but there is a drop in average deal size. The majority
of transactions happen between small and medium-
sized enterprises. It is a ‘seller’s market, with supply
being lower than demand as there are few big targets
on the market, and many buyers chasing after the
same target. This results in contracts that are written
in favour of the seller.

Many transactions have a cross-border element, which
is not surprising as Belgium can be seen as an inter-

esting entry point to business in Europe. As a result,
there is a growing number of Belgian companies being
taken over by foreign companies, as opposed to the
diminishing amount of Belgian companies acquiring
companies abroad, partially due to political instabil-
ity in the neighbouring countries. A challenge for Bel-
gium is now to keep decision centres in Belgium, as
many companies acquired by foreign multinationals
will have their headquarters elsewhere.

Tatsuno: Due to the population downtrend in Japan
and the consequent shrinking of the domestic market,
the number of Japanese domestic M&A transactions
has remained stagnant. By contrast, M&A volume in-
volving foreign buyers or sellers continues to grow,
spurred both by foreign investors’ perception of Japan
as a positive market, and the desire of Japanese firms
to overcome dwindling domestic growth opportuni-
ties. In particular, private equity funds (“PE Funds”),
whether domestic or foreign, have been driving the
M&A scene in Japan.

2017 has seen some M&A deals of relatively large siz-
es. Mid-sized companies lacking appropriate succes-
sion planning, as well as start-ups involving innova-
tive and cutting-edge technologies have also attracted
the attention of PE Funds.
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2. Have there been any recent regulatory changes or interesting developments?

Jhunjhunwala: As India’s growth story progresses, leg-
islative reforms are being slowly initiated. Some of the
recent reforms and developments are set forth below:

GAAR: With the General Anti-Avoidance Rules
(“GAAR”) coming into force from 1 April 2017, rev-
enue authorities are now empowered to regulate taxa-
tion based on ‘substance’ of a transaction, while ignor-
ing its form. Thus, in relation to any ‘tax benefit’ arising
on or after 1 April 2017, ‘commercial substance’ will
be a crucial consideration for any structure to pass the
muster of GAAR.

Liberalisation of the Foreign Direct Investment Policy:

cy Code, 2016 (the “Code”) aims at boosting investor
confidence by improving timelines for debt recovery,
and providing a structured and transparent process.
The Code is largely modelled after UK laws, and pro-
vides for a structured process called the insolvency
resolution process. The Code also provides for a clear
waterfall of distributions in liquidation. While this is a
welcome step, its success would largely depend on the
capability of institutions to implement the Code. Fur-
ther, the current code and the various insolvency pro-
cedures that are being initiated create an opportunity
for distressed M&A.

Corporate governance norms: The last couple of years

The current foreign direct investment policy has been
further liberalised with foreign direct investment being
permitted under the automatic route, for multiple sec-
tors. Additionally, a number of sectors such as defence,
real estate and single brand retail trading have seen
progressive changes. A big relief to the stakeholders in
the financial services is that the FDI policy now permits
100% foreign investment under the automatic route in
‘regulated’ financial services.

Phasing out of the FIPB: To further liberalise the for-
eign exchange laws, the Government has phased out
the FIPB as a nodal body governing foreign invest-
ment. With this change, specific executive ministries
of the Government have been empowered to provide
approvals as required under the FDI policy, and moni-
tor compliance of conditions under the FDI approvals.
This is expected to further simplify foreign investment
processes into India.

Insolvency Code, 2016: The Insolvency and Bankrupt-
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have seen significant changes in the corporate gover-
nance regime in India. Corporates and regulators alike
are keen on establishing a structured corporate regime
to ensure effective governance of companies. Recently a
committee on corporate governance formed by the Se-
curities and Exchange Board of India (“SEBI”), namely
the Kotak Committee has issued its report with over
a hundred recommendations, which may result in a
complete overhaul of the corporate governance norms
in India, if implemented. However, given that SEBI only
regulates public listed companies, other regulators such
as the Ministry of Corporate Affairs have already raised
concerns on the jurisdiction of SEBI to recommend
these changes and the implementation of the recom-
mendations of the Kotak Committee. It will be interest-
ing to see if the regulators are willing to work harmoni-
ously to improve the corporate governance norms.

Oliveira: One important development recently under-
taken by Cade was the new Guideline for Horizontal
Merger Transactions analysis (known as “H Guide”).

The new guideline has brought important improve-
ments upon the original one clarifying the methodol-
ogy used by the agency in horizontal mergers.

The first guideline was approved by the Joint Ordinance
SEAE/SDE n° 50, in 2001, to achieve the goals of Law n°
8.884/1994. This new Guideline, however, was written
based on Articles 88 and 90, item I to IV, of the Brazil-
ian Competition Act, of 2011, and on better practices
adopted by other important jurisdictions such as the
U.S. Department of Justice (“DoJ”), the Federal Trade
Commission (“FTC”) and the European Commission.

It is worth mentioning that the methodology presented
in the guideline is neither compulsory nor meant to ex-
haust other alternative methods of analysis. Each ana-
lytic process must be suitable to each practical case. The
H Guide aims at improving CADE s transparency and
provide instruments to analyse the net non-negative ef-
fect of a merger on the market and consumer welfare.

Besides the classical merger type of analysis, the H Guide
innovates by presenting a complementary alternative
methodology. The classical merger analysis follows four
steps: (i) relevant market identification, (ii) concentra-

tion level analysis, (iii) possibility of abuse of market
power — entry barrier and rivalry and (iv) economic ef-
ficiency. A fifth step was added to the classical analysis,
which is possibility of purchasing power. The alternative
methodology considers complementary instruments
(e.g.: counterfactual analysis and simulations) and other
factors might be affected by the merger (elimination of
mavericks, two-side market, and others).

Davidson: Recently, foreign investments such as Rus-
sia’s acquisition of 20% of U.S. uranium that occurred
during the Obama administration and involved Clin-
tons and the Clinton Foundation have come under in-
creased scrutiny. In addition, Chinese acquisitions of
U.S. companies across industries are at an all-time high,
setting new records. Chinese companies, most of which
are Chinese government-owned have been investing in
American businesses across industries that include new
vehicle technology, energy resources such as coal min-
ing and metals, food processing, technology, and even
entertainment.

This has prompted the U.S. Government to raise con-
cerns with foreign transactions, particularly Chinese

DECEMBER 2017 13



ROUND TABLE: MERGERS & ACQUISITIONS 2017

CorporateLiveWire

investments and acquisitions. Congress recently pro-
posed legislation that would authorise the U.S. Depart-
ment of Commerce to perform a review of foreign in-
vestments to determine their impact on U.S. economic
interests and industries. The proposed United States
Foreign Investment Review Act of 2017 proposes that
the Commerce Department undertake a new review
of foreign investments in and acquisitions of U.S. busi-
nesses distinct from national security reviews con-
ducted by the Committee on Foreign Investment in the
United States (“CFIUS”). The legislation would provide
the government agency with authority to approve, bar,
or require alteration of a transaction based on its con-
sideration of long-term strategic economic interests of
the United States.

Most pundits expect that such legislation will likely
pass and have a slowing effect on the recent race-paced
level of cross-border transactions.

Schrijver: 2017 has been a reform-heavy year for the
Belgian M&A market. An important incoming re-
form is based on the Belgian government’s agreement
on corporate tax reform. This, among other changes,
will decrease corporate income tax from 33% to 25%
by 2020, abolish capital gain tax on shares held longer
than one year and abolish fairness tax based on an ECJ
ruling. Capital reductions based on tax reserves will be
requalified into dividend distribution, meaning they
will no longer be tax-neutral. Furthermore, the Eu-
ropean Anti-Tax Avoidance directives will be imple-
mented, resulting in a maximum interest cap of 30%
for intra-group loans, and exit taxation.

Other reforms are the new Anti-Money Laundering act
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establishing an Ultimate Beneficial Owners-register, in
implementation of an EU directive, and the new Col-
lateral Act, creating the new national pledge register,
which is expected to enhance the granting of credit to
companies.

Currently the government is also working on the long-
awaited new Companies Code, which will simplify and
clarify corporate law in a significant manner, relax cur-
rent restrictions and adapt corporate law to recent de-
velopments in European law.

Tatsuno: The Ordinance on the Act on Labor Contract
Succession in a Company Split (the “Ordinance”) and
guidelines thereto (the “Guidelines”) were amended
last year to reduce the impact of a company split on the
affected employees in the split company. These amend-
ments (the “Amendments”) aim at obtaining the un-
derstanding and cooperation of the affected employees
and labour unions in a company split through holding
informal and formal consultation with employees, pro-
viding sufficient advance notice to employees and la-
bour unions, and allocating an adequate period within
which certain categories of employees may object to the
transfer of their contracts to the successor company.

Additionally, new guidelines concerning matters to
be considered by companies in business transfers and
mergers came into effect last year to (i) ensure that com-
panies obtain the genuine and informed (as opposed to
the coerced or misguided) consent of their employees
before such employees may be transferred as part of a
business transfer and (ii) enhance the mutual under-
standing between the transferor and its employees so as
to facilitate a smooth business transfer.

3. How has Brexit impacted (i) inbound and (ii) outbound M&A activity?

Newton: The biggest Brexit impact I have observed is in
the board room. Directors and CEOs are waking up to
the importance of challenging their assumptions. Pre-
viously, many boards and leaders had assumed “Brexit
will never happen”. This, along with other rapid changes
in world events, has provided a catalyst for change in
approaches to risk.

Leading companies are now looking at the stability of
their global platforms, the assumptions underpinning
growth and prosperity. In Europe, this is driving M&A
activity because companies do not want to be exposed
to unnecessary risks. Previously, having a base only
in the UK, or only in another EU nation would be ac-
cepted, whereas today companies are choosing to have
a physical presence in both areas.

Wright: As previously highlighted the main issue for
corporate buyers looking at UK companies as a way
of expanding their own growth is the uncertainty sur-
rounding not just Britain’s future relationship with the
EU, but also it would seem the stability of the current
government. Many commentators note the govern-
ment seems racked with in-fighting and appears very
distracted from the key task of negotiating the best deal
possible for the country after Brexit in March 2019.

When looking at inbound cross-border activity, it is not
so surprising to see a significant downturn on previous
years. Foreign buyers have accounted for 56% (£86 bil-
lion) of inbound deal flow as of the end of Q3-2017. This
compares with a total value of £220 billion in 2016, of
which 64% of these deals happened in Q3, immediately
after the Brexit referendum. This suggests that foreign
buyers saw the comparative cheapness of UK companies,

due to the devaluation of sterling, as a limited window of
opportunity to be taken advantage of.

UK acquirors of foreign businesses are certainly not
showing any signs of concern about the impact of all
this domestic uncertainty on their own growth am-
bitions. The last three years have seen each year set a
record on the previous, with 2015 originally being the
first year that saw UK acquirors spend more on foreign
targets than the previously recorded high in 2007. The
first three quarters of 2017 have already surpassed the
total figure recorded for all of 2016, with £120 billion of
announced deals. This boom in outbound activity re-
ally does make sense from a strategic perspective. If the
UK is unable to secure trade deals that are comparable
with those that it benefits from as being part of Europe,
how else are UK companies that trade internationally
going to be able to continue with easy access to global
markets unless they own a company that still operates
from within the EU or is based in another country that
already has established trade agreements?

Schrijver: Undeniably, the uncertainties resulting from
the instable political climate of the last 18 months —
Brexit and the political elections (US, France, The
Netherlands, Austria) — have had an impact on the
M&A activity in Belgium and Europe. Whilst, at pres-
ent, the Belgian appetite for deals is rather modest com-
pared to the M&A boom in 2015 and the first half of
2016, M&A appetite is expected to remain stable in the
coming years. Specifically, the TMT sector has been the
catalyst of M&A activity in Europe since Brexit and will
increasingly continue to do so in the near future.

The Belgian M&A activity has remained robust with an
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increase in closed deals during the first half of 2017 by
Belgian bidders including Solvay, UCB, House of Tal-
ents, Mediahuis and Besix. Moreover, the Belgian M&A
market has seen some large transactions involving for-
eign bidders for Belgian targets, including Betafence,
ADB Safegate and Eni Belgium. These transactions
usually involve Asian investors as they remain highly
interested in European targets with a specific interest
in German businesses and Brussels-based companies
serving as gateway to the EU’s single market.
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According to statistics, a slight increase in worldwide
completed deals involving Belgian bidders can be seen
during H1-2017.

Interestingly, in the UK itself, after the prevailing un-
certainty, a small post-Brexit boom took place in Q4-
2016 with foreign acquirers taking advantage of a much
weaker GBP.

4. What types of transactions are at greatest risk of an antitrust challenge?

Oliveira: The Brazilian Competition Act (Law N°
12,529/2011) determines that mergers that “result in
the elimination of competition in a substantial part of a
relevant market, that may create or strengthen a domi-
nant position, or that may result in the domination of
a relevant market” should not be authorised by CADE.
According to the law, a dominant position takes place
when a company or a group of companies is capable
of unilaterally or co-ordinately changing market condi-
tions or when it controls 20% or more of the relevant
market considered. The law states that both the domi-
nant position and lessening of competition test should
be assessed, but most decisions rendered by CADE
tend to focus more on the first test rather than the lat-
ter, given that a merger would normally be cleared by
CADE if such transaction does not create or strengthen
a dominant position.

These types of mergers may be cleared by CADE if they:
(i) cumulatively or alternatively (a) increase productiv-
ity or competitiveness, (b) improve the quality of goods
or services, or (c) encourage efficiency and technologi-
cal or economic development; and (ii) a relevant part of
the resulting benefits is transferred to consumers.

Schrijver: It goes without saying that large, cross-bor-
der M&A transactions, including businesses in differ-
ent jurisdictions, that require antitrust clearances to
be obtained from several (supra)national competition
authorities, are at greatest risk to become subject of an
competition law challenge as they have to comply with
multiple national competition law regimes. For the larg-
est global M&A deals, it is not uncommon for parties to
have to file notifications in more than a dozen jurisdic-
tions around the world. Globally, there are more than

90 merger control regimes, each with differing merger
control notification requirements.

Apart from merger control legislation, in order to as-
sess the potential risk of antitrust challenges, it is im-
portant to see whether the negotiating parties are active
in the same horizontal market (and are thus competi-
tors), find themselves in a vertical commercial rela-
tionship (e.g. distributor and manufacturer) or are two
(or more) totally unrelated businesses (e.g. bakery and
bicycle store). Needless to say, an M&A transaction
between two companies active on the same horizon-
tal market will be at greatest risk of an antitrust chal-
lenge given the fact that they are direct competitors and
agreements concluded between them have a fair chance
of limiting competition in the market on which they
are active. Such horizontal agreements, in particular,
require thorough scrutiny of competition authorities to
ensure sufficient competition in the market. However,
this does not entail, that vertical agreements — between
two actors on a different level in the supply chain (e.g.
distributor and manufacturer) — cannot have anti-com-
petitive effects, but the risk is of course smaller as they
will not be competing directly with each other.

Another important antitrust consideration is the shar-
ing of commercially sensitive information between two
(initial) competitors that are planning to engage in an
M&A transactions. Not only after closing the deal, for
instance, when a new vehicle to collaborate has been es-
tablished (i.e. joint venture), but also in the pre-signing
phase anti-competitive effects may occur. When nego-
tiating an asset deal, share transfer, mergers, spin-offs,
etc., commercially sensitive information might already
be exchanged between the negotiating parties-compet-
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itors which might be regarded as ‘coordinated practices’
or ‘tacit collusion’ (cf. article 101 TFEU), resulting in a
competition law infringement on the part of both par-
ties. As such, companies should always be careful when
disclosing trade-sensitive information during a due
diligence, particularly when such disclosures are not
ancillary to a lawful purpose. Having detailed informa-
tion on, for instance, a competitor’s prices, costs, cus-
tomer contracts, wages, and other such sensitive data
can enable a company to restrain competition by fixing
prices or restricting output. Although the actual act of
exchanging information is not illegal, it can potentially
raise an inference of an illegal agreement to restrain
competition.

Tatsuno: M&A transactions with exposure to the Chi-
nese market, such as acquisitions of Japanese compa-
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nies with Chinese subsidiaries, may trigger merger
control filing requirements under the laws of China. As
the timeline for obtaining the approval of the Anti-Mo-
nopoly Bureau of the Chinese Ministry of Commerce
could vary from transaction to transaction, this could
present risks in transactions that are time-sensitive.

Additionally, the Japan Fair Trade Commission (the
“JFTC”) is now considering the regulation of data us-
age. Amongst other things, the JFTC may prohibit the
usage of market dominance to collect and monopolise
data, on the basis that such activities violate anti-trust
laws. Should such activities be regulated by the JFTC
through its guidelines, regulatory risks may arise in ac-
quisitions involving Japanese targets that deals signifi-
cantly in data.

5. What are the most important factors to consider when conducting due
diligence? How is technology changing or adapting the role of due diligence?

Jhunjhunwala: Given the evolving stringent gover-
nance requirements, due diligence has become a key
component in transactions for investors. While typi-
cally deal breakers stem from commercial issues, inves-
tors have become cognizant of the implications of legal
non-compliances in the long term. Primarily, risks for
the investors are associated with non-compliance with
laws, such as mandatory approvals which have not been
sought from the requisite regulators. Even if such risks
are capable of being regulated, it may take considerable
time for the regulators to record and regulate such non-
compliances, resulting in a delay of the completion of a
transaction. Further, approval of the transaction from
multiple regulators may also be a considerable chal-
lenge given that the regulators may take contrary views
on the transaction, resulting in delay and uncertainty.
From a diligence perspective, issues such as non-pay-
ment of stamp duties on instruments, non-payment
of mandatory registration duty on mandatorily regis-
terable instruments, termination of contracts due to
‘change of control’ provisions, are some of the impor-
tant factors to be considered while conducting a legal
diligence. Therefore, advisers must adopt a more holis-
tic and focused approach towards diligence, including
understanding the requirements and concerns of the
sector in which investment is being made.

With the advancement of technology, it is becoming
easier to conduct diligence by accessing documenta-
tion in a virtual data room, instead of conducting the
diligence physically. This has drastically reduced the
time spent on diligences. Further, a number of IT/ITES
companies are promoting the use of specific software
to be used during the diligence, to make the diligence
process time efficient and focused. Law firms and oth-

er professional advisers are also welcoming the use of
technology in the conduct of a diligence exercise. With
the increased use and reliance on technology, digitisa-
tion throughout the country is being promoted. Most
Indian governmental authorities, central and state have
digitised public documents, which has ensured easier
access and time efliciency, during a diligence. Having
said that, a lot needs to be done further as India still
lacks consolidated public databases for several items,
including, in relation to a simple item such as a litiga-
tion search.

Newton: Due diligence is an interesting challenge to
address. What you may have observed is that organisa-
tions tend to put a tremendous focus on financial, tax,
and asset/IP due diligence. What is missing is a detailed
study of the key people. Within the target organisation,
there are 10 to 15 leaders that are making the business
as successful as it is today, and can be leveraged for the
future. What are the intentions of those business lead-
ers? Are they aligned with remaining in the business?
What makes them satisfied about their career? How
will they fit in the new company? How will their capa-
bilities assist in realising the new strategy?

Technology is changing the traditional due diligence
and audit, making it faster, more accurate and requiring
less people. Yet this is still not addressing the most criti-
cal issues. In most M&A deals, the new owners have a
plan of what they will do with the target. Up to 70% of
acquisitions never achieve their original goals. This is
a strategic issue, a people issue, and an area that must
be addressed in due diligence. At the moment, this is
ignored often because the people responsible for the
due diligence are from legal and finance. I recommend
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adding key members to the team to make sure there is
a clear understanding of not only the financial stability
and legal position of the organisation, and also from
a human side. Keeping those key leaders and ensuring
they can work within your new organisation is the key
to success.

Popadopoulos: When companies in most sectors
merge or acquire targets, they often neglect cyberse-
curity as an element in their due diligence. Companies
need to assess whether a target has already been hacked
and also what risks exist for it to suffer a high-conse-
quence breach or disruption in the future. This depends
not just on the target’s technology but also on its gov-
ernance, policies, the nature of the business, and how
resilient it is. Equipped with this information, a com-
pany can negotiate better valuation, indemnifications,
or other protections. When Verizon was buying Yahoo,
we learned that Yahoo had suffered a major breach,
and Verizon ultimately negotiated a price reduction of
$350m and better liability protection, but it is fortunate
that Verizon found out before the deal was closed. If it
hadn't, it might have overpaid and incurred unexpected
liability risk. The cybersecurity community has an ad-
age: “There are two kinds of companies: those that have
been hacked and know it, and those that have been
hacked and don’t know it yet.” This is true across all sec-
tors, from critical infrastructure to consumer products,
from retail to insurance to transportation and technol-
ogy. So, any company acquiring or merging with a tar-
get should do due diligence on cybersecurity.

Wright: Pursuing an acquisition is likely to be one of
the most business-critical decisions a CEO and his or
her board will make in the life cycle of a company, be it
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a small privately-owned company or a listed multina-
tional. The need to ensure that the acquisition provides
shareholder value and achieves the strategic growth
identified by carrying out an acquisition rather than
growing the company organically can’t be understated.

Comprehensive due diligence is one of the key factors
to ensuring that having identified what you believe to
be the best target company, you understand it, “warts
and all”, and have a clear view as to how it is structured
and operates.

There are many core areas of the business that should
be reviewed in detail, and working with the right advi-
sors is also important.

Understanding the company in terms of its history,
objectives, future plans and its culture to determine
whether there is a “fit” between the two entities is a
starting point. Ensuring that the company meets its le-
gal obligations and has no legal issues pending, both
from an operational and structural perspective, is most
important. Who are the company’s senior management
team, and will they stay or will they leave because of
the deal? What employee talent lies below the top level
of executives? Detailed information relating to the tar-
get company’s products or services in terms of pricing,
market competitiveness and its intellectual property
are a prerequisite for ensuring that if the acquisition
proceeds maximum revenue gains can be fulfilled. En-
suring that you understand the existing customer base,
the market for the products or services and which com-
petitors are out there are also crucial. A thorough un-
derstanding of the company’s financials and its assets,
whether they be tangible or intangible, should be a pre-

requisite for you as the acquiror to determine whether
you want to move forward with due diligence on the
other business as areas detailed previously.

Due diligence used to be a time-consuming manual
process with large amounts of documents needing to
be exchanged and reviewed by both the buyer’s advi-
sors and the target’s advisors. This information used to
be held in a physical location, which could only be ac-
cessed by one bidder at a time in the case of multiple
bids for a single target company. With the advent of
“virtual deal rooms”, where the information generated
for all the different aspects of due diligence is held in a
central and secure location on an extranet, information
can be shared and accessed in a timelier manner by the
appropriate people.

Increasing advancements in artificial intelligence has
recently seen the arrival of technology companies spe-
cifically targeting the due diligence process. The pro-
cess inevitably includes the need for advisors to review
large amounts of lengthy and often detailed documents
looking for critical pieces of information. If the use of
artificial intelligence can help pin point the relevant
information that then becomes subject to a “manual”
review, then this technological development will be an-
other game changer when it comes to the M&A deal
process.

Schrijver: There are many reasons for conducting due
diligence, including the following:

» Confirmation that the business is what it ap-
pears to be;
+ Identify potential “deal killer” defects in the tar-

get and avoid a bad business transaction;

* Gain information that will be useful for valuing
assets, defining representations and warranties,
and/or negotiating price concessions; and

* Verification that the transaction complies with
investment or acquisition criteria.

The amount of due diligence that needs to be conduct-
ed is based on many factors, including prior experi-
ences, the size of the transaction, the likelihood of clos-
ing a transaction, tolerance for risk, time constraints,
cost factors, and resource availability. It is impossible
to learn everything about a business but it is important
to learn enough such that you lower your risks to the
appropriate level and make good, informed business
decisions.

Every transaction will have different due diligence pri-
orities. For example, if the main reason you are acquir-
ing a company is to get access to a new product they are
developing to accelerate your own time to market, then
the highest priority task is to ensure that the product is
near completion, that there are no major obstacles to
completion, and that the end product will meet your
business objectives. In another transaction, the highest
priority might be to ensure that a major lawsuit is going
to be resolved to your satisfaction.

The information produced by companies is greater than
ever, and increasing. Many estimate that the volume of
data has doubled in the last two years, and it is forecast
to double again in the next two. Data processing and
data analytics become more and more important.

Many clients are used to using tech and expect their
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A due diligence review typically involves

large legal teams going through

documents (physical data room or more

and more virtual data rooms) looking

for litigation issues, key contract clauses

(e.g., change of control, assignment,
liability, termination, etc.), corporate

governance, intellectual property, etc.

advisors to be able to do similar things, and provide in-
formation. Due diligence will be less about hours but
more about value that advisors can provide.

A due diligence review typically involves large legal
teams going through documents (physical data room
or more and more virtual data rooms) looking for liti-
gation issues, key contract clauses (e.g., change of con-
trol, assignment, liability, termination, etc.), corporate
governance, intellectual property, etc. Generally, it takes
many hands and many hours/days to complete. There
are now tools that can automate this process using Al,
including finding specific legal concepts and generat-
ing written reports about what was found. This will cer-
tainly have an impact on how the due diligence process
is conducted in the future although it is undoubtedly
the case that experience lawyers will still be required
to draw the conclusions from this data crunching and
provide strategic advice to clients.

Tatsuno: One of the most important factors in an
M&A bid is ensuring the allocation of sufficient time
for the conduct of proper due diligence. This would of-
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ten mean commencement of due diligence at the early
stages of a bid. Besides giving a buyer an idea of what
an appropriate bidding price would be, timely due dili-
gence also demonstrates the buyer’s commitment to
the transaction. To achieve a productive and expedi-
tious due diligence exercise, buyers should also draw
up document request lists that are focused on key as-
pects of the target’s business. For example, by target-
ing industry-specific information, buyers can mitigate
information overload and avoid being distracted by ir-
relevant information.

Turning to due diligence technology, software develop-
ers are now coming up with applications that are expect-
ed, in the near future, to be capable of quickly identifying
and summarising information that is material to specific
transactional contexts. Going forward, these develop-
ments are expected to transform the way due diligence is
conducted globally. The last few years, however, have not
seen any major technological disruption of the manner
in which legal due diligence is carried out. This is par-
ticularly the case in Japan, where information is available
predominantly in the Japanese language.

6. Can you outline the importance of implementing an effective post-merger

integration strategy?

Newton: The post-merger integration strategy will de-
termine the degree of success of the acquisition. Too
often, there is euphoria surrounding the completion of
the deal, and integration is left as an after-thought. Ad-
ditionally, while a number of professional advisors are
used to completing the transaction, it is often assumed
that management alone will be able to manage the post-
merger integration responsibilities.

The impact on all stakeholders in the acquired firm
need to be considered for integration to be a success.
Particularly in the case of a foreign acquisition, there
are a number of important considerations that must be
addressed.

In discussing strategy, one of those most successful
integration approaches I have seen work is the instal-
lation of a common process for strategy within both
the new acquisition and the acquiring company. This
common process platform serves as a way to rationally
discuss the key decisions that must be made, removing
emotion and legacy from the new opportunities.

An overlooked consideration in post-merger integra-
tion is the impact culture will have on the business.
Today, many acquisitions can involve very different
cultures, as for example when an Asian firm acquires
a European firm, or an American firm is acquired by a
French conglomerate. It is not enough to say “delegate
this to HR” or “it will work itself out.” There needs to be
a program put in place from the entire leadership team
top down that addresses how this can be managed.
Large scale failures, such as the Mercedes/Chrysler ac-
quisition, were a result of poor cultural fit, and no reach
to integration. In the most successful cases, what you

observe is that the CEO, the board, and senior manage-
ment had a well thought through process they installed
to ensure the transition was managed successfully.

Popadopoulos: When companies merge, they often fo-
cus on integrating products and sales, plus rationalis-
ing some straightforward corporate functions that be-
come redundant and can deliver cost savings, but they
ignore plans to merge IT and especially IT Security.
Sometimes, management will even declare a decision
not to integrate, but this rarely works: employees from
the merging companies who are told to work together
soon want to be able to dial each other’s extensions on
a joint phone system, share documents within a single
technology platform, or email each other using a stan-
dard naming format. Even companies that plan to keep
IT networks separate end up stitching them together.

Merging IT Security without a plan can be profoundly
consequential for a few reasons. Firstly, if one IT sys-
tem is already infected and is connected to another IT
system without proper security, the second system can
become infected.

Secondly, even if there is no existing compromise, fail-
ing to integrate IT Security creates additional risk. Cy-
bersecurity is already an uphill battle that requires co-
herent execution across management and down to the
analyst level. It also requires diligent execution of ev-
erything from the fundamentals (like patching systems
quickly to avoid the kinds of effects we saw with the
global spread of the WannaCry malware in 2017) to the
sophisticated stuft (like a threat-hunting team looking
for adversaries in the network). This kind of diligence
requires employees who are motivated and focused. Ef-
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fective cybersecurity also requires multi-year forecast-
ing to match up the evolving threat space, desired tech-
nology acquisitions, and personnel time to implement
them.

All of these essential ingredients go out the window
without a plan. Budgets and procurement stall. Em-
ployees become distracted and make mistakes. Dif-
ferent people pull in different directions. Ultimately,
IT security becomes degraded, and the risk of getting
hacked goes up.

Finally, failing to integrate IT Security effectively is a
missed opportunity. Two companies coming together
could pool their information security talent, which is
in short supply, to eliminate redundant tasks, focus on
strengths, and share best practices. Merging companies
may also be paying for similar technologies under dif-
ferent contracts, which could be rationalised to save
money. Finally, negotiations with security providers
and oversight of third parties is easier for a bigger com-
pany that can exercise more leverage in negotiations. In
sum, a company that combines its information security
teams in a planned way can achieve better results.

Wright: Having a clear and well thought out post-
merger integration strategy is the final part of the M&A
deal equation. Ensuring that having identified the right
company to buy, carrying out in-depth and thorough
due diligence, and then knowing how you are intend-
ing to integrate your acquisition are critical. As a buyer
if each of these elements has been done correctly, you
have given yourself the greatest chance of achieving a
successful deal and increasing shareholder value and
the return on your undoubtedly substantial investment
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in getting the deal completed. It is also imperative that
the acquiring company allocates sufficient resource
either internal, external or a combination of both, to
work on the integration of the target company. There
will be a lot to do and it is a critical time, which if not
planned and executed effectively can result in a sub-
optimal result, the effects of which will be felt for many
years to come.

The due diligence process should have identified areas
of synergistic opportunity over and above what may
have been perceived prior to having a more detailed
look at the target. It may also have identified any areas
of potential cost savings. In order to capitalise on these,
the post-deal integration should be carefully planned,
allowing for sufficient resources and appropriate tim-
escales for each phase of the integration to make sure
that nothing is overlooked as the target company is ab-
sorbed into the buying company.

Communicating the strategic rationale for the deal and
the future vision of the new entity is also key for both
the employees of the acquiror and those of the target
company who will no doubt be wondering what this
deal means for them in terms of job security and their
futures.

Davidson: Mergers that are considered disappoint-
ments or outright failures range to 70%, but even at the
lower range estimate of 50%, these statistics reflects mis-
erably on acquisitions achieving value creation. With-
out question, weak post-merger integration planning
or no plan at all, is a primary reason for failed mergers.
Integration is every bit as hard - or even harder - than
the deal making itself.

Integration is complex since it covers a huge range of
issues that must be considered mostly simultaneously —
employee retention — particularly of the right employ-
ees — products and customer maintenance, company
image and branding, performance measurement and
management, administrative and facilities consolida-
tion to rationalise operations, IT systems and process-
es, and much more.

Without a solid, well-conceived and professionally
guided post-merger integration strategy that is well
executed, the transaction is likely doomed to under-
performance or worst, total failure. At a minimum, the
transition plan must:

* Be implemented fast and in a minimal time
frame — over months rather than years - to dra-
matically raise the odds of merger success.

* Include merger-tailored incentive programs to
drive productivity and success during the tran-
sition.

+ Communicate, explain, and then communicate
again to reinforce understanding and commit-
ment to the integration strategy throughout the
transition period.

* Manage rather than be managed by the inevi-
table employee turnover by proactively retain-
ing quality employees, while culling marginal
employees as part of the consolidation process.

* Protect the bottom line - measure productiv-
ity and continue to drive profitability - stay
customer focused and reposition to serve the
defined marketplace, retain top talent, and sta-
bilise the merged organisation quickly rather
than slowly and methodically.

In short, place no less importance on the post-merger
integration strategy as on the deal-making itself. Cor-
rectly define priorities and continuously focus on them
throughout the entire implementation process.

Schrijver: Research shows that only about half of the
M&A transactions conducted are successful. The most
successful companies seem to be top link effective
strategic formulation, pre-merger planning and post-
merger integration. Having all three components is
critical for success:

* Avision, strategically formulated, for where the
company is going and how the deal fits. Com-
panies then identify the appropriate targets and
get the deal done.

* A pre-merger process that targets companies
with the right capabilities, gets the deal done
and begins the integration through rigorous
planning and building of trust among the play-
ers.

* A post-merger process that seeks to capture
well-defined sources of value and is led in a
way that captures as much value as possible as
quickly as possible.

Tatsuno: A successful and efficient integration process
is often dependent on key persons at the target com-
pany. It is therefore important, even as early as the due
diligence stage, for the acquirer to identify those per-
sons who will be key to a smooth integration and suc-
cessful future operations. Once identified, the acquirer
should as soon as practicable, whether by providing
reassurance or discussing future incentives, induce the
key persons to stay with the target company.

The posting of suitable key persons from the acquirer
to the target company often also enables the acquirer
to “win the hearts and minds” of the target’s person-
nel, through the establishment of rapport between the
acquirer and the management team at the Japanese tar-
get company, and as the alignment of their respective
visions.
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7. What are the key issues that need to be considered by a foreign investor when
planning an investment in your jurisdiction?

Jhunjhunwala: In order to achieve determined results,
foreign investors must strategically consider multiple
aspects of deal making, specifically those related to the
local norms of jurisdiction in which they wish to invest.

India, is still at the nascent stages of liberalising foreign
investments, and therefore due consideration needs to be
given to the local laws, structures used in similar transac-
tions, reactions of regulators in the past in similar trans-
actions, the type of entities to be established, etc.

While most foreign investors are cognizant of the sec-
tor and industry in which the investment is proposed
to be made, they must be willing to understand and
appreciate the practical aspects associated with the lo-
cal governance of the target company and the local nu-
ances associated with each sector. For instance, in the
pharmaceutical sector, the licensing authorities in each
state may have a contrary view on the requirement of
applying for a fresh license upon a ‘change in constitu-
tion’ of the investee company, upon the completion of
a transaction.

Additionally, the investors must be cognizant that one
or more regulatory approvals may be triggered for the
consummation of certain transactions, and must there-
fore work with the counter-party to minimise regula-
tory exposure. For instance, if the deal envisages appli-
cations to be made to one or multiple regulators, parties
must work harmoniously to prepare the applications in
advance, in the prescribed format, to prevent any de-
lays.

From a structure perspective, investors must be advised
on the implications of investing in different instru-
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ments, such as equity, debt or convertible instruments.
There are also some limitations around assured returns
on investments for foreign investors — there have been
some recent favourable court rulings around that, but
the larger structuring issue still remains. Tax benefits
and considerations, should be appropriately consid-
ered, to minimise exposure of tax liability to the inves-
tor and the target.

Newton: I think most foreign investors already cov-
er some of the headline issues: intellectual property,
trademarks, pricing, labour relations, assets, legal re-
strictions, anti-trust, for example.

There are a few areas though that are neglected, and can
be costly long term. Compliance is an area that is often
not looked at carefully by foreign investors. Large, suc-
cessful, conscientious firms, such as GSK, have recently
been subject to negative press and large fines due to
compliance issues in China for example. When entering
into a foreign market transaction, it is critical to take a
close look at how compliance has been approached in
the target firm, what the culture inside the company to-
wards compliance is, and how it will be integrated into
the acquiring company.

Secondly, a number of companies were recently “caught
out” when China began rigidly applying foreign ex-
change repatriation restrictions and capital controls. The
State Administration of Foreign Exchange (SAFE) em-
ployed longer than average waiting periods on approval
for overseas payments, and requested additional docu-
mentation which was difficult for many multinationals
to produce quickly and accurately. The question should
be asked “As we invest in this foreign market, what capa-

bilities do we need to invest in to be successful?”

What I recommend to business leaders is to take a
careful look at your foreign investments, and invest-
ment plans, and build a matrix, listing the capabilities
required, and your current state of readiness. For the
highest impact on business areas, ensure that if you do
not have the capabilities today, you are investing to be
ready tomorrow.

Popadopoulos: Cybersecurity technology companies
are critical links in national, corporate, and personal
security. As a result, the nationality of the controlling
party of a cybersecurity company can play a role in cus-
tomer preferences, both in the enterprise and personal
market. To take an extreme example, the U.S. govern-
ment is currently battling with Kaspersky, a Russian an-
tivirus company, because of its alleged ties to the Rus-
sian government. The U.S. Department of Homeland
Security ordered all federal agencies to remove Kasper-

sky from their systems, and major companies like Best
Buy, Office Depot, and Staples took note and stopped
selling Kaspersky to customers. Of course, this is an
extreme case: the founder of the company was once
trained by Russian intelligence, and U.S. government
officials allege clear links to Russian intelligence today.

Even in this case, Kaspersky has had a successful busi-
ness in the U.S. for years, at least before the U.S. gov-
ernment became more vocal in recent months. So, a
company with a foreign investor, especially from a non-
adversarial nation-state, can absolutely succeed in busi-
ness, but customer preferences with regard to nation-
ality are worth evaluating. This is particularly true for
companies that want to sell to the Federal government,
and in cybersecurity, getting the credential of having
sold to the Federal government is often an important
validator for a company selling cybersecurity solutions
in the commercial space.
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The second question investors should explore is data
flows. Countries are tightening rules about data pri-
vacy, what data can cross borders, and what condi-
tions need to be met by companies that have a presence
somewhere or sell to citizens of a particular country.
If the company’s product requires pulling lots of data
back to a central cloud to perform big data analytics,
or if the company collects lots of Personally Identifi-
able Information, these are important considerations,

though probably not deal-breakers.

Finally, like any investor, foreign investors in cyberse-
curity should consider what strategic value they bring
to the table for their prospective portfolio company, be-
sides capital.

Oliveira: Brazil has a huge economic potential in terms
of investments opportunities and market size. The
problem, however, consists on coping with structural
bottlenecks. The Global Competitiveness Index 2016-
17, for instance, points the five most problematic factors
for doing business in the country, which are tax rates,
corruption, tax regulations, inefficient government bu-
reaucracy and policy instability. Regarding competition
issues, though, it is possible to distinguish four other
peculiarities found in many emerging markets, includ-
ing Brazil, that are also important to consider:

(i) In emerging economies, many relevant markets tend
to be smaller and show higher concentration ratios than
in mature economies. Many of these economies are late
comers in the industrialisation process which implied
greater volumes of initial capital from the beginning
(and consequently higher barriers to entry). Moreover,
high protection from foreign competition during the
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import substitution periods was a common character-
istic of many countries. In most cases, the result was
very high concentration rates, especially for the basic
industrial inputs.

(ii) Entry barriers tend to be higher. Several reasons are
associated with this fact, such as a lack of good infra-
structure and high transaction costs for doing business.

(iii) The informal economy tends to be large in emerg-
ing economies and is usually not considered in antitrust
analysis, but it does affect the competition dynamics.

(iv) Strong state intervention leads to several market
distortions. In fact, many entry barriers are created by
distortionary policies.

Wright: Until March 2019 and the formal exit of the
UK from the European Union, no one is really going
to know how Brexit will affect the UK in terms of its
global trade agreements, migration, legislation and the
rights of its citizens before this date.

This means that when looking to invest in UK compa-
nies, either via acquisition or the establishment of a new
business operation, foreign-based organisations doing
so will have to look carefully at the potential business
risks they may face and ultimately should have a strat-
egy should the doomsday scenario of a “Hard Brexit”
happen.

The UK has long been a gateway for international
companies looking to access the collective European
market as a destination for their products and servic-
es, and this could be severely impacted by Brexit. The

availability of a culturally diverse workforce helping to
bring about increased competitiveness within the glob-
al marketplace could be lost. London has historically
been viewed as one of the world’s top global financial
hubs. It has a leading global share of trading in many
international markets and is also the European capital
for hedge funds and private equity funds. If London
were to lose its automatic “passport” right to do busi-
ness across Europe this may well encourage foreign in-
vestors to pick easier countries in which to carry out
foreign direct investment.

Schrijver: In Belgium, it is important to take note of
the regional differences between its regions of Brussels,
Flanders and Wallonia. Furthermore, the regulatory
system in Belgium can be confusing and formalistic,
requiring the assistance of local experts. A first mat-
ter to take note of is that hostile takeovers are possible,
but rare. Belgian corporate law also has strict disclo-
sure and transparency obligations when it comes to
acquiring stakes in a company. There is also an obliga-
tion of negotiation in good faith. Particularly impor-
tant is, while letters of intent are common, a deal will
be binding once there is agreement on the price and
the object of the deal, which are the essential elements.
Furthermore, the due diligence process is particularly
important in the Belgian M&A market, as it is the main
method for risk-assessment.

Tatsuno: Labour issues are one of the key consider-
ations for foreign investors in Japan. Japanese labour
law prohibits the unilateral dismissal of employees un-
less such dismissal is, among other factors, “objectively
justifiable”. The standard for proving objective justifi-
cation is so high, however, that it is extremely difficult

for any employer in Japan to unilaterally terminate an
employment contract. Foreign investors with the inten-
tion of undertaking pre/post-merger integration that
involves reduction in Japanese employee headcount
should accordingly bear this in mind.

Because of the traditional culture of lifetime employ-
ment, unilateral dismissal of employees in Japan can
also be frowned upon as socially inappropriate. As an
extension of this, employees in Japan generally expect
to enjoy the same, if not a higher, level of employment
conditions (such as in respect of salary and benefits) as
the years of their service increase. Accordingly, foreign
investors have to be careful, and should consult with la-
bour lawyers, when offering reduced employment con-
ditions as part of post-merger cost reduction measures.

To pre-empt such problems, prior communication with
employees of the target Japanese company, carried out
with understanding of local sensitivities, is often under-
taken well before the consummation of the transaction.

When investing in Japan, foreign investors should also
be mindful of the need to hold on to key persons at the
target company, because they are often instrumental in
ensuring a smooth ownership transition, especially in
the technology sector. It is therefore essential to ensure
that key employees at the target are not made to feel
that their jobs are at risk because of the transaction, or
that they would diminish in value in the course of any
post-transaction restructuring.
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8. Which (i) jurisdictions and (ii) industries currently provide the best M&A
opportunities? What are the advantages and disadvantages of the various

different types of deal structures?

Newton: Industrials today offer many excellent op-
portunities. In Northern Italy, for example, there are a
stable of family controlled firms that possess valuable
IP, have highly qualified staff in production and R&D,
and can provide a pipeline of new technology for mul-
tinationals. As many of the firms are entering new gen-
erations, and they look at how to continue to grow, an
investment from private equity, or from adjacent indus-
tries, becomes a viable solution.

I recommend taking a close look at companies in the
metal and plastics businesses, as there is a high level of
know how, in some cases good brand recognition, and
industrial expertise that can be leveraged.

Deal Structures is a complex topic. What I would say
is that in the case of deciding on a Joint Venture, be
sure that all the terms are exceptionally clear from the
beginning. What we have seen repeatedly in possible
JV transactions is that there are some unsaid assump-
tions which, if not made clear, become “deal killers” or
at least points of heavy friction in the transaction. One
way to clear potential issues is to hold a two-day stra-
tegic session where the topics are laid out, the assump-
tions are written and made clear, and the parties come
to an understanding. This upfront investment can save
potential disputes following a JV implementation.

Oliveira: There are a lot of interesting M&A opportu-
nities in Brazil right now, especially among infrastruc-
ture such as the water & sanitation sector. There are two
main reasons for that:

Firstly, Brazil has a historical infrastructure gap,
whether measured in terms of the physical capital
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stock or of the infrastructure services quality. Its im-
pact on growth is significant and extensively covered
on the literature. Since 1980, when investments in in-
frastructure started to decrease rapidly, real GDP per
capita growth has averaged at a mere 0.7%. Calderén
and Servén (2004), for instance, found that if Brazil’s
infrastructure stock and quality were to catch up with
South Korea, per capita GDP growth rates would be
higher by 4.4 percentage points.'

After several ineffective programs aimed to increase
public investment rates, and after the most severe crisis
in Brazilian history in 2015/16, there is a greater under-
standing that investments in infrastructure are essential
for a sustainable growth. The lack of infrastructure and
chaotic economic situation has raised awareness about
the importance of the topic, so the current government
is working in this direction. Last year, the government
announced the Program of Investment Partnerships
(“PPI” in Portuguese), which aims to increase govern-
ment coordination and capacity for project planning
and appraisal. The PPI, whose main objective is to cre-
ate opportunities for national and foreign enterprises to
participate and invest in infrastructure, will be respon-
sible for the project governance and delivery of Public-
Private Partnerships (PPPs) and concessions. 37% over
a total of 146 projects have already been auctioned and
more projects are about to come.

Secondly, Brazil’s fiscal and savings constraints have

1 Calderon, César and Luis Servén. 2004. “The
Effects of Infrastructure Development on Growth and
Income Distribution” World Bank Policy Research
Working Paper, no. 3400.

motivated a privatisation momentum. Even with the
current fiscal adjustment, primary surplus and debt sta-
bilisation should only occur in the middle of the next
decade. In international comparison, public and private
rates in Brazil are low, even relative to Latin American
countries — an average of 18.7% of the GDP between
2005 and 2014, while Colombia had (20.1%), Mexico
(21.4%), India (33.1%) and China (50.5%), according
to IMF data. In addition, many Brazilian infrastructure
groups are involved in the so-called “Lava Jato” opera-
tion investigations and are willing to get rid of valuable
assets.

Among the different sectors included in PPI as well as
in the pipeline of state and municipal governments, the
water & sanitation sector draws the attention. The pri-
vate capital still represents only a small portion of wa-
ter and sanitation companies, with a total of 6% of the
market share in the water market and 12% of the sewage
sector. Over the last few years, concessions and PPPs in
municipalities and partnerships with state companies
were the most adopted type of deals. Municipal conces-

sions will probably gain space in the coming years since
they have a better public opinion due to the fiscal crisis.
Also, there is an expectation for more restricted PPPs
(sewage treatment or water production) with the states
and broad partnerships using subconcessions and with
the BNDES taking care of the modelling process.

Davidson: The health care industry is booming with
more deal-making activity happening now than has oc-
curred in decades, if not ever. The M&A transaction op-
portunities span companies operating the pharmaceu-
tical and biotech sector, hospitals, health insurers, drug
store chains, private equity, family offices, and financial
services firms that invest in the health care sector.

The unsustainably soaring health care costs experi-
enced after the costly, but failed Obamacare program
have driven a shift in the health care market and that
has in turn stirred additional M&A activity. Follow-
ing the mandatory implementation of Obamacare,
health care costs more than tripled the general infla-
tion rate, approaching a 7% level in everything from
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doctors and hospitals to medical devices and drugs. In
response, some of the largest industry players have an-
nounced growth plans that also include M&A transac-
tions. Amazon recently expressed its intent to enter the
pharmaceutical market in its recent seeking of regula-
tory approval to distribute pharmaceutical products in
multiple states.

This has also prompted reactive M&A activity from its
likely future competitors. One prominent example in-
cludes the recent bid by CVS Health for Aetna. CVS,
with $177 billion in revenues generated from nearly
10,000 retail pharmacies and mail-order prescriptions,
represents nearly 25% of the U.S. prescription drug
market. It is also recognised as the country’s largest
pharmacy-benefit manager (PBM). Aetna, itself is a
huge U.S. health insurer with revenues approximating
$63 billion. This transaction would constitute the larg-
est health care transaction yet.

Already, the large UnitedHealth insurer acquired Cata-
maran, a large PBM in 2015, which it merged into its
own PBM, OptumR. Other potential insurance firm
acquisition targets include WellCare, Centene, and Hu-
mana. In addition, the largest standalone PBP, Express
Scripts, is also rumoured to be a potential target.

Alternative structures involving health care M&A
transactions include joint ventures, strategic alliances,
product acquisitions, option transactions, licensing
and collaboration agreements.

Schrijver: Belgium has a dynamic economy and con-
tinues to attract significant levels of investment in aero-
space and defence; chemicals, petrochemicals, plastic
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and composites; environmental technologies; agribusi-
ness; food processing and packaging; health technolo-
gies; life sciences and biotechnology; transport and lo-
gistics; information and communication; and textiles,
apparel and sporting goods, among other sectors. Over
the past few years, Belgium has lost some of its tradi-
tional manufacturing base e.g. in the automotive indus-
try (e.g., Ford, General Motors, Caterpillar).

Tatsuno: The last few years have seen Japanese com-
panies increasingly focusing their attention on the
emerging markets of Southeast Asia (“SEA”), where
sizable and young demographics provide an attractive
counterpoint to Japan's shrinking domestic popula-
tion. More recently, Japanese companies seeking stable
returns and established brands are also favouring in-
vestments in the more mature markets of the U.S. and
Europe. Japanese companies often target, among oth-
ers, the consumer product and food and beverage sec-
tors in SEA countries. In mature markets, by contrast,
Japanese buyers tend to seek targets in sectors relating
life sciences, information technology and high-end or
innovative manufacturing.

Most investors, whether they are Japanese companies
investing abroad or foreign investors seeking a foothold
in Japan, generally prefer share acquisitions, which
tend to be more straightforward. However, as share ac-
quisitions could sometimes result in the concomitant
purchase of contingent liabilities or redundant business
segments of a company, some buyers prefer a carve-out
acquisition structure, such as a business transfer or cor-
porate split, which allows them to focus only on a spe-
cific segment of a target.

9. What are the most common disputes in cross-border M&A transactions?

Jhunjhunwala: Disputes in cross-border M&A trans-
actions are largely the same globally. These disputes
may arise either pre-closing, or post-closing of the
transaction. Pre-closing disputes more often than not
stem from the non-compliance of the “no-shop” ob-
ligations of the parties, intentional non-fulfilment of
the conditions precedent or breach of “standstill provi-
sions”. Typically, post-closing disputes arise as a result
of breach of representations and warranties, increase
in tax liabilities, non-observance of indemnification
obligations of the parties, disputes regarding the post-
closing purchase price adjustments, non-observance
of the restrictive covenants such as confidentiality ob-
ligations, non-compete and non-solicitation obliga-
tions. Most transaction documents provide for a dis-
pute resolution mechanism, such as arbitration. India
follows a similar trend. In recent times, arbitration has
gained considerable popularity as an alternate dispute
redressal mechanism, and is usually the preferred form
of dispute resolution mechanism adopted by disputing
parties. As dispute resolution processes are contractual
in nature, parties are at liberty to provide for multi-tier
dispute resolution processes.

Newton: The root cause of disputes in cross-border
M&A is that the acquisition is not performing as an-
ticipated. Apart from outright fraud, which fortunately
is not common and can be detected in due diligence,
there are three main reasons for this dispute:

(1) Demand Generation is not working: In this
case, the organisation is failing to execute
on the basics of generating customer in-
terest. Often, this is due to a change of key
management and approach, or because cus-

tomers are concerned with supplier concen-
tration following an acquisition. You have
cases where, post-acquisition, supplier con-
centration within a key customer exceeds
50%. Clearly, this is difficult for the cus-
tomer to accept long-term. Here, the goal
should be, prior to acquisition, to identify
the customers where concentration will be
high, and develop a plan for retention. Ad-
dressing concerns before they happen will
be a less costly exercise.

(i1) Sales Force Effectiveness underperforming:
This is often a case of an unfocused sales
force following an acquisition. The sales
force is not clear of the priorities of the new
management group, and are focusing on the
wrong areas, investing in the wrong capa-
bilities. A “shotgun” type of approach re-
sults in which people want to hit a variety of
targets, and have not clarified what are the
biggest priorities and investments. This can
be minimised with an approach to Strategy
that, market by market, product category by
product category, sits clear targets, metrics,
and priorities.

(i)  Failure to Integrate: This is the biggest rea-
son in more than 70% of acquisition failures
and subsequent disputes.

Schrijver: Disputes usually arise after the closing of the

deal. The most common post-closing disputes in cross-
border M&A transactions are, inter alia, the following:
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1
Most transaction documents
provide for a dispute resolution
mechanism, such as arbitration.
India follows a similar trend.

J)

(i) Breach of representations and warranties, in which
case claims for breach of contract, damages, indemnity
and/or rescission are often raised against the seller.

(ii) Fraudulent misrepresentation by the seller through
manipulating, falsifying or withholding important infor-
mation (e.g. overstated revenues and earnings, under-
stated liabilities and deliberately incomplete disclosure).

(iii) Disputes arising out of the need of new owners to
downsize staff and management.

(iv) Purchase price adjustment and performance-based
deal mechanisms (e.g. earn-out provisions): As com-
pletion of a deal can take a significant amount of time
after the relevant agreement has been signed, purchase
price adjustments on future profits or turnover of the
target (earn-out provisions) are often included in the
transactional agreement. Such provisions are not rarely
a significant source of dispute, as discussion often arises
concerning the interpretation of these provisions (e.g.
as to the applicable accounting principles), the level of
consideration and management of the target company
during the period between signing and closing.

Discussion between the contracting parties before clos-
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ing only rarely occurs. If it does, it mainly pertains to
issues such as (i) a breach of a letter of intent or the
confidentiality or exclusivity agreement; or (ii) the
non-fulfilment of conditions precedent, such as failure
to obtain necessary governmental permits or confirma-
tion by the board of directors.

Tatsuno: Many recent disputes in cross-border M&A
transactions in Japan arise from breach of representa-
tions and warranties, whether due to inaccuracy in the
financial statements of the target company, failure by
the seller to disclose material documents or informa-
tion, or otherwise.

Disputes arising from purchase price adjustments are
also seen from time to time, especially in transactions
involving substantial purchase prices, where minor dif-
ferences in interpretation of the adjustment mechanism
could make a significant difference.

Sometimes, Japanese parties prefer short-form transac-
tion agreements that leave room for future discussion
on certain material terms. In cases where short-form
agreements are adopted, there is also potential for dis-
putes on the interpretation of matters that have not
been expressly provided for in the agreements.

10. What buyer protections exist for buyers entering into unfamiliar territory?

Jhunjhunwala: While a foreign buyer must have an
appetite to bear the risks of investing in an unfamiliar
territory, they must also ensure that adequate protec-
tion during and after the transaction are available, both
contractually and under the laws of the jurisdiction in
which the investment is being made. Diligence findings
are often a key factor in determining the price adjust-
ments that may be required to be made, based on the
financial exposure to the foreign investors. Given the
complexities involved in M&A transactions, most for-
eign investors also prefer provisioning for an indemnity
escrow or an indemnity holdback in the transaction
documents, to minimise their investment risks, result-
ing from a breach of representations, warranties and
covenants. Such modes of deferred consideration have
only recently been permitted and the jurisprudence
around enforcement, etc., is nascent.

Recently, investors in both domestic and global M&A
deals have sought some comfort with the investee com-
pany or the seller obtaining a representation and war-
ranty insurance (“R&W Insurance”) or a tax insurance.
While in India, tax insurance is uncommon, R&W In-
surance is steadily trending. India also has signed bilat-
eral investment protection treaties with several coun-
tries so this should give foreign investors protection
and comfort from the perspective that their investment
is eventually safeguarded and the prevalence of “rule of
law” cannot be denied.

Davidson: There are few protections - if any at all - for
buyers entering unfamiliar territory. To the contrary,
the risks and complexity increase exponentially. This
demands local specialists in almost every specialty do-
main beyond legal and financial expertise alone. Today,

all major transactions include a global dimension in-
volving international operations - customers, vendors,
investors, lenders, import/export, and a multitude of
other major market participants and business factors.

The foreign complexity surrounding risk (local eco-
nomic uncertainty, legal compliance, corporate gov-
ernance, incongruent cultures, and management from
thousands of miles across oceans) magnify the number
of relevant issues that include:

» Financial and legal obligations regarding em-
ployees — pensions and other benefits such as
vacations, terminations, and other human re-
source practices.

* Culture and management styles on which a suc-
cessful integration may hinge.

» Enforceability of legal contracts across varying
jurisdictions.

The potential disadvantage in complying with the U.S.
Foreign Corrupt Practices Act (that applies to both
public and privately-owned American companies),
may place a U.S. company at odds with local business
practices in several countries.

Varying information (e.g., U.S. Generally Accepted Ac-
counting Principles (GAAP) versus International Fi-
nancial Reporting Standards (IFRS)) and other locally
accepted accounting practices and information differ-
ences, some of questionable quality, may create addi-
tional challenges to determine the facts required for
clear decision-making.

In short, buyers must ensure their own protections by
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One way a buyer can protect itself is to
arrive at an arrangement under which

the seller will continue to hold a stake in
the target, at least for a certain period of

time, so as to position the seller as a co-
stakeholder and motivate it to continue

growing the target’s business.
)

engaging local experience and expertise in all pertinent
jurisdictions.

Schrijver: Belgium has traditionally maintained an
open economy that is highly dependent on internation-
al trade. Since WWII, foreign investment has played a
vital role in the Belgian economy, providing technology
and employment. It is one of the key economic poli-
cies of the current centre-right government to make
Belgium a more attractive destination to foreign invest-
ment. Though the federal government regulates impor-
tant elements of FDI such as salaries and labour condi-
tions, it is primarily the responsibility of the regions to
attract FDI. Flanders Investment and Trade (FIT), Wal-
lonia Foreign Trade and Investment Agency (AWEX)
and Brussels Invest and Export, seek to attract FDI to
their own regions.

Belgium provides national treatment to foreign inves-
tors. Belgium has no debt-to-equity requirements. Div-
idends may be remitted freely except in cases in which
distribution would reduce net assets to less than paid-
up capital. No further withholding tax or other tax is
due on repatriation of the original investment or on
the profits of a branch, either during active operations
or upon the closing of the branch. There are currently
no limits on foreign ownership or control in Belgium.
There are no distinctions between Belgian and foreign
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companies when establishing or owning a business or
setting up a remunerative activity.

Tatsuno: One way a buyer can protect itself is to arrive
at an arrangement under which the seller will continue
to hold a stake in the target, at least for a certain period
of time, so as to position the seller as a co-stakeholder
and motivate it to continue growing the target’s busi-
ness.

Where the seller controls other entities along the tar-
get’s business chain, which could be a source of sup-
ply or demand for the target, or provide synergies of
some kind to the benefit of the target, the buyer could
also make its acquisition conditional on the execution
of some sort of a collaboration agreement between the
target and the relevant seller-owned entity.

Additionally, as stated above, it is important for a buyer
to identify key personnel at the target who are able to
assist the buyer in navigating an unfamiliar business
environment.

The buyer could also build in some provisions in the
sale and purchase agreement for its own protection,
such as indemnity and material adverse change clauses,
as well as representations and undertakings that ad-
dress any specific concerns the buyer might have.

11. What key trends do you expect to see over the coming year and in an ideal
world what would you like to see implemented or changed?

Newton: Key Trends for 2018:

Acceleration of consolidation in industry: This will be
a busy year.

Focus on Middle Market: Middle market opportunities
are untapped, and both private equity and multination-
als are addressing this. Middle market purchases as
bolt-ons are gaining a new respect in the board room,
and within the investment community, as a creative
way to address long term growth and profitability.

Focus on Asia, and in particular China: The emerging
middle class in China, neighbouring countries, and ter-
ritories in Southeast Asia will deliver one billion new
consumers to the market by 2030. This is a huge num-
ber of new potential customers, and one that cannot be
ignored. Many companies still have insufficient focus
on Southeast Asia, and as their leaders and boards rec-
ognise this gap, will invest. The rate of change in South-
east Asia and China are unprecedented, and present a
unique occasion for companies to grow and to remain
relevant.

Spotlight on IT: High profile IT breaches have proved to
be not only embarrassing to companies, but also long-
term value destroyers. As an example, the recent breach
at Equifax has wiped billions, and impacted over 143
million Americans. Boards are well aware of the risks
with IT, and there is an impetus to look carefully at IT,
look for holes, and ensure systems will not be breached.
In terms of acquisitions, due diligence on IT will be-
come even more detailed, and buyers will address all
possible avenues to protection from IT breaches.

E-commerce becomes simply commerce: We are al-
ready seeing this start to happen. Look at the recent ac-

quisitions by Amazon of Whole Foods, and by Tencent,
Baidu, and Alibaba in 2017. The future convergence
into omnichannel is happening more quickly than fore-
cast. In 2018, we will see M&A related to commerce
and e-commerce accelerating.

In an ideal world, I would like to see boards become
more diverse. The world is becoming much more glob-
al, yet the composition of boards remains distinctly
homogeneous. An effort by the Chair, the CEO, and
senior NEDs (Non-executive directors), needs to be
made to increase board diversity. It is critical to have
board members that “think” like your customers, sup-
pliers, and regulators of tomorrow.

Lastly, in terms of strategy, we see a trend towards or-
ganisations adopting a process-based approach and
rolling it out group wide. The old theory of top down
strategy, or outside only strategy formulation, is no lon-
ger being invested in. This is a positive change that will
accelerate profitability.

Oliveira: The consolidation of Competition Law and
the role of CADE on the analysis of horizontal mergers
have led to the elimination of the important competi-
tive constraint and to a reduction of competitive pres-
sures on the remaining competitors.

CADE is more and more seeking dialogue and agree-
ment among mergers parties and third parties affected
by the mergers. As a consequence of this trend, there is
also a change on the way merger parties present their
notification to the competition authority. It is expected
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that over the coming years the parties come to CADE
with solutions of the possible effect of their merge.
Therefore, by reaching an agreement among all parties
the transitions cost of decision tends to decrease.

Wright: Looking globally there are both geopolitical
and economic factors that will continue to influence
deal activity for the remainder of 2017 and potentially
into 2018. Geopolitical factors include Brexit as refer-
enced previously and specifically in relation to inbound
deals in to the UK. The new Trump administration has
only recently announced its plans for corporate tax re-
form, which have yet to be passed as legislation. Should
a reduction in corporate tax rates be achieved this may
lead to an increase in domestic US deal activity, as large
US companies have access to more cash that can be re-
patriated from overseas. It should also reduce the need
for large US companies to carry out so-called tax inver-
sion deals, where a US-incorporated company becomes
a subsidiary of a company incorporated in a more tax-
friendly country.

For a number of years, Chinese companies have been
very active in their acquisition of foreign companies.
However, more recently the Chinese government have
increased their scrutiny of such deals in order to ensure
that RMB capital outflows are more managed. As mod-
est levels across the world of national GDP growth push
more companies to look externally for their growth, a
number of other governments are scrutinising more
carefully the potential acquisitions of their countries’
largest and strategically important corporate assets.
This is irrespective of whether the acquiror be from
China or anywhere else.
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As previously referenced, private equity buyers have
cash to spend, and when coupled with healthy corpo-
rate balance sheets the competition for good acquisi-
tion targets is fierce. This ultimately benefits the share-
holders of the target companies as deal multiples and
valuations are rising.

Davidson: Despite the vigorous level of M&A activity
that has occurred since the end of the 2008 recession,
early warning signs suggest that a cautionary and even
a potentially troublesome environment may be in the
offing. The City University of London Cass Business
School recently completed a massive study covering
78,565 transactions over 25 years through 2016 that
involved a change in control of the acquired company.
Each reviewed transaction included revenues of at least
$50 million involving one of the acquisition partners or
a transaction valued at least $50 million.

Since the year of the financial crisis, announced merg-
ers and acquisitions that failed to close reached an
eight-year high after increasing for the third consecu-
tive year. The study determined that the 2016 deal fail-
ure rate of 7.2% was well above the long-term average
of 5.7%. A multitude of interviews with M&A experts
suggested that uncertain political and economic envi-
ronments were major contributing factors to the lack of
transaction closings. These uncertainties coupled with
high valuations, as mentioned earlier, may have been
the determinant causes for the failed closings.

Geopolitical strife and uncertainty that are still ram-
pant throughout the world continue to loom in 2017,
and beyond. In addition, the cyclical nature of business
economic trends remains omnipresent, as some view

the level of M&A activity near a peak. A growing num-
ber of investors (and lenders too) are now questioning
whether the inevitable downturn is imminent. Despite
a strong U.S. and middle-market economy as of the
2017 third quarter end, many investors are becoming
cautious given the long credit cycle, geopolitical un-
certainties, and policy uncertainty related to failed the
Obamacare and proposed tax legislation.

Regardless of the degree of optimism or perhaps, only
cautious optimism, the high rate of transactions in 2016
that have gone awry suggest what appears to be a grow-
ing trend, particularly with certain transactions that in-
dicate greater risk of failure. The Cass Study highlighted
certain noteworthy trends discussed further below.

Firstly, geographic differences with the highest failure
rate of 7.1% for announced acquisitions happened in the
Asia-Pacific region. The North American rate is 6.4%.
Second, industry-by-industry failures vary with the
highest showing up in the materials and the real estate
sectors at 7.7% and 6.8%, respectively. The lowest failure
rates occur in the consumer/retail and health care sec-
tors at 4.8% and 5.1%, respectively. By far the starkest dif-
ferential occurs in the 11.1% failure rate for deals involv-
ing public-companies. These are an astonishing triple the
3.7% rate of private company acquisitions.

No one can predict the future; however, the best way to
avoid surprises is to recognise and weigh the apparent
trends.

Schrijver: Current record levels of cash held by private
equity companies are pushing them towards a more ac-
tive approach in finding interesting targets. They seem

to be increasingly interested in the smaller deal seg-
ment and in exploring more risky industries. Intensi-
fied competition — from (newly created) family funds,
international private equity funds, foreign strategic
buyers and SMEs following a buy-and-build strategy —
is putting upward pressure on prices and might limit
potential returns.

Despite the expected retirement of the baby-boom gen-
eration, the demand for healthy companies exceeds the
supply — it’s not the quantity but the quality of the deal
flow that causes problems. Many companies for sale are
sub-prime: and hence, very difficult, or even impos-
sible, to sell. As a consequence, investors are typically
chasing the same deals, resulting in elevated prices and
better conditions. We particularly notice seller-friendly
contracts with few conditions, limited liability caps, and
little locked money (escrow, earnouts, etc.). We also ob-
serve a drop in average deal size, as few big targets have
been on the market.

Belgian M&A experts indicate that the M&A market
has become more and more professional in terms of
deal support. M&A process know-how is increasingly
perceived as common knowledge, and the use of data
rooms has improved substantially. In addition, more
specialised sector advisory teams have been entering
the Benelux M&A space. Notwithstanding this positive
evolution, many advisors continue to stress the impor-
tance of educating entrepreneurs in terms of realistic
price expectations.

The outlook for Belgian inbound M&A exceeds that
for outbound transactions. Many scale-ups are sold in
a rather early stage to multinational companies. In ad-
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dition, foreign funds are actively entering the Belgian
market. Headquarters are likely to move abroad, caus-
ing undesirable economic effects on the local economy.
In order to keep decision centres in Belgium, local
companies should find ways to internationalise them-

selves instead of starting that process after a sale. Bel-
gian companies should have the courage and support to
become a consolidator instead of being acquired by an
international group.

Regulatory uncertainty will remain high as a result of
important political events like Brexit and upcoming
elections in member states of the European Union. In
addition, the global M&A market is still assessing the
impact of the new US administration. Such uncertainty
may have a diverse effect on companies’ readiness to
pursue complex deals and will contribute to companies
scrutinising the regulatory landscape more thoroughly
before evaluating transaction opportunities. This im-
pact will mainly be reflected in the number of cross-
border transactions. For the rest, amidst a strong global
economic outlook, M&A appetite is expected to remain
robust in the near future.

As a result of the economic crisis, potential buyers
tend to start with a high-level due diligence to ascer-
tain whether the target meets the acquisition require-
ments and to reduce the initial costs. If the results of
the high-level due diligence are satisfactory, a more ex-
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tensive confirmatory due diligence is conducted. Data
rooms are currently in almost all cases virtual (online)
data rooms. Generally speaking, in half of the transac-
tions, a formal question and reply procedure is applied.
Whereas auctions were previously quite rare (only half
of transactions with a value over €100 million were auc-
tions), currently three out of four such transactions are
auctions. There seems to be a positive correlation be-
tween transactional value and the use of auctions.

Tatsuno: The expansionary monetary policy adopted
by the Japanese government in recent years, which has
been positively received in general, has led to an in-
crease in corporate profits and an increase in Japanese
M&A activities since 2012. With the recent landslide
election victory for Japanese Prime Minister Shinzo
Abe, the chief proponent of this expansionary policy,
the general market optimism in Japan seems likely to
continue. As a result, M&A trends in Japan, both in-
bound and outbound, are expected to remain buoyant
in the coming year.

With the population decline in Japan, policymakers are
hoping to promote greater interest in Japanese start-ups
involving the latest technologies, such as the internet
of things (or IoT), artificial intelligence and financial
technology, in the hope that more effective utilisation
of technology and artificial intelligence will lead to en-
hancements in productivity and economic growth.




