
What Would Class Action Reform Mean For 
Notice Programs? 
Law360, New York (April 13, 2017, 11:59 AM EDT) --  
The Fairness in Class Action Litigation Act of 2017 (H.R. 985) 
has drawn a firestorm of opposition. As the ACLU and 120 
other signatory civil rights organizations note, “The bill would 
undermine the enforcement of the nation’s civil rights laws 
and upend decades of settled class action law.[1]” 
 
If it were to become law, what impact would it have on class 
notice? Whether H.R. 985 becomes law or not, will it cause a 
greater emphasis to be placed on quantifiable media and 
notice performance that uses the correct tools and technology 
to select the appropriate media to deliver due process notice. 
In advertising you get what you pay for. Programs that are 
evaluated based on a “race to the price basement” have 
insufficient budgets, which simply cannot compete for quality 
advertising inventory. Importantly, these programs cannot 
deliver the appropriate amount of messages to class 
members. This can also damage the companies’ brand by 
poor ad quality and placement. 
 
Of course, all parties have an interest in achieving due process notice. In the discharge of 
his or her fiduciary duties to the class, class counsel wants every class member to know 
about the settlement and have the opportunity to participate. This will be a factor in 
evaluating the merits of the settlement, adequacy of class counsel and the appropriateness 
of their fee application. Due process notice ensures that the settlement will not be subject to 
collateral attack and will be given res judicata effect. Finally, constitutional notice will 
dissuade or defeat objectors who will attack the adequacy of the settlement based upon 
inadequate notice. 
 
Effective due process notice in today’s complex media environment requires greater 
emphasis on engaging notice programs that are media-relevant to the class at hand, which 
include an appropriate frequency of message delivery. This may sound simple, but to 
accomplish appropriate message delivery, notice programs must be specifically tailored to 
each case and they must use the correct tools and technology to select the right media and 
accurately report reach[2], while actively monitoring and reporting the results. Without the 
benefit of this complex analysis, outreach can be severely handicapped or exclude key 
audiences, adversely affecting due process. The method, means and manner of designing 
and executing a notice plan are anything but simple or straightforward in this complex 
media environment. Each notice plan must be individually designed by evaluating a 
multitude of factors, including but not limited to the company, the brand the company’s 
advertising and marketing plan conducted in the ordinary course of business, the method 
and means of company’s regular contact with class members, class size, demographics, 
factors that give rise to the litigation, class member behavior, and available media and cost. 
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Of course, there is always a balance between cost and the desire to reach the largest 
possible audiences. Quality matters in media. Remington[3] and Motor Fuels provide 
chilling cautionary tales of what happens when the type, quality, nature, method and means 
of notice are not considered. An appropriate notice plan takes all of these factors into 
account, particularly in high-stakes matters. 
 

Quality, Nature, Method and Means of Notice 
 
A mix of media silos and screens is critical because many consumers use multiple media 
channels, sometimes concurrently. A recent Interactive Advertising Bureau (IAB) and 
Nielsen study reports that in our current complex and distracted media environment, the 
combination of print, digital and mobile is necessary to provide the greatest awareness, and 
intent to take action and multiple exposures are required across multiple devices and 
platforms to achieve the greatest results. To this point, according to a 2014 Nielsen 
report[4], 84 percent of smartphone and tablet owners use the devices as second screens 
while watching television at the same time. Which screen will grab the individual’s 
attention[5]? This is why a multidevice program is necessary on consumer matters[6] and 
why cross-device targeting has become the sine qua non of all digital advertising. This type 
of program recognizes the same consumer across multiple devices, whether on a laptop, 
tablet or smartphone. It also provides powerful insight as to how, when and where we 
provide the most effective advertising to class members. 
 
The creation of custom audiences will help zero-in on the consumer and the device they are 
using. Custom audiences can occur across social media or online. Custom audiences 
leverage unique and specialized media data modeling techniques for qualitative behavioral 
preferences for each person, such as when they tend to be online as well as their interests, 
political affiliation, products they purchase, where they shop, websites they visit, and the 
devices with which they most highly engage. These audiences can be deterministic[7] 
based on big data matches and online persistent identification[8]. 
 
Custom audiences have been used successfully in a number of high-profile court-approved 
matters including: Carter v. Forjas Taurus S.S., Taurus International Manufacturing Inc., 
Case No. 1:13-CV-24583 PAS (S.D. Fl. 2016). To create a custom audience, we start with a 
statistical analysis of the core population’s (e.g. in Carter, those who own handguns) 
behavioral characteristics. Key preferences are mined from our proprietary social media 
banks. This analysis provides insight into where, when and how the necessary impression 
volume and average frequency of message delivery should be delivered to that audience to 
convert to an actionable outcome — visiting the website.  
 
Other notable cases also leveraged this type of approach, including Michael Allagas, et al., 
v. BP Solar International Inc., et al., BP Solar Panel Settlement, Case No. 3:14-cv-00560- 
SI (N.D. Cal., San Francisco Div. 2016). In Re: TracFone Unlimited Service Plan Litigation, 
No. C-13-3440 EMC (N.D. Cal). In Re: Blue Buffalo Company Ltd., Marketing and Sales 
Practices Litigation, Case No. 4:14-MD-2562 RWS (E.D. Mo. 2015). 
 
However, caution should be used if a notice provider relies exclusively on in-platform 
metrics from sources such as Facebook or from an online network. These metrics are only 
a subset of the larger population and not everyone uses Facebook.  In most instances, only 
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50 to 60 percent or less of a population will use Facebook. And while a given population 
may report that they have Facebook accounts, some may not use it with significant 
frequency. The second round of notice in Remington is illustrative of this point. Here the 
primary outreach was employed through a custom audience[9] targeting over 4 million 
individuals with sport hunting interests among other characteristics. As a practical matter 
even precisely targeted custom audiences are not perfect matches to class members. 
 
For example custom audiences can be overly broad (not all sport hunters will be owners of 
the Remington rifles at issue) and custom audiences also can be overly specific (not all rifle 
owners are hunters), so impressions will not reach the entire target. But in Remington’s 
case, the custom audience was less than half of what it should have been. In fact, when we 
apply our proprietary techniques, we see that there are over 10 million Facebook users who 
have engaged with Remington’s Facebook page, product-specific pages, relevant groups, 
or checked in at events and mentioned Remington. Still, according to GfK Mediamark 
Research and Intelligence LLC (MRI), exclusively using Facebook is not enough. To put this 
into perspective, MRI data reports that only 57 percent of rifle owners visit Facebook within 
a 30-day period. 
 
A heavy reliance on Facebook for this target automatically excludes 43 percent of potential 
class members. This is why notice programs must use research to appropriately select 
media channels with an adequate mix of media. It also underscores the need to quantify the 
reach of a program with measurement from appropriate sources (comScore or Nielsen) and 
accurately report reach and frequency by using mixing tools such as Telmar or IMS. Simply 
citing an audience size, impression tonnage, clicks or total commercials across an entire 
network may sound impressive, but they do not reveal the total audience reached. 
 
Notice plans will need to focus on media that the class is using and how they are actually 
engaging with it. This has been a common downfall of many recent notice programs that 
rely too heavily on only one media channel, such as online or social, simply to save on 
costs. Without consideration as to why, how or if someone actually views that channel, 
media could be completely missing the target. An alarming example is found in Remington’s 
second round of notice, where streaming radio, as part of the notice program, was used to 
reach an overwhelmingly older male target audience. However, as reported by 
MRI, streaming radio is used by a little over 4 percent of men 35 to 64 who own rifles. An in-
depth analysis of Remington’s second-round notice program, conducted by David L. Smith, 
an internationally recognized digital advertising and media expert and CEO of advertising 
agency, Mediasmith, states: 
 

“the [Remington] plan presented to the court should have been judged inadequate and the 
attempt to impress through over a hundred pages of data is not meaningful. It is doubtful 
that the combined [terrestrial and streaming] radio reached more than 20 percent of its 
target.”[10] 

Digital and social media will continue to be important, but in certain instances video can play 
a role in effective notice. There’s a reason why brands continue to allocate a majority of 
their budgets to television. It works. According to a study by Market Share[11], television 
and video are effective media channels to reach consumers. In fact the study reveals that 
given similar advertising budgets, television’s ‘lift[12], is consistently seven times that of 
paid search and three times that of online across the automotive, financial service, retail 
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and consumer packaged goods segments. 
 
Further, television is a major driver of website visits and inbound calls. Contrary to common 
myth, it doesn’t have to break the bank. Television, like digital media, is scalable, which 
means you can buy as much or as little as you need, particularly when it is mixed with other 
media. It has been used in recently filed high-profile matters, including The Rocky Flats 
Nuclear Waste Settlement Cook, et al. v. Rockwell International Corp. and Dow 
Chemical Co., No. 90-cv-00181-JLK (D.Colo.) an online video was employed in In re: 
Domestic Drywall Litigation E.D. Pa., MDL No. 2437 and 13-MD-02437. Further, video was 
successfully employed in Carter, through training videos posted on YouTube and 
embedded video in the multimedia press release. 
 
Adequate frequency is important. In a distracted world, reminders make all the difference in 
getting consumers attention. A one-time ad may not trigger much attention. This is one of 
the key factors hindering due process when online notice programs use a severe one-time 
or three-time campaign frequency cap. Consumers need to see the notice more than one 
time or in more than one location. For this reason, we often use a multifaceted approach so 
that there are several touch points to convey the message. Numerous research studies 
report on the frequency sweet spot for various audiences which is typically between three to 
10 times. 
 
Don’t turn a blind eye to bots. Ad fraud and bots are an ever-present reality in the digital 
environment. This nonhuman traffic silently steals your impressions. The bots are clicking 
on your ads and fleecing your outreach budget; most importantly, bots are depriving class 
members of an opportunity to see a notice. The Association of National Advertisers (ANA) 
reports that up to 33 percent of advertising inventory can be lost to bots. And buying 
premium inventory is no guarantee. Integral Ad Science (IAS) and the IAB report that up to 
19 percent of inventory found on premium sites can be fraudulent. It takes active and 
aggressive management to mitigate this problem. 
 
There are two forms of fraud: impression fraud and click fraud, and there are multiple tools 
that provide varying forms of detection based on where the online provider is looking for the 
fraud[13], e.g., in-exchange, network-based, in-ad, etc. Industry tools such as Double 
Verify, Integral Ad Science, MOAT, Sizmek and others are all approved by the Media 
Ratings Counsel (MRC) to monitor fraud. But don’t think you are covered simply because 
the network says that they offer a fraud monitoring service. Your notice provider has to 
specifically request it and then pay additional fees for this service when the campaign is 
placed. 
 
That said, these tools have limitations, and additional layers of monitoring are required to 
block and adjust to this type of nonhuman traffic. While a number of premium networks will 
say that they are virtually bot-free, with less than one to two percent fraudulent traffic, they 
are only free of named bots. However, the bad bots are dynamic. They can act like a 
human. They can look like a high-net-worth individual, a rifle owner, a mom, and they can fill 
out forms. It is one of the critical reasons why you cannot expect 100 percent of impressions 
to deliver the promised audience on a severely frequency-capped (one-time to three-time 
lifetime campaign cap) program. Severely frequency-capped programs lack the scale to 
make any kind of adjustment or compensation. 
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In addition to active monitoring, certain strategies can mitigate exposure, such as day-
parting [14](serving ads during the week), staying away from certain holidays, and 
maintaining consistent delivery throughout the campaign[15]. 
 

Conclusion 
 
Regardless of whether H.R. 985 becomes law, placing greater emphasis on quantifiable 
performance (using the correct tools and technology to select the appropriate media) versus 
focusing on price will result in notice programs that will ensure due process notice. In 
advertising you get what you pay for. Programs with insufficient budgets simply cannot 
compete for quality inventory and frequency capped programs cannot deliver the 
appropriate amount of message to class members. This can also damage companies’ 
brands by poor ad quality and placement. 
 
Media plans are complex and need to consider all factors for appropriate design. Without 
the right combination of digital, print and social media, objectors may try to attack the 
settlement, and courts will scrutinize the settlement at final approval. Some cases will end 
up with multiple notice attempts like In re Fuel Temp Litigation or Remington at great cost. 
Appropriate plans must be measured against objective criteria to validate that the class 
received due process notice. An effective notice plan supported by objective metrics will be 
an asset for approval and to meet the parties’ settlement objective. Conversely, proceed 
with caution as inadequate notice may result in a poor outcome for the parties and class. 
 
—By Jeanne C. Finegan, HF Media LLC 
 
Jeanne Finegan, APR, is president and chief media officer of HF Media LLC, a division of 
Heffler Claims Group LLC. 
 
The opinions expressed are those of the author(s) and do not necessarily reflect the views 
of the firm, its clients, or Portfolio Media Inc., or any of its or their respective affiliates. This 
article is for general information purposes and is not intended to be and should not be taken 
as legal advice.  
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the Court’s review, that will be effective and result in a more significant response rate. 
 

*Note while Remington was finally approved, an analysis of the first round notice program, 
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