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WEBINAR LOGISTICS

• All Participants are muted.

• We would love to hear from you! (questions bar).

• A note about questions.

• A recording of the webinar and presentation slides will be available this 
afternoon.

• Rapidly changing environment – What we know now.
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AGENDA

• Summary of information gleaned from our industry-specific town hall 
meetings, including advice for businesses and practical steps to take for 
reopening.

• Other Loan Options

• Reopening and Rehire Considerations from a legal perspective.

• Paycheck Protection Program (PPP) – SBA Updates & Considerations



Buncombe Ready
Planning for Recovery

Tim Love, Buncombe County

Clark Duncan, Asheville Area Chamber & Economic Development Coalition



May 8
Buncombe County 

Enters Phase 1
Recovery

May 22
Buncombe County 
Potentially Enters 
Phase 2 Recovery

March 19 
Buncombe County 
Implements First 

Restrictions

March 25
Buncombe County 
Issues Stay Home –

Stay Safe Order



Key North Carolina Guidance:

✓ Expanded commercial activity permitted 
for residents beyond ‘essential’ definitions

✓ Retail capacity expanded to 50% 

✓ Outdoor gatherings permitted up to 10 
people 

✓ Childcare centers open without restriction

✓ State and local parks and trails opened



Key Buncombe County Guidance:



Buncombe Ready:

SEE BUSINESS TOWNHALL FAQ:
www.AshevilleChamber.org/Coronavirus

http://www.ashevillechamber.org/Coronavirus


Buncombe Ready:

SEE BUSINESS TOWNHALL FAQ:
www.AshevilleChamber.org/Coronavirus

http://www.ashevillechamber.org/Coronavirus


Download at www.BuncombeReady.org: 

http://www.buncombeready.org/


Buncombe Ready Resources:



Buncombe Ready Resources:



GOAL:  
Serve 1,000 residents and 100 businesses 
Equates to fundraising target of $1.375M

FUNDS RAISED TO-DATE:  
$1.281M from 989 donors

IMPACT TO-DATE:  
673 individual grants – averaging $425
68% of grants covered housing expenses
Recipients in 18 local zip codes
47 total business loans – averaging $9,500
34 loans to women/minority owned business
388 jobs retained
100% small business recipients (<30 emp)
50% small businesses recipients (<5 emp)



GIVE TODAY:  
www.onebuncombe.org

http://www.onebuncombe.org/


Q&A
Resources for Business:

www.AshevilleChamber.org/Coronavirus
Tim Love

Buncombe County
timothy.love@buncombecounty.org

Clark Duncan
Asheville Area Chamber & Economic Development Coalition

cduncan@ashevillechamber.org

mailto:timothy.love@buncombecounty.org
mailto:cduncan@ashevillechamber.org


COVID-19 Employment Law 
Update
Platinum Group
May 8, 2020

SABRINA PRESNELL ROCKOFF SROCKOFF@MWBLAWYERS.COM

MURPHY HORNE FLETCHER MFLETCHER@MWBLAWYERS.COM

(828)  254-8800

mailto:SROCKOFF@MWBLAWYERS.COM
mailto:mfletcher@mwblawyers.com


WHAT IF…An Employee Doesn’t Want to 
Return Because of Unemployment $$?
Do you have a PPP?
Written offer letter – Give a deadline with consequences
 Same pay and hours
Document refusal
Will not count against you in forgiveness ratio
Eligibility for unemployment should end
You can report unemployment fraud
You can make clear to the employee that no job will be 

waiting when unemployment ends



WHAT IF…Employees Are “Afraid” To 
Come Back?
You need more information about the “fear”
If it is related to an underlying health condition of the 

employee, then may be looking at an accommodation 
situation
New EEOC Guidance on accommodation of high-risk 

individuals
Traditional FMLA leave
If not related to health condition, then have a list of 
measures you are taking you can share with the employee
Make sure you are following all guidelines regarding safety
If employee still refuses to return…



WHAT IF…I Only Want to Bring Back My 
Best People?
Failure to rehire can be an adverse employment decision
Do you have objective criteria that demonstrate how you made 
the decision?
Criteria can be different for different departments or positions
Seniority
Job Title
Skill Set
Performance reviews
Attendance records



WHAT IF…I Already Know that an 
Employee Is High Risk?
You cannot make rehire decisions based on your concerns 
that an employee is high risk
You should consider accommodation options if the 
employee is high risk due to disability
Otherwise, use your objective criteria to determine if the 
employee would be offered a position under those criteria
Cannot base decision on eligibility for leave…



WHAT IF…I Am Offering Full Pay Under 
PPP But I Know That’s Not Sustainable
You can hire employee back at full pay under PPP
If you determine you cannot sustain the pay, you go back to 
the advice about reducing wages
24 hours’ written notice

For exempt employees, consider they are paid for the work 
they do, not the time they do it and remember the 
threshold



Questions?

Sabrina Presnell Rockoff
Murphy Horne Fletcher

McGuire, Wood & Bissette, P.A.
srockoff@mwblawyers.com

mfletcher@mwblawyers.com
(828) 254-8800

Disclaimer: This presentation is intended and made available to provide information of general interest to the 
public, and for educational purposes only, and is not intended to offer legal advice about specific situations or 
problems.  No representation is made about the accuracy of the information provided herein.

mailto:mfletcher@mwblawyers.com
mailto:mfletcher@mwblawyers.com
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CARES ACT REVIEW

PAYCHECK PROTECTION PROGRAM (PPP) – NEW GUIDANCE
FAQ 39-Question: Will SBA review individual PPP loan files? 

Answer: Yes. In FAQ #31, SBA reminded all borrowers of an important certification required to 

obtain a PPP loan. To further ensure PPP loans are limited to eligible borrowers in need, the 

SBA has decided, in consultation with the Department of the Treasury, that it will review all 

loans in excess of $2 million, in addition to other loans as appropriate, following the lender’s 

submission of the borrower’s loan forgiveness application. Additional guidance implementing 

this procedure will be forthcoming. The outcome of SBA’s review of loan files will not affect 

SBA’s guarantee of any loan for which the lender complied with the lender obligations set forth 

in paragraphs III.3.b(i)-(iii) of the Paycheck Protection Program Rule (April 2, 2020) and further 

explained in FAQ #1.
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PAYCHECK PROTECTION PROGRAM (PPP) – NEW GUIDANCE
FAQ 40-Question: Will a borrower’s PPP loan forgiveness amount (pursuant to section 1106 of 

the CARES Act and SBA’s implementing rules and guidance) be reduced if the borrower laid off 

an employee, offered to rehire the same employee, but the employee declined the offer?

Answer: No. SBA and Treasury intend to issue an interim final rule excluding laid-off 

employees whom the borrower offered to rehire (for the same salary/wages and same number 

of hours) from the CARES Act’s loan forgiveness reduction calculation. The interim final rule will 

specify that, to qualify for this exception, the borrower must have made a good faith, written 

offer of rehire, and the employee’s rejection of that offer must be documented by the borrower. 

Employees and employers should be aware that employees who reject offers of re-

employment may forfeit eligibility for continued unemployment compensation.
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PAYCHECK PROTECTION PROGRAM (PPP) – NEW GUIDANCE
FAQ 43 Question: FAQ #31 reminded borrowers to review carefully the required certification on the 

Borrower Application Form that “[c]urrent economic uncertainty makes this loan request necessary to 

support the ongoing operations of the Applicant.” SBA guidance and regulations provide that any 

borrower who applied for a PPP loan prior to April 24, 2020 and repays the loan in full by May 7, 2020 

will be deemed by SBA to have made the required certification in good faith. Is it possible for a 

borrower to obtain an extension of the May 7, 2020 repayment date?

Answer: SBA is extending the repayment date for this safe harbor to May 14, 2020. Borrowers do 

not need to apply for this extension. This extension will be promptly implemented through a revision 

to the SBA’s interim final rule providing the safe harbor. SBA intends to provide additional guidance on 

how it will review the certification prior to May 14, 2020.
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CARES ACT REVIEW

PAYCHECK PROTECTION PROGRAM (PPP) – NEW GUIDANCE
FAQ 31 Question: Do businesses owned by large companies with adequate sources of 

liquidity to support the business’s ongoing operations qualify for a PPP loan?

Answer: In addition to reviewing applicable affiliation rules to determine eligibility, all 

borrowers must assess their economic need for a PPP loan under the standard established by 

the CARES Act and the PPP regulations at the time of the loan application. Although the CARES 

Act suspends the ordinary requirement that borrowers must be unable to obtain credit 

elsewhere (as defined in section 3(h) of the Small Business Act), borrowers still must certify in 

good faith that their PPP loan request is necessary. Specifically, before submitting a PPP 

application, all borrowers should review carefully the required certification that “[c]urrent

economic uncertainty makes this loan request necessary to support the ongoing operations of 

the Applicant.”
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PAYCHECK PROTECTION PROGRAM (PPP) – NEW GUIDANCE
FAQ 31 Question (Continued): Do businesses owned by large companies with adequate 

sources of liquidity to support the business’s ongoing operations qualify for a PPP loan?

Answer (Continued): Borrowers must make this certification in good faith, taking into account 

their current business activity and their ability to access other sources of liquidity sufficient to 

support their ongoing operations in a manner that is not significantly detrimental to the 

business. For example, it is unlikely that a public company with substantial market value and 

access to capital markets will be able to make the required certification in good faith, and such 

a company should be prepared to demonstrate to SBA, upon request, the basis for its 

certification.
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CARES ACT REVIEW

PAYCHECK PROTECTION PROGRAM (PPP) – NEW GUIDANCE
FAQ 45 Question: Is an employer that repays its PPP loan by the safe harbor deadline (May 14, 

2020) eligible for the Employee Retention Credit?

Answer: Yes. An employer that applied for a PPP loan, received payment, and repays the loan 

by the safe harbor deadline (May 14, 2020) will be treated as though the employer had not 

received a covered loan under the PPP for purposes of the Employee Retention Credit. 

Therefore, the employer will be eligible for the credit if the employer is otherwise an eligible 

employer for purposes of the credit.

• The IRS released the following fact sheet on May 7, 2020, related to the Employee 
Retention Tax Credit

o https://www.irs.gov/newsroom/new-employee-retention-credit-helps-employers-keep-
employees-on-payroll

https://www.irs.gov/newsroom/new-employee-retention-credit-helps-employers-keep-employees-on-payroll
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PAYCHECK PROTECTION PROGRAM (PPP) – NEW GUIDANCE
Question: Are employers allowed to take expenses related to funds used if forgiveness is 

granted?

Answer: No, According to Notice 2020-32, businesses that qualify for PPP loan forgiveness, 

will not be able to deduct certain business expenses, including wages, paid for by the loan, and 

the income associated with the forgiveness is excluded from gross income.

• "The money coming in the PPP is not taxable. So, if the money that is coming is not taxable, 

you cannot double dip," Mnuchin said in a televised interview. "You cannot say that you are 

going to get deductions for workers that you did not pay for.“

• However, a bipartisan group of Senators introduced a bill this week that would make this 

change. The AICPA is also challenging this ruling. We shall see!

https://www.irs.gov/pub/irs-drop/n-20-32.pdf
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CARES ACT REVIEW

PAYCHECK PROTECTION PROGRAM (PPP) – NEW GUIDANCE

• The IRS released the following fact sheet on May 7, 2020, related to the Employee 
Retention Tax Credit
o https://www.irs.gov/newsroom/new-employee-retention-credit-helps-employers-keep-

employees-on-payroll

• The FAQ for the Paycheck Protection Program
o https://home.treasury.gov/system/files/136/Paycheck-Protection-Program-Frequently-

Asked-Questions.pdf

• Specifically, this notice clarifies that no deduction is allowed under the Internal 

Revenue Code (Code) for an expense that is otherwise deductible if the payment of 

the expense results in forgiveness of a covered loan.
o https://www.irs.gov/pub/irs-drop/n-20-32.pdf

https://www.irs.gov/newsroom/new-employee-retention-credit-helps-employers-keep-employees-on-payroll
https://home.treasury.gov/system/files/136/Paycheck-Protection-Program-Frequently-Asked-Questions.pdf
https://www.irs.gov/pub/irs-drop/n-20-32.pdf
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CARES ACT REVIEW

PAYCHECK PROTECTION PROGRAM (PPP) LOAN FORGIVENESS 

AICPA RECOMMENDATIONS TO SBA/TREASURY – (NOT GUIDANCE)

• Recommendation 1: Align beginning of 8-week covered period with beginning of a 
pay period, rather than the date loan proceeds are received.

We recommend beginning the calculation of the 8-week covered period as the date of 
either the beginning of the payroll period during which funding was received, or the 
beginning of the next payroll period, at the borrower’s discretion. 

For example, if funding is received on April 10 and the borrower’s normal pay cycle is 
semi-monthly, the borrower could elect to start the 8-week covered period on April 1 or 
April 16. Using this approach, rather than beginning the covered period when funding is 
received, will provide borrowers more opportunity to use the PPP funds for their primary 
purpose – keeping employees on the payroll. Additionally, using an approach that aligns 
to the borrower’s operations will result in a more efficient, consistent approach.
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PAYCHECK PROTECTION PROGRAM (PPP) LOAN FORGIVENESS 

AICPA RECOMMENDATIONS TO SBA/TREASURY – (NOT GUIDANCE)

• Recommendation 2: Begin the 8-week covered period when operating restrictions are 
lifted, rather than the date loan proceeds are received.

• If a borrower receives PPP funding while its operations are shut down due
to shelter-in-place orders or essential business restrictions, etc., we recommend the start 
of the 8-week covered period be based on when the restrictions are lifted and the 
borrower is allowed to operate - using either the beginning of the payroll period during 
which operating restrictions were lifted, or the beginning of the next payroll period, at the 
borrower’s discretion. This allows funding to be used to quickly get the borrower back
up and running, rather than limiting the use of the funds to a time period when they are 
not permitted to operate.
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PAYCHECK PROTECTION PROGRAM (PPP) LOAN FORGIVENESS 

AICPA RECOMMENDATIONS TO SBA/TREASURY – (NOT GUIDANCE)

• Recommendation 3: Defining Full-time Equivalents.

• Because the CARES Act does not define how to calculate a full-time equivalent (FTE), we 
recommend following the definition under the Affordable Care Act (ACA) of 30 hours.

• Also because hours are not always collected for certain types of employees (e.g. 
salaried workers or those paid by piecework), we recommend using a wage-based 
proxy for determining FTEs.
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PAYCHECK PROTECTION PROGRAM (PPP) LOAN FORGIVENESS 

AICPA RECOMMENDATIONS TO SBA/TREASURY – (NOT GUIDANCE)

• Recommendation 4: Payroll reduction calculation should be done based on the 
average payroll per employee per week rather than the total compensation per 
employee in an 8-week period versus the prior quarter.

• The CARES Act includes a provision for a reduction in loan forgiveness for any 
employee whose compensation decreased by more than 25% from the 12-week 
quarter and the 8-week covered period. However, 8 weeks will naturally have 33% less 
payroll due to the fewer number of weeks in the time period.

• Additionally, individuals who were employed during the most recent full quarter may 
be unable or unwilling to return to work.

• We strongly recommend using an average payroll per employee per week comparison 
as that approach is in line with the intent of the CARES Act and provides a clear 
indication if an employee’s wages have been decreased.
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PAYCHECK PROTECTION PROGRAM (PPP) LOAN FORGIVENESS 

AICPA RECOMMENDATIONS TO SBA/TREASURY – (NOT GUIDANCE)

• AICPA Recommendations - PPP Application and Forgiveness Processes
• https://www.aicpa.org/content/dam/aicpa/press/pressreleases/2020/aicpa-ppp-

recommendations-letter.

https://www.aicpa.org/content/dam/aicpa/press/pressreleases/2020/aicpa-ppp-recommendations-letter.pdf
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INDEPENDENT RESTAURANTS & MUSIC VENUES
Independent Restaurant Coalition:

• We’re asking Congress to establish the Independent Restaurant Stabilization Fund of at least 

$120 billion. Take Action Now https://www.saverestaurants.com/take-action/

National Independent Venue Association:

• These entertainment hubs are critical to their local economies and tax bases as employers, 

tourism destinations, and revenue generators for neighboring businesses such as 

restaurants, hotels, and retail. Independent venues exist in every state across the country; 

they were the first to be closed, they will be the last to open. The economic recovery 

process will extend past just reopening the front doors, requiring solutions unique to the 

industry. https://www.nivassoc.org/take-action

https://www.saverestaurants.com/take-action/
https://www.nivassoc.org/take-action
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Thank you to all the 

mom’s out there. 

Happy Mothers Day!



Platinum Group

Thank you!
We will be conducting another webinar Next Friday, May 15st at 1:00. 

Invitations to be sent next week

Recordings and presentation slides will be sent out this afternoon.

Information in the presentation is based on information available on May 7, 

2020 and is subject to change.
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