
What GCs Need to Know About Third 
Party Bankruptcies:

The Good, the Bad, and the Ugly
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The Good 
o Competitive Intelligence

• Initial Financial Disclosures Required in All Chapter 11s:  
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• Continuing Filings
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• Plans and Disclosure Statements (Compare to S-1s)

• Sourcing Information
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The Bad
o Contracts with Debtors

• Distinguishing Contract Types:  Short Term Contracts (!"#", Purchase 
Orders); Long-Term (Executory) Contracts; Exceptions

• Inability to Terminate
• Automatic Stay

$%&'()()#*+!,(!-*-./0*1&'2
• 345/*6'7&/Clauses
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The Bad (continued)

o Contracts with Debtors

• Debtor’s Right to Assume and Assign

• U.S.C. § 365 overrides anti-assumption/assignment provisions; but must cure 
defaults and provide adequate assurance of future performance

• Exceptions: Intellectual Property Licenses, Franchise Agreements, Financings, 
Personal Services

• Debtor’s Right to Reject
• Counterparty left with prepetition unsecured claim
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o Contracts with Debtors

! Special Cases:  Tenants and Licensees
! Rights under 365(h) and (n)

◦ Risks posed by rejection and sales “free and clear.”
◦ Precision Industries, Inc. v. Qualitech Steel SEQ, LLC, 327 F.3d 537 (7th Cir. 

2003)
◦ Pinnacle Rest. at Big Sky, LLC v. CH SP Acquisitions (In re Spanish Peaks 

Holdings II, LLC), 872 F.3d 892 (9th Cir. 2017)
◦ Exclusion of trademarks from 365(n) protected licensee rights

! Protecting licensees in the event of rejection 
◦ Source code escrow
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o Post-Petition Trade Claims

• Priority scheme – Administrative Expense Claims

• DIP Financing and Its Implications
• Cash Flow, Payment, and Budgeting
• Potential Prejudice to Post-Petition Trade Creditors

• Changing Trade Terms and the Automatic Stay

• Adequate Protection Demands
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The Ugly
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The Ugly (continued)
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!"##"$%&%'"()"(*++,%--.
o A Bankruptcy and Restructuring Boutique Based in San Francisco with 
a National Practice (Including Matters in Alaska, California, Delaware, 
Louisiana, Montana, New York, and Nevada).

o Big Firm Alumni:  Jones Day, Cleary Gottlieb, Heller Ehrman

o Contacts:

Tobias S. Keller: tkeller@kellerbenvenutti.com

Jane Kim:  jkim@kellerbenvenutti.com

650 California Street, San Francisco, CA  94108

www.kellerbenvenutti.com
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