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McTigue Law LLP (“McTigue Law”) — the original ERISA counsel in this case1 

representing named Plaintiffs Arnold Henriquez, Michael T. Cohn, William R. Taylor, and 

Richard A. Sutherland  — files the following exceptions to the objections of Labaton Sucharow 

LLP (“Labaton”; Dkt. No. 359) and the Thornton Law Firm (“Thornton”; Dkt. No. 361) to the 

Special Master’s Report and Recommendation (Dkt. No. 357). 

McTigue Law asserts two exceptions. 

I. BOTH LABATON AND THORNTON IGNORE THE BURDEN THIS INVESTIGATION
HAS PLACED ON THE BLAMELESS ERISA COUNSEL

Labaton and Thornton oppose the Special Master’s recommendation (Dkt. No. 357 at 

368-69) that $3.4 million of the Chargois payment be disgorged and split instead among the three

principal law firms representing ERISA plaintiffs (McTigue Law, Keller Rohrback LLP, and 

Zuckerman Spaeder LLP), (Dkt. Nos. 359 at 83, 361 at 92-108).  However, both these objections 

focus on red herrings and ignore the reasons for the disgorgement actually given in the Special 

Master’s Report.  The Special Master cites two reasons: 

(1) Because the non-disclosure of the Chargois payment fell dispropor-
tionately upon the ERISA attorneys, who were told nothing about Chargois and
who were required to negotiate their fee allocation without the knowledge that an
attorney who performed no work on the case, bore no risk or client responsibility
and never appeared in the case would receive an amount considerably more than
any ERISA firm…

(2) …this investigation has resulted in great expenditures of time and
expense to the ERISA firms that have been drawn into it through no fault of
their own, either as to the double-counting or as to the Chargois Arrangement.

1 McTigue Law was the first firm to develop and file ERISA claims against State Street in the 
instant litigation, first filing such claims in the District of Maryland on October 12, 2011.  (See 
Dkt. No. 357 at 25).  That action, the Henriquez action, was the first time ERISA claims were 
asserted by private litigants related to FX transactions.  The other ERISA complaint in this 
action, the Andover complaint, was filed almost a year later, on September 12, 2012, asserting 
essentially the same claims.  (Id. at 22).  As the first to file, McTigue Law has been involved in 
the litigation for a longer period of time than the other ERISA counsel. 

1
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(Dkt. No. 357 at 368-69 (emphasis added)).  None of the facts underlying the two cited reasons 

are in dispute.  Moreover, neither the Labaton nor Thornton objections mention the second 

reason, and only briefly mention the first. 

 The second reason is a weighty one.  By way of background, McTigue Law, the original 

ERISA counsel in this case, was undercompensated by the payment of attorneys fees in the 

initial settlement.  Its lodestar multiplier for the award of fees in the original settlement is 0.84, 

indicating it received no multiplier at all, and in fact less in fees than its hourly rates for the time 

it spent developing and litigating the ERISA claims.2  In contrast, the three customer Class 

Counsel which the Special Master has found to have engaged in improper conduct to varying 

degrees, achieved a lodestar multiplier of 2.06 in the original settlement, or more than twice their 

hourly rates.3 

 Given that McTigue Law was already undercompensated by the original payment, the 

additional time and expense of cooperating with the thorough, multi-year investigation of the 

Special Master has pushed McTigue Law further into the red in terms of compensation for this 

case.  The amount of time and expense is sure to increase because this matter is not yet resolved, 

                                                 
2 See Dkt. No. 104-24 at 2 (summarizing firm lodestars), and Dkt. No. 357 at 88 (breaking down 

fee awards to individual firms).  Note that McTigue Law paid out of its original attorneys fee 
distribution, monies to three other firms, whose work was disclosed to the Court in the 
summary of firm lodestars, and who were brought into the case by McTigue Law as co-counsel 
and/or local counsel:  Richardson Patrick Westbrook & Brickman LLC, Beins, Axelrod, PC, 
and Feinberg Campbell & Zack PC.  Accordingly, the 0.84 multiplier figure results from 
adding the lodestars of these firms to that of McTigue Law since all were paid from the 
distribution to McTigue Law. 

3 See Dkt. No. 104-24 at 2 (summarizing firm lodestars), and Dkt. No. 357 at 88 (breaking down 
fee awards to individual firms).  The 2.06 multiplier results after deducting from those firm's 
listed lodestars the $4,058,000 lodestar amount that the Special Master determined was the 
result of double counting.  (See Dkt. No. 357 at 363).  For the sake of simplicity, this analysis 
does not make any of the other adjustments to the customer class counsel’s reported lodestars 
recommended by the Special Master. 

2
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and the customer Class Counsel have been aggressively litigating every aspect of the Special 

Master’s investigation at every turn. 

 An additional fee award to the blameless ERISA counsel is clearly warranted, especially 

to McTigue Law. 

II.  THE SPECIAL MASTER’S MISINTERPRETATION OF THE $10.9 MILLION 
LIMITATION AS A CAP ON ERISA COUNSEL’S FEES DOES NOTHING TO 
UNDERMINE HIS RECOMMENDED REMEDY 

 One of the red herrings cited by both Labaton and Thornton in their aggressive campaign 

of advocacy against the neutral Special Master, is that the Special Master misinterpreted a $10.9 

million “cap” with respect to ERISA-related attorneys fees.  (Dkt. No. 359 at 10-11 (Labaton); 

Dkt. No. 361 at 100-103).  They argue that this was not a cap on the amount of attorneys fees 

ERISA counsel could be awarded, but was a cap on the amount of attorneys fees that could be 

deducted from the portion of the settlement fund allocated to ERISA-governed class members.  

Id.  However, Labaton and Thornton ignore the fact that the misinterpretation has no effect 

whatsoever on the Special Master’s justification for the disgorgement of a portion of the 

Chargois payment to ERISA counsel.  In fact, the main effect of correcting the misinterpretation 

would be to eliminate one obstacle to disgorging to ERISA Counsel the entire amount of the 

Chargois payment.  The principal role played by the “cap” in the Special Master’s analysis was 

to limit the amount of disgorgement because, he noted, otherwise the cap would be exceeded.  

(See Dkt. No. 357 at 368-69 (declining to recommend payment of $700,000 of the $4.1 million 

Chargois disgorgement to ERISA counsel because doing so would exceed the “$10.9 million that 

was allocated as a cap for ERISA attorneys in the Settlement Agreement”).  Hence, Labaton and 

Thornton’s argument is a complete red herring, that, if anything, would support increasing the 

award to ERISA counsel.  (However, McTigue Law is not requesting that more than $3.4 million 

of the Chargois payment be disgorged to the ERISA firms). 

3
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By:   /s/  J. Brian McTigue 
J. Brian McTigue (pro hac vice) 
James A. Moore (pro hac vice) 
McTigue Law LLP  
4530 Wisconsin Ave, NW  
Suite 300  
Washington, DC 20016  
202-364-6900  
Fax: 202-364-9960  
Email: bmctigue@mctiguelaw.com 
            jmoore@mctiguelaw.com 
 
Attorneys for the Henriquez ERISA Plaintiffs 
 
Catherine M. Campbell  
Renee J. Bushey 
Feinberg, Campbell & Zack, P.C.  
3rd Floor  
177 Milk Street  
Boston, MA 02109  
617-338-1976  
Fax: 617-338-7070  
Email: cmc@fczlaw.com  
            rjb@fczlaw.com 
 
Local Counsel for the Henriquez ERISA 
Plaintiffs  
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CERTIFICATE OF SERVICE 
 

I hereby certify that the forgoing document was filed through the ECF System on 

July 19, 2018 and accordingly will be served electronically upon all attorneys of record. 

 

 
/s/ J. Brian McTigue 
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As part of the post-Report proceedings, the Court ordered counsel for the plaintiff class 

and State Street (collectively “the Law Firms”) to propose redactions to the Special Master’s 

Report & Recommendations, Executive Summary, and exhibits filed therewith. Dkt. # 237, pp. 

2-3. The Court directed the Special Master to respond to promptly those exhibits.1 Id., p. 3.  

On June 22, 2018, the Court held a closed hearing at which it heard argument from the 

Law Firms and the Special Master as to their respective positions on various categories of 

redactions proposed to the Master’s Report & Recommendations and Executive Summary. 

Several of these categories applied to the proposed redactions to the exhibits, as well. On June 

28, 2018, the Court issued an Order ruling on each category of proposed redactions and 

providing the parties guidance for the remaining redactions. Dkt. # 356. The Court further 

directed the parties to confer and, to the extent that redactions were agreed upon, to file redacted 

versions of the Report exhibits by July 10, 2018.2 Id. That same day, the Court made the 

Master’s Report & Recommendations and Executive Summary, in redacted form, available to the 

public.  

On July 5, 2018, State Street and the Special Master, with the assent of all parties, jointly 

moved for a brief extension, until July 20, 2018, to complete the meet and confer process for the 

                                                            
1 The parties were ordered to confer to attempt to resolve and narrow redaction issues during the review process. Id.  
The May 31, 2018 Order originally directed the Master to respond to the proposed redactions to the Report exhibits 
by June 18, 2018. Dkt. # 237. Due to the large volume of individual redactions proposed by the Law Firms, on June 
13, 2018, the Special Master moved for additional time to submit responses. Dkt. # 296. The Court issued a sealed 
Order on June 14, 2018, allowing that request in part and denying it in part. Dkt. # 299. On June 21 and June 22, 
2018, the Special Master filed and served responses to a portion, but not all, of the redactions proposed by the Law 
Firms. 
 
2 For clarification as to the Master’s role, the Special Master filed a motion seeking the Court’s guidance on the best 
way to proceed after the Court’s issuance of its June 28, 2018 Order. Dkt. # 366. In response to that filing, the Court 
ordered the Special Master to continue working collaboratively with the Law Firms to resolve any remaining areas 
of disagreement over proposed redactions to the Report exhibits. Dkt. # 372. 
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remaining redactions. Dkt. # 380. The Court allowed the requested extension. Thereafter, the 

parties worked diligently and collaboratively to reach a consensus on the redacted versions of the 

exhibits. 

The Special Master has sent the Court a complete set of exhibits to his Report & 

Recommendations, containing the appropriate redactions.3  

Dated:   July 20, 2018    Respectfully submitted, 
       

SPECIAL MASTER HONORABLE 
GERALD E. ROSEN (RETIRED), 

 
By his attorneys, 

 
 
          /s/  William F. Sinnott   

William F. Sinnott (BBO #547423) 
Elizabeth J. McEvoy (BBO #683191) 
BARRETT & SINGAL, P.C. 
One Beacon Street, Suite 1320 
Boston, MA 02108 
Telephone: (617) 720-5090 
Facsimile: (617) 720-5092  
Email: wsinnott@barrettsingal.com 
Email: emcevoy@barrettsingal.com  

 
CERTIFICATE OF SERVICE 

 I hereby certify that this Notice of Appearance was filed electronically on July 20, 2018 
and thereby delivered by electronic means to all registered participants as identified on the 
Notice of Electronic Filing (“NEF”).  Paper copies were sent to any person identified in the NEF 
as a non-registered participant. 
 
 
          /s/  William F. Sinnott   

William F. Sinnott  
 

                                                            
3 The Special Master has provided the Court with two CDs: (1) a disc containing a complete set of exhibits to the 
Master’s Report, a large number of which contain partial or complete redactions; and (2) a disc containing courtesy 
copies of the exhibits in substantially unredacted form, which depicts which portions of the various exhibits were 
redacted in the publicly-filed versions.  
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 The Special Master hereby responds in opposition to Labaton’s Motion for Partial Stay 

Pending Resolution of Petition for Writ of Mandamus (“Motion for Stay”) [Dkt. # 396]. 

Labaton’s motion is a strategic attempt to delay the Court’s consideration of matters of great 

import to the administration of justice, and yet another tactical attempt to create a clear running 

field in which there is no effective opposition to its numerous attempts to avoid a response to its 

many motions and to evade informed judicial supervision.  

I. The events preceding Labaton’s request are illustrative of its strategy to avoid 
effective supervision. 
 

The procedural history surrounding the Mandamus Petition is telling. On June 8, 2018, 

Labaton sought the recusal of the Court under 28 U.S.C. §455(a). Dkt. # 275. The Court orally 

and by written order denied that request on June 21, 2018, with a full written decision to follow. 

See Dkt. # 315. A complete 72-page decision was issued on June 28, 2018, the same day the 

Court made public the redacted Report & Recommendations. Dkt. # 357 & 358. Labaton filed its 

Objections to the Special Master’s Report & Recommendation within twenty-four hours. Dkt. # 

359. It then filed Supplemental Objections, seeking to exclude the entirety of the Master’s legal 

conclusions, one week later, on July 5, 2018. 

On July 6, 2018, Labaton filed its Mandamus Petition seeking that the Court of Appeals 

order the Court’s recusal from this matter. Dkt. # 388. Despite arguing that it would suffer 

irreparable harm, Labaton did not request a stay of the ongoing proceedings.1 On July 13, 2018 – 

10 days after the Special Master responded to Labaton’s Motion for an Accounting, and for 

Clarification that the Master's Role has Concluded (“Motion for Accounting”) – Labaton moved 

                                                            
1 And as this Court is well aware, the filing of a writ of mandamus does not automatically stay proceedings in the 
underlying Court. See Woodson v. Surgitek, Inc., 57 F.3d 1406, 1416 (5th Cir. 1995). Rather, a stay is granted only 
where the relevant circumstances and factors illustrated by the moving party warrant it. See id; see also discussion, 
infra. 
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for leave to file a response to the Special Master’s Opposition under seal, and included its 

proposed response in that filing. Dkt. #393. Later that day, Labaton moved for an expedited 

review of the Mandamus Petition, citing as grounds, among other things, “to avoid th[e] 

possibility” that the Court may decide the Motion for Accounting or other matters it recently 

commented on. Motion for Expedited Review, p. 3. Labaton simultaneously filed its Motion for 

Stay with the Court. Dkt. # 396. Clearly, Labaton showed no urgency in moving for its stay – 

until it had filed its second submission on accounting and on its demand that the Special Master’s 

role be declared as terminated. Together, this is another attempt to evade informed judicial 

supervision and allow Labaton to proceed without opposition. 

II. Labaton’s request for stay is an obvious delay tactic and should therefore be 
denied. 
 

 At this point in the investigation, the District Court is in the midst of its de novo review. 

See Fed. R. Civ. P. 53(f). Labaton’s request for a stay is the latest in its attempts to delay an 

outcome of this lengthy investigation, and the hard-fought litigation that has resulted since the 

filing of the Report. But Labaton does so at its own pace. In its Mandamus Petition, Labaton did 

not request a stay or argue that an immediate or expedited ruling be made on its request. The first 

indication that the Court of Appeals decision was time-sensitive came in Labaton’s Motion for 

Expedited Hearing filed one week later. In the interim, Labaton, on its own initiative, filed a 

response to the Special Master’s opposition to its Motion for Accounting and continued to 

actively litigate the case.2 The strategy is obvious. Only after Labaton has fully availed itself of 

the opportunity to advocate its position on pending issues, including the Special Master’s role 

                                                            
2 Indeed, prior to filing a stay, Labaton actively participated in the case without any suggestion that its efforts, and 
those of others, may be futile. On July 12, 2018, Labaton deposed the Special Master’s expert, Professor Stephen 
Gillers, for six hours. Again, it was not until the following day that it first advocated for a stay to conserve judicial 
resources and promote efficiency.   
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with the Court -- the judicial body it wishes to recuse -- does Labaton then contend that a stay is 

necessary.  

Labaton cannot have it both ways. While, with one swipe, Labaton vigorously argues that 

the Court should rule in its favor -- and most recently to strike the Special Master’s Report in its 

entirety for a variety of alleged shortcomings and determine that the Special Master’s role has 

concluded -- it, at the same time, argues that those and other substantive matters should be 

stayed. While Labaton cites to the mere possibility that the First Circuit may issue a writ of 

mandamus as a reason to pause decision on outstanding matters, it is transparent that it is the 

perceived outcome, not the timing, that prompts Labaton’s Motion to Stay.  

Beyond this, a stay would invariably create additional delay in an ultimate resolution of 

this matter, as it would leave the case in limbo with no judge available to consider and decide the 

various important matters that are pending before this Court and, again, remove judicial 

oversight while the Court of Appeals considers the Mandamus Petition. 

These blatant delay tactics should be denied. Labaton has not offered any meaningful 

explanation as to why a stay was not requested when it filed the Mandamus Petition, beyond 

providing it time to file additional pleadings. See, e.g., McGuire vs. Warner, 2009 WL 3823038, 

at *3 (E.D. Mich., 2009) (no reason moving party could not have filed a motion to stay at the 

same time as filing the petition for writ of mandamus); see also S.E.C. vs. Spencer Pharm. Inc., 

D. Mass., No. 12-CV-12334-IT (Nov. 17, 2014) (motion to stay denied where motion filed one 

business day before trial and where parties and the court engaged in “substantial efforts in 

connection with the pending trial date”).  

In short, Labaton’s Motion to Stay is no more than a transparent attempt to have its 

procedural cake and eat it too.  
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III. Labaton fails to address the well-known standards for determining the 
appropriateness of a stay pending appeal. On balance, those interests militate in 
favor of denying the request.  
 

Labaton’s after-the-fact request all but ignores the well-established factors courts 

consider in determining whether to stay ongoing proceedings.3 Where a stay has been requested, 

the First Circuit evaluates four factors: (1) whether the party moving for a stay can make a strong 

showing that it is likely to succeed on the merits; (2) whether the moving party will be 

irreparably injured absent a stay; (3) whether issuance of the stay will substantially injure the 

other parties interested in the proceeding; and (4) whether a stay advances the public interest. See 

U.S. S.E.C. v. Howard, 646 F. Supp. 2d 161, 162 (D. Mass. 2009); see also In re Elias, 182 F. 

App'x 3, 4 (1st Cir. 2006); Acevedo-Garcia v. Vera-Monroig, 296 F.3d 13, 17 (1st Cir. 2002); 

Hilton vs. Kerry, D. Mass., No. CIV.A. 13-11710-TSH (Dec. 2, 2013).4 

 In its motion, Labaton glosses over the first factor – its chances of succeeding on the 

merits – implying that a stay is warranted here because Labaton has “raised a serious question as 

to the Court’s impartiality.” This self-serving evaluation of the Mandamus Petition misconstrues 

this threshold pleading requirement; that is, that the First Circuit will likely agree that a 

reasonable person may question the Court’s impartiality and order its recusal.  More importantly, 

Labaton’s statement concerning impartiality is simply not accurate. Labaton did not raise serious 

                                                            
3 The factors the Court considers in determining whether a stay pending petition for writ of mandamus is warranted 
are the same as those for a stay pending appeal. See Citizens for Responsibility & Ethics in Washington v. Cheney, 
580 F. Supp. 2d 168, 177 (D.D.C. 2008); See also Powertech Tech. Inc. vs. Tessera, Inc., N.D. Cal., No. C 11-6121 
CW (Mar. 20, 2013); Wallace vs. Powell, M.D. Pa., No. 3:09-CV-0291 (Jan. 9, 2013). 
 
4 Courts look to the same four factors in evaluating a motion to stay filed after a petition of mandamus. 
See McGuire vs. Warner, 2009 WL 3823038, at *3 (E.D. Mich., 2009). 
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or troubling concerns on appeal. It simply rehashed the same positions advanced and rejected by 

the Court in its thoughtful June 28, 2018 order.5 See Dkt. 358.  

 Labaton’s failure to address the remaining three factors is just as glaring. While denial of 

the stay could conceivably implicate concerns of inefficiency and waste, this type of mild 

inconvenience falls far short of irreparable harm, and in particular, harm that justifies halting 

ongoing proceedings.  Furthermore, the Court must consider whether other parties, not just 

Labaton, will suffer if a stay is granted. In this instance, there are now ten law firms with an 

interest in the Special Master’s Report & Recommendations, who collectively represent 

approximately 1900 class members.6 Those interested parties have not joined in Labaton’s 

Motion to Stay (or its Mandamus Petition) and deserve an expeditious resolution of the matters 

that are now fully aired in the public realm. Delaying proceedings while awaiting a decision on 

Labaton’s Petition only forces those parties to unfairly endure further delay without good cause 

to do so.    

Nor can one ignore the public interest in having a speedy and final resolution of a matter 

that has now spanned more than seven years in the judicial system. See In re Special 

Proceedings, 840 F. Supp. 2d 370, 376 (D.D.C. 2012) (“The public interest is a uniquely 

important consideration in evaluating a request for [interim relief]”). Here, the Court should 

consider not only the interests of the general public, but those of the identified class members 

who have reaped no benefits from this prolonged and expanded class action case.   

                                                            
5 For instance, in its most recent filing, Labaton continues to make much of the fact that the Court 
publicly expressed concern that the origins of Labaton’s representation with ATRS and the Chargois 
Arrangement may implicate public corruption – protesting that the implication “do[es] not find support in 
the Master’s Report or the record of the Master’s proceedings” (p. 2). The Court squarely addressed – and dispelled 
– this concern in its July 28, 2018 Order when it expressly stated that the “information concerning the roles of [Tim] 
Herron and [Senator] Faris in the genesis of Labaton’s relationship with ATRS came exclusively from the Master’s 
Report.” Dkt. # 358, p. 61. 
 
6 See Special Master’s Report & Recommendations, p. 284, n. 233.  
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IV. Where Labaton has not – and cannot – show a likelihood that its Mandamus 
Petition will succeed on the merits, it is not entitled to extraordinary relief.  
 

Finally, denial of the requested stay is especially appropriate here, where Labaton’s 

Mandamus Petition does not make a case for relief.  See David v. Signal Int'l, LLC, 37 F. Supp. 

3d 836, 840 (E.D. La. 2014) (“the hardship and inconvenience that would result from a stay 

substantially outweighs any benefit, especially in light of the fact that mandamus relief is 

unlikely to be granted”). Labaton’s Mandamus Petition largely restates the legal arguments it 

asserted with this Court, to no avail. Unlike a traditional appeal, a stay of trial court proceedings 

– not yet ripe for appellate review – constitutes extraordinary relief, Garcia-Mir v. Meese, 781 

F.2d 1450, 1453 (11th Cir. 1986). That relief, given the strong likelihood that the Court of 

Appeals will not grant the desired relief, is not warranted here.  

As the foregoing discussion makes clear, this Court should deny the Motion to Stay and 

put an end to the litany of delay and second-chances that Labaton has continually pursued since 

learning of the Special Master’s conclusions. The Court should not be impeded from completing 

its de novo analysis, as contemplated by the March 7, 2017 Appointment Order and Fed. R. Civ. 

P. 53, simply because Labaton seeks what it perceives would be a more favorable decisionmaker.  
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Dated:   July 20, 2018     Respectfully submitted, 
       

SPECIAL MASTER HONORABLE 
GERALD E. ROSEN (RETIRED), 

 
By his attorneys, 

 
           /s/  William F. Sinnott   

William F. Sinnott (BBO #547423) 
Elizabeth J. McEvoy (BBO #683191) 
BARRETT & SINGAL, P.C. 
One Beacon Street, Suite 1320 
Boston, MA 02108 
Telephone: (617) 720-5090 
Facsimile: (617) 720-5092  
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