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STREET BANK AND TRUST COMPANY,
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Case No. 34-2008-00008457-CU-MC-GDS
COMPLAINT IN INTERVENTION

Violation of the California False Claims Act
(Cal. Gov. Code, § 12651)

Unlawful Business Practices
(Bus. & Prof. Code § 17200)

Demand for Jury Trial

COMPLAINT IN INTERVENTION (34-2008-00008457-CU-MC-GDS)



mailto:Jeftrey.Simpton@doj.ca.gov

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 1:11-cv-10230-MLW Document 401 Filed 07/23/18 Page 3 of 15

Plaintiff, the People of the State of California, by and through California Attorney General

Edmund G. Brown Jr., allege as follows:

INTRODUCTION

1. This action is brought against State Street Corp., State Street California Inc.
(“State Street California”), State Street Bank and Trust Company (“State Street Bank™), and State
Street Global Markets (“Global Markets™) (collectively “State Street”). For years, State Street,
led by a group of its internal “risk traders,” raided the custodial accounts of California’s two
largest public pension funds, in a total amount exceeding $56 million, by fraudulently pricing
foreign currency (“FX”) trades State Street executed for the pension funds. State Street Bank is
the custodial bank and fiduciary for the California Public Employees’ Retirement System
(CalPERS) and the California State Teachers’ Retirement System (CalSTRS) (collectively “the
Pension Funds™). State Street Bank executed FX trades for the Pension Funds when notified that
the Pension Funds required foreign currency to close foreign securities trades, or when the
Pension Funds requested that State Street convert foreign currency held in the Pension Funds’
custodial accounts into U.S. Dollars.

2. Beginning in 2001, State Street Bank’s contracts with the Pension Funds
guaranteed that the Pension Funds would receive the most competitive rates available for all FX
transactions, regardless of size, currency, or contract type because, as State Street represented, all
trades would be priced based upon the Interbank Rate (“Interbank Rate”) at the time the trades
were executed. The Interbank Rate is the price at which major banks that operate within the
interbank market buy and sell currency. The Interbank Rate fluctuates throughout each day and is
tracked and published by various industry sources. However, rather than price the Pension
Funds’ custody FX trades at the Interbank Rate, State Street consistently “marked-up” the prices
using rates far in excess of the Interbank Rate at the time State Street executed the trades.
Conversely, when State Street executed custody FX trades to convert or “repatriate” foreign
currency held in the Pension Funds’ custodial accounts into U.S. Dollars, State Street “marked-
down” the price the Pension Funds received to an amount far below the Interbank Rate at the time

State Street executed the trades.
2
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3 State Street concealed its fraudulent pricing practices by entering false exchange
rates into its electronic trading databases, which automatically debited the Pension Funds’
custodial accounts, and by reporting false exchange rates in numerous documents, including FX
Spot Purchase Activity Reports and account statements submitted to the Pension Funds and the
Pension Funds’ outside investment managers. State Street also entered false exchange rates into
its on-line reporting database, MyStateStreet.com, from which the Pension Funds obtained reports
detailing their account activity. State Street further disguised its fraudulent scheme by pricing the
FX trades within the interbank high and low rate of the day and by failing to provide time stamp
data for the trades that would reveal when State Street actually executed the trades.

4. State Street’s concerns about revealing its fraudulent custody FX pricing practices
are reflected in its internal e-mails. When discussing inquiries by the Pension Funds about
providing “transparency” in FX execution costs, one Senior Vice President with State Street
California commented to other State Street executives that, “[i]f providing execution costs will
give [CalPERS] any insight into how much we make off of FX transactions, I will be shocked if
[a State Street V.P.] or anyone would agree to reveal the information.” Another State Street
California executive sought help from State Street executives in formulating a strategy to deflect
the Pension Funds’ attention away from custody FX “transparency,” writing, “[a]ny help you can
offer would be appreciated. The FX question is touchy and if we can’t provide any further
information, we have to somehow get [CalPERS] comfortable with that since our RFP response
indicated we could provide execution cost transparency.”

3. State Street’s false claims for unauthorized custody FX “mark-ups” and their
concealment of their obligation to pay the Interbank Rate for repatriation trades, which began in
2001 and persist to the present day, have resulted in damage to the Pension Funds in an amount
exceeding $56 million.

6. | On April 14, 2008, Associates Against FX Insider Trading, filed this action
pursuant to the qui tam provisions of the California False Claims Act. (Gov. Code § 12652, subd.

(c).) The People have filed this Complaint in Intervention pursuant to the Attorney General’s

3
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Notice of Election to Intervene and proceed with the action as authorized by Government Code
Section 12652, subdivision (c)(6)(A).
PARTIES
7 Attorney General Edmund G. Brown Jr. is the Chief Law Officer of the State of
California. He brings this action in the name of the People of the State of California as Plaintiff

and real party in interest (hereinafter “the People”).

8. Associates Against FX Insider Trading is the qui tam and a Delaware general
partnership.
9. Defendant State Street Corporation is a financial holding company, incorporated in

Massachusetts and headquartered in Boston. It provides custodial banking and FX services to the
Pension Funds through several of its subsidiaries. It touts itself and its subsidiaries as the “No. 1
servicer of U.S. pension plans,” and as of mid-2009, had $16.4 trillion in assets under custody and
$1.6 trillion under management.

10.  Defendant State Street California, a subsidiary of State Street Corp., is
incorporated in California, is headquartered in California and has an office in the CalPERS
headquarters in Sacramento. It provides custodial banking and FX services to the Pension Funds.
State Street California maintains an office in Alameda, which services the Pension Funds’
accounts for State Street Bank and Global Markets. State Street California is the entity
responsible for the overall business relationship, including client satisfaction, service delivery,
quality standards, business profitability and business growth with the Pension Funds.

11.  Defendant State Street Bank and Trust Company, a subsidiary of State Street Corp,
is incorporated in Massachusetts, is headquartered in Boston, Massachusetts and has offices in
California. It also provides custodial banking and FX services to the Pension Funds and is the
signatory to the custodial agreements with the Pension Funds.

12.  Defendant State Street Global Markets, LLC, a subsidiary of State Street Corp., is
incorporated in Delaware and is headquartered in Boston, Massachusetts. It provides specialized
investment research and trading in foreign exchange, equities, fixed income and derivatives for

the Pension Funds.
4
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13.  The true names and capacities, whether corporate, associate, individual,
partnership or otherwise of Defendants Does 1 through 100, inclusive, are unknown to the People,
which therefore sues said Defendants by such fictitious names. The People will seek leave of
court to amend this Complaint to allege their true names and capacities when the same are
ascertained.

14.  Atall relevant times each of the Defendants, including Doe defendants, was and is
the agent, employee, employer, joint venturer, representative, alter ego, subsidiary, and/or partner
of one or more of the other defendants, and was, in performing the acts complained of herein,
acting within the scope of such agency, employment, joint venture, or partnership authority,
and/or is in some other way responsible for the acts of one or more of the other defendants.

15.  CalPERS is an agency of the State of California and the nation’s largest public
pension fund, providing benefits to more than 1.6 million public employees, retirees, and their
families.

16.  CalSTRS is an agency of the State of California and the nation’s second largest
public pension fund, providing retirement related benefits to over 800,000 members and

beneficiaries.

JURISDICTION AND VENUE

17.  Venue is proper in this Court because Defendant State Street California maintains
an office in Sacramento County, and because State Street engaged in conduct directed at the State
of California and residents of the State of California.

18.  Furthermore, much of State Street’s misconduct took place in this county, and the
acts complained of, including the submission of false statements and records, occurred in and
were directed at government offices and officials located within this county.

STATE STREET’S FRAUDULENT SCHEME

Contracts with CalPERS/CalSTRS
19. State Street has served as master custodian over CalPERS’ assets since 1992 and

over CalSTRS’ assets since 1986.

5

COMPLAINT IN INTERVENTION (34-2008-00008457-CU-MC-GDS)




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 1:11-cv-10230-MLW Document 401 Filed 07/23/18 Page 7 of 15

20. In 2000, CalPERS issued a Request for Proposal (“RFP”) soliciting responses
from various banking institutions interested in becoming CalPERS’ master custodian. In 2001,
CalPERS re-selected State Street as its custodial bank. The 2001 contract took effect on
September 1, 2001, and incorporated by reference State Street’s 2000 RFP response (the contract
and RFP response are collectively referred to as “the CalPERS contract”). This contract expired
on June 30, 2006.

21.  Also in 2000, CalSTRS issued an RFP soliciting responses from various banking
institutions interested in becoming CalSTRS’ master custodian. In 2001, CalSTRS re-selected
State Street. The 2001 contract took effect on July 1, 2001, and incorporated by reference State
Street’s 2000 RFP response (the contract and RFP response are collectively referred to as “the
CalSTRS contract™). This contract is currently in effect.

22.  Collectively, the CalPERS and CalSTRS contracts are referred to as “the Pension
Fund Contracts.”

23.  The Pension Fund Contracts explicitly controlled how State Street could charge
the Pension Funds for custody FX transactions stating that all “trades are priced based on the
Interbank Rates at the time the trade is executed.” The Interbank Rate is tracked and published
by industry sources, such as Reuters.

State Street’s Processing of FX Orders

24.  The Pension Funds initiated FX trades with State Street in one of two ways:
directly or indirectly.

25.  With direct FX trades, the Pension Funds or their outside investment managers
(“OIMs”) communicated the trade information to a State Street salesperson who quoted a rate that
the Pension Fund or the OIM could choose to accept or reject. If the rate was accepted, the trade
was executed at the agreed upon price.

26.  With indirect FX trades, also called custody FX trades, neither the Pension Funds
nor their OIMs negotiated rates with State Street and State Street did not quote rates. Instead, the
Pension Funds or their OIMs instructed their custody group representative within State Street to

execute FX transactions for the Pension Funds. When a security trade included a request to
6
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execute the required FX to fund the transactions, or repatriate foreign currency, the FX trade
request was routed electronically via State Street’s Market Order Management System (MOMS)
from the custody side of State Stréet for execution and pricing by a group of “risk traders”
working at State Street’s FX trading desk.

27.  After receiving custody FX requests through the MOMS system, at some time
during the trading day State Street’s risk traders executed the custody FX trades by entering the
trade information, including the false exchange rates into the MOMS system. The MOMS system
automatically fed the trading data into State Street’s former accounting network called the IBS
system which was later upgraded to a system called Wall Street Systems (“WSS”). IBS/WSS
automatically released the custody FX trades to State Street’s Multi-Currency Horizon system
which debited or credited the Pension Funds’ custodial accounts utilizing the false exchange rates
entered into MOMS by State Street’s risk traders. Sometime in 2005, State Street created a new
business group that relieved State Street’s risk traders of responsibility for executing and pricing
custody FX trades with the Pension Funds. However, State Street’s new business group
continued the same scheme of executing and pricing custody FX trades with the Pension funds
utilizing false exchange rates.

28.  State Street derived its false exchange rates by taking the Interbank Rate at the
time the trades were executed and adding or subtracting “basis points” or “pips” from the rate
depending upon whether the Pension Funds were acquiring or repatriating foreign currency. A
basis point, or pip, is a unit equal to 1/100th of a percentage point. For example, the smallest
move the USD/CAD (U.S. Dollar/Canadian Dollar) currency pair can make is 1/100 of a penny
($0.0001), or one basis point. When the Pension Funds acquired currency through State Street’s
custody FX program, State Street’s false exchange rates often ranged 25 pips above or below the
Interbank Rate and, in some cases exceeded the Interbank Rate by 144 pips. The cumulative
effect of these overcharges and underpayments by State Street resulted in over $56 million in

damages to the Pension Funds.

7
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State Street’s False Claims, Records, and Statements

29. As the custodian bank for the Pension Funds, State Street had direct access to the
Pension Funds’ custodial accounts. With the Pension Funds’ money on account with State Street,
State Street routinely made false claims for payment from the Pension Funds’ custodial accounts
by entering fictional FX exchange rates into State Street’s MOMS, IBS, WSS and Multi-Currency
Horizon System.

30.  These claims were false because, despite the language in the Pension Funds
Contracts, State Street claimed funds using fictional exchange rates substantially outside the
prevailing Interbank Rates at the time State Street executed the trades.

31.  State Street provided both Pension Funds with monthly “FX Spot Purchase/Sale
Activity Reports,” detailing all custody FX transactions executed for the Pension Funds in order
to settle any underlying securities transactions, including repatriation. State Street also
downloaded custody FX trading detail onto its on-line reporting database, MyStateStreet.com.
These reports and database identified each FX transaction executed by State Street for the
Pension Funds. The reports and trading detail were false because the exchange rate they
identified and recorded was not the Interbank Rate at the time State Street executed the trades but,
rather, an inflated and fictional rate disguising State Street’s undisclosed and unauthorized “mark-
up” or a reduced rate disguising State Street’s undisclosed and unauthorized “mark-down”
depending on whether the transaction was a purchase or a sale of foreign currency.

32.  State Street used these false reports and fraudulent reporting systems for the
purpose of obtaining payment or approval of State Street’s withdrawal of funds from the Pension
Funds’ custodial accounts and for the purpose of avoiding payment of the Interbank Rate to the
Pension Funds when State Street repatriated the Pension Funds’ foreign currency holdings into
U.S. Dollars.

33.  The fraudulent requests, false reports and fraudulent reporting systems alleged
herein concealed millions of dollars in State Street’s overcharges and underpayments to the

Pension Funds, and were material to the Pension Funds’ payment and approval of State Street’s

8
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false claims and material to State Street avoiding its obligation to pay the Pension Funds at the
Interbank Rate when converting foreign currency to U.S. Dollars.

The State Street Conspiracy

34. State Street has, through their agents, subsidiaries, and/or associated companies,
participated in a common law conspiracy to violate Government Code Section 12651, subdivision
(a)(7), and a conspiracy in violation of Government Code Section 12651, subdivision (a)(3), by,
among other things, creating, servicing, maintaining, and participating in a fraudulent custody FX
trading system that State Street used to: (1) generate false claims to funds held in the Pension
Funds’ custodial accounts; (2) generate false documents to obtain payment and/or approval of
debits from the Pension Funds’ custodial accounts; (3) generate false documents and records to
avoid State Street’s obligation to pay the Interbank Rate at the time they executed repatriation
trades to convert foreign currency held in the Pension Funds’ accounts into U.S. Dollars; and (4)
conceal State Street’s use of fictitious custody FX rates when executing FX trades for the Pension
Funds.

35.  State Street agreed among themselves that: (1) State Street would route all
custody FX trade requests State Street received from the Pension Funds through Global Markets
for execution; (2) Global Markets would “mark-up” the custody FX exchange rate above the
Interbank Rate at the time it executed custody FX trades with the Pension Funds; (3) Global
Markets would “mark-down” the custody FX exchange rates below the Interbank Rate when it
executed repatriation trades converting foreign currency held in the Pension Funds’ custodial
accounts into U.S. Dollars; and (4) Global Markets would enter these false exchange rates into
State Street Bank’s MOMS system and other electronic trading platforms.

36. State Street further knew, intended and agreed that, in direct violation of Pension
Fund Contracts, their fraudulent pricing scheme generated false claims for funds held in the
Pension Funds’ custodial accounts and improperly debited those accounts for custody FX trades
using exchange rates substantially outside the Interbank Rate at the time State Street executed the
trades. State Street further knew, intended and agreed that, in direct violation of Pension Fund

Contracts, their fraudulent pricing scheme generated false records and reports that State Street
9
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submitted to the Pension Funds and used to avoid paying the Interbank Rate when State Street
executed repatriation trades converting foreign currency held in the Pension Funds’ custodial
accounts into U.S. Dollars.

37.  State Street further knew, understood and agreed that this fraudulent pricing
scheme would have a material effect on the Pension Funds’ decision to continue paying the false
claims alleged herein and that the purpose of the scheme was to get the Pension Funds to pay
and/or approve State Street’s false claims. State Street thereby conspired to, intended and did,
defraud the Pension Funds by getting false claims allowed and paid by the Pension Funds in
violation of Government Code section 12651, subdivision (a)(3). State Street thereby also
conspired to, intended and did, create and use false statements, records and reports to conceal,
avoid and decrease their obligation to pay the Pension Funds in violation of Government Code
Section 12651, subdivisions (a)(7) and (a)(3).

FIRST CAUSE OF ACTION

False Claims Act - Government Code § 12651, subd. (a)(1)
(Against All Defendants)

38.  The People incorporate herein by reference the allegations in paragraphs 1 through
33 of this complaint.

39.  This is a claim for treble damages and penalties brought by the People under the
California False Claims Act, Government Code Section 12650 ef seq.

40.  State Street knowingly presented or caused to be presented to the Pension Funds
false claims for payment of money and false claims to approve debits from the Pension Funds’
custodial accounts.

41.  Asa proximate result of the State Street’s actions, the Pension Funds suffered

damages in a specific amount to be determined at trial.
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SECOND CAUSE OF ACTION
False Claims Act - Government Code § 12651, subd. (a)(2)
(Against All Defendants)

42.  The People incorporate herein by reference the allegations in paragraphs 1 through
33 of this complaint.

43.  This is a claim for treble damages and penalties brought by the People under the
California False Claims Act, Government Code Section 12650 ef seq.

44, State Street knowingly made, used, or caused to be made or used false records and
statements to get false claims for funds from the Pension Funds’ custodial accounts paid and
approved by the Pension Funds.

45.  As aproximate result of the State Street’s actions, the Pension Funds suffered
damages in a specific amount to be determined at trial.

THIRD CAUSE OF ACTION
False Claims Act - Government Code § 12651, subd. (a)(7)
(Against All Defendants)

46.  The People incorporate herein by reference the allegations in paragraphs 1 through
33 of this complaint.

47.  This is a claim for treble damages and penalties brought by the People under the
California False Claims Act, Government Code Section 12650 ef seq.

48.  State Street knowingly made, used, and caused to be made or used false FX Spot
Purchase/Sale Activity Reports, false MyStateStreet.com 'database entries, false statements in
their electronic custody FX trading platforms and accounting databases, and other false
documents and statements to conceal, avoid and decrease their obligations to pay the Interbank
Rate when State Street executed repatriation trades converting foreign currency held in the
Pension Funds’ custodial accounts into U.S. Dollars in violation of Government Code Sectidn
12651, subdivision (a)(7).

49.  Asa proximate result of the State Street’s actions, the Pension Funds suffered

damages in a specific amount to be determined at trial.
11
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FOURTH CAUSE OF ACTION

False Claims Act Conspiracy - Government Code § 12651, subds. (a)(7) and (a)(3)
(Against All Defendants)

50.  The People incorporate herein by reference the allegations in paragraphs 1 through
37 of this complaint.

51.  This is a claim for treble damages and penalties brought by the People under the
California False Claims Act, Government Code Section 12650 ef seq.

52, Defendants, and each of them, conspired to conceal, avoid and decrease an
obligation to pay the State in violation of Government Code Section 12651, subdivisions (a)(7)
and (a)(3).

53. Defendants, and each of them, intended to defraud the People, and acted in
furtherance of the conspiracy to defraud the People by participating in the schemes, set forth
above, to falsely report the Interbank Rate at the time State Street executed custody FX
transactions with the Pension Funds and to conceal State Street’s fraudulent custody FX pricing
scheme.

54.  Asa proximate result of the above-described acts, the Pension Funds have been
injured and suffered damages in a specific amount to be determined at trial.

FIFTH CAUSE OF ACTION

Violation of Business & Professions Code §17200, et seq.
(Against All Defendants)

55.  The People incorporate herein by reference all the allegations in paragraphs 1
through 37 of this complaint.

56.  The above described acts by State Street constitute unfair competition within the
meaning of Business & Professions Code Section 17200, in that they include, but are not limited
to the following fraudulent business practices:

a. State Street falsely represented that custodial FX trades executed by State
Street for the Pension Funds would be priced at the Interbank Rate at the time the trades were

executed;
12
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b. State Street executed tens of thousands of custody FX trades for the
Pension Funds at rates other than the contractually-allowed Interbank Rate at the time that the
transactions were executed, reaping an undisclosed profit.

¢ State Street knowingly presented or caused to be presented to the Pension
Funds false claims for payment of money and false claims to approve debits from the Pension
Funds’ custodial accounts by falsely reporting Interbank Rates to the Pension Funds;

d. State Street knowingly made, used, or caused to be made or used false
records and statements to get false claims for funds from the Pension Funds’ custodial accounts
paid and approved by the Pension Funds.

e State Street knowingly made, used, and caused to be made or used false FX
Spot Purchase/Sale Activity Reports, false MyStateStreet.com database entries, false statements
in their electronic custody FX trading platforms and accounting databases, and other false
documents and statements to conceal, avoid and decrease their obligation to pay the Interbank
Rate when State Street executed repatriation trades converting foreign currency held in the
Pension Funds’ custodial accounts into U.S. Dollars.

57.  These acts and practices constitute unfair competition within the meaning of
Business & Professions Code section 17200 in that they violate Government Code Section 12650,
et seq. as more particularly described in paragraphs 1 through 37.

58.  Asa proximate result of State Street’s unlawful business practices, State Street
obtained and wrongfully retained monies that rightfully belonged to the Pension Funds in a
specific amount to be determined at trial.

PRAYER FOR RELIEF

Wherefore, Plaintiff, the People pray for relief against all Defendants as follows:

1. Three times the damages which the Pension Funds sustained as a result of
Defendants' false claims in an amount to be determined;

o Civil penalties in the amount of $10,000 for each false claim pursuant to

Government Code Section 12651, subdivision (a);
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3 Civil penalties in the amount of $2,500, pursuant to Business & Professions Code
Section 17206, for each act by Defendants in violation of Business & Professions Code Section
17200;

4. For a permanent injunction pursuant to Business & Profession Code Section 17203
restraining and enjoining Defendant.s, and each of them, and all those acting under, by through or

on behalf of them, from engaging in or performing directly or indirectly, any or all of the

following:
a. Making, or conspiring to make, any false claim as set forth in paragraphs 1
through 37;
b. Making, conspiring, using, or causing to be made or used false statements,

documents or records to avoid the obligation to pay the Pension Funds amounts owed for
repatriation of foreign currency as set froth in paragraphs 1 through 37;
(o) Engaging in any acts of unfair competition described in paragraphs 1
through 37, or any other act of unfair competition.
3. That Defendants be ordered to make full restitution, pursuant to Business &
Professions Code Section 17203, of any money that may have been acquired and/or wrongfully

retained by means of their violation of Business and Professions Code Section 17200;

6. For costs of suit incurred herein.
7. Such further or additional relief as the Court deems proper.
Dated: October 20, 2009 Respectfully Submitted,

EDMUND G. BROWN JR.

Attorney General of California
MARK J. BRECKLER

Senior Assistant Attorney General
LARRY G. RASKIN

Supervising Deputy Attorney General

JEFFREY L. SIMPTON

Deputy Attorney General

Attorneys for the People of the State
of California
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Q. And did the focus of the firm shift to
Boston?

A. Asfar asmy work did. Bill Mulvey, who
isavery finelawyer and still afinelawyer and a
friend, he wasfrom Portsmouth. He grew up there.
And hewasn't surethat the asbestos thing was going
to bethat good of a deal and he, he wanted to focus
on Portsmouth. Sowe mutually agreed that we would
separ ate the offices and he would no longer have an
interest in the onein Boston and | would no longer
have an interest in the one in Portsmouth.

Q. Sowhat wasthe namein firm in Boston now
that you had the interest in?

A. It wasprobably Thornton and Thornton
Early. And for awhileit wasMotley. Ron Motley
was a very well known litigator that did, wasreally
areal pioneer in the asbestoslitigation. Hishome
base was South Carolina, but hewasrarely there.
Hetraveled the country. And heand | had been
working on these cases beginning -- Wefirst met in
December of 1977 when | was actually still at the
Burnsoffice and it was from him that | found out
that there was going to be such a thing as asbestos
litigation. | mean, | knew it wasa mineral before
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because it morphed from just the semiconductor
plantsto we now also represent familieswho were
exposed to teratogenic pesticidesin fieldsasfarm
workers. So our stuff ismostly in California now
in the central valley and southern California. And
that's gotten enormously complicated, for a number
of reasons. They're harder cases, because people
outdoorsarenot insidein terms of proving
exposur e, quantifying exposur e and, in accor dance
with that, causation. But we, we believein it.
It'sthekind of stuff that suitsour firm well. We
fedl good about the cases.

Q. Do you have an office in California?
A. No.

THE SPECIAL MASTER: How many
lawyers do you have now?

THE WITNESS: | think we've got
eighteen. Wereasmall firm. We'relargefor a
plaintiffs firm, but, you know, eighteen isavery
small law firm. We have amost fifty employees
beyond that.

Q. What'syour rolein the firm currently?

THE SPECIAL MASTER: Of thefifty
employees, you have eighteen attorneys?

Page 31

Page 33
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Page 34 Page 36
1 I | maters before State Street?
1 D 2 A VYes
1 3 Q. Couldyou tell usabout that and how they
1 D | ¢ comeabout?
1 5 A. Wehad worked -- Referring to the State
1 [ 6 Street dlassaction, | think?
1 I 7 Q Yes
y ] 8 A. Isthat correct? Wehad filed prior, well
x4 ] 9 prior tofiling the State Street class action, our
H I (o first whistleblower Qui Tam case against State
H T @ Street on behalf of California pension fundsin
m I o  California, along with the law firm of Lief
H B (:  Cobraser, Heimann and Bernstein. So that was our
m [ 1/ first foreign exchange venture
m T 15 Q. And how did you come to be aligned with
m T 16  Lieff Cabraser in that matter?
m D . A Well, we'veknown them for along time. |
m I 1 co'ttell you exactly wherewe started. 1'veknown
m B o  GobLief. I'veknown Richard Heimann for along
m I o0 time From,I'd say maybetheeightiesand we got
m 21 toknow each other better because they were heavily
m T o involved in thetobacco litigation in the nineties.
mH I  o:  Unlikeus, they represented several states, so they
m T - e cknown. And | had an opportunity to work with
Page 35 Page 37
1 Andit'svery depressing, you know. Somepartsof | 1 and become friendswith Bob Lieff and Richard
2 thebusiness, when you read about the last admission | 2 Heimann and Elizabeth Cabraser. And | thought, |
3 tothehospital of somebody, particularly somebody | 3 know they'revery good lawyersand they're nice
4 you knew. | used to know all theclients. | don't | 4 people, peopleto work with.
5 any more, but | can certainly sympathize with their | 5 So when we wer efiling something in
6 plight. Butl am--1 don't try casesany more. | | 6 California, we obviously needed California counsel.
7 don't do depositions any more, thisone 7 None of my firm were members of the California bar,
8 notwithstanding. 8 and weasked if they would join usand they did.
9 THE SPECIAL MASTER: Areyou 9 Q. Andwasthewhistle blower in that case
10 effectively CEO of the firm, then? 10 yoursor someone else's?
11 THE WITNESS: Yeah, yes. 11 A. Thewhistle blowerswereours.
12 THE SPECIAL MASTER: Spend alot of 12 Q. Okay. And how did the whistle blowers
13 time administering and running the firm? 13 cometoyou, just in general terms?
14 THE WITNESS: Yes, | do, although a 14 A. They werereferred to usby someone --
15 lot less since Garrett became -- | relinquished the 15 |It'salittleinvolved. Harry Markopolos-- | don't
16 role of managing partner last year, summer, and 16 know if you'refamiliar with him or not.
17 Garrett Bradley has been doing that since. Hestill |17 Q. Of Madoff?
18 knocks on my door too often to ask me, because | 18 A. Of Madoff fame, in anot totally direct,
19 don't missthe administrative stuff at all. | like, 19 but a pretty direct way, he makes hisliving by
20 | still likethe practicing law. | enjoy it, but | 20 referring whistle blowersto law firmsto bring
21 doalotlessof that now. Almost none. 21 actions. And Harry gave me, through Mike L esser,
22 Q. Let'smovealittle bit forward, Mike, to 22 whowas head of our Qui Tam department, and he knew
23 thetime period just prior to the State Street case. 23 of Mike because Mike had done some good work in New
24 Had you and the firm worked in any foreign exchange (24 York, heand alawyer heworked with there. He gave
Jones & Fuller Reporting (9) Pages 34 - 37
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Q. Was Markopolosthe referral for all of
those relaters?
A. Yeah. Wéll, in oneway or theother, he

=
7

Q. How was he compensated for these
referrals?

A. Hegetsaportion of this. Therelaters
pay him. Wecan't.

| see. Ishean attorney?

A. No.

Q. Wasthere any competition, Mike, asfar as
other firms besides you and Lieff that were
interested in doing foreign exchange cases?

A. Not early on, because nobody else knew
about it. There had never been a case brought like
it, that | know of, or | think I probably would have
known of it involving foreign exchange. | mean, the
rest of theattorneysin Americawereasdumb as|
wasin terms of, you know, what goes on in banks,
you know, sometimes. Some banksin some areas.

Q. At some point around thistime, you know,
post the intervention of the Attorney General, did
you develop an association with the Labaton law
firm?
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anything wrong doneregarding State Street and

Q. And that was Mr. Hopkins?
A. That wasMr. Hopkins.
Q. Andisitfair to say he proved to be a
valuable client?
A. Wdl, hewasagood client. | mean, he
was, hewas -- He had guts, because it takes -- You
know, most pension funds don't want to, they don't
want to screw around with their custodians.
Custodians are very important to them. They provide
alot of valuable services. They've got
relationship managers and if you have ever talked to
arelationship manager at one of these banks, | wish
to Christ we could get someone like that working for
us. They werevery talented people. They makethe
relationshipsgo. And fundsdon't want to --
They'revery reluctant to part waysor certainly get
involved in litigation with their custodial bank.
George, George Hopkinsdidn't want to either.
Wewent to Chicago at EnnisK nupp,
which isone of their advisors, Arkansas advisors,

© o ~N~NouuEEN -~

Ay
o

e e el el
g~ wWN PRk

N R R
O © ©® N O

21

NN
w N

N
D

Page 43 Page 45
1 Started, 1
2 Q. Andwhat wasthefirst partnership along 1 I
3 thoselines with Labaton? 1 I
4 A. | can'trecall. | can't remember what the 1
5 first onewas. 1 I
6 Q. Didthey come on board in the California 1
7 case? 5
5 A. No. 1 I
9 Q. And with respect to the instant case, the 1
10 State Street case? n I
11 A Right. m
12 Q. What wastheir first involvement in that? m
4$< ] 1 00000000 ]
m I
m I =
s 0@ - @@@@@@@@@@@@0000000O0Ooo|
u I =
I e
[
m I = .
m X 00000000
m I sy 0@ |
23 tothem all thetime. Sohewanted tolook intoit g (G
24 further to seeif he could, if there had been m
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Q. And how much was discussed, at |east
initially?

A. Bob Lieff, who'd been down thisroad
before with multiple firmsin classlitigation, |
think, determined that it would be alot, it would
be well for usto cometo an agreement beforehand,
well beforehand on what the fee breakdown would be
between ERI SA and consumer class. He knew the
factorsinvolved and | think he negotiated primarily
with Lynn Sarko on that, but I'm sure hetalked to
the others. He would have had to, because unanimous
consent. And he cameto usat onepoint. | think
he had already pretty much worked out, pending our
approval, that the fair thing would be for ERISA
attorneysto get 9% of theattorneys fee and that
would probably be off the top.

Q. At some point did that percentage change?

A. ltdid.

Q. And when did that happen?

A. It'sright toward theend. And Larry
Sucharow and probably Bob Lieff thought that they
deserved, for what they had done or for whatever
might have been the amount of fundsthey had, they
wer e going to get an additional 1%, and so we agreed
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Page 58 Page 60
1 toraiseit to 10%. .
2 Q. Didyou have my misgivings or objections 1
3 totha? 1
s A. No 1
5 Q. Thefirmdidn't? 1
o A. No. 1 I
7 Q. And we talked earlier about Mr. Hopkins, 1
8 George Hopkins. What was your and the firm's 1
9 contact with him during the mediation process? 1
10 A. Hecametoanumber of themediationsand g GGG
11 hewould speak at themediations. | mean, he'snot i |GG
12 awilting flower. ]
13 THE SPECIAL MASTER: He'snot a u I
14 potted plant -
15 THE WITNESS: No, he's not a potted m
16 plant. He hashisviewsand thereis-- 4« ]
17 Q. Hesnotshy, ishe? 5§
18 A. He'snot shy and he spoke up and he had H
19 hisown ideas of how thingsshould begoing. Andso | |
20 wesaw alot of himinthemediations. Andwesee | |
21 him occasionally other times, we'd get together and | |
22 talk about how thingswere going and wherewewere. ||l | EGNGNGNGINIIIIEEEEEEEEEE
23 Q. Hewasavery active participant in the m T
24 lifeo this case? m I

Page 59 Page 61
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document review hours were accounted for?

A. | think Evan Hoffman was monitoring him.

Q. And did his hours ever come to your
attention for any reason, good, bad, indifferent?

A. No.

Q. Andasof early 2015, Mike, what was your
understanding of how the cost sharing arrangement
with Labaton and Lieff would be represented in afee
petition?

MR. KELLY: I'm sorry, as of what
date, Bill?
MR. SINNOTT: Asof early 2015.

A. Wehad, asof that date, | think what we
had agreed that we would, each of thethreefirms
would receive 20% of thefee. Thisis, thisis
after ERISA attorneyswerepaid, so | think that
came off of thetop. I'm pretty surethat it did.
And that theremaining 40% would be negotiated
between thethree firmswhen we got closer to really
meaning something, which we still weren't at at that
point.

Q. Wasthere any understanding at that time
as far aswho would claim what staff attorney hours?

THE SPECIAL MASTER: For purposes of

© 0 N b WDN PR

Ay
o

e e el el
g~ wWN PR

NN R R R R
P O © o~ O

N NN
A WN

)
Q
Q
0]
~
©

Page 81

the fee petition?
MR. SINNOTT: Yes.

A. Yeah, | think. | mean, it was my
under standing that if you paid for it, if you paid
for the staff attorney, you'd get the hours.

Q. Wasanybody in particular responsible for
insuring that that would happen?

A. Therewasno oneindividual responsible
for monitoring that. |1 mean, it'slike, you know, |
guessthere'sa spreadsheet someplace. It iswhat
itis. You know, they worked and did you pay for
this per son, you know, and if you did, put the hours
that they work, that'sthe way it would work.

Q. Who handled the fee petition or prepared
the fee petition on behalf of Thornton?

A. That would be Mike Lesser, Garrett Bradley
and probably Evan Hoffman.

Q. And did you ever review Thornton attorney
hoursin that fee petition?

A. | reviewed my own hours. | didn't review
any other hours. | saw what they, totals and stuff,
but | was mainly concerned about my own hours.

Q. Youdidn't review staff attorney hours?

A. No.
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Page 82

Q. InLarry Sucharow's affidavit there's
language in Paragraph 7 -- And could | have that,
please? Let me strike that.

Let mefirst ask you if you reviewed
Garrett Bradlee's Declaration in Support of Lead
Counsel's Motion for Award of Attorneys Fees and
Payment of Expenses, do you remember reading that?

A. Yes.

Q. And, Mike, let me show you Paragraph 4.

A. I'm familiar with Paragraph 4.

Q. Okay. | bet you are. Paragraph 4 reads,

The hourly rates of the attorneys and professional
support staff in my firm included in Exhibit A are
the same as my firm's regular rates charged for
their services which have been accepted in other
complex class actions.

Do you agree with that language?

A. It'strue, but it'snot clear and it's
poorly wor ded.

Q. Okay. Explain that.

A. Becausewe are a contingent fee firm, we
never, virtually never charge anybody by the hour.
So it would have been, it would have been more -- |
think most people know we're a contingent firm.

Page 84
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Page 85

1 Q. Sure, yeah.

2 (Document handed to the witness.)

3 A. Yeah,it'sthesame. Thank you.

4 Q. So doesthat make you think that that

5 language tracked, your language or Garrett's

6 language tracked?

7 A. Yes

8 Q. Labaton'slanguage?

9 A. Yes
10 Q. Okay.
11 THE SPECIAL MASTER: Your firm, had
12 your firm done fee petitions in other complex class
13 actions?
14 THE WITNESS: I'm trying to think
15 back to the tobacco litigation, if that was, if it
16 wasactually a petition that was done or if it was
17 donedifferently. | don't recall.
18 THE SPECIAL MASTER: Wasyour firm
19 involved inthe B-O-N-Y, the BNY Méellon case?
20 THE WITNESS: Yes. And wedid have
21 anindividual. Thank you.
22 THE SPECIAL MASTER: And did you do
23 afeepetitioninthat, if you remember?
24 THE WITNESS: | imagine we did,
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Page 90

Page 92

hetold me about the $500 an hour, | had a
conver sation with him about that, because | wanted
to know what the other document reviewers-- But,
you know, like | say, hetook it on a contingency
basisand it wasn't that much morethan what
everyone else was getting. And thefact that we
didn't haveto pay him for a couple yearsand we
didn't haveto pay him never if thething didn't
work out madeit seem ballpark fair to me.

Q. Let me, once again, bring you to November
of 2016 and ask you how you learned about the
billing hoursin the fee petition?

A. Wefound out from our counsdl that there
had been a duplicate billing, inadvertent, but
duplicate on some of the hoursthat we had for our,
the lawyersthat we wer e paying for that they were
also claimed on the other two firms.

Q. And when did you learn that, as best you

19 remember?

20 A. It wasin November of 2016.

21 Q. And wasthis before or after the Boston

22 Globe had inquired of the firm?

23 A. Rignht after.

24 Q. And what was your reaction when you
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

ARKANSAS TEACHER RETIREMENT SYSTEM,
on behalf of itself and all others similarly situated,

No. 11-cv-10230 MLW
Plaintiffs,
V.

STATE STREET BANK AND TRUST COMPANY,

Defendant.

ARNOLD HENRIQUEZ, et al.,
No. 11-cv-12049 MLW
Plaintiffs,

V.

STATE STREET BANK AND TRUST COMPANY,
STATE STREET GLOBAL MARKETS, LLC and
DOES 1-20,

Defendants.

THE ANDOVER COMPANIES EMPLOYEE SAVINGS
AND PROFIT SHARING PLAN, et al.,

No. 12-cv-11698 MLW
Plaintiffs,
V.

STATE STREET BANK AND TRUST COMPANY,

Defendant.
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DECLARATION OF LAWRENCE A. SUCHAROW IN SUPPORT OF
(A) PLAINTIFFS’ ASSENTED-TO MOTION FOR FINAL APPROVAL
OF PROPOSED CLASS SETTLEMENT AND PLAN OF ALLOCATION
AND FINAL CERTIFICATION OF SETTLEMENT CLASS AND (B) LEAD
COUNSEL’S MOTION FOR AN AWARD OF ATTORNEYS’ FEES, PAYMENT OF
LITIGATION EXPENSES, AND PAYMENT OF SERVICE AWARDS TO PLAINTIFES
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LAWRENCE A. SUCHAROW declares as follows pursuant to 28 U.S.C. § 1746:

1. I am a member and Chairman of the law firm of Labaton Sucharow LLP
(“Labaton Sucharow™), attorneys for Plaintiff Arkansas Teacher Retirement System (“ARTRS”)
and Court-appointed Lead Counsel® for the Settlement Class in the above-titled consolidated
Class Actions. | am admitted to practice before this Court pro hac vice.

2. I respectfully submit this declaration in support of the assented-to motion of
Plaintiff ARTRS and Plaintiffs Arnold Henriquez, Michael T. Cohn, William R. Taylor, Richard
A. Sutherland, The Andover Companies Employee Savings and Profit Sharing Plan, and James
Pehoushek-Stangeland (collectively, the “ERISA Plaintiffs,” and together with ARTRS,
“Plaintiffs”), individually and on behalf of the Settlement Class, pursuant to Rule 23(e) of the
Federal Rules of Civil Procedure, for final approval of the proposed Class Settlement of these
consolidated Class Actions (the “Settlement”) and for approval of the Plan of Allocation of the
Net Class Settlement Fund (the “Plan of Allocation”).

3. I also respectfully submit this declaration in support of Lead Counsel’s motion, on
behalf of all Plaintiffs’ Counsel,” pursuant to Rules 23(h) and 54(d)(2) of the Federal Rules of
Civil Procedure, for an award of attorneys’ fees, payment of Litigation Expenses, and payment

of Service Awards to Plaintiffs.

! Unless otherwise indicated, capitalized terms have the same meanings as in the Stipulation and Agreement of
Settlement, dated as of July 26, 2016 (the “Settlement Agreement,” ECF No. 89).

2 In addition to Labaton Sucharow, Plaintiffs’ Counsel includes Thornton Law Firm LLP (“TLF”), Lieff
Cabraser Heimann & Bernstein LLP (“Lieff Cabraser”), Keller Rohrback L.L.P. (“Keller Rohrback™), McTigue Law
LLP (“McTigue Law”), and Zuckerman Spaeder LLP (“Zuckerman Spaeder”). Labaton Sucharow, TLF, and Lieff
Cabraser are counsel in the ARTRS Action, No. 11-cv-10230, which asserted class claims on behalf of all otherwise
eligible custody clients of State Street (including ERISA plans) for violations of the Massachusetts Consumer
Protection Act, Mass. Gen. Laws ch. 93A (“Chapter 93A”), 88 9, 11, and for breach of fiduciary duty and negligent
misrepresentation. Keller Rohrback and McTigue Law/Zuckerman Spaeder are counsel in the Andover Companies
Action (No. 11-cv-12049) and Henriquez Action (No. 12-cv-11698), respectively, which asserted federal statutory
claims under the Employee Retirement Income Security Act of 1974 (“ERISA”) solely for the benefit of ERISA
plan custody clients of State Street.
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A. Benefits of the Settlement
to the Settlement Class

4, The Settlement Agreement provides that Defendant State Street Bank and Trust
Company (“State Street” or the “Bank’) will pay or cause to be paid a total of Three Hundred
Million Dollars ($300,000,000.00) in cash (the “Class Settlement Amount”) into an interest-
bearing escrow account for the benefit of the Settlement Class.

5. Pursuant to the terms of the Settlement, the Class Escrow Account has been fully
funded and earning interest for the benefit of the Settlement Class since September 6, 2016.

6. To my knowledge, the Settlement is by far the largest common fund settlement in
any case brought under Chapter 93A, and is the third-largest common fund settlement, excluding
federal securities actions, to be filed within the First Circuit.

7. The Settlement consideration and any accrued interest, after the deduction of
attorneys’ fees, Litigation Expenses, and any Service Awards awarded by the Court, Notice and
Administration Expenses, and Taxes and Tax Expenses (the “Net Class Settlement Fund’), will
be distributed among Settlement Class Members pursuant to the Plan of Allocation.

8. As further described below, the proposed Plan of Allocation is itself an essential
term of the Settlement because allocations of settlement monies to certain categories of Class
Members will satisfy the financial terms of State Street’s tandem regulatory settlements with the
U.S. Department of Labor (“DOL”) and the U.S. Securities and Exchange Commission (“SEC”).
State Street has also entered into a separate regulatory settlement with the U.S. Department of
Justice (“DOJ™).

9. In exchange for payment of the Settlement Amount, the Settlement Class will
release all Released Class Claims against the Released Defendant Parties upon the Effective Date

of the Settlement. Settlement Agmt. 11 1(yy), 1(zz). The Effective Date will be reached once
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the Class Settlement has been approved, the Judgment has been entered and become Final, the
DOJ Settlement and DOL Settlement are final, State Street has submitted an offer of settlement
to the SEC (which will happen two business days after the Judgment becomes Final), and the
order approving the proposed Plan of Allocation has become Final. Settlement Agmt. { 55.

10. The Settlement Class, which the Court has preliminarily certified for settlement
purposes, is defined as all custody and trust customers of State Street (including customers for
which State Street served as directed trustee, ERISA Plans, and Group Trusts), reflected in State
Street’s records as having a United States tax address at any time during the period from January
2, 1998 through December 31, 2009, inclusive, and that executed one or more Indirect FX
Transactions with State Street and/or its subcustodians during the period from January 2, 1998
through December 31, 2009, inclusive (the “Class Period™).

11. Excluded from the Settlement Class are Defendants; California Public
Employees’ Retirement System (CalPERS), California State Teachers’ Retirement System
(CalSTRS), and the State of Washington Investment Board; the predecessors and affiliates of the
foregoing, or any entity in which they have a controlling interest; and the officers, directors, legal
representatives, heirs, successors, subsidiaries and/or assigns of any such excluded individual or
entity in their capacities as such. Also excluded from the Settlement Class is any Person who
submits a timely and valid request for exclusion in accordance with the requirements set forth in
the Notice. Settlement Agmt. { 1(hhh).

B. Summary of Plaintiffs’ Allegations and Claims

12.  These Class Actions arise from State Street’s allegedly unfair and deceptive
practice of charging its custody and trust customers excessive rates and spreads in connection
with certain foreign exchange (“FX”) transactions, in violation of State Street’s statutory,

contractual, and fiduciary obligations.
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13.  State Street, headquartered in Boston, has long been one of the two or three
largest U.S. custody banks. A custody bank is a specialized financial institution that holds and
services securities and other assets on behalf of investors. Custodians are typically used by
institutional investors that do not want to leave securities on deposit with their external
investment managers (“IMs”) or broker-dealers. By separating these duties, the use of
custodians—at least in theory—reduces the risk of fraud or other misconduct. An independent
custodian ensures that the investor has unencumbered ownership of the securities that other
agents represent to have purchased on the investor’s behalf.

14, The custody bank’s responsibilities include the guarding and safekeeping of
securities, delivering or accepting traded securities, and collecting principal, interest, and
dividend payments on held securities. Custody banks also generally provide a variety of
ancillary services for their custody clients, and communicate with investment managers and
others on the client’s behalf. In essence, custody banks can and do virtually everything for their
custody clients other than make investment decisions. And custody clients trust and rely upon
their custodian to do those things properly.

15. During the Class Period, U.S.-based public pension funds and other institutional
investors increasingly looked to overseas securities markets in order to diversify their portfolios
and maximize investment returns. Such investors had to buy and sell foreign currency in order
to carry out trades in foreign securities and to “repatriate” foreign-denominated dividend and
interest payments into U.S. dollars.

16.  State Street executed hundreds of thousands of FX trades on behalf of Plaintiffs
and Class Members during the Class Period. These FX trades fell into two principal categories.

In “direct” (or “negotiated”) FX trades, custody clients or their IMs personally communicated
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with State Street’s FX trading desk. State Street would quote an exchange rate, bargaining
would ensue, and a rate would be agreed to, often with a modest markup over the interbank rate
in the case of a purchase, or a markdown in the case of a sale.

17.  “Indirect” (or “standing-instruction”) FX trades—the trades at issue here—did not
involve arm’s-length negotiation of the price. Custody clients and IMs did not negotiate rates
with State Street in indirect trades, nor did State Street quote rates. Rather, as the name suggests,
custody clients (or their IMs) engaged State Street to provide ongoing custody FX services in
accordance with standing instructions, and relied upon State Street to execute those FX trades on
their behalf. State Street’s indirect FX services to custody clients—referred to as “Indirect FX
Methods” for purposes of the Settlement—were a major profit center for the Bank during the
Class Period.?

18.  The FX trading day covers nearly 24 hours and plays out worldwide in countless
numbers of currency trades. For each currency pair transaction during the course of the trading
day, there is a high and a low trade, with all other trades falling in-between. The difference
between the low and the high rates, called the “range of the day,” allegedly defines the range at
which custody banks and other FX market participants purchased and sold foreign exchange that
day. ARTRS alleged that reported trades at rates that fall outside the range of the day did not

bear a reasonable relationship to the interbank rate or other prevailing market prices.

% «Indirect FX Methods” means the methods at any time for submitting, processing, pricing, aggregating,
netting, and/or executing foreign exchange transaction requests pursuant to instructions from custody or trust
customers of SSBT [State Street] (or their investment managers) instructing SSBT or SSBT’s subcustodians to
execute such transactions at rates or spreads, which rates or spreads prior to December 2009 were not widely
disclosed to the customers or investment managers prior to execution, including, but not limited to, the methods of
executing foreign exchange transactions that are or were at any time known as Indirect FX, standing instruction
foreign exchange, custody FX, Automatic Income Repatriation, Automated Dividend and Interest Income
Repatriation Service, or Security Settlements and Holdings Foreign Exchange Service or Hourly Pricing Foreign
Exchange Service. Settlement Agmt. § 1(ee).
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19. Plaintiffs contended that custody clients, based on State Street’s representations in
its Custodian Contract with ARTRS governing the bank-client relationship, associated Fee
Schedules governing State Street’s compensation from custody services (which included hefty
flat annual fees), and disclosure in State Street’s Investment Manager Guides, were entitled to
receive FX pricing on indirect FX trades that, at a minimum, was equivalent to the interbank rate
and that was no less advantageous than the pricing on a comparable direct trade.

20. Plaintiffs also contended that State Street’s Indirect FX Methods were designed to
ensure maximum profits for the Bank to Class Members’ direct detriment. State Street generally
applied large markups and markdowns across the board that, for Indirect FX Transactions®
relating to purchases and sales of foreign securities (referred to as Securities Settlement and
Handling, or “SSH”), were subject only to the high or low of the range of the day. For Indirect
FX Transactions to repatriate dividend and income payments, referred to as Automated Income
Repatriation, or “AlR,” markups and markdowns were not so limited.

21. Based in part on an empirical analysis of ARTRS’s Indirect FX trades during the
Class Period, ARTRS alleged that State Street’s markups and markdowns on Indirect FX
Transactions were undisclosed and excessive, such that they tended to exceed the spread
expected on direct trades and often fell outside the range of the day.

22.  The ERISA Plaintiffs made similar allegations on behalf of custody clients that

are plans governed by ERISA.

# “Indirect FX Transactions/Trading” means foreign exchange transactions executed with SSBT [State Street]
or SSBT’s subcustodians at any time using Indirect FX Methods, including all foreign exchange transactions
submitted using Indirect Methods. A transaction submitted or processed using an Indirect Method is an Indirect FX
Transaction regardless of whether the rate at which the transaction was executed differed from the rates at which
other transactions submitted using Indirect Methods were executed. Settlement Agmt.  1(ff). “Indirect FX” means
Indirect FX Methods and Indirect FX Transactions/Trading. Settlement Agmt.  1(dd).
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23. Plaintiffs collectively asserted that State Street’s alleged unfair and deceptive
Indirect FX Methods and nondisclosure thereof constituted violations of Sections 2, 9, and 11 of
Chapter 93A,; breach of alleged fiduciary duties owed by State Street to the Class Members;
negligent misrepresentation by State Street; breach of ARTRS’s Custodian Contract; violations
of ERISA, 29 U.S.C. § 1106, for engaging in self-interested prohibited transactions and by
causing the ERISA Plans to engage in party in interest prohibited transactions; violations of
ERISA, 29 U.S.C. §8 1104, for breaching duties of prudence and loyalty; and pursuant to ERISA,
29 U.S.C. 8§ 1105, liability for breaches of co-fiduciary obligations.

C. ARTRS’s and its Counsel’s Due
Diligence and Pre-Filing Investigation

24. The ARTRS Action has its origin in a qui tam complaint filed under seal on April
14, 2008 by Associates Against FX Insider Trading, a Relator represented by Plaintiffs’ Counsel
TLF and Lieff Cabraser, on behalf of California public pension funds.

25. That lawsuit was unsealed on October 20, 2009, when the Attorney General of
California filed a Complaint-in-Intervention charging State Street with misappropriating more
than $56 million from California’s two largest public pension funds, the California Public
Employees’ Retirement System (CalPERS) and the California State Teachers’ Retirement
System (CalSTRS). The Complaint-in-Intervention was the first public indication of State
Street’s allegedly unfair and deceptive acts and practices concerning Indirect FX.

26.  ARTRS retained Lead Counsel to investigate potential class and individual claims
against State Street shortly thereafter. See also Declaration of George Hopkins, Executive
Director of ARTRS (“Hopkins Decl.”), Exhibit 1 hereto, § 7. With ARTRS’s approval, Lead

Counsel chose to associate with TLF and Lieff Cabraser given, among other considerations, their
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unique knowledge arising from their representation of the Relator, and began an investigation.
Hopkins Decl., Ex. 1, 1 8.

27.  This investigation comprised numerous tasks. ARTRS’s counsel had to educate
themselves about the essentials of currency trading, and the nature of negotiated (or direct) and
non-negotiated (or standing-instruction or indirect) FX trades, and how they work in the context
of custody banking. Counsel engaged FX Transparency LLC, a Massachusetts-based currency
trading expert, to consult regarding the FX markets and to assist in extracting and analyzing
ARTRS’s global trading data.

28. FX Transparency conducted several preliminary and final analyses as counsel’s
investigation proceeded. Ultimately, FX Transparency identified more than 4,200 indirect FX
trades executed by State Street for ARTRS’s account during 2000-2010, with an aggregate
trading volume of more than $1.2 billion. FX Transparency compared these trades to other FX
trades logged and tracked in a comprehensive database of more than 2 million buy-side currency
trades. By comparing ARTRS’s trades in certain currencies with the same currency pair trades
in the database, FX Transparency estimated the trading cost of ARTRS’s indirect FX trades in
relation to trades made worldwide.

29. Further, counsel for ARTRS reviewed an array of pertinent documents, including
ARTRS’s Custodian Contracts and Fee Schedules, monthly custodial reports and invoices
received from State Street, other communications from State Street, and State Street’s
periodically updated Investment Manager Guides.

30. Further, counsel researched the applicable law on Chapter 93A, fiduciary duty,

and negligent misrepresentation, and also reviewed various qui tam lawsuits that had been
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unsealed against The Bank of New York Mellon Corp. (“BNYM?”), a major U.S. custody bank
and State Street’s primary competitor, concerning BNYM’s indirect FX practices.

31. Ennis Knupp & Associates (“Ennis Knupp”) was a consultant engaged by
ARTRS to oversee its investment managers and the performance of its investment portfolios. On
September 9, 2010, Lead Counsel, TLF, and George Hopkins, Executive Director of ARTRS,
met in Chicago with representatives of Ennis Knupp to discuss FX issues and potential claims
against State Street. The discussion during the meeting generally supported the belief that
ARTRS had claims against State Street concerning FX. See also Hopkins Decl., Ex. 1, 1 9.

32.  Additionally, because ARTRS has been a custody client of State Street since
1998, and commencing litigation against one’s custodian is not a routine matter, ARTRS sought
to meet with State Street before filing an action. On December 20, 2010, Lead Counsel, TLF,
and Mr. Hopkins met in Boston with State Street’s outside counsel and in-house legal and
business personnel. See also id. { 10.

33.  The meeting was ultimately unproductive, and ARTRS authorized Lead Counsel
to commence this Action. I1d.

D. The ARTRS Action Was the First Indirect FX Case

34.  Asthe Court may be aware, a similar class action against BNYM was filed in
2012 and settled in September 2015 for a comparable $335 million in recovery to the class of
BNYM custody clients, plus fines and penalties paid to various government agencies. Inre The
Bank of N.Y. Mellon Corp. Forex Transactions Litig., No. 12-MD-2335 (LAK) (JLC) (S.D.N.Y.)
(“BNYM FX™).

35.  This action was the first indirect FX case brought, however. In investigating the
claims, counsel for ARTRS worked essentially from a clean slate in terms of analyzing

ARTRS’s FX trades for prima facie evidence of excessive markups, researching the applicability
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of Chapter 93A to State Street’s Indirect FX Methods, analyzing whether a custody bank owes a
fiduciary duty to its clients in connection with indirect FX services, and analyzing whether a
nationwide class of custody clients can be certified and on what claims.

36. Notably, the first of several sealed qui tam complaints against BNYM was filed in
October 2009, the month the California Attorney General intervened in the State Street qui tam
lawsuit. The first government intervention and unsealing in connection with BNYM did not
occur until January 2011.

37.  ARTRS’s initial Complaint, filed in February 2011 as noted below, was the first
complaint publicly filed against a custody bank concerning indirect FX. ARTRS’s Amended
Complaint was filed before all but one of the constituent BNYM FX complaints, and predated all
of the rulings on motions to dismiss those complaints.

38.  Additionally, ARTRS investigated its claims and commenced its action without
the benefit of regulatory or investigative action by the SEC, DOL or DOJ. To date, these
agencies have not issued any public allegations, factual findings, or consent orders that might
have benefitted ARTRS or the ERISA Plaintiffs in their efforts against State Street.

E. Procedural History of the Class Actions

39.  On February 10, 2011, ARTRS filed a Class Action Complaint in this Court
against State Street Bank and Trust Company, State Street Corporation (*“SSC”), and State Street
Global Markets, LLC (“SSGM™), alleging unfair and deceptive acts and practices in connection
with Indirect FX and asserting claims for violations of Chapter 93A, § 2, 11, breach of duty of
loyalty, and declaratory relief, on behalf of a class defined similarly to the Settlement Class.

ECF No. 1.

10
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40. On February 16, 2011, pursuant to Chapter 93A, 8 9(3), ARTRS mailed a written
demand for relief to State Street identifying the claimants and reasonably describing the unfair
acts or practices relied upon and the injuries suffered.

41. On March 18, 2011, counsel for State Street sent a written response, annexed
hereto as Exhibit 2, contesting ARTRS’s allegations and declining to make an offer of relief.

42. On April 7, 2011, ARTRS filed an assented-to motion, pursuant to Rule 23(g)(3),
to appoint Labaton Sucharow as Interim Lead Counsel for the proposed Class, designate TLF as
liaison counsel for ARTRS and the proposed Class, and designate Lieff Cabraser as additional
attorneys for plaintiffs and the proposed Class. ECF Nos. 7-8.

43. On April 15, 2011, ARTRS filed an Amended Class Action Complaint
(“Amended Complaint™), again naming State Street, SSC and SSGM as Defendants and alleging
unfair and deceptive acts and practices in connection with Indirect FX. The Amended Complaint
added detailed allegations, including analyses of ARTRS’s trades conducted by FX
Transparency. The Amended Complaint asserted class claims for violations of Chapter 93A, 8§
2,9, and 11, breach of fiduciary duty, and negligent misrepresentation, on behalf of a class
defined similarly to the Settlement Class, and an individual claim for breach of contract on
behalf of ARTRS. ECF No. 10.

44.  OnJune 3, 2011, Defendants moved to dismiss the Amended Complaint. ECF
Nos. 18-20. Defendants argued that ARTRS’s fiduciary duty claim should fail because the
parties’ custody contracts defined and limited the scope of the parties’ relationship, which was
not fiduciary in nature. These contracts, according to Defendants, did not require State Street to

execute FX transactions, to do so at a particular rate, or to disclose its margin on FX transactions.

11
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Instead, the contracts required State Street to hold assets and provide administrative services to
ARTRS. Defendants argued that Plaintiffs’ contract claim should fail for the same reasons.

45. Defendants argued that ARTRS’s claims under Chapter 93A and for negligent
misrepresentation should fail because nothing unfair or deceptive occurs when the buyer or seller
of a commodity does not disclose its margin on a purchase or sale. According to Defendants,
State Street had no more duty to disclose the mark up on FX transactions than would any other
merchant as to any other commodity. Moreover, Defendants asserted, Plaintiff cannot plausibly
assert that ARTRS and its sophisticated IMs were unaware that the rates for its FX transactions
were marked up from market rates. Defendants also argued that all of ARTRS’s claims, which
sought relief for events dating back to 1998, are in part barred by the applicable statutes of
limitations.

46.  OnJuly 20, 2011, ARTRS filed a 65-page brief in opposition and accompanying
submissions. ECF Nos. 22-23.

47.  The motion to dismiss was fully briefed as of January 12, 2012. ECF No. 29.
ARTRS filed notices of supplemental authority, to which Defendants responded. ECF Nos. 24,
30-31.

48.  Also onJanuary 12, 2012, the Court issued an Order appointing Labaton
Sucharow as Interim Lead Counsel and designating TLF and Lieff Cabraser as liaison and
additional counsel. ECF No. 28.

49.  On November 18, 2011, Arnold Henriquez, on behalf of the Waste Management
Retirement Savings Plan and its participants and beneficiaries, filed a class action complaint in
this Court against State Street, SSGM, and Does 1-20. The Henrigquez Action asserted claims of

engaging in self-interested prohibited transactions under Section 406 of ERISA, 29 U.S.C.

12
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8 1106, breach of duties of prudence and loyalty under Section 404 of ERISA, 29 U.S.C. § 1104,
and breach of co-fiduciary duties under Section 405 of ERISA, 29 U.S.C. § 1105, on behalf of a
class of State Street custody clients that are ERISA plans.

50.  On February 24, 2012, Henriquez filed an amended class action complaint, adding
as plaintiffs Michael T. Cohn, on behalf of the Citigroup 401(k) Plan, and William R. Taylor and
Richard A. Sutherland, on behalf the Retirement Plan of Johnson & Johnson.

51. On April 9, 2012, State Street and SSGM moved to dismiss the Henriquez Action.

52. On May 8, 2012, the Court heard oral argument on Defendants’ motion to dismiss
ARTRS’s Amended Complaint. The hearing lasted nearly three hours, exclusive of a lunch
break. In a detailed bench ruling followed by a written Order dated May 8, 2012, the Court
denied the motion in its entirety as against State Street, dismissed the claims as against SSC and,
by agreement of the parties, dismissed the claims as against SSGM without prejudice. ECF No.
33. The Court reserved judgment on whether ARTRS’s Chapter 93A claims could proceed
under Section 9 or Section 11 pending development of a factual record on whether ARTRS was a
“consumer” or a “business” for purposes of the statute. See Transcript of May 8, 2012 Hearing,
Exhibit 3 hereto, at 97:3-99:6.

53.  The Court held a lobby conference immediately following the hearing. During
the conference, and in the same Order dated May 8, 2012, the Court directed ARTRS and State
Street to meet to discuss the possibility of settlement and participation in mediation, and to report
back to the Court by July 13, 2012. The Order also directed the parties, in the absence of an
agreement to engage in mediation (or a settlement agreement), to respond to an attached Notice
of Scheduling Conference by August 30, 2012 and attend a scheduling conference on September

18, 2012. ECF No. 33.

13
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54, On May 16, 2012, the Court granted State Street an extension to June 12, 2012 to
answer ARTRS’s Amended Complaint.

55. On June 11, 2012, the Court granted State Street a further extension to September
13, 2012 to answer ARTRS’s Amended Complaint.

56.  OnJuly 13, 2012, ARTRS and State Street filed a Joint Status Report under seal
advising that they met on June 22, 2012 to discuss the possibility of settling this case and agreed
to engage in mediation with a mediator to be agreed upon. ECF Nos. 38-40.

57.  OnJuly 30, 2012, the Court ordered that the Joint Status Report be unsealed.
ECF No. 41.

58. On August 17, 2012, ARTRS and State Street filed a further Joint Status Report
advising that they had agreed to a mediation before a private mediator that is currently scheduled
to conclude on October 25, 2012. ECF No. 42.

59. On August 21, 2012, the Court took the September 18, 2012 Scheduling
Conference off calendar and directed the parties to report on the results of the mediation by
November 2, 2012. ECF No. 43.

60.  On September 12, 2012, Alan Kober, on behalf of The Andover Companies
Employee Savings and Profit Sharing Plan, and James Pehoushek-Stangeland, as a participant
and beneficiary of The Boeing Company Voluntary Investment Plan, filed a class action
complaint in this Court against State Street and SSGM. The Andover Companies complaint
asserted claims for breach of duties of prudence and loyalty under Section 404 of ERISA, 29
U.S.C. § 1104, and prohibited transactions under Section 406 of ERISA, 29 U.S.C. § 1106, on

behalf of a class of State Street custody clients that are ERISA plans.

14
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61.  Also on September 12, 2012, the Court granted State Street a further extension to
November 9, 2012 to answer ARTRS’s Amended Complaint. ECF No. 46.

62. On October 18, 2012, plaintiffs in the Andover Companies Action filed an
amended class action complaint, and voluntarily dismissed SSGM from the action.

63. On November 2, 2012, ARTRS and State Street filed a further Joint Status Report
advising that they attended a mediation with a private mediator on October 23 and 24, 2012, and
were unable to settle the case. The parties further advised that they agreed, subject to the Court’s
approval, on a framework for conducting discovery and managing this case, and requested a
status conference to discuss their proposed plan. ECF No. 50.

64. State Street’s transmittal letter filed with the Joint Status Report requested that a
status conference include the ERISA Plaintiffs as well as ARTRS. ECF No. 49.

65.  Also on November 2, 2012, the Court granted State Street a further extension to
November 30, 2012 to answer ARTRS’s Amended Complaint. ECF No. 48.

66.  On November 8, 2012, the Court scheduled a status conference for November 15,
2012 in the three Class Actions, and directed the Parties to file a report by November 13, 2012
on the items to be addressed at the status conference. ECF No. 51.

67.  On November 13, 2012, the Parties filed a Joint Status Report stating their
intention to discuss, at the status conference, the Parties’ plan for coordinating all three Class
Actions, subject to the approval of the Court; the Parties’ plan for exchanging certain document
discovery (including extensive informal informational exchanges), subject to the approval of the
Court; the Parties’ plan to obtain the assistance of the mediator to avoid disputes and to facilitate
efficient information exchanges; the Parties’ plan to submit motions for a protective order to

govern the exchange of confidential information in these cases, subject to the approval of the

15
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Court; and the Parties’ proposed schedule for these cases, subject to the approval of the Court.
ECF No. 56.

68. During the status conference held on November 15, 2012, the Parties presented
and discussed these issues in detail. The Court endorsed the Parties’ cooperative approach
toward exploring a resolution of the Class Actions through mediation and extensive
informational exchanges. See Transcript of Nov. 15, 2012 Lobby Conference, Exhibit 4 hereto,
at 13:18-14:21, 22:2-10, 25:6-16, 26:9-10.

69. On November 19, 2012, further to the Parties’ presentations and the Court’s
remarks and directives during the status conference, the Court issued three Orders:

70. First, the Court approved the Parties’ Stipulation, Joint Motion, and Proposed
Order for the Production and Exchange of Confidential Information. ECF No. 61.

71. Second, the Court consolidated the three Class Actions for pretrial purposes. ECF
Nos. 62-63.

72.  Third, the Court approved the Parties’ Stipulation and Joint Motion to Stay, which
provided that the Parties will engage in informational exchanges, including formal document
discovery where necessary, until December 1, 2013, during which time the Parties could also
seek document discovery from and issue subpoenas to non-parties. The Stipulation provided
further that the Parties reserved all rights with respect to formal discovery, including seeking
relief from the Court where necessary, but prior to presenting any issue to the Court, the parties
would use their best efforts in cooperation with the mediator to resolve any dispute concerning
information exchange or discovery. The Stipulation stayed the Class Actions in all other

respects until December 1, 2013, and provided for modification of the stay by the Court or the

16
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Parties. Finally, the Stipulation withdrew the pending motion to dismiss filed in the Henriquez
Action and certain other pending procedural motions without prejudice. ECF No. 62.

73.  On December 26, 2013, the Court granted the Parties’ request, filed on November
18, 2013 with the support of the mediator, to extend the stay to June 1, 2014. ECF No. 70.

74. On June 21, 2014, the Court granted the Parties’ request, filed on May 30, 2014
with the support of the mediator, to further extend the stay to December 31, 2014. ECF No. 72.

75. On June 23, 2014, the Court issued an Order of Administrative Closing. ECF No.
73.

76. On June 2, 2016, ARTRS and State Street filed a letter with the Court advising
that the Parties had agreed to resolve the Class Actions subject to resolution of State Street’s
ongoing discussions with various regulatory agencies, that these discussions were near
conclusion, and requesting a status conference. Counsel indicated that they would make efforts
to file a settlement agreement and motion for preliminary approval as soon as possible. ECF No.
76.

77.  OnJune 6, 2016, the Court scheduled a status conference for June 23, 2016, and
directed the Parties to file a status report by June 15, 2016 to update the Court as to any motion
for preliminary approval of the settlement. ECF No. 77.

78.  The Parties subsequently requested extensions of time to June 21, 2016 to file a
Joint Status Report. ECF Nos. 79, 80.

79.  OnJune 21, 2016, the Parties filed a Joint Status Report that set forth a summary
of the procedural history of the Class Actions and the mediation and discovery efforts to date,

and the general status of the settlement discussions. ECF No. 81.

17
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80.  OnJune 23, 2016, the Court held a status conference to discuss the matters set
forth in the Joint Status Report.

81. On June 24, 2016, following the status conference, the Court (a) directed the
Parties to file, by July 27, 2016, a joint motion for class certification and preliminary approval of
a proposed settlement or a motion for an extension of time to do so; (b) scheduled a hearing on
that motion for August 8, 2016; and (c) tentatively scheduled a hearing on final approval of a
proposed settlement for October 25, 2016. ECF No. 83.

82. On July 26, 2016, Plaintiffs filed the fully executed Stipulation and Agreement of
Settlement with exhibits (ECF No. 89), and an assented-to motion for preliminary approval of
the Settlement, preliminary certification of the Settlement Class, and approval of the proposed
form and matter of class notice. ECF Nos. 90-92.

83. On August 8, 2016, the Court held a hearing on the preliminary approval motion.

84. On August 10, 2016, pursuant to the Court’s directives during the hearing,
Plaintiffs submitted a proposed revised Order Granting Preliminary Approval of Class Action
Settlement, Approving Form and Manner of Notice, and Setting Date for Hearing on Final
Approval of Settlement (“Preliminary Approval Order”), Notice, and Summary Notice. ECF No.
95.

85.  On August 11, 2016, the Court issued the Preliminary Approval Order. ECF No.
97. In the Preliminary Approval Order, the Court, inter alia:

Q) preliminarily found the Settlement to be fair, reasonable, and
adequate, subject to further consideration at the Final Approval

Hearing;

18
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(i) preliminarily certified the Settlement Class pursuant to Rules 23(a)
and (b)(3);

(iii)  appointed Labaton Sucharow as Lead Counsel, TLF as Liaison
Counsel, and Lieff Cabraser as additional Counsel for the
Settlement Class pursuant to Rule 23(g);

(iv)  scheduled a Final Approval Hearing for November 2, 2016, at 2:00
p.m., to consider, among other things, whether to approve the
Settlement and Plan of Allocation, whether to finally certify the
Settlement Class, and whether to grant the motion of Lead
Counsel, on behalf of all Plaintiffs’ Counsel, for an award of
attorneys’ fees, payment of Litigation Expenses to Plaintiffs’
Counsel, and payment of Service Awards to Plaintiffs;

(v) approved the form, substance and requirements of the Notice and
Summary Notice;

(vi)  approved the retention of A.B. Data, Ltd. (“A.B. Data”), an
independent settlement and claims administrator recommended by
Lead Counsel, as the Claims Administrator;

(vii) approved the proposed program for disseminating notice to the
Settlement Class as meeting the requirements of Rule 23, the
United States Constitution (including the Due Process Clause), and
the Class Action Fairness Act of 2005, 28 U.S.C. § 1715;

(viii) set deadlines and procedures for serving and filing objections to

the matters to be considered at the Final Approval Hearing;
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(ix)  set deadlines and procedures for requesting exclusion from the
Settlement Class; and

(x) set deadlines for filing papers in support of the matters to be
considered at the Final Approval Hearing and in response to any
objections.

F. The Court-Endorsed
Mediation and Discovery Process

86.  After the Court substantially denied State Street’s motion to dismiss ARTRS’s
Amended Complaint, Lead Counsel approached these Class Actions with the firm belief that a
practical, “business-like” approach to resolving them—assuming State Street’s cooperation—
would ultimately produce an excellent settlement while controlling litigation costs and saving
party, third-party, and judicial resources.

87. Lead Counsel submits that this approach has been fully vindicated by the
proposed Settlement here. See also Declaration of Jonathan B. Marks (“Marks Decl.”), Exhibit 5
hereto, 11 25-30. The groundwork for this was laid during the first Court-ordered exploratory
settlement discussion on June 22, 2012, during which ARTRS and State Street agreed to
participate in private mediation. Thereafter, the Parties and their counsel committed themselves
to the innovative mediation and discovery framework approved by the Court after the November
15, 2012 status conference.

88.  The Parties’ arm’s-length negotiations before Jonathan B. Marks, Esq. of
MarksADR, LLC, an experienced and nationally recognized mediator of complex financial
disputes, were protracted, intensive, and well-informed, and resulted in a valuable proposed

Settlement that Plaintiffs and their counsel submit is eminently fair, reasonable, and adequate.

20



C2asel1111epviD23BMINW Cdcoumeenti0042 FHieldd97183163 Hagge?2306#1489

89. The Parties retained Mr. Marks on August 2, 2012, after the May 8, 2012 hearing
on the motion to dismiss and subsequent lobby conference. See also Marks Decl., Ex. 5, { 6.

90. Between August and October 2012, Mr. Marks held preparatory conference calls
with the Parties, separate half-day in-person pre-mediation sessions with representatives of each
side, and a full-day in-person pre-mediation session with both sides. See also id. 1 9-13.

91. These initial efforts culminated in a two-day in-person mediation in Boston on
October 23-24, 2012, attended by numerous attorneys and Party representatives including Mr.
Hopkins of ARTRS and the Chief Legal Officer of State Street. See also Marks Decl. | 14;
Hopkins Decl., Ex. 1,  14.

92.  No settlement was reached in October 2012, but, as described above, the Parties
developed a specific framework for exchanging certain discovery and managing the cases, which
the Court endorsed.

93.  Thereafter, Mr. Marks conducted 14 additional in-person mediation sessions in
Boston, New York City, and Washington, D.C., some of which were ex parte and some were
joint. The dates of these sessions were January 24, 2013; July 9, 2013; September 17, 2013,
November 13, 2013; March 4, 2014; May 9, 2014; January 5, 2015; February 4, 2015; February
26, 2015; April 30, 2015; June 2, 2015; June 9, 2015; June 26, 2015; and June 30, 2015. Mr.
Hopkins and State Street’s Chief Legal Officer attended several of these mediation sessions. See
also Marks Decl., Ex. 5, 1 16; Hopkins Decl., Ex. 1, { 14.

94.  The mediation sessions and additional discussions included extensive exchanges
of views on the merits, in which each side worked to persuade the other to modify positions
based on reevaluation of risks faced if the case did not settle. These extensive exchanges of

views included presentations by both sides on certain class certification, liability and damages
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issues, as well as a detailed presentation by a cost accounting expert engaged by State Street.
See also Marks Decl., Ex. 5, 11 23-24.

95. Between mediation sessions, Mr. Marks conducted numerous, often lengthy,
telephone calls with counsel for the Parties to understand the perspectives of the Parties and to
gauge the distance between the Parties’ respective positions. Additionally, the Parties and Mr.
Marks exchanged hundreds of e-mails. See also id. | 17.

96.  The mediation sessions were informed by substantial discovery. In response to
ARTRS’s counsel’s requests, State Street produced, and counsel for ARTRS reviewed, more
than nine million pages of confidential documents. These documents included, among other
categories, e-mails, presentation decks and other internal communications concerning Indirect
FX pricing strategy and policy; documents concerning State Street’s revenue derived from
Indirect FX; FX pricing summaries and breakdowns for custodial clients; Investment Manager
Guides; Product and Services Manuals; marketing presentations to prospective custodial clients;
State Street’s responses to Requests for Proposal from prospective custodial clients; and inquiries
from custodial clients and their representatives concerning Indirect FX and State Street’s
responses thereto.

97. Further, in response to State Street’s requests, ARTRS produced more than 3,500
documents, exceeding 73,000 pages, concerning the full scope of ARTRS’s custodial
relationship with State Street, as well as its relationship with relevant IMs and a consultant
responsible for overseeing the IMs. The ERISA Plaintiffs also collectively produced more than
3,600 pages of documents relevant to their relationship with State Street.

98. In addition to objectively and subjectively coding all documents, counsel for

ARTRS sorted probative documents by topic areas and key State Street witnesses. Counsel also
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prepared various detailed factual memoranda to assist the mediation process and for use in
targeted deposition discovery and readiness for trial. Topic areas broadly included historical
margins from SSH and AIR Indirect FX Trades, Indirect FX costs to State Street, State Street’s
responses to Requests for Proposal from prospective custody clients, ARTRS’s relationship with
State Street, complaints and inquiries to State Street from custody clients or IMs, time-stamping
of Indirect FX Transactions, the California Attorney General lawsuit, and changes to IM
guidelines over time.

99.  Assuch, counsel’s work preparing for mediation and negotiation of the
Settlement was coupled with substantial work “behind the scenes” preparing for litigation,
including contested offensive and defensive discovery, depositions, and motion practice, in the
event the mediation process broke down.

100. The settlement discussions were lengthened and complicated considerably by
State Street’s regulatory issues. State Street took a consistent position that any settlement with
the Plaintiffs would have to occur simultaneously with settlements between the Bank and the
DOL, SEC, and DOJ, each of which was investigating State Street’s Indirect FX Methods.

101. Ultimately, the formal mediation sessions and follow-up mediated telephonic
negotiations resulted in an agreement-in-principle to a monetary settlement of $300 million on
June 30, 2015. The agreement-in-principle, however, was subject to State Street’s final
resolution of the investigations by the DOL, SEC, and DOJ. See also Marks Decl., Ex. 5, 1 18.

102. Mr. Marks has confirmed that the terms of the Settlement represent a compromise
of the Parties’ initial positions, and that these compromises are the product of the Parties’

assessment of the perceived strengths and weaknesses of their positions, and the risks inherent in
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continued litigation as well as State Street’s desire to reach finality with the government
regulators. 1d.  25.

103.  Mr. Marks has further confirmed that the Settlement is consistent with the
judgments he himself reached about the strengths and weaknesses of the Parties’ cases. 1d. { 26.

104. Between June 30, 2015 and September 2015, as State Street’s discussions with the
regulators continued, the Parties focused on memorializing the terms of the Settlement in a term
sheet. The term sheet went through multiple iterations, given the number of interested parties
and constituencies involved. The final Term Sheet was signed on September 11, 2015.

105. During this time, Lead Counsel also undertook to prepare drafts of the formal
settlement documentation, including the Settlement Agreement (with multiple exhibits relating to
draft orders and notices), and an initial draft of a plan of allocation.

106. Negotiation of the Settlement Agreement and related documents was lengthy and
complicated considerably by State Street’s ongoing and fluid discussions with the federal
agencies. Dozens of drafts were circulated before the final Settlement Agreement was signed
and filed with the Court on July 26, 2016.

G. Risks, Costs and Duration
of Continued L.itigation

107. Plaintiffs and their counsel submit that the proposed $300 million Settlement is
eminently fair, reasonable, and adequate. Because, as described above, the Settlement is the
product of arm’s-length negotiations among sophisticated counsel facilitated by an experienced
mediator, and Plaintiffs undertook substantial discovery, a presumption of fairness applies.

108. Plaintiffs and their counsel submit that there is nothing to rebut that presumption.
The Settlement provides a certain and robust recovery for the Class in light of the risks, costs,

and duration of continued litigation.
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109. Based on Plaintiffs” Counsel’s analysis of nonpublic data and information
received from State Street on a confidential basis during the mediation process, the $300 million
Settlement equals approximately 20% of the estimated aggregate overcharges to Class Members
on Indirect FX Transactions during the Class Period, as further described below. Further, as
disclosed in the Notice, the $300 million Settlement represents an average gross recovery of
$200,000 per Class Member.

110. This 20% metric is comparable to the percentage of estimated damages recovered
in the similar BNYM FX class action. The plaintiffs asserted there that the $335 million payment
by BNYM to settle the customer class action equaled “nearly 24%” of plaintiffs’ damages.

Mem. of Law in Supp. of Lead Plaintiffs” Unopposed Mot. for (1) Provisional Certification of
Settlement Class, etc., In re The Bank of N.Y. Mellon Corp. Forex Transactions Litig., No. 12-
MD-2335 (LAK) (JLC) (S.D.N.Y. Mar. 27, 2015), at 27 n.43 (excerpt annexed as Exhibit 6).°

111.  While Plaintiffs believed their claims had merit, they and Plaintiffs’ Counsel
recognized that proceeding with litigation carried substantial risk and additional costs, and would
entail significant delay. The risks, costs, and duration of continued litigation support the
proposed Settlement.

112.  Violation of Massachusetts Consumer Protection Act. Plaintiffs faced a risk
that Chapter 93A did not reach the conduct at issue, and that the Court would thus grant
summary judgment or judgment as a matter of law at trial to State Street. State Street would also
argue that the facts do not show that Plaintiffs or other Class Members were deceived by the

alleged misconduct, and would point to, among other things, the fact that ARTRS and other

® An additional payment by BNYM of $155 million, to be distributed to class members over and above the
$335 million customer class payment, was attributed to the settlement of a separate action brought by the New York
Attorney General (“NYAG”), which was not subject to attorneys’ fees. See id.
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Class Members continued to engage in Indirect FX Transactions with the Bank after its Indirect
FX Methods were revealed.

113.  Further, in ruling on State Street’s motion to dismiss, the Court reserved judgment
as to whether ARTRS’s Chapter 93A claims could proceed under Section 9 or Section 11
pending development of a factual record as to whether ARTRS was a “consumer” or a
“business” for purposes of the statute. Section 11 likely requires a greater showing to establish a
violation. See May 8, 2012 Hearing Tr., Ex. 3, at 97:3-99:6.

114. Breach of Fiduciary Duty. Plaintiffs’ common law fiduciary-duty claim, arising
from an agent’s duty of trust or obligation to provide full disclosure to its beneficiaries, also
raised challenging questions of law. Plaintiffs would have to prove both that State Street served
as a fiduciary to its custody clients, and that in its fiduciary capacity, the Bank had a duty to fully
disclose its Indirect FX practices to them. Those prerequisites to liability carried risk for
Plaintiffs and other Class Members.

115. Negligent Misrepresentation. State Street would no doubt assert that Plaintiffs
could not prove that (1) the Bank made any actionable misrepresentations, (2) they relied on any
alleged misrepresentations, or (3) the alleged misrepresentations were material. State Street
would likely further contend that Plaintiffs could not prove they suffered any injury, because (in
the Bank’s view) they could have used information readily available to them to determine at any
time during the Class Period how much they were allegedly being overcharged for Indirect FX
Transactions. State Street also would have likely challenged Plaintiffs’ negligent
misrepresentation and other claims on statute of limitations grounds.

116. ERISA. Likewise, litigation of Plaintiffs’ ERISA claims presented certain risks.

State Street does business using numerous wholly owned subsidiaries and operating entities,
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allowing it to argue that even if one State Street entity is an ERISA fiduciary, other State Street
entities are not. Even within a single entity, State Street sometimes offers different products and
services, allowing it to argue that even if it acts as a fiduciary for certain purposes, it is not a
fiduciary for other purposes. This different corporate relationships can lead to confusion and
litigation risk. In addition, State Street’s liability depends on a number of fairly technical
liability theories, including prohibited transactions under ERISA § 406(b), 29 U.S.C. § 1106(b),
prohibited party-in-interest transactions under ERISA § 406(a), 29 U.S.C. § 1106(a), exceptions
to the prohibited transaction rules under ERISA § 408(18), 29 U.S.C. § 1108(18), Prohibited
Transaction Exemptions 94-20 and 98-54, and basic fiduciary obligations of loyalty, care,
prudence, diligence, and monitoring under ERISA § 404(a)(1), 29 U.S.C. § 1104(a)(1).

117. Class Certification. Class certification also presented complexities, which would
have entailed a more extensive Rule 23 inquiry—and thus greater uncertainty and risk—than
cases brought, for example, under the federal securities laws. In mediation, State Street
contended that Plaintiffs would face insuperable hurdles to class certification because, in the
Bank’s view, among other things, (1) Massachusetts law, in particular Chapter 93A, could not be
applied to a nationwide class; and (2) State Street would be able to demonstrate that Class
Members possessed varying levels of knowledge with respect to the Indirect FX Methods,
precluding a showing of predominance under Rule 23(b)(3).

118. Regarding the first point, Plaintiffs would have to show either that (i)
Massachusetts law should generally apply to Class Members’ claims, or (ii) if the laws of various
states were to apply, a trial would be manageable. Presenting sufficient evidence to demonstrate
the manageability of a trial under the laws of several states would have required Plaintiffs to

detail the relevant states’ laws, including any material differences among them, and prepare a
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trial plan. While Plaintiffs believed a multistate class or subclasses could have been certified,
obtaining certification would have been challenging and time-consuming.

119.  Additionally, Plaintiffs would have devoted significant time and resources to
refuting State Street’s argument that individual issues predominated because (in the Bank’s
view) Class Members had disparate levels of knowledge regarding the Indirect FX Methods.
State Street likely would have sought to depose numerous Class Members and their agents, as
The Bank of New York Mellon did in the BNYM FX customer class cases. The parties also
likely would present conflicting expert analysis on customer expectations within the FX market,
heightening the costs and risks of litigation. Class certification is often granted in ERISA
litigation, but State Street certainly would have waged a vigorous opposition. Success can never
be assumed, and certification of the ERISA claims alone would have provided no relief to a
majority of Class Members.

120. Even were Plaintiffs to obtain class certification in whole or in part, the class
might have been decertified before or during trial, or on appeal. The risk of decertification is
real where, as here, the Court might need to assess the manageability of a trial involving the laws
of at least several states.

121. Damages. Further contributing to the risks Plaintiffs faced, the appropriate
measure of damages was contested during the Parties’ lengthy mediation process and would have
been a focus of the litigation. Plaintiffs thus faced the risk that the damages now forming the
basis of Class Members’ recovery through this Settlement could never be proven at trial or
would be greatly offset.

122. Plaintiffs” Counsel used the following basic methodology to estimate aggregate

classwide damages. State Street applied fixed markups or markdowns, measured by basis points,
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to its SSH and AIR Indirect FX Trades during the Class Period. The application of the fixed
spreads was limited in two circumstances. First, State Street would “net” all of an IM’s SSH
trades in a given currency prior to execution, reducing the amount of currency traded, and,
therefore, the total markup or markdown applied to the IM’s clients’ trades. Second, for SSH
trades, the fixed spread markups and markdowns were limited by the high or low of the range of
the day. Thus, if the difference between the starting point of the indirect pricing process and the
high or low of the day was less than the fixed spread, State Street only applied a markup or
markdown to the extent of the high or low rate and not beyond. State Street referred to the
spread achieved on Indirect FX Trades after the application of such “netting” and “capping” as
the “effective” spread.

123.  Plaintiffs’ Counsel began with the dollar volume of SSH Indirect FX Trades for
each year for 1998 through 2009. The average effective markup across all currency pairs for
SSH trades for 2009 was a narrow basis point range. Plaintiffs’ Counsel multiplied the sum total
of SSH volume for 1998-2009 by the high end of State Street’s stated range of effective
markups, to estimate damages on SSH trades at approximately $1.177 billion.

124.  Plaintiffs’ Counsel then took the dollar volume of AIR Indirect FX Trades for
each year for 1998 through 2009. The volume is a small fraction of the SSH volume. Plaintiffs’
Counsel multiplied the annual AIR volume for 1998-2009 by the known markups for each year
to estimate damages on AIR trades at approximately $314.49 million.

125. Plaintiffs” Counsel thus estimates total damages at approximately $1.49 billion, of
which the Class Settlement Amount would constitute 20 percent.

126. State Street would no doubt dispute this $1.49 billion damages estimate,

contending, among other things, that it (a) materially overstates the effective spread for each year
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during a long Class Period, (b) assumes that every fraction of penny of markup is an improper
overcharge where custody clients willingly pay a spread on direct FX trades, and (c) ignores the
actual costs to State Street of providing Indirect FX services.

127. Inany event, the complexities relating to class certification, liability and damages,
as well as the sheer volume of evidence, virtually ensured that continuing to litigate would have
entailed millions more dollars in lodestar and expenses for Plaintiffs’ Counsel, with an uncertain
outcome.

128.  As described herein, when the Settlement was reached, Plaintiffs and their
counsel had a well-founded and realistic understanding of the strengths and weaknesses of the
merits and value of the claims. On this score, Lead Counsel had the particular benefit of
associating with TLF and Lieff Cabraser, both of which were directly involved in the BNYM FX
litigation. TLF’s and Lieff Cabraser’s experience litigating BNYM FX at or about the same time
as the mediation process here afforded valuable insight when balancing the certainty of the
Settlement recovery against both the prospect of massive additional discovery and the risks
attendant to trying these cases.

129. Plaintiffs support the Settlement. See Hopkins Decl., Ex. 1, 1 17-18, 21,
Declaration of Michael T. Cohn (“Cohn Decl.”), Exhibit 7 hereto, { 10; Declaration of Arnold
Henriquez (“Henriquez Decl.”), Exhibit 8 hereto, 1 10; Declaration of James Pehoushek-
Stangeland (“Pehoushek-Stangeland Decl.”), Exhibit 9 hereto, | 4, 6; Declaration of Richard A.
Sutherland (“Sutherland Decl.”), Exhibit 10 hereto, § 10; Declaration of William R. Taylor
(“Taylor Decl.”), Exhibit 11 hereto, | 10; Declaration of Janet A. Wallace, Trustee of The
Andover Companies Employee Savings and Profit Sharing Plan (“Wallace Decl.”), Exhibit 12

hereto, 1 5, 7.
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130. Insum, the Settlement eliminates significant litigation risk and guarantees the
Settlement Class a substantial cash recovery. Settling the Class Actions for $300 million, now, is
in the best interests of the Settlement Class.

H. The Plan of Allocation of
the Net Class Settlement Fund

131. Pursuant to the proposed Plan of Allocation, which is set forth in full in the
Notice, A.B. Data will calculate each Settlement Class Member’s Recognized Claim using
information supplied by State Street, including Indirect FX Trading Volume data and
classifications of each Class Member.

132. The Plan is based on transaction data maintained by State Street with respect to
custodial clients that engaged in Indirect FX Transactions with the Bank during the Class Period.
The Net Class Settlement Fund will be allocated to each participating Class Member based
primarily on the Class Member’s volume of Indirect FX Transactions during the Class Period
and whether the Class Member is (a) an ERISA Plan; (b) a Group Trust, i.e., an entity that has or
had both ERISA-governed and non-ERISA assets; (c) an RIC (Registered Investment Company),
most of which are mutual funds; or (d) entities not falling within those categories, including
ARTRS and other public pension funds as well as private customers (“Public and Other”).

133.  The parties have relied on Indirect FX Trading Volume information provided by
State Street to develop this Plan of Allocation. The respective allocations to each group of Class
Members are summarized below.

134. ERISA Plans and Eligible Group Trusts. ERISA Plan and certain Group Trust
Class Members will be allocated $60 million (the “ERISA Settlement Allocation”), on a gross
basis, from the Class Settlement Fund, (i) plus 20% of any interest accrued on the Class

Settlement Fund; (ii) minus 20% of any Taxes and Tax Expenses, Notice and Administration
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Expenses, Service Awards, and Litigation Expenses; and (iii) minus attorneys’ fees, if awarded
by the Court, in an amount not to exceed $10,900,000.

135. ERISA Plans and eligible Group Trusts represent approximately 9%-15% of the
total Indirect FX Trading Volume, depending on what portion of the Group Trusts’ volume
actually falls under ERISA.

136. The $10.9 million cap of attorneys’ fees deductible from the ERISA Settlement
Allocation means that if, for example, the Court awards the requested 24.85% fee, ERISA Plans
and eligible Group Trusts will pay fees at a lower percentage rate than other Class members.

137. The ERISA Settlement Allocation was set based on the Indirect FX Trading
Volume provided by State Street, including information concerning the total amount of Indirect
FX Trading Volume executed during the Class Period by ERISA Plans and Group Trusts. In the
course of administering the Settlement, A.B. Data will request information from Group Trusts
concerning their ERISA Volume during the Class Period.

138.  This allocation was negotiated directly between Lead Counsel, ERISA Counsel,
and DOL representatives and, in light of claims available under ERISA, provides a premium per
dollar of Indirect FX Trading Volume for ERISA Plans and eligible Group Trusts in comparison
to allocations to other Settlement Class Members. The disparity between the recovery to ERISA
Plans/eligible Group Trusts and other Settlement Class Members reasonably derives from
differences in the remedies available to those respective entities.

139. Both the $60 million ERISA Settlement Allocation and the $10.9 million cap on
fees deductible therefrom were agreed-to after Plaintiffs and State Street reached an agreement-
in-principle on the $300 million Class Settlement Fund. See also Marks Decl., Ex. 5, 1 20-21.

Further, DOL first proposed a cap on fees to Plaintiffs’ Counsel in mid-July 2015, weeks after
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the ERISA Settlement Allocation had been agreed-to, as a further condition for DOL’s support
of the entire Settlement. Plaintiffs” Counsel and DOL did not reach agreement on the $10.9
million amount until late August 2015.

140. RICs. Based on information provided by State Street, after the ERISA Settlement
Allocation, the allocation to RICs will be approximately $142 million, on a gross basis. This
amount, unlike the ERISA Settlement Allocation, does not reflect any premium and is derived
solely from the RICs’ percentage of total Indirect FX Trading Volume (taking into account the
ERISA Settlement Allocation). The RIC Settlement Allocation (assuming payment of a certain
amount of attorneys’ fees, Litigation Expenses, Service Awards, and Notice and Administration
Expenses) will meet the required Registered Investment Company Minimum Distribution of
$92,369,416.51, which is an essential condition of State Street’s settlement with the SEC.

141.  That minimum distribution to RICs, like the ERISA Settlement Allocation, is also
an essential condition of this Settlement, which State Street can terminate if those allocations are
not made.

142.  Public and Other. The Public and Other Settlement Allocation will be
approximately $98 million, on a gross basis. The Public and Other Settlement Allocation, like
the RIC Settlement Allocation, is derived solely from the Public and Other percentage of total
Indirect FX Trading Volume, taking into account the ERISA Settlement Allocation.

143.  Using information provided about each Class Member’s Indirect FX Trading
Volume(s) during the Class Period, A.B. Data will calculate the Class Member’s Recognized
Claim, and use those calculations to make the Settlement Allocations in accordance with the
Settlement Agreement. To facilitate that process, State Street has provided A.B. Data with (1)

the total Indirect FX Trading Volume for each Class Member during the Class Period; and (2)
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information concerning whether each Class Member was an ERISA Plan, RIC, or Group Trust
during the Class Period.

144.  Under the allocation methodology described above, determining each Settlement
Class Member’s Recognized Claim will involve a two-step analysis:

145.  First, A.B. Data will divide the Class Member’s total Indirect FX Trading
Volume during the Class Period into (i) RIC Volume, (ii) ERISA Volume, and (iii) Public and
Other Volume, depending on whether the Class Member falls into the RIC, ERISA Plan, or
Public and Other category. A.B. Data will then determine, based on the records provided by
State Street, the respective amounts of each Class Member’s RIC Volume, ERISA Volume, and
Public and Other Volume.

146. For RICs, ERISA Plans, or entities falling into the Public and Other category,
those Class Members’ total Indirect FX Trading Volume during the Class Period will simply
equal its RIC Volume, ERISA Volume, or Public and Other VVolume, respectively. Because
Group Trusts, on the other hand, may fall within more than one of the above categories, further
scrutiny of their Indirect FX Transactions will be required.

147.  Specifically, each Group Trust must provide A.B. Data with a certification (as set
forth in the Notice) reporting the average proportion of the Group Trust’s State Street-custodied
assets held by an ERISA Plan or Plans during the Class Period or the average volume of Indirect
FX Trades made by the ERISA Plan(s) during the Class Period, and identifying by name each
ERISA Plan within the Group Trust. If the Group Trust does not have that information for each
year of the Class Period but reasonably believes it held ERISA assets during the Class Period, it

should report the years for which data is available and the results will be averaged by applying
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the average proportion of the years with known ERISA assets or Indirect FX Trading Volume to
the years with unknown ERISA assets or Indirect FX Trading VVolume.

148.  Using the information provided by the Group Trust, its ERISA Volume will equal
the volume of Indirect FX Trades made by the ERISA Plan(s) in the Group Trust, or, if the
information concerning the volume of Indirect FX Trades is insufficient, the proportion of assets
held by the ERISA Plan(s) in a particular Group Trust. A.B. Data will categorize any non-
ERISA Volume as Public and Other Volume (and its RIC Volume will be zero).

149.  Any Group Trust that does not provide the required certification by December 20,
2016 will be treated for allocation purposes as if it held no ERISA Plan assets and will not be
entitled to a recovery from the ERISA Settlement Allocation. Rather, its total Indirect FX
Trading Volume during the Class Period will be categorized as Public and Other Volume (and its
RIC Volume will be zero). The Plan of Allocation provides for an exception with respect to
Group Trusts that do not provide certifications but are known by the parties to have ERISA
assets based on previous consultations with the DOL, as set forth in the Notice.

150. Second, after calculating each Settlement Class Member’s ERISA Volume, RIC
Volume, and Public and Other Volume, A.B. Data will calculate the ERISA, RIC, and Public
and Other Volumes for the entire Settlement Class. A Class Member’s ERISA Recognized
Claim will equal the Class Member’s ERISA Volume divided by the Classwide ERISA Volume,
multiplied by the amount of the ERISA Settlement Allocation. The same calculations will
follow to determine the Class Member’s RIC Recognized Claim and Public and Other
Recognized Claim. Again, with the exception of Group Trusts, a Class Member will have only
an ERISA Recognized Claim, an RIC Recognized Claim, or a Public and Other Recognized

Claim, corresponding to the category into which that Class Member falls.
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151. The Net Class Settlement Fund will be allocated among Class Members whose
prorated distributions would be $10.00 or greater, given the fees and expenses associated with
printing and mailing payments. Plaintiffs and State Street will use their best efforts to cause an
initial distribution of the Net Class Settlement Fund, including the RIC Settlement Allocation,
within one year after the Settlement’s Effective Date, including by seeking the Court’s
authorization.

152.  Class Members are not required to submit claims. In developing the Plan of
Allocation, Plaintiffs took reasonable steps to ensure that State Street identified every custodial
client of State Street, based on the Bank’s records, which had a U.S. tax address and entered into
an Indirect FX Transaction with the Bank during the Class Period. Upon final approval of the
Settlement, each Class Member that does not opt out will simply receive a check or wire transfer
in the amount of the Class Member’s net recovery.

153. The Plan of Allocation reflects the considered judgment of Plaintiffs” Counsel,
and has been reviewed and approved by the SEC and DOL. Plaintiffs respectfully submit that it
should be approved.

l. Compliance With the Court’s Preliminary Approval Order

154.  The Preliminary Approval Order, among other things, approved the form and
manner of individual and publication notice to the Settlement Class, and authorized Lead
Counsel to retain A.B. Data as the Claims Administrator to supervise and administer the notice
procedure for the Settlement. Preliminary Approval Order { 7-9, 12.

155.  In accordance therewith, Lead Counsel instructed A.B. Data to: (i) mail, on
August 22, 2016, the Court-approved Notice by first-class mail to the Class Members identified
in State Street’s records; (ii) mail a cover sheet to Class Members that have been identified as

Group Trusts to alert them of the certification requirement; and (iii) publish, on September 6,
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2016, the Court-approved Summary Notice in the Wall Street Journal and over the PR
Newswire. Id. 1 9; see also Declaration of Eric J. Miller of A.B. Data, Ltd. (“Miller Decl.”),
Exhibit 13 hereto, 11 2-8.

156. A.B. Data has complied with the notice mailing and publication requirements in
the Preliminary Approval Order. Id. & Exs. A-C thereto.

157.  Lead Counsel also worked with A.B. Data to establish a settlement-specific
website, www.StateStreetIndirectFXClassSettlement.com. The website provides Class Members
and other interested parties with information concerning the Settlement and the important dates
and deadlines in connection with the Settlement, as well as access to downloadable copies of the
Notice, the Settlement Agreement, the Preliminary Approval Order, and the Complaints in the
Class Actions. See Miller Decl., Ex. 13, 1 11.

158.  Additionally, A.B. Data established and maintains a toll-free telephone number
and interactive voice-response system to respond to inquiries regarding the Settlement. Id. § 9.
Class Members can also contact A.B. Data by sending an e-mail to info@StateStreet
IndirectFXClassSettlement.com. See Miller Decl. Ex. A at 1.

159. The deadline set forth in the Preliminary Approval Order for Class Members to
file objections to the Settlement, Plan of Allocation, or application for attorneys’ fees and
expenses or to submit requests for exclusion from the Settlement Class is October 7, 2016.
Preliminary Approval Order { 14, 16.

160. As of the date hereof, no objections to any of these matters have been received,

and A.B. Data has received no requests for exclusion. Miller Decl., Ex. 13, { 12.
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J. Request for an Award of Attorneys’ Fees

161. Lead Counsel, on behalf of all Plaintiffs’ Counsel, respectfully requests an award
of attorneys’ fees in the amount of Seventy-Four Million Five Hundred Forty-One Thousand
Two Hundred Fifty Dollars ($74,541,250.00), to be paid out of the Class Settlement Fund.

162. The requested fee is approximately 24.85% of the $300 million Class Settlement
Fund, and is equivalent to 25% of the Class Settlement Fund after deduction of the maximum
Litigation Expenses disclosed in the Notice ($1,750,000) and the maximum Service Awards
disclosed in the Notice ($85,000). Lead Counsel seeks this fee despite the fact that actual
Litigation Expenses are substantially less than $1.75 million as described below, and regardless
of whether Service Awards, also described below, are granted in full.

163. Lead Counsel submits that the fee request is supported by the fact that Plaintiffs’
Counsel undertook these Class Actions with no assurance of compensation or recovery of costs,
and faced substantial risk from the outset.

164. These Class Actions are atypical with respect to the nature of the defendant, the
subject matter, and the application of the statutory claims, and are in many respects hybrids
between consumer, securities, and ERISA actions.

165. These Class Actions are also complex. State Street’s alleged unfair and deceptive
acts and practices, breaches of fiduciary duty, negligent misrepresentations, and violations of
ERISA occurred over a 12-year Class Period in multiple locations, and concerned an opaque
market and a little-understood area of the financial services industry.

166.  As more fully described in Part D above, the ARTRS Action was the first indirect
FX case. Besides State Street, there are only four major U.S. custody banks: BNYM, JPMorgan
Chase, Citibank, and Northern Trust. These banks were rarely, if ever, sued in relation to their

custody businesses before these indirect FX pricing issues first began to surface. When
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Plaintiffs’ Counsel investigated ARTRS’s claims and commenced the action, they were working
essentially from a clean slate.

167. Additionally, as noted in Part D above, neither the litigation nor the Settlement
was helped along by preexisting government enforcement actions or investigations. Private
plaintiffs led the charge against State Street. Indeed, DOL and the SEC have benefitted
significantly from Plaintiffs’ Counsel’s efforts in achieving the $300 million Settlement, as key
terms of the Plan of Allocation are central to these agencies’ settlements with State Street.

168. Further, as more fully described in Part G above, Plaintiffs’ Counsel brought
about this Settlement in the face of an array of litigation risks. These risks did not evaporate
once Plaintiffs entered into mediation. To the contrary, State Street brought these substantive
issues to bear throughout the extended mediation process, pressing its contentions on, for
example, the individualized nature of Class Members’ written agreements and oral
communications with State Street; the implicit (and sometimes explicit) awareness and
acceptance of indirect FX pricing practices by Class Members and their IMs; cost accounting
issues that supported the markups applied to Indirect FX Transactions; and the changing “real”
interbank FX rates on a given currency pair at a given point in time. See also Marks Decl., EX.
5, 11 23-25.

169. Lead Counsel further submits that the fee request is supported by the fact that
Plaintiffs’ Counsel devoted substantial time to this case while controlling costs and avoiding
judicial intervention.

170.  As more fully described in Parts C and E above, counsel for ARTRS conducted a

substantial pre-filing investigation, prepared detailed complaints, and litigated a substantial
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motion to dismiss culminating in a three-hour oral argument before participating in the Court-
approved mediation and discovery process.

171. The mediation sessions were protracted and well-informed by, among other
things, the review and close analysis of nine million pages of documents and various nonpublic
data supplied by State Street. The process was intended to, and did, bring about the best possible
result for the Class in light of the risks, costs and duration of continued litigation while avoiding
unnecessary expenditure of party, third-party and judicial time and resources—and Plaintiffs’
Counsel put a great deal of focused effort into it. See also Marks Decl., Ex. 5,  30.

172.  Settling the Class Actions was complicated considerably by the presence of the
federal agencies, particularly the SEC and DOL, conducting their own investigations of State
Street. Because the financial terms of State Street’s separate settlement with DOL will be
satisfied by the ERISA Settlement Allocation, Plaintiffs” Counsel had to negotiate and
coordinate with DOL with respect to the Settlement Agreement, the Notice, and the Plan of
Allocation. Negotiating the Plan of Allocation and other aspects of the Settlement with State
Street and DOL simultaneously was a challenging and often complicated task.

173.  Further, the requested fee is comparable to the fee awarded in the similar BNYM
FX class action. As noted above, following the unsealing of several qui tam lawsuits, BNYM’s
custody clients asserted claims for, inter alia, unfair and deceptive acts and practices, violations
of ERISA, and breach of fiduciary duty premised on a broadly similar alleged practice of
excessive concealed markups on indirect FX transactions.

174. In March 2015, the parties in BNYM FX, and various government agencies
including the DOJ, SEC, DOL, and NYAG, announced settlements totaling $714 million. This

omnibus relief included a $335 million payment by BNYM specifically to settle the private
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“Customer Class” cases. In September 2015, the plaintiffs’ counsel sought, and received, a fee
of 25% of the $335 million recovery ($83.75 million) plus expenses. See Order Awarding
Attorneys’ Fees, Service Awards, and Reimbursement of Litigation Expenses, In re The Bank of
N.Y. Mellon Corp. Forex Transactions Litig., No. 12-MD-2335 (LAK) (JLC) (S.D.N.Y. Sept. 24,
2015), Exhibit 14 hereto. The percentage fee requested here is slightly lower, on a comparable
class settlement amount.

175.  The time spent working on the investigation, litigation and settlement of the Class
Actions by Plaintiffs’ Counsel is set forth in the individual firm declarations annexed hereto as
Exhibits 15-23.°

176. Included with these declarations are schedules that summarize the lodestar of each
respective firm, as well as the expenses incurred by category (the “Fee and Expense Schedules™).
The individual firm declarations and the Fee and Expense Schedules indicate the amount of time
spent by each attorney and professional support staff on the case, and the lodestar calculations
based on their current billing rates. As stated in each of these declarations, they were prepared
from contemporaneous daily time records regularly prepared and maintained by the respective
firms, which are available at the request of the Court. See also Master Chart of Lodestars,
Litigation Expenses, and Plaintiffs” Service Awards, Exhibit 24 hereto.

177. Intotal, from the inception of the Class Actions through September 6, 2016,
Plaintiffs’ Counsel expended more than 86,000 hours on the investigation, prosecution, and
resolution of the claims against Defendants, for an aggregate lodestar of $41,323,895.75.

Plaintiffs’ Counsel’s hourly billing rates here range from $350 to $1,000 for Partners, $455 to

® In addition to Labaton Sucharow, TLF, Lieff Cabraser, Keller Rohrback, McTigue Law, and Zuckerman
Spaeder, the law firms of Feinberg, Campbell & Zack, P.C.; Beins, Axelrod, P.C.; and Richardson, Patrick,
Westbrook & Brickman, LLC have submitted individual firm declarations. Exs. 21-23. These three declarations
report modest time spent and expenses incurred in connection with these counsel’s appearances in the Henriquez
and Andover Companies Actions.
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$1,000 for Of Counsel, and $325 to $725 for other attorneys. See Exs. 15-24. Defense firms’
billing rates analyzed and gathered by Lead Counsel from bankruptcy court filings in 2015, in
many cases exceeded these rates. See Exhibit 25 hereto.

178.  Overall, the requested attorneys’ fee yields a lodestar multiplier of 1.8.

179. ARTRS, and all ERISA Plaintiffs, support the requested fee as reasonable in view
of the work performed and results obtained for the benefit of the Class. See Hopkins Decl., Ex.
1, 1 19; Cohn Decl., Ex. 7, § 10; Henriquez Decl., Ex. 8, { 10; Pehoushek-Stangeland Decl., Ex.
9, 111 5-6; Sutherland Decl., Ex. 10, 1 10; Taylor Decl., Ex. 11, {1 10; Wallace Decl., Ex. 12, 1 6-
1.

180. Annexed hereto as Exhibit 26 is a true and correct copy of cited excerpts of the
transcript of the June 23, 2016 Status Conference before this Court.

181. Annexed hereto as Exhibit 27 is a true and correct copy of the Order and Final
Judgment in In re CVS Corp. Securities Litigation, Civ. No. 01-11464 JLT (D. Mass. Sept. 7,
2005).

182. Annexed hereto as Exhibit 28 is a true and correct copy of the Order and Final
Judgment in In re Lernout & Hauspie Securities Litigation, No. 01-CV-11589 PBS (D. Mass.
Dec. 22, 2004).

183. Annexed hereto as Exhibit 29 is a true and correct copy of the Order and Final
Judgment in In re Raytheon Co. Securities Litigation, Civ. No. 99-12142-PBS (D. Mass. Dec. 6,
2004).

184.  Annexed hereto as Exhibit 30 is a true and correct copy of the Declaration of Alan
P. Lebowitz, General Counsel to the Comptroller of the State of New York, in In re Raytheon

Co. Securities Litigation, Civ. No. 99-12142-PBS (D. Mass. Nov. 23, 2004).
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185. Annexed hereto as Exhibit 31 is a true and correct copy of Brian T. Fitzpatrick,
An Empirical Study of Class Action Settlements and Their Fee Awards, 7 J. EMPIRICAL LEGAL
STuD. 811 (2010).

186. Annexed hereto as Exhibit 32 is a true and correct copy of the Final Order
Approving Class Action Settlement in In re Reebok Easytone Litigation, No. 10-CV-11977 FDS
(D. Mass. Jan. 19, 2012).

K. Request for Payment of Litigation Expenses

187. Lead Counsel respectfully seeks payment of One Million Two Hundred Fifty
Seven Thousand Six Hundred Ninety-Seven and 94/100 Dollars ($1,257,697.94) out of the Class
Settlement Fund for Litigation Expenses incurred by Plaintiffs” Counsel in commencing,
prosecuting, and resolving the claims asserted in the Class Actions. See generally Individual
Firm Declarations, Exs. 15-23, and Master Chart, Ex. 24.

188. From the inception of the Class Actions, Plaintiffs’ Counsel understood that they
might not recover any of the expenses they incurred, and, at a minimum, would not recover any
expenses until the actions were successfully resolved. Plaintiffs’ Counsel further understood
that, even assuming that the Class Actions were ultimately successful, an award of expenses
would not compensate counsel for the lost use or opportunity costs of funds advanced to
prosecute the claims against Defendants. Plaintiffs’ Counsel were motivated to, and did, take
steps to minimize expenses where practicable without jeopardizing the zealous and effective
prosecution of the Class Actions.

189. Indeed, many of the expenses incurred in the ARTRS Action were paid out of a
central litigation fund created and maintained by Labaton Sucharow (the “Litigation Fund”).
Labaton Sucharow, TLF, and Lieff Cabraser collectively contributed $319,000 to the Litigation

Fund. A description of the payments from the Litigation Fund by category is included in the
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individual firm declaration submitted on behalf of Labaton Sucharow. See Ex. 15, 110 & Ex. C
thereto.

190. Plaintiffs’ Counsel’s expenses include charges for, among other things, (i) experts
and consultants; (ii) housing approximately nine million pages of documents produced by State
Street; (iii) online factual and legal research; (iv) mediation; (v) travel; and (vi) document
reproduction.

191. In particular, the cost of experts and consultants, totaling approximately $200,000,
represents one of the largest components of Plaintiffs’ Counsel’s expenses, representing
approximately 16% of their total expenses. Experts were utilized principally to consult with
respect to the FX market and industry and to analyze ARTRS’s and other institutional investors’
indirect and direct FX trades.

192.  Another large component of Plaintiffs’ Counsel’s expenses relates to electronic
discovery, totaling approximately $445,000 or 35% of total expenses.

193. Plaintiffs” Counsel’s expenses also include the costs of online and electronic
research in the amount of approximately $70,000. This amount represents charges for
computerized research services such as LexisNexis, Westlaw, Courtlink, Thomson Financial,
Bloomberg and PACER. It is now standard practice for attorneys to use online services to assist
them in researching legal and factual issues, and indeed, courts recognize that these tools create
efficiencies in litigation and ultimately save money for clients and the class.

194. Plaintiffs” Counsel were also required to travel in connection with the claims
against State Street, particularly with regard to the 16 mediation sessions, and to work after
normal business hours, and thus incurred the related costs of rail and airline tickets, late-night

transportation, meals, and lodging. Any first-class airfare has been reduced to economy rates.
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Included in Plaintiffs” Counsel’s total expense request is approximately $360,000 for these
expenses (approximately 28% of total expenses).

195.  Further, Plaintiffs’ Counsel paid approximately $130,000 for Plaintiffs’ share of
the mediator’s fees and costs.

196. The other expenses for which Plaintiffs’ Counsel seek payment are the types of
expenses that are necessarily incurred in litigation and routinely charged to clients billed by the
hour. These expenses include, among others, court fees, process servers, document-reproduction
costs, long-distance telephone and facsimile charges, and postage and delivery expenses.

197.  All Plaintiffs support the requested Litigation Expenses. See Hopkins Decl., Ex.
1, 1 20; Cohn Decl., Ex. 7, § 10; Henriquez Decl., Ex. 8, { 10; Pehoushek-Stangeland Decl., Ex.
9, 1 6; Sutherland Decl., Ex. 10, { 10; Taylor Decl., Ex. 11, 1 10; Wallace Decl., Ex. 12, { 7.

198. Courts have generally found that these kinds of expenses are payable from a fund
recovered by counsel for the benefit of a class. Lead Counsel submits that the requested
Litigation Expenses were reasonably and necessarily incurred and should be approved.

L. Request for Service Awards to Plaintiffs

199. Lead Counsel respectfully requests that the Court approve Service Awards of
Twenty-Five Thousand Dollars ($25,000.00) to Plaintiff ARTRS and Ten Thousand Dollars
($10,000.00) to each of Plaintiffs Arnold Henriquez, Michael T. Cohn, William R. Taylor,
Richard A. Sutherland, The Andover Companies Employee Savings and Profit Sharing Plan, and
James Pehoushek-Stangeland, in consideration of their successful service as class representatives
in these Class Actions.

200.  All Plaintiffs diligently discharged their core responsibilities by monitoring the
litigations, conferring with Plaintiffs’ counsel, and reviewing significant pleadings and

documents.
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201. Plaintiff ARTRS, after conducting appropriate due diligence, stepped forward and
took a risk to sue its custody bank, and consistently worked thereafter to support the prosecution
of this case and the mediation process. ARTRS’s Executive Director, for example, attended the
hearing on State Street’s motion to dismiss and subsequent lobby conference as well as multiple
mediation sessions in Boston and elsewhere. ARTRS also made a complete document
production in response to State Street’s requests. See also Hopkins Decl., Ex. 1, 1 11-16.

202.  Service Awards to the ERISA Plaintiffs are also justified. The ERISA Plaintiffs
effectively represented a key constituency of the Class and collectively produced thousands of
pages of documents to State Street in response to State Street’s requests. See Cohn Decl., Ex. 7,
1 3-6, 9-10; Henriquez Decl., Ex. 8, 1 3-6, 9-10; Pehoushek-Stangeland Decl., Ex. 9, 11 3-4, 6;
Sutherland Decl., Ex. 10, 11 3-6, 9-10; Taylor Decl., Ex. 11, 11 3-6, 9-10; Wallace Decl., Ex. 12,
193-4,7.

203. The $85,000.00 in requested Service Awards equal only 0.028% of the Class
Settlement Fund, and were disclosed in the Notice. Lead Counsel submits that the Service
Awards are reasonable and should be approved.

M. Summary of Relief Sought

204. Inview of the significant recovery to the Settlement Class against the risks, costs
and duration of continued litigation, as described herein and the accompanying brief in support
of final approval of the Settlement, I respectfully submit that the proposed $300 million Class
Settlement should be approved as fair, reasonable, and adequate.

205.  Further, I respectfully submit that the proposed Plan of Allocation of the Net
Class Settlement Fund is an appropriate method of apportionment of the settlement proceeds
among the members of the Settlement Class as a whole, and should be approved as fair and

reasonable.
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206. Further, I respectfully submit that Court should reaffirm as final its findings in
Paragraphs 2-4 of the Preliminary Approval Order with regard to certification of the Settlement
Class for settlement purposes.

207.  Finally, in view of the skilled, efficient, and focused efforts of Plaintiffs” Counsel
in bringing about the Class Settlement in the face of substantial litigation risk and practical
obstacles and complexities, as described herein and the accompanying brief in support of fees
and expenses, | respectfully request that the Court:

@) award an attorneys’ fee to Lead Counsel in the amount of
$74,541,250.00, or approximately 24.85% of the Class
Settlement Fund;

(b) approve payment of Litigation Expenses in the total amount
of $1,257,697.94;

(c) approve payment of a Service Award to Plaintiff ARTRS in
the amount of $25,000.00; and

(d) approve payment of Service Awards to Plaintiffs Arnold
Henriquez, Michael T. Cohn, William R. Taylor, Richard
A. Sutherland, The Andover Companies Employee Savings
and Profit Sharing Plan, and James Pehoushek-Stangeland

in the amount of $10,000.00 each.

I declare under penalty of perjury that the foregoing is true and correct. Executed on

)

( LAWRENCE A. SUCHAROW

September 15, 2016.
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

Case No. 1ll1l-cv-10230 MLW

———————————————————— x
ARKANSAS TEACHER RETIREMENT SYSTEM,
et al.,
Plaintiffs,
-against-
STATE STREET BANK AND TRUST COMPANY,
Defendant.
———————————————————— x
JAMS
Reference No. 1345000011
———————————————————— x
In Re: STATE STREET ATTORNEYS' FEES
———————————————————— x

June 14, 2017
9:59 a.m.

Be fore

SPECIAL MASTER HON. GERALD ROSEN
United States District Court (Retired)

Deposition of GEORGE HOPKINS, taken by
Counsel to the Special Master, held at the
offices of JAMS, 620 Eighth Avenue, New York,
New York, before Helen Mitchell, a Registered
Professional Reporter and Notary Public.

Veritext Lega Solutions
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Page 10
1 Hopkins
2 did after law school.
3 A Weéll, | might want to start in

4 the middle of law schooal.
5 When | was in my second year of
6 law school, | dropped out of law school in my
7 third -- in my fourth semester of law school to
8 runfor State Senate. | was elected, so |
9 finished out law school as an Arkansas state
10 senator. And then | continued being a state
11 senator for 14 years, and simultaneously, after
12 | passed the bar in July of 1987, | practiced
13 law and was a state senator.
14 After | wasterm limited and
15 left the State Senate in December of 2000, |
16 just continued practicing law for eight years,
17 and after -- at the conclusion of those eight
18 years, in December of 2008, the Arkansas Teacher
19 Retirement System Board hired me as the
20 executive director, and |'ve been executive
21 director since December 29th, 2008.

Page 12

22 Q  Allright. Thank you, sir.
23 And, sir, could you tell us
24 something about the ARTRS --
25 JUDGE ROSEN: Bill, before we
Page 11 Page 13
1 Hopkins 1 Hopkins
2 get to that -- 2 just wanted to get that relevant
3 MR. SINNOTT: Sure. 3 history and background on the record.
4 JUDGE ROSEN: -- you've had 4 MR. SINNOTT: Thank you, Judge.
5 some -- | remember from our interview, 5 BY MR. SINNOTT:
6 you had some relevant background during | 6 Q  And, sir, you were appointed as
7 your service as a state senator. You 7 executive director of the Arkansas Teacher
8 worked on the retirement committee, and | 8 Retirement System in 2009?
9 then you were chair of that committee? 9 A December -- almost 2009.
10 THEWITNESS: Yes. | wason-- | 10 December 29th, 2008.
11 | was on the retirement committee | 11 Q  And could you tell us something
12 think ten of the 14 years| wasin the 12 about the Arkansas Teacher Retirement System, as
13 State Senate. For six of those years, 13 far asthe number of members, the portfolio, and
14 | was the Senate co-chair. 14 the average monthly benefit, anything like that
15 That committee's ajoint 15 that you cantell us.
16 committee, has a Senate and a House 16 A TheArkansas Teacher Retirement
17 co-chair, and during that six years | 17 System was created in 1937, it's 80 years ol d.
18 was the Senate co-chair, | had three 18 It currently has 45,000 retirees. We're paying
19 different House co-chairs, and alot of 19 out about $85 million per month. That number's
20 the responsibility for ensuring that 20 probably about to be -- when we get to July will
21 retirement benefit legidlation was 21 turn to probably 87 or $88 million per month.
22 properly drafted and went through 22 Our average benefit is just
23 appropriate study fell on me. | think 23 under $23,000 per year for those 45,000
24 in my last session, | probably handled 24 retirees, that we continue to pay alump sum
25 55 bills, which is a pretty major load, 25 death benefit to. Out of those 45,000, probably

4 (Pages 10 - 13)
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Page 29
Hopkins

we had four firmsthat | will call on
monitoring agreement retainer that
looks at our entire portfolio -- all of
our stocks, all of our bonds, all --
all the things that we were invested
in, which, you know, there might be
national news.

So what we expect them to do,
and our agreement with them is, they
will monitor our trust fund
investments, and if they see an issue
where we have aloss, or an issue that
they see within our holdings in which
they think that there may be a case
that we need representation on in order
to recover losses, or lack of gains
that we should have gotten, however you
want to phrase that, we have a monetary
difference of what we have now versus
what we should have had, then they will
contact us.

They also give aweekly report
of, like, new cases that are filed,
whether we have alossin those cases

8 (Pages 26 - 29)
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Page 30
1 Hopkins
2 or not.
3 We have -- after | got there,
4 we added afifth firm, so we have five
5 firms doing that.
6 BY MR. SINNOTT:
7 Q  Andwho arethosefive firms?
8 A Thefirst is Labaton, the firm

9 I'm here with today; Bernstein Litowitz, afirm
10 based herein New Y ork; we have Kaplan Fox --
11 with aK, Kaplan Fox -- based herein New Y ork;
12 we have Kesdsler Topaz, T-0-p-a-z, based in --

13 I'll just say Philadelphia-- they may beina

14 suburb of Philadelphia-- and then we have Nix
15 Patterson out of Texas. | think they have three
16 or four Texas offices.

17 | hope that wasfive.

18 Q | think it was.

19 And you do not pay aretainer

20 to those firms?

21 A Wenever pay these firms

22 anything.

23 Q Do you have to secure approval,

24 asyou do with the local firms, or the
25 retirement-based firms that you were describing

Page 32
1 Hopkins
2 Therewas agreat deal of pressure on usto do
3 another -- what we call an RFP, because afirm
4 that got looked over accidentally wasn't sent
5 notice that we were doing the RFP, the
6 legislature really wanted us to do another one,
7 and we did, and that's how we added afifth
8 firm, which was Kessler Topaz.
9 Q  Now, since you became executive
10 director in late 2008-early 2009, in how many
11 cases has ARTRS acted as a class representative?
12 A | haven't added that up. |
13 would probably say 30.
14 Q Andtypicaly the work has been
15 among those five firms?
16 A Yes. There'sonly fivefirms
17 that we have doing that.
18 Q  How many of those cases have
19 involved foreign exchange transactions?

20 A One.
21 Q  What wasthat case?
22 A Arkansas Teacher Retirement

23 versus State Street.
24 Q Andwell talk about that in
25 just amoment, but was there also a case

Page 31

Page 33

9 (Pages 30 - 33)
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Page 34
Hopkins
Q What's the nature of that case,
and then ARTRS'sroleinit?
A That'sacurrently active case
5 inwhich | think we have a mediation coming up

A WN P

6 in August.
7 Q Andwhereisthat case?
8 A | believe that'sin front of
9 Judge Wolf.

10 Q IntheDistrict of

11 Massachusetts?

12 A Right.

13 These cases are typically tied

14 based upon the home location of the corporate
15 headquarters of these entities.

16 Q Andisyour system the lead

17 plaintiff in this matter?

18 A Yes.

19 Q Now, in addition to your

20 experience as executive director in class

21 actions, have you had professional experience as
22 apractitioner?

23 A | was apracticing attorney in
24 an officein Malvern, Arkansas for over 20
25 years, yes.

Page 36
1 Hopkins
2 about, you know, the cost of people having to
3 wait to get their cars fixed and that kind of
4 thing, but over time | was probably involved in
5 four or five class action lawsuits, and actually
6 | represented some attorneyswho got in afee
7 dispute over aclass action lawsuit over these
8 check cashing places.
9 Q Doyou think that your
10 experience professionally asalegal
11 practitioner has been an advantage to you in
12 your current role?

13 A | will say this: Yes,

14 absolutely.

15 Q How so?

16 A Waell, first of al, | sort of

17 saw how these cases were, you know, brought from
18 the ground up, al the interactions of the

19 attorneys, you know -- and having been in

20 court -- you know, | tried capital murder cases;

21 whatever you name, | tried. | tried jury

22 trids, | did alittle bit of everything, and

23 doing all those cases, and especially the

24 securities cases, you sort of see what's

25 puffery, what's real, what's not real, what

Page 35

1 Hopkins

2 Q  Andcould you just briefly

3 describe your experiencein class action

4 matters?

5 A Well, for whatever reason, in

6 our areaof Arkansas, there were alot of class

7 actionsfiled, and the outside firms and firms

8 that weren't really familiar with the judges

9 would often, you know, come and hire local
10 attorneysto bejust that, local attorneys, to
11 sort of -- if something had to be -- back in the
12 day, before electronic filing, which isafairly
13 new advent, there would be documents delivered,
14 had to be made sure filed in court on a certain
15 day, that kind of thing, and just what I'll
16 call -- more of an administrative attorney than,
17 you know, the guts and doing al the research.
18 It wasn't uncommon that | would
19 be hired as an attorney to work in those cases.
20 Examples of those caseswas a
21 case-- and | don't remember the name of it --
22 concerning animal -- animal vitamins, and
23 overchargesonthat. | was-- | represented, as
24 local counsel, the Bridgestone Tirein the
25 Bronco rollover that had an issuefiled there

Page 37
1 Hopkins
2 attorneys are ready to go to trial, what
3 attorneys are desperate to settle because they
4 could never go to trial because they'd never be
5 ready. To an extent, doing what | did, you can
6 separate the wheat from the chaff.

7 Q  Thank you.
8 Let's talk about the State
9 Street case.
10 A Okay.
11 Q Andtell us, Mr. Hopkins, how

12 you first got involved in this matter.

13 A Widl,just like | got up about

14 5 o'clock this morning, and | started looking at
15 all the financial markets and news, and

16 somewherein -- you could probably ook about
17 thetime, and | don't know exactly what time
18 that was where the State of California's qui tam
19 cases against State Street were unsealed about
20 the State of Californiaplanning to filea

21 lawsuit, or had alawsuit filed claiming that

22 State Street had -- that State Street, you know,
23 had overcharged California pension plans on FX
24 charges.

25 | noted that lawsuit, and got a

10 (Pages 34 - 37)
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Page 38
1 Hopkins
2 little curious, but | thought -- you know, I'm
3 not saying anything against California people,
4 but sometimes they think about things
5 differently than some of the rest of usdo, so |
6 didn't get two excited.
7 Then it wasn't long thereafter
8 | saw that the State of Washington had settled a
9 multi-million dollar claim with State Street
10 over FX charges.
11 And, you know, once may be an
12 anomaly. When you have two, | started looking
13 So | had -- we had entered into
14 acustodial -- State Street's been our custodial
15 bank along time. But remember that seven-year
16 rule? Right at the time | got there, they had
17 dready done an RFP, so State Street, right --
18 you know, probably in early 2009, that contract
19 with State Street was started for another
20 seven-year run, and | was just doing good trying
21 to find where al the bathrooms were and trying
22 to deal with all theissues| had just to learn
23 about a system that had all those bells and
24 whistles on it, and focus on a custodial
25 contract really wasn't my focus. So | really

Page 40

1 Hopkins

2 they do what they do. | did not call Kaplan

3 Fox, because they're smaller, and | knew that

4 would not be an area that they would have

5 focused on. But | talked to Bernstein Litowitz

6 and | talked to Labaton, and Labaton quickly

7 said, "Hey, if you think there's an issue there,

8 well look at it."

9 So | said -- so | sent them our
10 contract. And by then I'd adlsotried -- | had
11 gotten from some of our managers what | call the
12 trading sheets, you know, for the repatriation
13 of FX, because -- and | sent that to Labaton,
14 and very quickly learned that L abaton had hired
15 an outside group that had -- they had concerns
16 about whether we were -- whether what we were
17 being charged was proper.
18 Q Inaddition to Labaton, did you
19 consult with any economic consulting firms,
20 non-lawyers?

21 A Not at -- not at -- well, |
22 probably...
23 With our genera financial

24 consultant, which at the time was Ennis Kannup,
25 that is now Aon Hewitt, our contact there, PJ

Page 39

1 Hopkins

2 hadn't -- | read over it, but | really didn't

3 even know what some of the things they did for

4 uswere at the time when | first got started.

5 But | pulled the contract back

6 out and read it with great interest, especially

7 inthe FX area, and then | started asking, you

8 know, staff that had been there for awhile,

9 "What do we do on FX," and they really didn't
10 know either. Because wereally don't trade --
11 Arkansas Teacher Retirement, we do not have a
12 trading desk, we do not trade stocks or bonds.
13 We have outside managers do that, we do not do
14 itinternally. So we really don't focus on
15 that. We hire good managers we expect to focus
16 onit. But my focus was there, and so reading
17 that contract, it seemed to me that | didn't see
18 where they could charge usfor FX, except in
19 certain very limited positions.

20 So | -- as| had done afew

21 times before, | started contacting the outside
22 attorneysto say, "Do you know anything about
23 these cases? Do you know anything about FX?"
24 And | really don't call Nix

25 Patterson because they're a Texas law firm and

Page 41
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Page 42

Page 43

Page 45
1 Hopkins
2 with State Street through their index fund
3 process, securities lending programs, alot
4 of --
5 JUDGE ROSEN: Sois State
Street still your custodial bank?
THE WITNESS: State Street is
our custodial bank.
9 Q  Sowhat did FX Transparencies
10 and Labaton, and | guess your consulting firm,
11 even though they cautioned against it, what did
12 they tell you was going on, or what did you come
13 to learn was happening with State Street foreign
14 exchanges?
15 A That -- you know, that -- that
16 often our trades were never -- you know, you
17 would think on average, if you're sitting there
18 flipping a quarter, on average you're going to
19 get about half heads, half tails; you know,
20 sometimes you have a bad trade, sometimes you
21 haveagood. We were aways on the wrong side,
22 and sometimes we were outside what's called the
23 range of the day on trades. Meaning that if you
24 have -- and FX isdifferent from stock, but I'll
25 give astock example.

0 ~NO®
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Page 62

g
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1 Hopkins
2 our custodia bank, so | went back and got
3 authorized from them to file this lawsuit.
4 Q  Andtel usabout thefiling of
5 the lawsuit, what your participation wasin it.
6 A Widl, | had already learned a
7 lot about what was happening, but I've always
8 been acurious person, and I've -- if | havea
9 responsibility, | liketo takeit, so we -- |
10 started looking at drafts of the complaint, and,
11 you know, saying "What about this? What abou
12 that?'
13 So | won't say | helped draft
14 the complaint. | helped -- what would you
15 say -- tweak it occasionally.
16 And then, after the complaint
17 wasfiled, of course there was a motion to
18 dismissfiled by State Street, and then there
19 was aresponse to the motion to dismiss.
20 | went to the -- | felt like --
21 | wanted to see how State Street treated thisin
22 court, and so | went to the motion to dismiss
23 hearing and listened to al the arguments.
24 Judge Wolf at the conclusion of
25 it essentially indicated he was going to let it

ﬁ
I‘|‘I-‘|

Page 63 Page 65
1 Hopkins 1 Hopkins

2 go forward, but then he asked the partiesto 2 were our custodial bank, we still had to have

3 come back into his chamber area. And at that 3 lines of communication, | didn't want to be

4 point Judge Wolf suggested that, you know, this 4 going through alaw firm, so we had avery

5 might be agood case to settle early, and wanted | 5 informal discovery process. And we continued

6 to know if | waswilling to settle with State 6 telling Judge Wolf that -- you know, that we
7 Street. | said "Sure, | am.” 7 continued trying to find middle ground.
8 Of course, you know -- | didn't 8 We did informal discovery, very

9 even ask Labaton. Of course, by then | know 9 massive discovery, but not more of that
10 they had already spent alot of money and time | 10 in-your-face kind of stuff that Judge Rosen as a
11 and effort trying to put together thiscase, and | 11 judge had to mediate that -- you know, the
12 had aready started putting together information | 12 people acting like third graders, you know,
13 from us, had aready hired experts, but at 13 fighting over atoy.
14 that -- you know what, that's what they signon | 14 And it was done very
15 for when they sign on with us; sometimesthey | 15 professionally on both sides, but very
16 may spend alot of money -- we don't -- we don't 16 aggressively, and we continued going to
17 pay it, so we sit down, and | told them | 17 mediation.
18 wanted -- | didn't even ask them, | just said | 18 I don't know how many
19 wanted to try to settle with State Street. And 19 mediations | went to, but I'd say it was at
20 so | think the judge gave us two or three months| 20 least half a dozen; some here, some in Boston.
21 to come back and report whether we had had any 21 | didn't suggest onein Little Rock -- they

22 success. 22 probably wouldn't have come anyway.
23 We -- the State Street, by the 23 But | continued to read things,
24 time we had that meeting, just really didn't 24 and since | -- and honestly, you know, there

25 show much indication they wanted to settle 25 were arguments they were making about whether
17 (Pages 62 - 65)
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Page 66
1 Hopkins
2 they were fiduciaries, you know.
3 And, of course, even Judge Wolf
4 at one of those hearings said, "Well, why -- if
5 you have al these problems with them, why are
6 they still your custodial bank?' And the fair
7 answer to that on therecord is, "Y ou know,
8 after seeing -- after talking to my financial
9 consultants and reading all | had, you know, |
10 think all these banks, all thisis a money
11 center that nobody's paying attention to, it's
12 sort of gouged, and State Street was probably
13 not as bad, you know, as some of the rest of
14 them."
15 | mean, it'sjust a question
16 of -- they had all -- they had all acted
17 inappropriately, in my mind, but during this
18 process| realized that there's probably a
19 culture at State Street that probably internally
20 frowned on thisonce it was uncovered. And |
21 like State Street, you know.
22 Mr. Carp, that | ended up
23 having alot of one-on-one dealings with --

Page 68
1 Hopkins

2 Mr. Carp had arapport?

3 A Wedid.

4 JUDGE ROSEN: Could | ask,

5 there had been a previous settlement

6 with Washington State. Did that

7 provide any kind of atemplate or model

8 for the parties to work off of in

9 settling this case?

10 THE WITNESS: Not at all. And
11 I'll tell youwhy. First of all, it

12 was a one-off settlement. And

13 apparently -- ultimately, Mr. Paine, he
14 wasn't -- hewas at, | think, all of

15 them -- he became lead later.

16 I'm trying to think of the

17 older attorney who's the scholar.

18 Q Mr. Rudman?

19 A Mr. Rudman.

20 | could tell | was outclassed

21 when | said two sentences of a Rudyard Kipling
22 guote and then he went off for five minutes

23 finishing the whole rest of the chapter without
24 looking down.

25 JUDGE ROSEN: GungaDin.

24 JUDGE ROSEN: Was he the one
25 you had the first meeting with?
Page 67

1 Hopkins

2 THE WITNESS: No. No, hewas

3 not.

4 For whatever reason, | don't

5 think that guy showed up after that

6 first mediation.

7 A But Mr. Carp was an internal

8 attorney, and he and | actually started having

9 discussions, at my request, at these mediations.
10 Q  Andthat's Jeffrey Karp,
11 K-ar-p?
12 MS. LUKEY: C-ar-p.

A

20 He was agood man, and | got

21 theclear ideathat they wanted to do right by

22 us, and those others, and at the same time they
23 weren't going to pay us a penny more than what
24 they thought they had to.

25 Q Butyoufeltlikeyouand

Page 69
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Page 83

Page 85
Hopkins
So class certification's always an
issue, especialy in adiverse area
where you have so many different
entities with different contracts and
different circumstances.
JUDGE ROSEN: Okay.
BY MR. SINNOTT:
9 Q  Mr. Hopkins, you were aclass
10 representative in this case. And you had been a
11 class representative previously?
12 A Yes. NotinanFX case, butin
13 all these other securities cases.
14 Q  What wereyour dutiesas a
15 class representative in the State Street case?
16 My duties were you to, first of
17 dl, to oversee thelitigation, to oversee the
18 attorneys, to ensure that all our attorneys were
19 appropriately taking all action necessary, to be
20 prepared in the mediations, to be prepared to do
21 al the discovery, to respond to al the
22 motions, and to comply with all the judge's
23 orders. And ultimately my duty isto ensure
24 that the class got as good an outcome as they
25 could under the circumstances presented to us.

1
2
3
4
5
6
7
8

>
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Page 98
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Page 100
Hopkins

JUDGE ROSEN: From your
comments in court the very first day of
my appointment, it sounded like you
were pleased with Labaton's
representation of the Arkansas
Teachers?

THE WITNESS: | don't think
another law firm could have gotten the
outcome they did.

I'll attribute it to alot of
hard work, being experienced, clever,
maybe even alittle lucky at times.

Luck always comesin these cases a
little bit.

JUDGE ROSEN: The harder you
work, the luckier you get.

THE WITNESS: Y ou know, they --
and Lawrence -- | call him Larry -- you
know, an old dog fought agood -- led a
teamin agreat way. | think he had a
vision of how this thing was going to
go from day one, and pulled it off, and
my hat's off to him.

JUDGE ROSEN: And what about

Page 99

Page 101
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Page 102
1 Hopkins
2 Fierce, but also timely.
3 JUDGE ROSEN: And speaking of
4 work and hours spent, are you ableto
5 estimate how much time you put into it
6 personally?
7 THE WITNESS: A lot.
8 Y ou know, when -- when | --
9 when they asked me to prepare the
10 documents for the service fee, | tried
11 to be conservative. Interms of the --
12 I'm trying to think in terms of the
13 hours.
14 I'd have to say, when you
15 really got down to it, and sometimes
16 the calls at night and meetings, and
17 the mediations, and not necessarily
18 including just think time, but several
19 hundred hours.
20 JUDGE ROSEN: Just guessing, on
21 these calls my guessis most of them
22 were not short, brief calls?
23 THE WITNESS: | can't be short,
24 if you've already figured that out,
25 Y our Honor. My attorney --

Page 104
Hopkins
And you felt that was fair and
reasonable?
Right.

Let me go back to service fee
for one second.

| wasn't theonly oneat ATRS
who was involved in this case. We hired a
temporary person, who sat there for several
monthsin front of a scanner, scanning in all
these documents. Also had other -- you know, we
had IT staff preparing all the electronic
things, and | have people | regularly involve,
like Rod Graves, who helps me think through and
talk about this and review documents.

So when the service fee -- by
the way, that service fee was not a George
18 Hopkins servicefee, | did not get a penny of
19 that. It all -- that $25,000 went into our
20 trust fund to pay member benefits.

O

>

1
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10
11
12
13
14
15
16
17

Page 103

21 JUDGE ROSEN: How did you find

22 out that there was the possibility of a

23 service feg, that that was going to be

24 proposed to Judge Wolf?

25 THE WITNESS: Wédll, you know,
Page 105
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

ARKANSAS TEACHER RETIREMENT SYSTEM,
on behalf of itself and all others similarly situated,

No. 11-¢v-10230 MLW
Plaintiffs,
V.

STATE STREET BANK AND TRUST COMPANY,

Defendant.

ARNOLD HENRIQUEZ, MICHAEL T. COHN,
WILLIAM R. TAYLOR, RICHARD A. SUTHERLAND,
and those similarly situated,

No. 11-cv-12049 MLW

Plaintiffs,

V.

STATE STREET BANK AND TRUST COMPANY,
STATE STREET GLOBAL MARKETS, LLC and
DOES 1-20,

Defendants.

THE ANDOVER COMPANIES EMPLOYEE SAVINGS
AND PROFIT SHARING PLAN, on behalf of itself, and
JAMES PEHOUSHEK-STANGELAND, and all others
similarly situated,

No. 12-cv-11698 MLW

Plaintiffs,
v.
STATE STREET BANK AND TRUST COMPANY,

Defendant.
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DECLARATION OF GEORGE HOPKINS IN SUPPORT OF FINAL APPROVAL
OF CLASS SETTLEMENT, AWARD OF ATTORNEYS’ FEES, PAYMENT OF
LITIGATION EXPENSES. AND PAYMENT OF SERVICE AWARD TO ARTRS
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I, GEORGE HOPKINS, declare as follows pursuant to 28 U.S.C. § 1746:

1. I am the Executive Director of the Arkansas Teacher Retirement System
(“ARTRS”), one of the Plaintiffs and Settlement Class representatives in the above-captioned
Class Actions (collectively, the “Action”)."

2. ARTRS, established in March 1937, offers a government-sponsored, defined
benefit retirement plan for the current and former employees of Arkansas public schools and
educationally related agencies. ARTRS is based in Little Rock, Arkansas and manages more
than $14 billion in assets on behalf of approximately 100,000 employees.

3. I respectfully submit this declaration in support of Plaintiffs’ motion for final
approval of the proposed Class Settlement and Lead Counsel’s motion for an award of attorneys’
fees, payment of Litigation Expenses, and payment of a Service Award to ARTRS in the amount
of $25,000.00. I have personal knowledge of the matters set forth herein based on my active
supervision and participation in the prosecution and settlement of this Action.

4. ARTRS is a large, sophisticated institutional investor that has served as a plaintiff
and class representative in many securities and shareholder litigations. In particular, ARTRS has
been appointed as a lead plaintiff in numerous securities class actions pursuant to the Private
Securities Litigation Reform Act of 1995. In March 2016, this Court appointed ARTRS as a lead
plaintiff in the /nsulet securities class action, C.A. No. 15-12345-MLW (D. Mass.).

5. As an experienced litigant, ARTRS, and I personally, have an understanding of
ARTRS’s fiduciary responsibility to serve the interests of the Class by, among other things,
overseeing and participating in the prosecution and management of the Action and committing

itself to achieving the best possible result.

! Capitalized terms used herein have the same meanings set forth in the Stipulation and Agreement of
Settlement, dated as of July 26, 2016 (the “Settlement Agreement,” ECF No. 89).
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6. State Street Bank & Trust Company (“State Street”) has been ARTRS’s custodian
since September 1998. In late 2009, I learned that the Attorney General of California had
become involved in a whistleblower litigation that had been filed against State Street concerning
FX, and that the allegations of the whistleblower lawsuit and the California Attorney General’s
allegations were now public.

7. I asked Labaton Sucharow LLP (“Labaton Sucharow”), which has been one of
ARTRS’s outside counsel for many years, to investigate what class and individual claims
ARTRS may have against State Street.

8. Later, I approved Labaton Sucharow’s decision to associate with the Thornton
Law Firm (“TLF”) and Lieff Cabraser Heimann & Bemnstein LLP in view of their unique
knowledge arising from their involvement in the whistleblower lawsuit.

9. Ennis Knupp & Associates (“Ennis Knupp”) was a consultant engaged by
ARTRS to oversee its investment managers and the performance of its investment portfolios. In
consultation with Labaton Sucharow, I decided to seek Ennis Knupp’s views on FX issues and
potential claims against State Street from its perspective. On September 9, 2010, Labaton
Sucharow, TLF, and I met in Chicago with representatives of Ennis Knupp. The discussion
during the meeting generally supported the belief that ARTRS had claims against State Street
concerning FX.

10. Because filing an action against ARTRS’s current custodian bank would be a
substantial step (even for an institutional investor accustomed to litigation), I decided to meet
with State Street in advance of authorizing Labaton Sucharow to file suit. On December 20,

2010, Labaton Sucharow, TLF, and I met in Boston with in-house legal and business
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representatives of State Street, State Street’s outside counsel. The meeting was unproductive,
and I authorized counsel to file a complaint.

11. Since the Action was commenced, I have been the primary person overseeing the
Action on behalf of ARTRS. I have monitored and been engaged in all material aspects of the
prosecution and resolution of this litigation, and I regularly update the Board of Trustees
regarding the status of the Action.

12. During the course of this Action, I conferred with Labaton Sucharow in person,
by telephone, and by e-mail on innumerable occasions concerning litigation and settlement
developments, and strategy. These discussions included understanding Labaton Sucharow’s
views concerning the reasonableness of the proposed Settlement against the risks, costs and
duration of continued litigation, and also an understanding of how the Settlement worked in
terms of the involvement of the government agencies. I reviewed material court papers,
including the initial Complaint, Amended Complaint, Memorandum of Law in Opposition to
Defendants’ Motion to Dismiss, and various settlement documents, in advance of their being
filed with the Court.

13. I personally attended the Court’s May 8, 2012 hearing on Defendants’ motion to
dismiss and lobby conference thereafter.

14. I also personally attended and participated in the mediation sessions on June 22,
2012 (in Boston); October 23-24, 2012 (in Boston); May 9, 2014 (in New York City); February
4, 2015 (in Boston); February 26, 2015 (in New York City); and June 26, 2015 (in Boston).
During certain of these sessions, when the lawyers for the parties appeared to be at loggerheaés, 1
met privately, one-on-one, with State Street’s Chief Legal Officer in an effort to move the

negotiations forward.
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15. Rodney Graves, Senior Investment Manager for ARTRS, and Chris Ausbrooks,
IT Manager, working under my direction and supervision, assisted Labaton Sucharow in
responding to requests for information from State Street and producing documents and other
materials. ARTRS produced approximately 73,000 pages of documents concerning the full
scope of its custodial relationship with State Street.

16.  The substantial amount of time (including travel time) that I dedicated to this
litigation in furtherance of ARTRS’s obligations as a plaintiff and class representative was time
spent away from my usual duties and responsibilities as Executive Director of ARTRS. The
same is true for Mr. Graves and Mr. Ausbrooks as well.

17. Based on its close involvement in the prosecution and protracted mediation and
settlement process of this Action, and general experience as a class representative in other class
actions, ARTRS believes the proposed Settlement is fair, adequate and reasonable to ARTRS
and the Settlement Class in view of the risks, costs, and duration of ongoing litigation, and
should be approved by the Court.

18. ARTRS wishes to commend Labaton Sucharow, and all Plaintiffs’ Counsel, for
obtaining an excellent result here through an innovative mediation and discovery process that
saved the Parties substantial litigation costs and avoided unnecessary judicial intervention.

19. Based on its close involvement in the prosecution and protracted mediation and
settlement process of this Action, and general experience as a class representative in other class
actions, ARTRS believes that the requested attorneys’ fee of $74,541,250.00 (plus accrued
interest, if any) is reasonable and should be awarded. ARTRS has evaluated the requested fee in
view of the range of percentage fees awarded by courts within the First Circuit generally and in

comparable-size settlements, the substantial recovery obtained for the Settlement Class, the risks
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and challenges of the Action, and the time spent and quality of work performed. ARTRS is also
aware that Labaton Sucharow will devote additional time going forward to administering the
Settlement and distributing the Net Class Settlement Fund, without seeking additional fees.

20.  ARTRS further believes that the Litigation Expenses for which Labaton
Sucharow and other Plaintiffs’ Counsel request reimbursement, totaling no more than $1.75
million, are typical and reasonable, and represent the costs and expenses that were necessary for
the successful prosecution and resolution of this Action.

21. Accordingly, ARTRS respectfully requests that the Court approve the Settlement,
award the requested attorneys’ fee, award the requested Litigation Expenses, and approve a

Service Award to ARTRS of $25,000.00.

I declare under penalty of perjury that the foregoing is true and correct. Executed on

4,

September M, 2016.

GEORGEIOPKINS



Case 1:11-cv-10230-MLW Document 401-5 Filed 07/23/18 Page 1 of 20

EX. 6



CdSask 111dvel0PGR3VHMI WD deocuenée 401 - 5-iIEde@0102B11 8P dgagk @ dB20

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

ARKANSAS TEACHER RETIREMENT CIVIL ACTION NO.
SYSTEM, on Behalf of Itself and All Others

Similarly Situated,
CLASS ACTION COMPLAINT

Plaintiffs,

-against-

STATE STREET CORPORATION, STATE JURY TRIAL DEMANDED
STREET BANK AND TRUST COMPANY, and
STATE STREET GLOBAL MARKETS, LLC,

Defendants.

Plaintiff Arkansas Teacher Retirement System (“*ARTRS”), individually and on behalf of
all other persons similarly situated, by its undersigned attorneys, makes the following allegations
against Defendants State Street Corporation, State Street Bank and Trust Company (“State Street
Bank” or the “Bank”), and State Street Global Markets, LLC (“State Street Global”)
(collectively, “State Street”, or “Defendants”) based upon the investigation of counsel, except as
to the allegations pertaining specifically to Plaintiff that are based on personal knowledge.

l. INTRODUCTION

1. State Street Bank, through its headquarters in Boston, Massachusetts, serves as
the custodian for over 40% of public pension funds in the United States. State Street Bank is the
largest such custodian in the country, and had $4.4 trillion in pension assets under custody
globally as of March 31, 2010. State Street Bank also serves as the custodian for many non-
public investment funds and other investors. As custodian, State Street Bank is responsible, inter

alia, for undertaking (through affiliates such as State Street Global) the foreign currency
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exchange (“FX”) transactions necessary to facilitate a custodial customer’s purchases or sales of
foreign assets or the repatriation other foreign funds.

2. For over a decade, State Street, in violation of Massachusetts law, has maintained
an unfair and deceptive practice whereby FX transactions are conducted so as to maximize
profits to State Street (stemming from volatility in FX rates) at the expense of a substantial
segment of its custodial customers. In sum, Defendants have charged many of their custodial
customers (a) inflated FX rates when buying foreign currency for those customers, and (b)
deflated FX rates when selling foreign currency for those customers, and pocketed the difference
between the actual and reported rates.

3. Defendants’ unfair and deceptive practices remained unknown to Plaintiff and the
Class because, inter alia, the account statements Defendants provided to the affected custodial
customers reported the FX transactions as having taken place at unspecified times during a 12 or
24-hour period, and as using FX rates falling within the “high-low” range of that period.
However, the FX rates that State Street reported and applied to the transactions for these
custodial customers were incorrect. State Street arrived at the reported FX rates “after the fact,”
often hours after performing the relevant FX transactions for the custodial customers.

4, Defendants’ unfair and deceptive FX practice has generated as much as $500
million in profits annually for State Street, or roughly half of State Street’s FX profits for the last
ten years. This is money taken directly out of the pockets of State Street’s custodial customers.

5. ARTRS brings this suit as a class action on behalf of all similarly affected
custodial customers of State Street, except those government pension funds that are covered by

independent qui tam actions that have been unsealed, or that become unsealed during the
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pendency of this action (the “Class™), in order to recover the proceeds unlawfully obtained
through State Street’s FX activities, and for injunctive relief.

1. JURISDICTION AND VENUE

6. This Court has jurisdiction over the claims pursuant to the Court’s diversity
jurisdiction. 28 U.S.C. § 1332(a), and 28 U.S.C. § 1331 because Count Three arises under
federal law.

7. This Court also has jurisdiction pursuant to the Class Action Fairness Act of 2005
(“CAFA”), 28 U.S.C. § 1332(d)(2)(A) and (C). With respect to CAFA, (i) the amount in
controversy exceeds the jurisdictional amount, (ii) the Class consists of hundreds, and perhaps
thousands, of injured parties, and (iii) some members of the Class are citizens of States other
than those of Defendants.

8. Venue in this judicial District is proper under 28 U.S.C. § 1391(b)(1) and (2). A
substantial part of the events or omissions giving rise to the claims occurred within this District.
Defendants reside in and transact business in this District. Defendants are citizens of the
Commonwealth of Massachusetts and are headquartered in this District.

1.  PARTIES

9. Since 2001, and at all times relevant hereto, Defendants and their subsidiaries,
have served as the domestic and international custodial bank for the ARTRS’ pension fund.*
Since at least July 1, 2001, Defendants, as custodian for the ARTRS pension fund, have been
responsible for executing the purchase, sale and pricing of FX contracts for the accounts of

ARTRS.

! State Street Bank and Trust also serves as the securities lending agent for the fund.



CdSask 111dvel0PGR3VHMI WD deocuenée 401 - 5-iIE de@0102B11 8P dgegé & 520

10.  ARTRS is a cost-sharing, multiple-employer defined benefit pension plan that
covers any person employed by an employer covered by ARTRS. ARTRS employers include
any public school, public educational agency, or other eligible employer participating in ARTRS.

11. As of June 30, 2009, ARTRS included 343 participating employers and more than
115,000 members. Since 2001, ARTRS employers have made actual contributions to ARTRS of
$2,436,510,000.

12.  Asof June 30, 2009, ARTRS possessed net pension assets of approximately
$8,802,987,225. As of the same date, ARTRS’s net assets represented a funding ratio of 75.7%
funded, reflecting an amortized funding horizon of 45.4 years.

13.  Asof June 30, 2009, ARTRS maintained a “Global Equity” asset class target
percentage of 30% of ARTRS assets. As of the last annual report, ARTRS maintained an actual
Global Equity investment percentage of 28.9%, reflecting a total international investment of
$2,542,601,000. ARTRS’s Global Equity investments are the single largest asset class
investment for ARTRS.

14.  ARTRS paid Defendants $851,413 for custodial fees in fiscal year 2009. The
annual fees paid to Defendants by ARTRS do not include the Defendants’ hidden FX charges.

15. Defendant State Street Corporation is a Massachusetts corporation headquartered
in Suffolk County in Boston, Massachusetts with an address of State Street Financial Center,
One Lincoln Street, Boston, MA 02111. State Street provides (or has provided) custodial
banking services and FX services to ARTRS and the proposed Class through State Street, State
Street Bank and Trust, and their subsidiaries, agents, employees and co-conspirators. State

Street’s FX trading desk is located in Boston, Massachusetts. State Street Corporation touts
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itself and its subsidiaries as the “No. 1 servicer of U.S. pension plans,” and as of March 31, 2010,
had $4.4 trillion in pension assets under custody globally.

16. Defendant State Street Bank is headquartered in Boston, Massachusetts and has
offices in various other states. State Street Bank currently provides (or has provided) custodial
banking services and FX services to ARTRS and the proposed Class. State Street Bank is a
wholly-owned subsidiary of State Street Corporation.

17. Defendant State Street Global Markets, formerly known as State Street Capital
Markets, is headquartered in Boston, Massachusetts and has offices in various other states. State
Street Global Markets currently provides (or has provided) custodial banking services and FX
services to ARTRS and the proposed Class. In particular, State Street Global Markets provides
specialized investment research and trading in foreign exchange, equities, fixed income and
derivatives for State Street’s custodial customers. State Street Global Markets is a wholly-owned
subsidiary of State Street Corporation.

18.  Atall relevant times, each of the Defendants was and is the agent, employee,
employer, joint venturer, representative, alter ego, subsidiary and/or partner of one or more of the
other Defendants, and was, in performing the acts complained of herein, acting within the scope
of such agency, employment, joint venture, or partnership authority, and/or is in some other way
responsible for the acts of one or more of the other Defendants.

IV. CLASS ACTION ALLEGATIONS

19.  This action is brought and may properly be maintained as a class action pursuant
to Rules 23(a)(1)-(4), and 23(b)(2) and (3) of the Federal Rules of Civil Procedure and Mass.
Gen. Laws c. 93A, § 11. This action satisfies the procedural requirements set forth by Rule 23

and c. 93A, § 11.
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20. This suit is a class action brought on behalf of a Class defined as all public and
private pension funds, mutual funds, endowment funds, investment manager funds, and any other
funds for whom State Street Bank served as the custodial bank and executed FX trades on an
“indirect” or “custody” basis since 1998, except those government pension funds that are
covered by independent qui tam actions that have been unsealed, or that become unsealed during
the pendency of this action, and which have suffered damages as a result of the conduct alleged
herein. It is brought pursuant to Rule 23(b)(2) for injunctive or declaratory relief, and Rule
23(b)(3) for money damages.

21. Also excluded from the Class are Defendants, any entity in which Defendants
have a controlling interest, and the officers, directors, affiliates, legal representatives, heirs,
successors, subsidiaries, and/or assigns of any such individual or entity.

22. The members of the Class are so numerous that joinder of all members
individually, in one action or otherwise, is impracticable.

23.  There are questions of law and fact common to the Class, including:

€)) Did Defendants engage in unfair and deceptive acts and practices in
connection with FX transactions so as to maximize profits to Defendants at the expense of their
custodial customers?

(b) Did Defendants charge their custodial customers incorrect FX rates, and
pocket the difference between the actual and incorrect rates?

(©) Did Defendants provide account statements to their custodial customers

that reported incorrect FX rates?
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(d) Did the Defendant’s actions with respect to the Class violate the
Massachusetts Consumer Protection Act, Mass. Gen. Laws c. 93A, and Massachusetts common
law?

(e) Did Plaintiff and Class members suffer monetary damages as a result of
the Defendant’s actions and if so, what is the proper measure of those damages?

()] Is the Class entitled to injunctive relief?

24, Plaintiff’s claims are typical of the claims of the members of the Class and the
named Plaintiff is a member of the Class described herein.

25. The named Plaintiff is willing and prepared to serve the Court and the proposed
Class in a representative capacity with all of the obligations and duties material thereto. Plaintiff
will fairly and adequately protect the interests of the Class and has no interests adverse to or
which directly and irrevocably conflict with the interests of other members of the class.

26. The interests of the named Plaintiff are co-extensive with, and not antagonistic to,
those of the absent Class members. The named Plaintiff will undertake to represent and protect
the interests of absent Class members.

27.  The named Plaintiff has engaged the services of the undersigned counsel. These
counsel are experienced in complex class action litigation, will adequately prosecute this action,
and will assert and protect the rights of, and otherwise represent, the named Plaintiff and absent
Class members.

28.  The questions of law and fact common to the Class, as summarized in { 23 above,
predominate over any questions affecting only individual members, in satisfaction of Rule

23(b)(3), and each such common question warrants class certification under Rule 23(c)(4).
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29.  Acclass action is superior to other available methods for the adjudication of this
controversy. Individualized litigation increases the delay and expense to all parties and the court
system given the complex legal and factual issues of the case, and judicial determination of the
common legal and factual issues essential to this case would be far more fair, efficient and
economical as a class action maintained in this forum than in piecemeal individual
determinations.

30. Plaintiff knows of no difficulty that will be encountered in the management of this
litigation that would preclude its maintenance as a class action. Compared to individualized
actions, the class action device presents far fewer management difficulties, and provides the
benefits of single adjudication, economy of scale, and comprehensive supervision by a single
court.

31. Defendants have acted or refused to act on grounds generally applicable to the
Class, thereby making appropriate final and injunctive relief with respect to the Class.

32. In the alternative, the above-referenced Class may be certified under Rule 23(b)(1)
because:

@) The prosecution of separate actions by the individual members of the
Class would create a risk of inconsistent or varying adjudication with respect to individual Class
members’ claims which would establish incompatible standards of conduct for Defendants; and

(b) The prosecution of separate actions by individual members of the Class
would create a risk of adjudications which would as a practical matter, be dispositive of the
interests of other members of the class who are not parties to the adjudications, or which would

substantially impair or impede the ability of other Class members to protect their interests.
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V. DEFENDANTS’ EX PRICING PRACTICES

A. Background On Defendants’ Relationship With Custodial Customers

33.  State Street holds itself out on its website as the “No. 1 servicer of U.S. pension
plans” and the “leading custodian worldwide.” In its Annual Report on Form 10-K for fiscal
year end December 31, 2007, State Street reported that it had $15.3 trillion in assets under
custody and $1.98 trillion in assets under management as of December 31, 2007. Assets under
custody grew at a compound annual rate of 13% between 2004 and 2007, according to the 2007
10-K. In the 2007 Annual Report to Shareholders, Ronald Logue, State Street’s Chief Executive
Officer, stated that State Street had achieved 30 consecutive years of growth in operating
earnings per share.

34, For 2008, notwithstanding the troubled economic climate, State Street continued
to report positive growth in operating earnings per share.

35.  According to State Street’s 2007 Form 10-K, “fee revenue” from “trading
services,” which includes FX revenue, grew from $862 million in 2006 to $1.152 billion in 2007,
an increase of 34%. State Street further reported in its Annual Reports filed with the S.E.C.,
foreign exchange trading revenues increased from $468 million in 2005 to $611 million in 2006,
to $802 million to 2007, and to $1.08 billion in 2008, or an annual increase of 31% in 2006 and
2007 and 35% in 2007 and 2008. Over the past ten years State Street has reported foreign
exchange trading revenues of more than $4 billion. Approximately one-half of these revenues
were derived from the FX pricing practices alleged herein.

36.  State Street reported on its website on January 31, 2008 that it “currently services
more than 40 percent of the public fund business in the United States through its dedicated public
fund team, with customers in 33 states and the District of Columbia, Puerto Rico and the U.S.

Virgin Islands.”
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37. Neither ARTRS nor the Class authorized Defendants to charge FX rates other
than those in effect at the time of the foreign currency trades. Nor have ARTRS or the Class ever
approved the retention by Defendants of the difference between the actual FX cost and the
incorrect amounts charged by Defendants. Nonetheless, Defendants charged ARTRS and the
Class FX rates that were not the actual charges incurred. Defendants then made unfair and
deceptive claims and statements regarding higher FX rates than were actually paid by
Defendants in connection with purchases of foreign currencies on behalf of ARTRS and the
Class, and lower FX rates than were credited to Defendants in connection with sales of foreign
currencies on behalf of ARTRS and the Class. Defendants kept the excess of these two rates for
themselves. Defendants had no right to retain such monies as “profit” on these FX transactions.

38.  When such funds were wrongly kept by Defendants, ARTRS and the Class
suffered monetary damages.

39.  Upon information and belief, Defendants carried out these unfair or deceptive acts
and practices by executing FX transactions requested by the Plaintiff and proposed Class as
follows. Upon receipt of a request requiring a FX transaction, Defendants would execute a trade
to fill the request at the FX rate at some point thereafter in the trading day.

40. Regardless of the price paid by Defendants for the FX transaction necessitated by
the Plaintiff and proposed Class’ FX trade, Defendants thereafter charged Plaintiff and proposed
Class, a different, less favorable rate than the one at which Defendants actually settled the FX
transaction on the interbank market.

41. Regardless of the rate for the FX trade by the Defendants, the Plaintiff and
proposed Class would receive a less favorable exchange rate, the extremes of which would only

be controlled by the volatility of the market, i.e. “range of the day” pricing.

10
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42. By substituting a different FX rate and price for the foreign currency trades of the
Plaintiff and proposed Class, Defendants’ unfairly and deceptively claimed to have paid a
different rate than Defendants had actually paid to settle the trade.

43. By engaging in this practice Defendants unfairly and deceptively collected money
directly from, and at the expense of, their custodial clients.

44, Because any reports that the Plaintiff and proposed Class would have received
from Defendants would have indicated that each FX transaction was completed at a rate within
the range of FX rates prevailing during that day, the Plaintiff and proposed Class were unable to
discover this conduct.

45, FX transactions on behalf of the Plaintiff and proposed Class would be initiated
by sending a transaction request, usually by electronic means, to the custody side of the Bank,
called the Securities Processing Unit. The request would then be sent electronically by custody
to the Bank’s trading desk, where it would appear on software used by the FX traders, called the
Money Order Management System (sometimes also referred to as the “Market Order
Management System” or “MOMS”).

46. Upon the transaction request appearing in MOMS, the FX trader would check the
status of the two currencies involved, set a price, and then execute the FX transaction. The
transaction would be executed or “settled” in most cases by the bank trader making a transaction
on the interbank FX market — usually through another bank. If the trader did the trade through
another bank, a record of the trade would be entered into that other bank’s system, and that bank

would then send a confirmation of the trade to Defendants.

11
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47. Defendants then confirmed the transaction through a separate software system,
called Wall Street Systems?, which memorialized it. At that point, the unfair and deceptive FX
rate, or “spread,” was determined and added to the custodial clients’ costs. That is, Defendants’
FX traders executed the trade at an interbank rate and then the additional cost (for purchases) or
remitted a lesser payment (for sales) was added for transmission or charge to the custodial clients,
such as the Plaintiff and proposed Class.

48. The FX price actually paid by the Defendants would also be noted by the trader in
his or her “blotter,” an informal running log or notebook of the trader’s currency positions
through the day. The Defendants maintain all relevant records of these transactions.

49. By pricing the Bank’s custodial FX trades later in the day, the Bank obtained the
widest possible “range of the day.” Typically, there is at least some FX rate volatility every day,
often occurring at times when key financial indices are reported, such as interest rate
announcements in major countries. The bigger the range of the day, the bigger the Bank’s profits
on each custodial FX trade.

51.  The difference between actual and charged rates to the Plaintiff and proposed
Class can be very large. For example, if a pension fund placed a request to purchase 10 million
Euro and the FX rate for EUR is 1.5355 at 10:00 a.m., but then the FX rate goes to 1.5475 at
3:30 p.m., a difference of .0120, the potential “profit” to State Street from their FX practices
would be $120,000 (.0120 x 10,000,000 = $120,000).

52.  When State Street traded FX, it always did so at the interbank rate. Through the
conduct alleged herein, State Street’s custodial FX clients never received the interbank rate for

their trades.

2 Prior to Wall Street Systems, Defendants utilized another program that served the same
function. That program was known as “IBIS” or “IBS.”

12
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53. Damages to the Plaintiff and the proposed Class, however, would be even greater
than the amount added to or subtracted from the interbank trade, because by paying the higher
rate, proposed Class members would have lost the opportunity for those monies to appreciate.
Over a ten or eleven year period, due to compounding and lost investment opportunities, a
charge of 1% of the assets of the Plaintiff and proposed Class would grow to damages of
approximately 3%. In other words, whatever the size of the overcharge or undercharge for a
particular buy or sell transaction, the size of the damages would increase by threefold over 10 to
11 years.

B. All Trades Executed by the Defendants Are Equally Affected

54.  The conduct described herein affects the Plaintiff and proposed Class each time
Defendants executed a FX trade for the Plaintiff or proposed Class. Although Defendants may
not execute all of the Plaintiff’s and the proposed Class’ FX trades, the ones they do execute,

often known as “indirect,” “custody,” “non-negotiated” or “standing instruction” trades, always
suffer the Defendants’ pricing practices, as described herein.

55. Defendants, as the custodial bank for the Plaintiff and proposed Class, transacted
the following FX trades for the Plaintiff and proposed Class: income repatriation trades; dividend
payment and repatriation trades; emerging market trades; portfolio and foreign asset-based FX
trades; all other non-negotiated and/or standing instruction trades, including spot, forward, and
swap trades.

56.  When the Defendants executed these FX trades for Plaintiff and the proposed
Class, they unfairly and deceptively priced these trades to their benefit and to the detriment of

the Plaintiff and the proposed Class. This conduct was possible because Plaintiff and proposed

Class believed that the Defendants maintained a duty with respect to them and because the

13
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Defendants never informed the Plaintiff and proposed Class of their practice of charging higher
or lower FX rates on FX trades executed by the Defendants.

58. Defendants’ unfair practices affected all State Street custodial clients whose FX
trades were executed by State Street. State Street treated all custodial FX clients equally when
over-pricing or under-pricing the FX fees they paid. Without any regard to their respective
custodial contracts, State Street treated all custodial client FX trades exactly the same, for each
currency, for each trade.

C. The California Attorney General Action

67. Plaintiff is aware of at least one ongoing governmental action against Defendants
arising out of similar conduct alleged in this Complaint. The California Attorney General, on
behalf of the people of the State of California, filed a Complaint in Intervention for violation of
the California False Claims Act, Cal. Gov. Code, § 12651, against State Street and State Street
California, Inc. charging the defendants with misappropriating over $56 million from the
accounts of California’s two largest pension plans — the California Public Employees’
Retirement System (“CalPERS”), and the California State Teachers’ Retirement System
(“CalSTRS”) — over a multi-year period in connection with the same FX practices pled in this
Complaint. State Street acted as custodian for CalPERS and CalSTRS during that time.

68.  The California Attorney General alleges that State Street inflated FX rates when
buying foreign securities for CalPERS and CalSTRS, deflated FX rates when selling foreign
securities, and pocketed the difference. The Attorney General further alleges that State Street
hid its wrongful conduct by entering incorrect FX exchange rates into State Street’s FX trading

computer programs, and providing false records to CalPERS and CalSTRS.

14
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69. The California Attorney General action is the only qui tam action against State
Street that has been unsealed to date.
FIRST CLAIM FOR RELIEF

Violation of the Massachusetts Consumer Protection Act, M.G.L. c. 93A

70. Plaintiff repeats and realleges, as if fully set forth herein at length, each and every
allegation contained in the above paragraphs and further allege:
71.  Atall relevant times hereto the Defendants were engaged in trade or commerce.
72.  While engaged in trade or commerce, Defendants engaged in unfair and deceptive
acts and practices, as alleged in this complaint, in violation of the Massachusetts Consumer
Protection Act, Mass. Gen. L. ch. 93A, 88 2, 11, including, without limitation:
@) Unfairly and deceptively charging FX transactions so as to maximize
profits to Defendants at the expense of their custodial customers;
(b) Unfairly and deceptively charging their custodial customers incorrect FX
rates, and pocketing the difference between the actual and incorrect rates;
(©) Unfairly and deceptively providing account statements to their custodial
customers that reported incorrect FX rates;
(d) Unfairly and deceptively engaged in custodial FX services that failed to
conform to Defendants’ representations and/or descriptions of their services; and
(e)  Violating Attorney General Regulations, including 940 CMR 88 3.16(1-2).
73.  These acts or practices violated sections 2 and 11 of the Massachusetts Consumer
Protection Act, Mass. Gen. L. ch. 93A.
74.  Asaresult of the unfair and deceptive conduct of Defendants, Plaintiff ARTRS

sustained damages including but not limited to the damages detailed above, incorporated herein.

15
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SECOND CLAIM FOR RELIEF

Breach of Agent’s Duty of Loyalty

76. Plaintiff repeats and realleges, as if fully set forth herein at length, each and every
allegation contained in the above paragraphs.

77, Plaintiff and the Class requested Defendants to act on their behalf to execute the
FX transactions necessary to facilitate their purchases and sales of foreign securities.

78. Defendants entered into an agency relationship with Plaintiff and each of the
Class members.

79. Defendants, by virtue of their capacity as agents for Plaintiff and the Class, and
Defendants’ superior knowledge and position of control as well as the confidence and trust
placed in them by Plaintiff and the Class, owed the duty of loyalty to Plaintiff while executing
FX transactions.

80. Defendants breached their duty of loyalty to Plaintiff and each of the Class
members by: (a) over or under stating FX rates so as to maximize profits to Defendants at the
expense of their custodial customers; (b) charging their custodial customers incorrect FX rates,
and pocketing the difference between the actual and incorrect rates; (c) provided account
statements to their custodial customers that reported incorrect FX rates; and (d) failing to
conform their FX services to Defendants’ representations and/or descriptions of their services.

81.  As a result of Defendants’ breach, Plaintiff and the Class sustained damages,
including, but not limited to, the damages detailed above. Accordingly, Plaintiff and the Class

are entitled to an award of monetary damages in an amount to be determined at trial.

16
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THIRD CLAIM FOR RELIEF

Request for Declaratory Relief Pursuant to the Declaratory
Judgment Act, 28 U.S.C. § 2201 et seq.

82. Plaintiff repeats and realleges, as if fully set forth herein at length, each and every
allegation contained in the above paragraphs.

83.  As set forth above, Plaintiff contends that Defendants engaged in unfair and
deceptive FX trading activities, whereas Defendants maintain their conduct in connection with
FX trading is and has been proper.

84.  Assuch, an actual controversy exists between Plaintiff and the Class and
Defendants concerning the parties’ rights and duties with respect to Defendants’ FX trading
activities.

85.  The parties require this Court’s declaration as to their respective rights, duties and
any other relevant legal relations, whether or not the parties could seek or are otherwise entitled
to further relief.

PRAYER FOR RELIEF

WHEREFORE Plaintiff demands judgment for itself and other members of the proposed
Class as follows:

1) With regard to the First Claim for Relief, that the Court certify this action as a
class action and enter judgment against Defendants in an amount equal to three times the amount
of damages that Plaintiff and the Class have sustained as a result of Defendants’ actions;

2) With regard to the Second Claim for Relief, that the Court certify this action as a
class action and find the Defendants breached their duties of loyalty to Plaintiff and the Class,

and award damages appropriate to compensate Plaintiff and the Class;

17
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3) With regard to the Third Claim for Relief, that the Court certify this action as a
class action and enter an order in favor of Plaintiff and the Class declaring that Defendants
engaged in unfair and deceptive conduct in connection with FX transactions entered into on
behalf of Plaintiff and the Class;

4) That Plaintiff and the Class be awarded all costs and expenses of this action,
including attorneys’ fees; and

5) That Plaintiff and the Class be awarded all such other relief as the Court deems
just, equitable and proper.

JURY DEMAND

Plaintiff demands a trial by jury.

Dated: February 10, 2011 Respectfully submitted,
THORNTON & NAUMES LLP

By: _ /s/ Garrett J. Bradley

Michael P. Thornton
Garrett J. Bradley

100 Summer Street, 30th FI.
Boston, MA 02110
Telephone: (617) 720-1333
Facsimile: (617) 720-2445

LABATON SUCHAROW, LLP
Joel H. Bernstein

Eric Belfi

Paul Scarlato

140 Broadway

New York, NY 10005
Telephone: (212) 907-0839
Facsimile: (212) 883-7039
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LIEFF CABRASER HEIMANN &
BERNSTEIN, LLP

Steven E. Fineman

Daniel P. Chiplock

250 Hudson Street, 8th Floor

New York, NY 10013-1413

Telephone: (212) 355-9500

Facsimile: (212) 355-9592

LIEFF CABRASER HEIMANN &
BERNSTEIN, LLP

Richard M. Heimann

Lexi J. Hazam

275 Battery Street, 29th Floor

San Francisco, CA 94111-3339

Tel. (415) 956-1000

Fax. (415) 956-1008

Attorneys for Plaintiff

753081 v2
[2/7/2011 18:23]
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

ARKANSAS TEACHER RETIREMENT No. 11-CV-10230 (MLW)
SYSTEM, on behalf of itself and all others

similarly situated,
AMENDED CLASS

Plaintiffs, ACTION COMPLAINT

- against - Jury Trial Demanded

STATE STREET CORPORATION, STATE
STREET BANK AND TRUST COMPANY and
STATE STREET GLOBAL MARKETS, LLC,

Defendants.

Plaintiff Arkansas Teacher Retirement System (“*ARTRS”), individually and on behalf of
all other similarly situated entities, by its undersigned attorneys, for its Amended Class Action
Complaint against Defendants State Street Corporation, State Street Bank and Trust Company
(“State Street Bank™), and State Street Global Markets, LLC (collectively, “State Street” or
“Defendants”), alleges the following upon personal knowledge as to itself and its own acts, and
upon information and belief as to all other matters.

. INTRODUCTION

1. State Street was the custodian bank for ARTRS and the other institutional
investors that constitute the Class. A custodian bank is an institution that holds securities on
behalf of investors. The responsibilities entrusted to a custodian include the guarding and
safekeeping of securities, delivering or accepting traded securities, and collecting principal,
interest, and dividend payments on held securities. Custodians may also perform ancillary

services for their clients. Custodians are typically used by institutional investors who do not
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wish to leave securities on deposit with their broker-dealers or investment managers. By
separating these duties, the use of custodians—at least in theory—reduces the risk of fraud or
other misconduct. An independent custodian ensures that the investor has unencumbered
ownership of the securities other agents represent to have purchased on its behalf.

2. State Street Bank is the nation’s second-largest custodian bank, with $21.5 trillion
in assets, including $4.7 trillion in pension assets, under custody and administration as of
December 31, 2010. State Street charged ARTRS and its other custodial clients hundreds of
millions of dollars a year in fees for custodial services.

3. As part of its array of ancillary custodial services, State Street executed foreign
currency exchange (“FX”) transactions on behalf of its clients in order to facilitate clients’
purchases or sales of foreign securities or the repatriation of foreign currency into U.S. dollars.
During the past decade, pension funds and other institutional investors have increasingly looked
to overseas companies and securities markets in order to diversify their holdings and maximize
investment returns. The necessity for pension funds, in particular, to invest in foreign securities
in order to properly diversify and meet their funding requirements is well-known to and
appreciated by custodians such as State Street, as pension funds’ investment guidelines are
publicly and readily available.

4. Because foreign investments are bought and sold in the foreign currencies of the
nations in which they are issued, U.S.-based investors necessarily must purchase and sell those
foreign currencies in order to complete the transactions.

5. ARTRS and the members of the Class reposed a high degree of trust in State
Street. ARTRS and Class members authorized State Street to execute FX transactions under

conditions in which State Street controlled all aspects of FX trades, including the cost. ARTRS
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and Class members depended upon State Street not only to execute FX trades honestly, but also
to accurately report the FX rate and generally carry out the trades in a manner consistent with
their custodial services contracts (“Custodian Contracts™) and State Street’s other written
representations.

6. ARTRS’s Custodian Contracts expressly provided that State Street would execute
FX transactions for no additional fees above the substantial annual flat fee ARTRS paid for
custodial services. Indeed, while ARTRS’s Custodian Contracts with State Street authorized
State Street to charge ARTRS for additional fees for certain ancillary services, they did not
authorize additional fees for executing FX transactions.

7. In successive “Investment Manager Guides” made available to its custodial clients
and their outside investment managers, State Street explained that the pricing of FX trades is
“based on the market rates at the time the trade is executed.” Thus, State Street assured its
custodial clients, including ARTRS and the Class, that FX rates would reflect only the execution
price, without additional fees or mark-ups.

8. Despite these express provisions in the Investment Manager Guides and
Custodian Contracts, in addition to the annual flat fees it charged its custodial clients, State
Street has undertaken an unfair and deceptive practice since at least 1998 whereby FX
transactions were conducted so as to maximize exorbitant and undisclosed profits to State Street
at the direct expense of ARTRS and Class members. State Street charged its custodial clients
inflated FX rates when buying foreign currency for them, reported deflated FX rates when
selling foreign currency for them, and in both cases pocketed the difference between the actual

and reported rates. In this regard, State Street charged ARTRS and the Class incorrect and often
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fictitious FX rates unrelated to the market-based rates State Street actually paid or received in
executing the FX trades.

9. ARTRS and other Class members could not reasonably have detected State
Street’s deception. Nothing in the FX rates State Street actually reported to its clients indicated
that those rates included hidden and unauthorized mark-ups (or mark-downs).

10. State Street’s unfair and deceptive FX trading practices, perpetrated on ARTRS
and the Class, generated hundreds of millions of dollars in profits annually for State Street. This
money was taken directly from the pockets of ARTRS and Class members.

11.  ARTRS brings this action as a class action on behalf of all similarly affected
custodial clients of State Street during the Class Period defined below, except for those covered
by independent qui tam actions that have been or that become unsealed during the pendency of
this action, in order to recover the proceeds State Street reaped from Class members through its
unfair and deceptive FX trading practices.

1. JURISDICTION AND VENUE

12.  This Court has subject-matter jurisdiction over this action pursuant to the Class
Action Fairness Act of 2005, 28 U.S.C. 8§ 1332(d), because this is a class action filed under
Rule 23 of the Federal Rules of Civil Procedure; there are hundreds, if not thousands, of
proposed Class members; the aggregate amount in controversy exceeds the jurisdictional
amount; and many members of the proposed Class, including Plaintiff, are citizens of States
other than Massachusetts. This Court also has subject-matter jurisdiction over this action
pursuant to 28 U.S.C. § 1332(a) because the action is between citizens of different States and the
matter in controversy with respect to the claims of the named Plaintiff exceeds the jurisdictional

amount, and pursuant to 28 U.S.C. § 1367(a).
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13.  Venue in this judicial district is proper pursuant to 28 U.S.C. § 1391(b)(1) and (2).
A substantial part of the acts or omissions giving rise to Plaintiff’s claims occurred within this
judicial district. Defendants are citizens of the Commonwealth of Massachusetts, and are
headquartered in and conduct substantial operations within this judicial district.

1.  PARTIES
A Plaintiff ARTRS

14. ARTRS, based in Little Rock, Arkansas, is a cost-sharing, multiple-employer
defined benefit pension plan that provides retirement benefits to public school and other public
education-related employees in the State of Arkansas. ARTRS was established by Act 266 of
1937, as an Office of Arkansas State government, for the purpose of providing retirement
benefits for employees of any school or other educational agency participating in the system. As
of June 30, 2009, ARTRS included 343 participating employers and more than 115,000
members, and had net assets held in trust for pension benefits exceeding $8.8 billion.

15. Like many institutional investors, ARTRS invests some of its net pension assets
in foreign securities, referred to by ARTRS as “Global Equity” securities. Global Equity
investments are ARTRS’s single largest investment asset class. As of September 30, 2009, and
consistent with its investment guidelines, ARTRS’s Global Equity investments constituted
approximately 33% of its net pension assets, worth more than $3.2 billion. That percentage
remained consistent through the end of 2010.

16.  State Street has been ARTRS’s exclusive custodian bank since 1998. ARTRS
paid State Street $851,412.83 for disclosed and agreed-upon custodial fees for fiscal year 2009
(July 1, 2008-June 30, 2009). Such fees did not include State Street’s hidden and unauthorized

FX trading charges.
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B. Defendants

17. Defendant State Street Corporation is a Massachusetts corporation headquartered
at State Street Financial Center, One Lincoln Street, Boston, Massachusetts 02111.

18. During the Class Period, State Street Corporation provided custodial banking and
FX services to ARTRS and other members of the Class through State Street Bank and Trust, and
its subsidiaries, agents, employees and co-conspirators. At all relevant times, State Street’s FX
trading desk was located in Boston.

19. Defendant State Street Bank is a wholly owned subsidiary of State Street
Corporation and is similarly headquartered in Boston. During the Class Period, State Street
Bank provided custodial banking and FX services to ARTRS and members of the Class.

20. Defendant State Street Global Markets, formerly known as State Street Capital
Markets, is a wholly owned subsidiary of State Street Corporation and is similarly headquartered
in Boston. During the Class Period, State Street Global Markets provided custodial banking and
FX services to ARTRS and members of the Class. In particular, State Street Global Markets
provides specialized investment research and trading in foreign exchange, equities, fixed income,
and derivatives for State Street’s custodial clients.

IV. CLASS ACTION ALLEGATIONS

21.  This action is brought and may properly be maintained as a class action pursuant
to Rules 23(a)(1)-(4) and 23(b)(3) of the Federal Rules of Civil Procedure and Massachusetts
General Laws ch. 93A, 88 9 and 11. This action satisfies the procedural requirements set forth
by Rule 23 and ch. 93A, 88 9 and 11.

22.  This suit is a class action brought for money damages on behalf of a Class defined
as all institutional investors in foreign securities, including but not limited to public and private

pension funds, mutual funds, endowment funds and investment manager funds, for which State
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Street served as the custodial bank and executed FX trades on a “standing-instruction” or
“non-negotiated” basis between January 2, 1998 and December 31, 2009, inclusive (the “Class
Period”), and which suffered damages as a result of the deceptive acts and practices and other
misconduct alleged herein. Excluded from the Class are custodial clients of State Street that are
covered by independent qui tam actions that have been unsealed or that are unsealed during the
pendency of this action. Also excluded from the Class are Defendants, any entity in which
Defendants have a controlling interest, and the officers, directors, affiliates, legal representatives,
heirs, successors, subsidiaries, and/or assigns of any such entity.
23. The members of the Class are so numerous that joinder of all members
individually, in one action or otherwise, is impracticable.
24. There are questions of law and fact common to the Class, including whether:
@) State Street engaged in unfair and deceptive acts and practices in
connection with FX transactions, so as to maximize its own profits at the expense
of its custodial clients;
(b) State Street charged and reported to its custodial customers FX
rates that did not reflect the actual cost of the FX transaction to State Street, and
instead included hidden and unauthorized mark-ups (or mark-downs);
(© State Street pocketed the difference between the actual, market-
based FX rates and the false FX rates reported and charged to its custodial clients;
(d) State Street’s acts and omissions with respect to ARTRS and the
Class violated the Massachusetts Consumer Protection Act, Mass. Gen. Laws ch.

93A;
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(e) State Street’s acts and omissions with respect to ARTRS and the

Class violated Massachusetts state and common law; and

()] State Street’s acts and omissions caused ARTRS and the Class to

suffer money damages and, if so, the proper measure of those damages.

25. Plaintiff’s claims are typical of the claims of the members of the Class. Plaintiff
is a member of the Class described herein.

26. Plaintiff is willing and prepared to serve the Court and the proposed Class in a
representative capacity with all of the obligations and duties material thereto. Plaintiff will fairly
and adequately protect the interests of the Class and has no interests adverse to or which directly
and irrevocably conflict with the interests of other members of the class.

27. The interests of the Plaintiff are co-extensive with, and not antagonistic to, those
of the absent Class members. Plaintiff will undertake to represent and protect the interests of
absent Class members.

28.  The undersigned counsel for Plaintiff and the Class are experienced in complex
class action litigation, will adequately prosecute this action, and will assert and protect the rights
of and otherwise represent Plaintiff and absent Class members.

29.  The questions of law and fact common to the Class predominate over any
questions affecting only individual members of the Class.

30.  Acclass action is superior to other available methods for the adjudication of this
controversy. Individual litigation by all Class members would increase the delay and expense to
the parties and the Court given the complex legal and factual issues of the case, and judicial

determination of the common legal and factual issues essential to this case would be more fair,
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efficient and economical as a class action maintained in this forum than in piecemeal individual
determinations.

31. Plaintiff knows of no difficulty that will be encountered in the management of this
litigation that would preclude its maintenance as a class action. Compared to individual actions
by each Class member, the class action device presents far fewer management difficulties, and
provides the benefits of single adjudication, economy of scale, and comprehensive supervision
by a single court.

V. SUBSTANTIVE ALLEGATIONS

A. The Nature of FX Trading

1. The Increasing Necessity of FX
Trading in a Global Investment Portfolio

32. During the past decade, in order to meet their investment and funding objectives,
U.S.-based institutional investors have found it increasingly necessary to enter the overseas
securities markets and expand the global scope of their investment portfolios. ARTRS, for
example, held approximately 15% of its investment portfolio in global markets as of mid-2003.
By September 2009, however, that percentage had increased to more than 33%.

33. Institutional investors that buy and sell foreign securities, such as ARTRS and
other Class members, must engage in FX trading because the purchases, sales, dividends, and
interest payments are all transacted in the currency of the nation in which the relevant securities
exchange sits.

34, If, for example, a U.S. investor wishes to buy shares of stock in a German
company that trades on a German securities exchange, the investor must sell U.S. dollars and
purchase euros in order buy those shares. Further, any cash dividends paid on that German stock

will be denominated in euros. To “repatriate” those dividends, the investor must sell the euros
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received and purchase dollars. Accordingly, FX transactions are the means for converting U.S.
dollars into foreign currency and vice versa.

2. How FX Trading Works

35. FX trading takes place around the world on a nearly 24-hour cycle, five-and-a-
half days a week. The official FX trading week begins at 7:00 a.m. New Zealand time on
Monday, with each subsequent trading day ending at 5:00 p.m. New York City time.

36. For each currency bought and sold during the course of the FX trading day, there
will necessarily be a high trade and a low trade, with all other trades falling somewhere in
between. This information is determined through trade data monitored and tracked by
proprietary services such as, but not limited to, Electronic Brokerage System (“EBS”) and
Reuters.

37.  The difference between the low trade and the high trade is called the “range of the
day.” More precisely, the “spot range of the day” refers to FX rates as of a specific and prompt
settlement date, usually two business days after the trade date. To more accurately measure the
trade cost for FX transactions that settle prior to or later than the date for spot trades, participants
in the FX market also look to the “forward-adjusted range of the day.” Because FX trades do not
always settle two days after the trade, the forward-adjusted range of the day is a more
conservative and accurate measurement such that it takes into account the interest rate
differential that exists at the time of trade between the trade date and settlement date for the
underlying currencies.

38. By way of example, assume 100 FX trades in euros-for-dollars (EUR-USD)
during the course of one trading day. If the lowest rate trade occurred at $1.25 to buy €1.00, and

the highest rate trade occurred at $1.35 to buy €1.00, the range of the day would be $1.25-$1.35.

10
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39.  Another useful measure is the daily “mid-rate,” which is simply the sum of the
forward-adjusted daily high and forward-adjusted daily low, divided by two. This rate reflects
the “average” FX rate in a given currency on a given day.

40.  The daily mid-rate is significant because of the absence of publicly accessible
data showing the precise time of day at which FX trades occur (as exists with stock trading, for
example) and because State Street did not disclose such information to its clients. By looking at
the mid-rate over a significant period of time, however, one can reasonably estimate the average
FX trade cost on any given day. Over the course of a month or years, it is reasonable to expect
FX trades to regress to the mid-rate. On any given day, some trades might settle above or below
the daily mid-rate, but over increasingly lengthy periods of time, a significant number of FX
trades can be expected to occur at or extremely close to the mid-rate.

3. Negotiated vs. Non-Negotiated FX Trades

41.  State Street gave ARTRS and other custodial clients a choice with respect to the
manner in which FX trades would be conducted. In a “negotiated,” or “active,” FX trade, a
custodial client or its outside investment manager would personally communicate the trade
information to a State Street FX trader. The State Street FX trader would then quote a rate,
which would be accepted or rejected. If accepted, State Street would execute the FX trade at the
agreed-upon price, which could include a modest mark-up.

42. A “non-negotiated” or “standing-instruction” FX trade is essentially the opposite
of a negotiated trade. There is no arm’s-length negotiation of the price between the parties to the
transaction. With non-negotiated or standing-instruction trades, custodial clients and their
outside investment managers do not negotiate rates with State Street, and State Street does not
quote rates. Instead, as the name “standing-instruction” suggests, custodial clients simply report

the desired currency transaction to State Street, and trust and rely upon State Street, using “best

11
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execution” practices, to execute the trade on the client’s behalf. According to its Investment
Manager Guides, State Street referred to standing-instruction FX transactions as “Indirect Deals”
between 2000 and May 2008, and “Institutional Investors FX Trading” between May 2008 and
November 2009. Since November 2009, State Street has referred to such trading as “Custody
FX.”

43. State Street’s custodial clients, including ARTRS and the Class, reasonably
expected that standing-instruction FX trades would have no mark-ups or fees. This was in view
of, among other things, (a) the hefty annual fees custodial clients paid State Street to serve as
custodian over their assets, (b) the Custodian Contracts and associated fee schedules that gave no
indication that standing-instruction FX trading would incur extra fees or mark ups, and did not
authorize any such fees or mark-ups, and (c) State Street’s Investment Manager Guides that
assured custodial clients and outside investment managers that the price of FX trades was “based
on the market rates at the time the trade is executed.”

44, Institutional investors typically requested that State Street and other custodians
handle the smaller FX transactions, mostly the repatriation of dividend and interest payments,
through standing instructions because the amount of each trade rarely justified the time and effort
required for a negotiated trade.

B. ARTRS Placed its Trust in State Street as its Custodian
Bank, Relying on State Street’s Expertise and Loyalty

45.  Since at least September 15, 1998, State Street, as ARTRS’s custodian bank,
executed the majority of ARTRS’s FX transactions for its accounts, including purchases and
sales of U.S. and foreign currency as well as repatriations of dividends and interest payments

into U.S. dollars.

12
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46.  ARTRS, like other Class members, reposed a high degree of trust in State Street
to execute standing-instruction FX transactions. In conducting these transactions, State Street
occupied a superior position to ARTRS due to its control over all aspects of the FX trade,
including the timing of the trades, and most importantly, the price at which the trades were
executed.

47.  ARTRS depended upon State Street not only to execute the FX trades, but also to
accurately and honestly report the FX rate and to carry out the trades in accordance with their
Custodian Contracts, associated fee schedules, and guidelines as set forth in the Investment
Manager Guides.

48. Additionally, separate and apart from the Custodian Contracts and Investment
Manager Guides, ARTRS, like State Street’s other custodial clients, had a reasonable expectation
that the FX rates that State Street charged (or credited) on standing-instruction FX trades would
accurately reflect the true rates of those FX trades. There is no reason a custodial client would
expect its custodian bank—to which it was paying substantial annual fees for custodial
services—to charge (or credit) it in connection with standing-instruction FX trades at any rate
other than the actual rate for the FX trade.

C. State Street’s Custodian Contracts

and Investment Manager Guidelines
Were Predicated on No-Cost FX Trading

49.  ARTRS’s initial Custodian Contract with State Street was dated September 15,
1998. The parties superseded that contract on July 1, 2001 with a new Custodian Contract
containing nearly identical terms and provisions. The second contract was superseded by a
Custodian Contract signed June 29, 2004, also containing identical provisions. That third
contract was eventually superseded by a Custodian Contract dated June 30, 2009, containing

identical relevant terms.

13
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50. Each of the Custodian Contracts provided that State Street “shall be entitled to
compensation for its services and expenses as Custodian” for ARTRS pursuant to “a written Fee
Schedule between the parties.”

51.  ARTRS and State Street agreed to and executed a series of Fee Schedules
covering the following periods:

@) Effective September 15, 1998 through June 30, 2001;

(b) Effective July 1, 2001 through June 30, 2004;

(c) Effective July 1, 2004 through June 30, 2007,

(d) Effective July 1, 2007 through June 30, 2009 (as revised);
(e) Effective April 1, 2008 through June 30, 2009 (as revised);
()] Effective November 1, 2008 through June 30, 2009; and
(9) Effective July 1, 2009 through June 30, 2014.

52. The Fee Schedule effective September 15, 1998 provided for an “estimated total
annual fee” of $233,534. The remaining Fee Schedules provided for an annual flat fee to be paid
by ARTRS to State Street for services as custodian:

@) $600,000 per year from July 1, 2001 through June 30, 2004;

(b) $500,000 per year from July 1, 2004 through June 30, 2007;

(© $400,000 per year from July 1, 2007 through June 30, 2009, with a
subsequent revision to $320,000 from April 1, 2008 through June 30,
2009; and

(d) $200,000 per year from July 1, 2009 through June 30, 2014.

14
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53.  The Fee Schedules also set forth certain categories of ancillary services for which
State Street was permitted to charge ARTRS additional fees, including Wire Fees, Reporting
Fees, Delivery Fees and Subcustody Fees.

54. None of these particular ancillary service categories relate in any way to FX
trading. The Custodian Contracts did not state that those ancillary fees relate to FX trading or
that State Street would impose any fees in connection with FX trading.

55. Unlike most of the later Fee Schedules, which were silent as to fees and charges
for FX trading, the September 15, 1998 Fee Schedule specifically mentioned FX trading, stating
that “No Charge” would be assessed for any foreign exchange executed through State Street.

56.  The July 1, 2009 Fee Schedule also mentions FX trading: State Street specifically
stated that “[t]ransaction costs for all foreign exchange trades transacted through State Street will
be waived.” (Emphasis added.)

57.  Assuch, for more than a decade, ARTRS’s Custodian Contracts with State Street
(a) expressly provided that standing-instruction FX trades would be executed free of charge; or
(b) did not list FX transactions among the services for which it was permitted to charge an
additional fee or any other cost above the annual flat fee.

58.  Substantially similar terms were employed in the Custodian Contracts for other
members of the Class during the Class Period.

59.  Additionally, during the Class Period, State Street provided Investment Manager
Guides to custodial clients and outside investment managers that contained comprehensive
information about State Street’s custody practices and services, including procedural
requirements, costs, and features. The many services described therein included “State Street

Foreign Exchange Transactions.”

15
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60. During the Class Period, State Street issued no fewer than 15 distinct Investment
Manager Guides, including those dated July 9, 2003; August 9, 2005; September 26, 2006;
October 17, 2006; November 20, 2006; December 15, 2006; January 25, 2007; October 30,
2007; November 21, 2007; December 19, 2007; January 28, 2008; May 1, 2008; October 31,
2008; December 30, 2008; and January 23, 2009, to custodial clients and outside investment
managers.

61. State Street represented in each of these Investment Manager Guides that “State
Street Foreign Exchange Transactions . . . are priced based on the market rates at the time the
trade is executed.” (Emphasis added.)

D. State Street’s Deceptive Scheme Overcharged
ARTRS and the Class for Standing-Instruction FX Trades

62.  State Street’s FX practices diverged from what the Custodian Contracts
authorized and what the Investment Manager Guides represented. Despite assurances that FX
transactions would be based on market rates, State Street reported and charged ARTRS and the
Class FX rates on standing-instruction trades far above what State Street actually paid for foreign
currency (or far below what State Street actually received for sales of foreign currency)—
oftentimes, at rates that actually fell outside of the range of the day.

63.  Assuch, unbeknownst to ARTRS and the Class, State Street reported FX rates on
standing-instruction trades to its clients that did not reflect the actual cost or proceeds of the FX
transaction to State Street, and instead included a hidden and unauthorized mark-up. Put simply,
State Street invented the FX rates it reported and charged (or credited) to ARTRS and the Class.
State Street paid or received one rate for FX, reported to ARTRS and Class members another
rate that was either higher (in the case of a purchase) or a lower (in the case of a sale), and

pocketed the difference.

16
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64.  When custodial clients or their agents requested that State Street execute an FX
transaction, the request was routed electronically via State Street’s Market Order Management
System (MOMS) to a group of “risk traders” working at State Street’s FX trading desk who then
executed the FX trades by entering trade information that did not reflect the actual rate State
Street paid or received.

65. To illustrate the deception, assume again the example set forth above—100 euro-
for-dollar trades on a given day that ranged from $1.25 to $1.35 (the “range of the day”) to
purchase €1.00, with a day’s mid-rate of $1.30. On any, and all, standing-instruction euro-for-
dollar trades on behalf of its custodian clients, State Street would have paid a rate between $1.25
and $1.35 for those euros, but reported to its clients that it paid more. State Street charged its
clients the false higher amount and kept the difference.

66. This conclusion is supported by Plaintiffs’ analysis of ten years of FX transactions
executed by State Street on behalf of and reported to ARTRS. Between January 3, 2000 and
December 31, 2010, ARTRS had a total 10,784 FX transactions with reliable data. Among these
10,784 transactions, 4,216, or 39%, were non-negotiated, standing-instruction trades. These
4,216 FX trades had an aggregate trading volume exceeding $1.2 billion.

67. In conducting the analysis, ARTRS’s FX trades were compared to other FX trades
logged and tracked in a comprehensive database of more than 2 million buy-side currency trades.
By comparing ARTRS’s trades in certain currencies with the same currency pair trades in the
database, one can estimate the trading cost of ARTRS’s standing-instruction FX trades in
relation to trades made worldwide. For purposes of this analysis, the trading cost is the
difference between the day’s mid-rate and the rate that State Street charged (or credited) to

ARTRS for standing-instruction FX trades.
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68. State Street did not report to ARTRS (or any other Class member) the actual time
of execution of any FX trade. Therefore, comparing the day’s mid-rate to the standing-
instruction FX rates State Street charged (or credited) to ARTRS is the best method of
determining whether State Street charged (or credited) ARTRS a rate based on the actual market
rate at the time of execution, as State Street represented in its Investment Manager Guides.

69. State Street derived its false FX rates by adding (on purchases) or subtracting (on
sales) “basis points” or “pips” from the actual FX rate. A basis point, or pip, is a unit equal to
1/100th of a percentage point. For example, the smallest move the euro/dollar currency pair
generally makes is 1/100th of a penny, or one basis point.

70. For the period of January 3, 2000 through December 31, 2010, the FX rates that
State Street reported and charged (or credited) to ARTRS on its 4,216 non-negotiated FX trades
were, on average, 17.8 basis points above or below the day’s mid-rate. In other words, the FX
rates that State Street reported and charged (or credited) to ARTRS for standing-instruction FX
trades, on average and during this 10-year period, created a trading cost 17.8 basis points higher
than the average FX rate (the day’s mid-rate).

71. By way of example, assume that the rate State Street actually paid to purchase
€1.00 on a given day was $1.31551. If State Street charged ARTRS 17.8 basis points more than
it paid, the rate would be $1.31729 ($1.31729 - $1.31551 = 0.00178). For a purchase of €10
million, the undisclosed profit to State Street on that single trade—and the concomitant unknown
loss by ARTRS—would be $17,800. Accordingly, the difference in total trading costs between
the actual and false rates can be very large.

72.  Tellingly, for the same 10-year period, the FX rates that State Street reported and

charged (or credited) to ARTRS on its more than 6,500 negotiated FX trades added, on average,
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only 3.6 basis points in trading costs as compared to the day’s mid-rate. As such, while the FX
trades executed by State Street pursuant to so-called “best execution” practices incurred trading
costs of 17.8 basis points on average, the FX trades actively negotiated between State Street and
ARTRS or its outside investment managers incurred trading costs of only 3.6 basis points on
average.

73. The false or fictitious nature of the FX rates State Street reported and charged (or
credited) to ARTRS is further demonstrated when viewing ARTRS’s standing-instruction FX
trades in the context of the forward-adjusted range of the day. Among ARTRS’s 4,216 standing-
instruction FX trades, 2,217, or 53%, fell entirely outside the forward-adjusted range of the
day. These 2,217 FX trades, with a total volume exceeding $200 million, added trading costs on
average of 64.4 basis points over the day’s mid-rate—an enormous hidden and unauthorized
mark-up. Using the above example of a purchase of €10 million, an undisclosed fee of 64.4
basis points would result in a $64,400 profit to State Street on that single transaction.

74, Rates consistently above (or below) the daily mid-rate alone demonstrate that
State Street was not fulfilling its duties as a custodian by charging a hidden mark-up, and they
demonstrate a violation of the terms of the Custodian Contracts and the representations in the
Investment Manager Guides. But when more than half of all standing-instruction FX trades for a
particular custodial client fall outside the forward-adjusted range of the day, it becomes clear that
those reported FX rates were not actual, market-based FX rates, but were instead fictitious and
designed solely to gouge the custodial client and, in turn, its beneficiaries. In the case of public
pension funds, the beneficiaries include teachers, police officers, firefighters and many other

public workers.
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75. There is no rational, honest basis for a professional FX market participant like
State Street, or indeed any FX market participant, to charge an FX rate outside the forward-
adjusted range of the day without disclosing it. The day’s range defines the range at which
primary dealing banks and custodian banks transacted in FX during that trading day. The
fictitious nature of rates assigned outside the forward-adjusted range of the day illustrates,
perhaps most starkly, the unfair and deceptive nature of State Street’s standing-instruction FX
trading practices. In short, these practices were designed to enrich State Street while deceiving
and unfairly depriving institutional clients such as ARTRS and the Class of much-needed funds.

E. State Street’s Deceptive Acts and Practices Could
Not Reasonably Be Detected by ARTRS and the Class

76. Neither ARTRS nor any Class member reasonably could have discovered State
Street’s deceptive acts and practices concerning FX trading during the Class Period. State Street
executed hundreds if not thousands of FX trades on behalf of its custodial clients every month.
The periodic reports State Street sent to ARTRS and the Class showed only the rate that State
Street charged for its FX trades. The reports did not include the range of the day, the daily mid-
rate, or any indication of the time of the day that the trade was executed (known as “time-
stamps”). Accordingly, there was no way for ARTRS and the Class to reasonably determine, or
even suspect, that State Street was secretly charging more than it actually paid for FX or was
paying clients less than it actually received for FX.

77. It was reasonable for ARTRS and the Class to presume that the prices reflected in
the reports State Street provided to them were an accurate representation of the true cost of the
FX trades. With respect to ARTRS specifically, the Custodian Contracts expressly provided that

the “Custodian shall render to the [Plaintiff] a monthly report of all monies received or paid on
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behalf of the Fund[.]” Accordingly, State Street had an affirmative obligation to report
accurately the amount of money it was paying or receiving for FX.

78. Furthermore, based on the Investment Manager Guides’ assurance that FX rates
would be “priced based on the market rates at the time the trade is executed,” neither ARTRS nor
the Class had any reason to suspect that they were being charged (or credited) anything other the
rate that State Street itself had paid or received on those standing-instruction FX transactions.

79. Moreover, as alleged above, State Street occupied a position of trust and
confidence with respect to its custodial clients. Those clients would not, and did not, suspect that
the custodian in which that trust resided, would profit to a gross and undisclosed degree on the
services for which they paid a handsome annual fee. Indeed, those custodial clients would, and
did, presume that the custodian bank would act in and not against their best interests.

F. Events After October 2009 Begin to Shed Light
on State Street’s Deceptive Acts and Practices

80.  On October 20, 2009, the Attorney General of California filed a Complaint in
Intervention for violation of the California False Claims Act, Cal. Gov. Code § 12651, charging
State Street with misappropriating more than $56 million from the accounts of California’s two
largest pension plans—CalPERS and CalSTRS—over a multi-year period in connection with the
same unfair and deceptive FX practices alleged herein. People of the State of Cal. ex rel. Brown
v. State Street Corp., Case No. 34-2008-00008457-CU-MC-GDS (Cal. Super. Ct. Sacramento
County Oct. 20, 2009).

81.  The California Attorney General alleges that State Street reported inflated FX
rates when buying foreign securities for CalPERS and CalSTRS, reported deflated FX rates
when selling foreign securities for them, and pocketed the difference between the reported and

actual rates. The Attorney General further alleges that State Street hid its wrongful conduct by
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entering incorrect FX exchange rates into State Street’s electronic FX trading systems and
providing false records to CalPERS and CalSTRS.

82. In the months that followed, State Street dramatically changed its FX trading
policies and disclosure and so informed ARTRS and other Class members. Under these new
policies, State Street admitted for the first time that it had systematically imposed additional
charges for FX trading. For example, in an excerpt from an updated Investment Manager Guide
dated November 20, 2009, State Street advised custodial clients that it would post on its website,
my.statestreet.com, “current mark-ups and mark-downs used by State Street Global Markets for
[standing-instruction] foreign exchange transaction requests.”

83. In a similar message sent to custodial clients, State Street admitted that “[s]ince
December 2009, State Street has provided to all of its custody clients and their investment
managers via our dedicated client portal, my.statestreet.com, comprehensive disclosure of the
pricing and execution methodology (including the maximum mark-up or mark-down that may be
applied) for each of its Indirect [standing-instruction] FX Services.” (Emphasis added.) State
Street added that “on the day after a trade is executed, State Street provides for each currency
pair the reference interbank rates and the times at which they are obtained, the actual rates, the
daily high/low range at the time of pricing (where applicable) and the actual mark-up or mark-
down that was applied.”

84.  State Street altered its practices to allow custodial clients more complete access to
FX trading data only after its deceptive acts and practices began to be revealed. State Street’s
late disclosure that it charged mark-ups and mark-downs on standing-instruction FX trades
contradicts its previous repeated assurances that FX rates would be based on market rates at the

time the trade is executed.
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85.  According to a study conducted by an independent FX analyst after the California
qui tam complaint was unsealed and State Street altered its FX policies, the cost of standing-
instruction FX trades dropped by a remarkable 63%. The study analyzed 498,940 FX spot and
forward trades (196,280 standing-instruction trades and 302,660 negotiated trades) executed
during 2000-2010, and found that investors who had their custodian banks, including State
Street, execute FX trades on a standing-instruction basis during 2010 saw an overall 63% drop in

trading costs from their average trading costs for the years 2000-2009.

FIRST CLAIM FOR RELIEF

Violation of the Massachusetts
Consumer Protection Act, M.G.L. ch. 93A, § 11
(Asserted Against All Defendants on
Behalf of Plaintiff ARTRS and the Class)

86. Plaintiff repeats and realleges, as if fully set forth herein at length, each and every
allegation contained in the above paragraphs, as well as those in support of the other claims for
relief asserted on behalf of the Class, and further alleges:

87.  Atall relevant times hereto State Street was engaged in trade or commerce.

88.  While engaged in trade or commerce, State Street engaged in unfair and deceptive
acts and practices, as alleged in this Complaint, in violation of the Massachusetts Consumer
Protection Act, Mass. Gen. Laws ch. 93A, 88 2, 11, including, without limitation:

@ Unfairly and deceptively pricing standing-instruction FX trades for
custodial clients such as ARTRS and the Class in a manner designed to maximize

profits to State Street at the direct and undisclosed expense of those custodial

clients;

(b) Unfairly and deceptively reporting false and fictitious FX rates for

standing-instruction FX trades to State Street’s custodial clients such as ARTRS
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and the Class rather than the actual rates at which State Street had effected those
trades;
(c) Pocketing the difference between the actual FX rates at which
State Street effected custodial clients’ standing-instruction FX trades and the false
and fictitious rates State Street reported to those custodial clients;
(d) taking undisclosed profits on standing-instruction FX trades from
custodial clients such as ARTRS and the Class that grossly exceeded the
customary prices at which similar services were readily obtainable in negotiated
FX transactions by like Class members; and
(e) Violating Attorney General Regulations, including
940 CMR 88 3.16(1-2).
89. These acts or practices violated Sections 2 and 11 of the Massachusetts Consumer
Protection Act, Mass. Gen. Laws ch. 93A.
90.  State Street’s unfair and deceptive acts or practices related to standing-instruction
FX transactions occurred primarily and substantially in Massachusetts, where State Street’s FX
trading desk is located.
91.  Asaresult of the unfair and deceptive conduct of State Street, ARTRS and the
Class sustained economic damages in an amount no less than the difference between (a) the
actual dollar amounts paid or received by State Street when conducting standing-instruction FX
trades for ARTRS and the Class and (b) the false and fictitious dollar amounts charged or
credited by State Street to ARTRS and the Class for those same trades.
92.  State Street is in a unique position to know the exact amount of damages

sustained by ARTRS and the Class as a result of State Street’s unfair and deceptive conduct,
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because, inter alia, throughout the Class Period, State Street did not provide time-stamps to its
custodial clients for its standing-instruction FX trades.

93. State Street’s unfair and deceptive conduct as described herein was willful and
intentional, accordingly entitling Plaintiff and the Class to up to treble, but no less than double,
damages, plus costs (including attorneys’ fees).

94.  Application of Mass. Gen. Laws ch. 93A to all Class members located throughout
the United States, regardless of their state or residence, is appropriate because Defendants are
located and engage in trade or commerce in Massachusetts and are thus subject to the laws of the
Commonwealth. Defendants are registered to do business in Massachusetts, and their principal
place of business is located in Massachusetts, from which they controlled and directed the
deceptive and unfair practices described herein, including conducting FX trades on behalf of
ARTRS and the Class. Further, on information and belief, all employees of Defendants directly

involved in the activities complained of herein are based in Massachusetts.

SECOND CLAIM FOR RELIEF

Violation of the Massachusetts
Consumer Protection Act, M.G.L. ch. 93A, 89
(Asserted Against All Defendants on
Behalf of Plaintiff ARTRS and the Class)

95. Plaintiff repeats and realleges, as if fully set forth herein at length, each and every
allegation contained in the above paragraphs, as well as those in support of the other claims for
relief asserted on behalf of the Class, and further alleges:

96. This claim for relief is pleaded in the alternative to the First Claim for Relief on
behalf of Plaintiff and those members of the Class who, as not-for-profit entities utilizing State

Street to conduct FX transactions, were engaged in the furtherance of their core mission, which

includes investing and building retirement funds for public employees.
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97.  While engaged in trade or commerce, State Street engaged in unfair and deceptive
acts and practices, as alleged in this Complaint, in violation of the Massachusetts Consumer
Protection Act, Mass. Gen. Laws ch. 93A, 88 2, 9, including, without limitation:

@) Unfairly and deceptively pricing standing-instruction FX trades for
custodial clients such as ARTRS and the Class in a manner designed to maximize
profits to State Street at the direct and undisclosed expense of those custodial
clients;

(b) Unfairly and deceptively reporting false and fictitious FX rates for
standing-instruction FX trades to State Street’s custodial clients such as ARTRS
and the Class rather than the actual rates at which State Street had effected those
trades for those customers;

(c) Pocketing the difference between the actual FX rates at which
State Street effected custodial clients’ standing-instruction FX trades and the false
and fictitious rates State Street reported to those custodial clients;

(d) taking undisclosed profits on standing-instruction FX trades from
custodial clients such as ARTRS and the Class that grossly exceeded the
customary prices at which similar services were readily obtainable in negotiated
FX transactions by like Class members; and

(e) Violating Attorney General Regulations, including
940 CMR 88 3.16(1-2).

98.  These acts or practices violated Sections 2 and 9 of the Massachusetts Consumer

Protection Act, Mass. Gen. Laws ch. 93A.
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99. State Street’s unfair and deceptive acts or practices related to standing-instruction
FX transactions occurred primarily and substantially in Massachusetts, where State Street’s FX
trading desk is located.

100. As aresult of the unfair and deceptive conduct of State Street, Plaintiff ARTRS
and the Class sustained economic damages in an amount no less than the difference between (a)
the actual dollar amounts paid or received by State Street when conducting standing-instruction
FX trades for ARTRS and the Class and (b) the false and fictitious dollar amounts charged or
credited by State Street to ARTRS and the Class for those same trades.

101. State Street is in a unique position to know the exact amount of damages
sustained by ARTRS and the Class as a result of State Street’s unfair and deceptive conduct,
because, inter alia, throughout the Class Period, State Street did not provide time-stamps to its
custodial clients for its standing-instruction FX trades.

102.  Pursuant to the Mass. Gen. Laws. Ann. ch. 93A, § 9(3), on February 16, 2011—
more than thirty (30) days prior to the filing of this Amended Class Action Complaint, which
asserts, for the first time, a claim pursuant to Mass. Gen Laws ch. 93A, 8 9—Plaintiff mailed, via
certified mail, return receipt requested, a written demand for relief to State Street identifying the
claimants and reasonably describing the unfair acts or practices relied upon and the injuries
suffered. State Street’s response on March 18, 2011 contested Plaintiff’s allegations and refused
to make a reasonable (or any) offer of relief. The refusal to grant relief was made in bad faith
with knowledge or reason to know that the acts of the Defendants violated Mass. Gen. Laws

Ann. ch. 93A, § 2.
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103. State Street’s unfair and deceptive conduct as described herein was willful and
intentional, accordingly entitling Plaintiff and the Class to treble damages, plus costs (including
attorneys’ fees).

104.  Application of Mass. Gen. Laws ch. 93A to all Class members located throughout
the United States, regardless of their state or residence, is appropriate because Defendants are
located and engage in trade or commerce in Massachusetts and are thus subject to the laws of the
Commonwealth. Defendants are registered to do business in Massachusetts, and their principal
place of business is located in Massachusetts, from which they controlled and directed the
deceptive and unfair practices described herein, including conducting FX trades on behalf of
ARTRS and the Class. Further, on information and belief, all employees of Defendants directly

involved in the activities complained of herein are based in Massachusetts.

THIRD CLAIM FOR RELIEF

Breach of Duty of Trust
(Asserted Against All Defendants on
Behalf of Plaintiff ARTRS and the Class)

105. Plaintiff repeats and realleges, as if fully set forth herein at length, each and every
allegation contained in the above paragraphs, as well as those in support of the other claims for
relief asserted on behalf of the Class, and further alleges:

106. Plaintiff and the members of the Class placed their trust in Defendants to execute
standing-instruction FX transactions necessary to facilitate the purchases and sales of foreign
securities for the accounts of Plaintiff and the Class.

107. Defendants occupied a superior position to Plaintiff and the Class such that they

controlled all aspects of standing-instruction FX trading, including the timing of the FX trades

and the prices at which the trades were executed and settled. Plaintiff and the Class were entirely
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dependent on Defendants to execute the FX trades and accurately report the price at which FX
trades were settled.

108. Defendants understood that Plaintiff and the members of the Class placed their
confidence and trust in Defendants to report FX trades accurately.

109. Defendants, by virtue of their superior knowledge and position of control as well
as the confidence and trust placed in them by Plaintiff and the Class, owed a duty of loyalty to
Plaintiff and the Class in connection with carrying out standing-instruction FX transactions.

110. Defendants, by virtue of their capacity as custodian for Plaintiff and the Class,
and their superior knowledge and position of control as well as the confidence and trust placed in
them by Plaintiff and the Class, owed a duty of disclosure in connection with carrying out
standing-instruction FX transactions.

111. Defendants breached their duty of loyalty to Plaintiff and each of the Class
members by: (a) charging Plaintiff and the Class higher FX rates than State Street actually paid
when buying foreign currency; (b) paying Plaintiff and the Class lower FX rates than State Street
actually received when selling foreign currency; (c) pocketing the difference between State
Street’s actual costs and the rates charged to Plaintiff and the Class; and (d) hiding their conduct
by providing account statements to the Plaintiff and the Class that reported only the date on
which standing-instruction FX trades were executed, and the price charged to Plaintiff and the
Class, yet omitting important information such as the actual time the trade was executed, and the
actual cost of the trade to State Street, that would have enabled Plaintiff and the Class to realize
they were paying in excess of State Street’s actual costs or receiving less than State Street’s

actual proceeds.
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112. Defendants breached their duty of disclosure to Plaintiff and each of the Class
members by providing account statements to the Plaintiff and the Class that omitted the actual
cost of the trade to State Street and the actual time the trade was executed.

113. Asaresult of Defendants’ breaches of duty, Plaintiff and the Class sustained
damages, including, but not limited to, the difference between the amount of State Street’s actual
costs and the amounts charged to Plaintiff and the Class when purchasing foreign currency, and
the difference between the amounts State Street received and the amounts paid to Plaintiff and
the Class when selling foreign currency. Accordingly, Plaintiff and the Class are entitled to an

award of money damages in an amount to be determined at trial.

FOURTH CLAIM FOR RELIEF

Negligent Misrepresentation
(Asserted Against All Defendants on
Behalf of Plaintiff ARTRS and the Class)

114. Plaintiff repeats and realleges, as if fully set forth herein at length, each and every
allegation contained in the above paragraphs, as well as those in support of the other claims for
relief asserted on behalf of the Class, and further alleges:

115. Defendants’ activities complained-of herein were performed in the course of State
Street’s business acting as custodian bank for Plaintiff and the members of the Class.

116. In connection therewith, Defendants supplied Plaintiff and the Class with periodic
reports and statements, including monthly reports and trade confirmations, regarding the
purchase and sale of foreign currency by State Street on behalf of Plaintiff and the Class. The

reports and statements were provided by State Street for the guidance of Plaintiff and the Class in

their business transactions.
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117.  The reports and statements State Street provided to Plaintiff and the Class omitted
material information about the actual cost to State Street of the purchases and sales of foreign
currency, and omitted to state the actual time the foreign currency was purchased or sold by State
Street. Due to State Street’s material omissions, Plaintiff and the Class were therefore unable to
determine that State Street was charging them in excess of State Street’s actual and reasonable
costs for FX purchases, and remitting to Plaintiff and the Class less than the amounts State Street
received for FX sales.

118. Because of State Street’s special position of trust with respect to Plaintiff and the
Class, and because of its superior position controlling all aspects of standing-instruction FX
trading and reporting, State Street had a duty to disclose the omitted material information to
Plaintiff and the Class. State Street’s position of trust and superior position creates the duty to
disclose.

119. Justifiable reliance is presumed because this Claim for Relief is based on
Defendants’ material omissions.

120. Defendants failed to exercise reasonable care or competence in obtaining or
communicating the allegedly omitted information to Plaintiff and the Class.

121. Defendants’ negligent misrepresentations caused pecuniary loss to Plaintiff and
the Class.

122.  Accordingly, Plaintiff and the Class are entitled to an award of money damages in

an amount to be determined at trial.
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FIFTH CLAIM FOR RELIEF

Breach of Contract
(Asserted Against Defendant State Street
Bank on Behalf of Plaintiff ARTRS Individually)

123.  Plaintiff repeats and re-alleges, as if fully set forth herein at length, each and
every allegation contained in the above paragraphs and further alleges:

124.  Plaintiff brings this Claim for Relief for breach of contract on behalf of itself
individually.

125.  Plaintiff entered into valid, binding Custodian Contracts with State Street Bank,
pursuant to which State Street Bank agreed to, inter alia, provide services as custodian of the
Plaintiff’s assets.

126. The first Custodian Contract was dated September 15, 1998. It was terminated
and superseded by a written Custodian Contract dated July 1, 2001, containing nearly identical
relevant terms. It, too, was terminated and superseded by a written Custodian Contract dated
June 29, 2004, containing identical relevant terms. That Custodian Contract was terminated and
superseded by another written Custodian Contact dated June 30, 2009 containing identical
relevant terms.

127.  This Claim for Relief is brought pursuant to the law of the State of Arkansas.
Each Custodian Contract provided that it “shall be construed and the provisions thereof
interpreted under and in accordance with the laws of the State of Arkansas to the extent not pre-
empted by federal law.”

128.  One of the services State Street Bank agreed to provide to ARTRS pursuant to the
Custodian Contracts is the purchase or sale of FX, including pursuant to “standing instructions”:

“The Custodian is permitted to pay out of moneys of Plaintiff’s account, upon proper
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instructions, and which may be ‘standing instructions’ . . . [f]or the purchase or sale of foreign
exchange or foreign exchange contracts for the account of the Fund, including transactions
executed with or through the Custodian, its agents or its subcustodians.”

129. The Custodian Contracts specified that the amount by which State Street Bank
was entitled to be compensated for the services it performs for ARTRS pursuant to the Contracts
would be set forth in a written Fee Schedule agreed-to by the parties: “The Custodian shall be
entitled to compensation for its services and expenses as Custodian set forth in a written Fee
Schedule between the parties hereto until a different compensation shall be in writing agreed
upon between the System [ARTRS] and the Custodian.”

130. ARTRS and State Street Bank agreed to and executed the following Fee
Schedules:

@) Effective September 15, 1998 through June 30, 2001;

(b) Effective July 1, 2001 through June 30, 2004;

(©) Effective July 1, 2004 through June 30, 2007;

(d) Effective July 1, 2007 through June 30, 2009 (as revised);
(e) Effective April 1, 2008 through June 30, 2009 (as revised);
()] Effective November 1, 2008 through June 30, 2009; and
(0) Effective July 1, 2009 through June 30, 2014.

131. The Fee Schedules each provided for an annual flat fee to be paid by ARTRS to
State Street Bank for its services as custodian, and set forth certain categories of services, such as
Domestic Transaction Charges and Global Transaction charges, for which State Street Bank was

permitted to charge ARTRS an additional fee.

33



Clss4 1110 22B0AMNMWY D Boomereid A0-6 Fifelk @4712/3/1.8 P &gy 88510390

132. The Fee Schedule dated September 15, 1998 discusses FX trading, stating that
“No charge will be assessed for each foreign exchange executed through a third party. Foreign
exchange through State Street — No Charge.” (Emphases in original.)

133. The Fee Schedules dated July 1, 2001; July 1, 2004; July 1, 2007; April 1, 2008;
and November 1, 2008 do not mention FX trading or list FX trading as one of the services for
which State Street Bank is permitted to charge Plaintiff an additional fee. Accordingly, each of
these Fee Schedules contemplated that State Street Bank shall not be compensated for the
purchase or sale of foreign exchange over and above the annual flat fee.

134. The Fee Schedule dated July 1, 2009 also makes this clear, and expressly states
that “[t]ransaction costs for all foreign exchange trades transacted through State Street will be
waived.” Accordingly, State Street Bank is not permitted to charge ARTRS for the purchase or
sale of FX above the annual flat fee under the terms of the Custodian Contract.

135. Inthe months after the California Attorney General filed its Complaint in
Intervention against State Street on October 20, 2009, State Street Bank informed ARTRS of
“current mark-ups and mark-downs used by State Street Global Markets for [standing-
instruction] foreign exchange transaction requests.” These “mark-ups and mark-downs”
continue to breach the express terms of the June 29, 2009 Custodian Contract and associated Fee
Schedule (effective July 1, 2009 through June 30, 2014), which states that “[t]ransaction costs
for all foreign exchange trades transacted through State Street will be waived.”

136. State Street’s practices, detailed herein, of charging ARTRS inflated FX rates
when buying foreign currency, and deflated FX rates when selling foreign currency, constitute a

hidden and unauthorized charge to ARTRS above the annual flat fee.
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137. By charging ARTRS the hidden and unauthorized fees described herein, State
Street Bank has breached the Custodian Contracts, and ARTRS has suffered substantial money
damages as a result of that breach.

138. The Custodian Contracts further provided that “[t]he Custodian shall render to the
System [ARTRS] a monthly report of all monies received or paid on behalf of the System and an
itemized statement of the securities for which it is accountable under this Contract as of the end
of each month, as well as a list of all securities transactions that remain unsettled at that time.”

139. State Street, however, provided ARTRS with monthly reports that showed only
the price being charged to the Plaintiff for standing-instruction FX trades and the date of the
trade. State Street omitted important information, such as the time-stamp of the actual time of
the trade, and the actual price at which State Street paid for the purchase or sale of foreign
exchange so as to hide the fact that ARTRS was being charged a secret profit on the trade.

140. State Street Bank’s failure to comply with the Custodian Contracts’ reporting
requirement constitutes an additional breach of the Contracts, and ARTRS has suffered
substantial monetary damages as a result thereof.

141. There is no limitations period that would act as a bar to this Claim for Relief
pursuant to the maxim nullum tempus occurrit regi recognized under Arkansas law.
Notwithstanding, ARTRS could not have discovered State Street Bank’s breach even in the
exercise of due diligence until the earliest, the unsealing of the California Attorney General
complaint against State Street because, inter alia, the reports State Street provided to ARTRS
showed only the price charged to Plaintiff for standing-instruction FX trades and the date of the

trade. By omitting important information, such as a time-stamp and the actual price paid or
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received by State Street, Defendants hid or actively concealed their improper conduct.

Accordingly, even if a statute of limitations were to apply, it was tolled by State Street’s actions.

Prayer for Relief

WHEREFORE, Plaintiff demands judgment for itself and all other members of the
proposed Class as follows:

A With regard to the First Claim for Relief, that the Court certify this action as a
class action and enter judgment against Defendants in an amount equal to up to three but no less
than two times the amount of damages Plaintiff and the Class have sustained as a result of
Defendants’ actions, plus costs (including attorneys’ fees);

B. With regard to the Second Claim for Relief, that the Court certify this action as a
class action and enter judgment against Defendants in an amount equal to three times the amount
of damages Plaintiff and the Class have sustained as a result of Defendants’ actions, plus costs
(including attorneys’ fees);

C. With regard to the Third Claim for Relief, that the Court certify this action as a
class action, find that Defendants breached their duties of trust to Plaintiff and the Class, and
award appropriate compensatory damages to Plaintiff and the Class in an amount to be
determined at trial;

D. With regard to the Fourth Claim for Relief, that the Court certify this action as a
class action, find that Defendants negligently misrepresented to Plaintiff and the Class the hidden
fees charged in connection with FX trading, and award appropriate compensatory damages to

Plaintiff and the Class in an amount to be determined at trial;
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E. With regard to the Fifth Claim for Relief, that the Court find that Defendant State
Street Bank breached each of its Custodian Contracts with Plaintiff, and award appropriate
compensatory damages to Plaintiff in an amount to be determined at trial;

F. That the Court award Plaintiff and the Class all costs and expenses of this action,
including reasonable attorneys’ and experts’ fees; and

G. That the Court award Plaintiff and the Class such other relief as the Court deems

just and proper.

Demand for Jury Trial

Plaintiff demands a trial by jury of all issues so triable.

Dated: April 15, 2011 THORNTON & NAUMES, LLP

By:_ /s/ Garrett J. Bradley

Michael P. Thornton (BBO #497390)
Garrett J. Bradley (BBO #629240)
Evan R. Hoffman (BBO #678975)
100 Summer Street, 30th Floor
Boston, Massachusetts 02110
Telephone: (617) 720-1333
Facsimile: (617) 720-2445

Liaison Counsel for Plaintiff
ARTRS and Proposed Interim
Liaison Counsel for the Class
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LABATON SUCHAROW LLP
Joel H. Bernstein
Christopher J. Keller

Eric J. Belfi

David J. Goldsmith

Paul J. Scarlato

Michael H. Rogers

140 Broadway

New York, New York 10005
Telephone: (212) 907-0700
Facsimile: (212) 818-0477

Counsel for Plaintiff
ARTRS and Proposed Interim
Lead Counsel for the Class

LIEFF CABRASER HEIMANN
& BERNSTEIN, LLP

Steven E. Fineman

Daniel P. Chiplock

Michael J. Miarmi

Daniel R. Leathers

250 Hudson Street, 8th Floor

New York, New York 10013

Telephone: (212) 355-9500

Facsimile: (212) 355-9592

Attorneys for Plaintiff and the Class
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UNITED STATES DISTRICT COURT
FOR THE STATE OF MASSACHUSETTS

ARKANSAS TEACHER RETIREMENT
SYSTEM, on behalf of itself and all others
similarly situated,

Plaintiffs, Civil Action
No. 11-CV-10230 (MLW)

V.

STATE STREET CORPORATION, STATE

STREET BANK AND TRUST COMPANY and

STATE STREET GLOBAL MARKETS, LLC,
Defendants.

M N N N N N N N N N N N N N

CERTIFICATE OF SERVICE

| hereby certify that the forgoing Plaintiffs” Amended Class Action Complaint
was filed through the ECF System on April 15, 2011 and accordingly will be served
electronically upon all registered participants identified on the Notice of Electronic
Filing.

[s/ Garrett J. Bradley

Garrett J. Bradley (BBO# 629240)
THORNTON & NAUMES, LLP
100 Summer Street, 30" Floor
Boston, MA 02110

Ph. (617) 720-1333

Fax (617) 720-2445
jbradley@tenlaw.com

Dated: April 15, 2011


mailto:jbradley@tenlaw.com

Case 1:11-cv-10230-MLW Document 401-7 Filed 07/23/18 Page 1 of 21

EX. 8
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UNITED STATES DISTRICT COURT

DOC#: __ ﬁS' —
SOUTHERN DISTRICT OF NEW YORK || DATE FILED: ——P-Z—_LZh

IN RE BANK OF NEW YORK MELLON CORP.
FOREX TRANSACTIONS LITIGATION

THIS DOCUMENT RELATES TO:

Southeastern Pennsylvania Transportation Authority v.
The Bank of New York Mellon Corporation, et al.

International Union of Operating Engineers, Stationary
Engineers Local 39 Pension Trust Fund v. The Bank of
New York Mellon Corporation, et al.

Ohio Police & Fire Pension Fund, et al. v. The Bank of
New York Mellon Corporation, et al.

Carver, et al. v. The Bank of New York Mellon, et al.

Fletcher v. The Bank of New York Mellon, et al.
{

(

DOCUMENT
ELECTRONICALLY FiILED

No. 12-MD-2335 (LAK) (JLC)

No. 12-CV-3066 (LAK) (JLC)

No. 12-CV-3067 (LAK) (JLC)

3Y#0
No. 12-CV-3%4Q (LAK) (JLC)

No. 12-CV-9248 (LAK) (JLC)

No. 14-CV-5496 (LAK) (JLC)

#EROPOSETTORDER AND FINAL JUDGMENT

WHEREAS, lead plaintiffs Southeastern Pennsylvania Transportation Authority,

International Union of Operating Engineers, Stationary Engineers Local 39 Pension Trust Fund,

Ohio Police & Fire Pension Fund, School Employees Retirement System of Ohio, Joseph F.

Deguglielmo (in his capacity as a participant in and representative of the Kodak Retirement

Income Plan) and Landol D. Fletcher (in his capacity as a participant in and representative of the
|

Central States, Southeast and Southwest Areas Pension Plan) (“Lead Plaintiffs”), and the

additional named plaintiffs Carl Carver, Deborah Jean Kenny, Edward C. Day, Lisa Parker, and

Frances Greenwell-Harrell (the “Named Plaintiffs,” and with Lead Plaintiffs, the “Plaintiffs”), on

behalf of themselves and the Settlement Class (as defined below), and defendants The Bank of

New York Mellon Corporation, The Bank of New York Mellon, The Bank of New York
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Company, Inc., The Bank of New York, Mellon Bank N.A., The Bank of New York Mellon
Trust Company, N.A. (formerly known as the Bank of New York Trust Company, N.A.), and
BNY Mellon, N.A. (collectively, “BNYM™), and unnamed individuals designated as Does 1-20
in the Second Amended Carver Complaint (as defined below) and the Amended Fletcher
Complaint (as defined below) (together with BNYM, the “Defendants™) entered into a
Stipulation and Agreement of Settlement, dated March 19, 2015 (the “Stipulation™), in the five
above-captioned member cases (the “Litigation™);
WHEREAS, pursuant to the Order (1) Provisionally Certifying the Settlement Class,
(2) Appointing Lead Plaintiffs as Settlement Class Representatives, and Appointing Lead
Settlement Counsel as Class Counsel, (3) Approving the Proposed Form and Manner of Notice,
and (4) Scheduling a Final Approval Hearing (the “Notice Order”), entered April 22, 2015, the
Court scheduled a hearing for September 24, 2015 at 10 a.m. to, among other things, determine
(i) whether the proposed Settlement is fair, reasonable, and adequate, and should be finally
approved by the Court, and (ii) whether the Order and Final Judgment as provided for under the
Stipulation should be entered;
WHEREAS, the Court ordered that the Notice of (I) Pendency of Class Action,

(I1) Proposed Settlement, (I1I) Settlement Hearing, (IV) Plan of Allocation for Distribution (the
“Plan of Allocation”), and (V) Lead Settlement Counsel’s Motion for Attorneys’ Fees and
Reimbursement of Litigation Expenses (the “Notice™), substantially in the form annexed to the
Notice Order as Exhibit A-1, be sent by first-class mail, postage prepaid, on or before ten (10)
business days after the entry of the Notice Order (“Notice Date”) to all potential Settlement Class
Members who could be identified through reasonable effort, and that a summary of the Notice

(the “Publication Notice™), substantially in the form annexed to the Notice Order as Exhibit A-2,
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be published in the national edition of The Wall Street Journal and over the PR Newswire within
five (5) calendar days of the Notice Date;

WHEREAS, the Notice and Publication Notice advised Settlement Class Members of the
date, time, place, and purpose of the Final Approval Hearing. The Notice further advised that
any objections to the proposed Settlement were required to be filed with the Court by no later
than August 26, 2015, and mailed to counsel for the Settling Parties such that they were received
by no later than August 26, 2015,

WHEREAS. Lead Plaintiffs and Lead Settlement Counsel complied with the provisions
of the Notice Order as to the distribution, mailing, and publication of the Notice and Publication
Notice;

WHEREAS, on August 17, 2015, Leéd Plaintiffs moved for final approval of the
proposed Settlement, and the Final Approval Hearing was duly held before this Court on
September 24, 2015, at which time all interested Persons were afforded the opportunity to be
heard; and

WHEREAS, the Court has duly considered Lead Plaintiffs’ motion, the affidavits,
declarations, and memoranda of law submitted in support thereof, the Stipulation, all of the
submissions and arguments presented with respect to the proposed Settlement, and the record in
the Litigation.

NOW., THEREFORE, after due deliberation, IT IS HEREBY ORDERED,
ADJUDGED, AND DECREED that:

L. Incorporation of Settlement Documents. This Order and Final Judgment

hereby incorporates and makes a part hereof: (i) the Stipulation filed with the Court on March

LS
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27, 2015; and (ii) the exhibits attached to the Stipulation, including the Notice and Publication
Notice, filed with the Court on March 27, 2015.

2. Definitions. Terms with initial capitalization, unless otherwise defined in this
Order and Final Judgment, shall have the following meanings:

(a) “Claims Administrator” means Garden City Group, LLC.

(b) “Distribution Order” means the order entered by the Court
authorizing and directing that the Net Settlement Fund be distributed, if the Effective Date has
occurred, in whole or in part, to Settlement Class Members.

(c) “Effective Date” means the latest date when all of the conditions set
forth in Paragraph 43 of the Stipulation have occurred.

(d) “Lead Settlement Counsel” means the law firms of Lieff Cabraser
Heimann & Bernstein, LLP, Kessler Topaz Meltzer & Check, LLP, and McTigue Law LLP.

(e) “Litigation Expenses” means the reasonable costs and expenses
incurred by counsel for Plaintiffs in connection with commencing and prosecuting the Litigation
as well as the costs and expenses of Plaintiffs directly related to their functions as named
plaintiffs in the Litigation, for which Lead Settlement Counsel intend to apply to the Court for
reimbursement from the Settlement Fund.

(H) “Net Settlement Fund” means the Settlement Fund less: (i) any
Taxes and Tax Expenses; (ii) any Notice and Administration Costs; and (iii) any attorneys’ fees,
Service Awards, and Litigation Expenses awarded by the Court.

(g) “Notice and Administration Costs” means the costs, fees, and
expenses that are incurred by the Claims Administrator in connection with providing notice to

the Settlement Class and administering the Settlement.
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(h) “Person” means any individual, corporation (including all divisions
and subsidiaries), general or limited partnership, association, joint stock company, joint venture,
limited liability company, professional corporation, estate, legal representative, trust,
unincorporated association, government or any political subdivision or agency thereof, or any
other business or legal entity, as well as each of their spouses, domestic partners, heirs,
predecessors, SUCCESSOoTSs, representatives, agents, trustees, estates, administrators, executors, or
assigns.

(1) “Plaintiffs’ Counsel” means Lead Settlement Counsel and the law
firms of Keller Rohrback LLP. Beins Axelrod P.C., Hausfeld LLP, Thornton Law Firm LLP,
Hach Rose Schirripa & Cheverie LLP, Nix Patterson & Roach LLP, and Murray Murphy Moul +
Basil LLP.

(1) “Released Claims™ means, to the fullest extent permitted by law or
equity (subject to the clarifications below), any and all claims, rights, causes of action, duties,
obligations, demands, actions, debts, sums of money, suits, contracts, agreements, promises,
damages, and liabilities of every nature and description, including Unknown Claims, whether
arising under federal, state, foreign or statutory law, common law or administrative law, or any
other law, rule or regulation, whether fixed or contingent, accrued or not accrued, matured or
unmatured, liquidated or un-liquidated, at law or in equity, whether class or individual in nature
that Plaintiffs or any other member of the Settlement Class: (i) asserted in the Litigation; or
(ii) could have asserted in the Litigation or any other action or in any forum, that arise out of,
relate to, or are in connection with the claims, allegations, transactions, facts, events, acts,
disclosures, statements, representations or omissions or failures to act involved, set forth, or

referred to in the complaints filed in the Actions or that relate in any way to the Standing
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Instruction FX Program, including claims relating to foreign exchange transactions executed
through the Defendants’ standing instruction channel but that are not the subject of separate,
written agreements. “Released Claims™ include all rights of appeal from any prior decision of
the Court in the Litigation. “Released Claims™ do not include claims arising out of, based upon,
relating to, concerning, or in connection with the interpretation or enforcement of the terms of
the Settlement, nor do they include any claims that are the subject of the tolling agreement
entered into between Plaintiffs and BNYM dated December 19, 2014 (as amended March 19,
2015). For the avoidance of doubt, no Released Plaintiff Party shall be deemed to have released
any claim pursuant to this Settlement that any other Released Plaintiff Party has not released.

(k) “Released Defendant Claims” means, to the fullest extent permitted
by law or equity, all claims and causes of action of every nature and description, including
Unknown Claims, whether arising under federal, state, common or foreign law, that arise out of
or relate in any way to the institution, prosecution, or settlement of the claims against the
Defendants, including but not limited to Defendants’ counterclaims and third-party claims.
“Released Defendant Claims™ do not include claims arising out of, based upon, relating to,
concerning, or in connection with the interpretation or enforcement of the terms of the
Settlement.

(1 “Released Defendant Parties” means (i) the Defendants; (ii) each of
the respective current and former parents, subsidiaries, divisions, and affiliates of each of the
entities comprising BNYM, and the predecessors and successors of each of them; and (iii) each
of the respective current and former officers, directors and employees of each of the entities

comprising BNYM and of the foregoing (i1).
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(m) “Released Parties” means the Released Defendant Parties, the Third-
Party Defendants, and the Released Plaintiff Parties.

(n) “Released Plaintiff Parties” means Plaintiffs and each and every
Settlement Class Member regardless of whether that Person actually obtains a distribution from
the Net Settlement Fund, is entitled to receive a distribution under the Plan of Allocation
approved by the Court, or has objected to the Settlement, Plan of Allocation, this Final Order and
Judgment, and/or Lead Settlement Counsel’s motion for attorneys’ fees and request for
reimbursement of Litigation Expenses; except that, for the avoidance of doubt, “Released
Plaintiff Parties” does not include Persons expressly excluded from the Settlement Class (as
defined below), or any of the respective current or former parents, subsidiaries, divisions, or
affiliates of each of them, or any of the respective current or former officers, directors or
employees of each of them.

(0) “Service Awards” refers to the funds awarded out of the Settlement
of an

N

) . - ’ .
Wund, in add#tion to whatever monies Plaintiffs may receive pursuant to the Plan of Allocation,

or as an award of Litigation Expenses, to compensate Plaintiffs for the effort and time spent by
them in connection with the prosecution of the Litigation, as supported by adequate written
documentation of such effort and time.

(p) “Settlement” means the Stipulation and the settlement contained
therein.

(q) “Settlement Amount” means three hundred thirty-five million dollars
($335,000,000), paid by or on behalf of the Defendants. The Settlement Amount does not
include any amounts separately paid into the Settlement Fund Escrow Account by any other

Person.
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() “Settlement Class Member” means any Person that is a member of
the Settlement Class.

(s) “Settlement Fund” means the sum of (i) Settlement Amount paid by
or on behalf of the Defendants plus any interest earned thereon; and (ii) $155,000,000, including
interest accrued and less escrow fees paid before deposit of such funds into the Settlement Fund
Escrow Account, plus any interest earned thereon.

(1) “Settling Parties” means (i) Plaintiffs on behalf of themselves and
each Settlement Class Member and (ii) the Defendants.

(u) “Standing Instruction FX Program”™ means the standing instruction
program for executing foreign-exchange transactions offered by BNYM, or its current or former
parents, subsidiaries, divisions, or affiliates, or its predecessors or successors, including but not
limited to the MTM and Beta Transition Management entities.

(v) “Tax Expenses” means any expenses and costs incurred in
connection with the payment of Taxes (including, without limitation, expenses of tax attorneys
and/or accountants and other advisors and expenses relating to the filing or failure to file all
necessary or advisable tax returns).

(W) “Taxes” means any taxes due and payable with respect to the income
earned by the Settlement Fund, including any interest or penalties thereon.

(x) “Unknown Claims” means any and all claims that any Released
Plaintiff Party does not know or suspect to exist in his, her, or its favor at the time of the release
of the Released Claims, and any and all claims that any Defendant does not know or suspect to
exist in his, her, or its favor at the time of the release of the Released Defendant Claims, which if

known to him, her, or it might have affected his, her, or its decision(s) with respect to the
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Settlement, including, but not limited to, his, her, or its decision to object or not to object to the
Settlement or not exclude himself, herself, or itself from the Settlement Class. With respect to
any and all Released Claims and Released Defendant Claims, the Settling Parties stipulate and
agree that, upon the Effective Date, each of the Plaintiffs and the Defendants shall expressly
waive, and each of the Released Plaintiff Parties shall be deemed to have, and by operation of
this Order and Final Judgment shall have, expressly waived and relinquished any and all
provisions, rights, and benefits conferred by any law of any state or territory of the United States
or any other jurisdiction, or principle of common law that is similar, comparable, or equivalent to
California Civil Code § 1542, which provides:

A general release does not extend to claims which the creditor does not know

or suspect to exist in his or her favor at the time of executing the release,

which if known by him or her must have materially affected his or her

settlement with the debtor.
Any Released Plaintiff Party or Defendant may hereafter discover facts, legal theories, or
authorities in addition to or different from those which he, she, or it now knows or believes to be
true with respect to the subject matter of the Released Claims and the Released Defendant
Claims, but Plaintiffs and the Defendants shall expressly, fully, finally, and forever settle and
release, and each Released Plaintiff Party shall be deemed to have settled and released, and upon
the Effective Date and by operation of this Order and Final Judgment shall have settled and
released, fully, finally, and forever, any and all Released Claims and Released Defendant Claims
as applicable, known or unknown, suspected or unsuspected, contingent or noncontingent,
whether or not concealed or hidden, which have existed or now or will exist, upon any theory of
law or equity, including, but not limited to, conduct which is negligent, reckless, intentional, with

or without malice, or a breach of any duty, law, or rule, without regard to the subsequent

discovery or existence of such different or additional facts, legal theories, or authorities. The
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Settling Parties acknowledge, and each Released Plaintiff Party by operation of law shall be
deemed to have acknowledged, that the inclusion of “Unknown Claims” in the definition of
Released Claims and Released Defendant Claims was separately bargained for and was a key
and material element of the Settlement.
Any term with initial capitalization that is not defined in this Order and Final

Judgment shall have the meaning provided in the Stipulation.

3. Jurisdiction. The Court has jurisdiction to enter this Order and Final Judgment.
The Court has jurisdiction over the subject matter of the Litigation and over all parties to the
Litigation, including all Settlement Class Members.

4. Certification of the Settlement Class. Solely for the purpose of effectuating the

Settlement, the Court hereby affirms its determinations in the Notice Order and finally certifies,
pursuant to Rules 23(a) and 23(b)(3) of the Federal Rules of Civil Procedure, a Settlement Class
defined as:

All domestic custody customers of BNYM that used BNYM’s
Standing Instruction FX Program between January 12, 1999 and
January 17, 2012. The Settlement Class does not include any
custodial clients of BNYM with or on behalf of which BNYM has
previously reached, or reaches before the Settlement becomes
final, a negotiated resolution in connection with disputes or
potential disputes relating to the Standing Instruction FX Program
(whether or not a qui tam action was filed on behalf of such
custodial clients).! The Settlement Class also does not include (a)
plaintiffs in Los Angeles County Employees Retirement
Association, ex rel. FX Analytics v. The Bank of New York Mellon
Corp., No. 12-cv-08990-LAK (S.D.N.Y.), and In re Bank of New
York Mellon Corp. False Claims Act Foreign Exchange Litigation,
No. 12-cv-03064-LAK (S.D.N.Y.); or (b) any of the New York

' These custodial clients on whose behalf qui tam cases were filed and resolved are Educational
Retirement System of Fairfax County; Fairfax County Employees Retirement System; Fairfax
County Uniformed Retirement System; Fairfax County Police Officers Retirement System;
Massachusetts Pension Reserves Investment Management Board; State Board of Administration
of Florida; and Virginia Retirement System.

10
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City funds named as plaintiffs in the action currently styled People
ex rel. Schneiderman v. The Bank of New York Mellon Corp., No.
09/114735 (N.Y. Sup. Ct.), except that the Teachers’ Retirement
System of the City of New York Variable Annuity Funds and the
New York City Deferred Compensation Plan shall both be
included in the Settlement Class. The Settlement Class also does
not include any Defendants, their predecessors and affiliates, or
any entity in which any Defendant has a controlling interest, and
their officers, directors, legal representatives, heirs, successors,
subsidiaries and/or assigns of any such individual or entity. The
“Settlement Class” also shall not include any Person who submits a
request for exclusion meeting the requirements of Paragraph 14 of
the Notice Order. For the avoidance of doubt, it is agreed that this
definition of the “Settlement Class” is intended to supersede the
class definitions in the complaints in the Litigation.

3. Settlement Class Representatives and Class Counsel. Solely for purposes of

effectuating the Settlement, the Court hereby affirms its designations in the Notice Order of Lead
Plaintiffs as representatives of the Settlement Class and Lead Settlement Counsel as Class
Counsel, pursuant to Rule 23 of the Federal Rules of Civil Procedure.

6. Notice. The Court finds that the distribution, mailing, and publication of the
Notice and Publication Notice to putative Settlement Class Members: (i) constituted the best
notice practicable under the circumstances; (ii) was reasonably calculated, under the
circumstances, to apprise Settlement Class Members of the Settlement, the effect of the
Settlement (including the releases therein), and their right to exclude themselves from the
Settlement Class or object to any aspect of the Settlement (and appear at the Final Approval
Hearing), this Order and Final Judgment, the Plan of Allocation, and/or Lead Settlement
Counsel’s motion for attorneys’ fees, reimbursement of Litigation Expenses, and any Service
Awards; (iii) constituted due and sufficient notice of the Settlement to all Persons entitled to
receive such; and (iv) satisfied the requirements of Rule 23 of the Federal Rules of Civil
Procedure, the Constitution of the United States (including the Due Process Clause), and all other

applicable laws and rules.

11
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7. Final Settlement Approval and Dismissal of Claims. In light of the benefits to

the Settlement Class, the complexity, expense, and possible duration of further litigation against
the Defendants, the risks of establishing liability and damages, and the costs of continued
litigation, the Court hereby fully and finally approves the Settlement as set forth in the
ﬁtlon in all resw and finds that the Settlement is in al respects fair, reasonable, and

we kwcw\q roocs &lloyeacis ‘?cc", WUIQM sy
adequate, and in the best interests of Plaintiffs and other Settlement Class Members. The Court f a
M——
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4:&5::%
Class, and the Defendants. The Settlement shall be consummated in accordance with the terms 49 ib

and provisions of the Stipulation. ) W\.ﬁ ‘

8. The following complaints in the Litigation are each hereby dismissed in their

further finds that the Settlement set forth in the Stipulation is the result of arm’s-length

negotiations between experienced counsel representing the interests of Plaintiffs, the Settlemen

entirety, with prejudice: (a) the Master Customer Class Complaint, dated July 1, 2013, in
Southeastern Pennsylvania Transportation Authority v. The Bank of New York Mellon
Corporation, et al., No. 12-CV-3066 (LAK), International Union of Operating Engineers,
Stationary Engineers Local 39 Pension Trust Fund v. The Bank of New York Mellon
Corporation, et al., No. 12-CV-3067 (LAK), and Ohio Police & Fire Pension Fund, et al. v. The
Bank of New York Mellon Corporation, et al., No. 12-CV-3740 (LAK); (b) the Second Amended
Class Action Complaint, dated June 6, 2014, in Carver, et al. v. The Bank of New York Mellon, et
al., No. 12-CV-9248 (LAK) (“Second Amended Carver Complaint”); and (c) the Amended Class
Action Complaint, dated September 25, 2014, in Fletcher v. The Bank of New York Mellon, et
al., No. 14-CV-5496 (LAK) (“Amended Fletcher Complaint”). Provided, however, that nothing

herein shall prevent any Settlement Class Member from bringing any claim that is the subject of
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the tolling agreement entered into between Plaintiffs and BNYM dated December 19, 2014 (as
amended March 19, 2015).

9. Releases. Upon the Effective Date, each and every one of the Plaintiffs and the
Settlement Class shall be deemed by operation of law to have fully, finally, and forever released,
relinquished, waived, discharged, and dismissed, with prejudice and on the merits, each and
every one of the Released Claims against each and every one of the Released Defendant Parties,
and shall forever be barred and enjoined from commencing, instituting, prosecuting, or
maintaining any or all such Released Claims against each and every one of the Released
Defendant Parties in any forum of any kind, whether directly or indirectly, whether on their own
behalf or otherwise. All Released Plaintiff Parties shall be bound by the terms of the releases set
forth in this Order and Final Judgment and the Stipulation whether or not they actually receive a
distribution from the Net Settlement Fund.

10. Upon the Effective Date, each and every one of the Defendants shall be deemed
by operation of law to have fully, finally, and forever released, relinquished, waived, discharged,
and dismissed, with prejudice and on the merits, each and every one of the Released Defendant
Claims against each and every one of the Released Plaintiff Parties and Third-Party Defendants,
and shall forever be barred and enjoined from commencing, instituting, prosecuting, or
maintaining any or all such Released Defendant Claims against each and every one of the
Released Plaintiff Parties and Third-Party Defendants in any forum of any kind, whether directly
or indirectly, whether on their own behalf or otherwise.

11.  Notwithstanding Paragraphs 9-10 above, nothing in this Order and Final
Judgment shall bar any action by any of the Settling Parties to enforce or effectuate the terms of

the Stipulation or this Order and Final Judgment.

13
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12.  Nothing in this Order and Final Judgment shall prevent any Person that timely
submitted a valid request for exclusion from the Settlement Class listed on Exhibit A annexed
hereto from commencing, prosecuting, or asserting any Released.C]aim against any Released
Defendant Party. If any such Person commences, prosecutes, or asserts any Released Claim
against any Released Defendant Party, nothing in this Order and Final Judgment shall prevent
the Released Defendant Party from asserting any claim of any kind against such Person,
including any Released Defendant Claims, or from seeking contribution or indemnity from any
Person other than any Released Plaintiff Party or Third-Party Defendant, in respect of the claim
of that Person who is excluded from the Settlement Class pursuant to a timely and valid request

for exclusion.

13—Rte-H—Findine—Hre-Conrt—rdsamtTont rdes-thai-the-Settling Parfics ande.
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14. Binding Effect of Order and Final Judgment. Each Settlement Class Member,

including each Plaintiff, is bound by this Order and Final Judgment, including, without
limitation, the releases contained herein, regardless of whether such Settlement Class Member (1)
receives the Notice, (ii) obtains a recovery from the Settlement Fund, or (iii) objects to the
Settlement, this Order and Final Judgment, the Plan of Allocation, and/or Lead Settlement
Counsel’s motion for attorneys’ fees, reimbursement of Litigation Expenses, and any Service

Awards. The Persons listed in Exhibit A annexed hereto are excluded from the Settlement Class

14
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pursuant to their valid and timely requests for exclusion and are not bound by the terms of the
Stipulation or this Order and Final Judgment.”

15.  Use of this Order and Final Judgment. Except as set forth in the Stipulation

and in Paragraph 16 below, this Order and Final Judgment and the Stipulation, whether or not
consummated, and any negotiations, proceedings, or agreements relating to the Stipulation, the
Settlement, and any matters arising in connection with settlement negotiations, proceedings, or
agreements, shall not be offered or received against any or all of the Defendants or the Released
Parties for any purpose, and in particular:

(a) do not constitute, and shall not be offered or received against the
Defendants or the Released Defendant Parties as evidence of, or construed as, or deemed to be
evidence of any presumption, concession, or admission by the Defendants or the Released
Defendant Parties with respect to the truth of any fact alleged by Plaintiffs or any other
Settlement Class Member or the validity of any claim that has been or could have been asserted
in the Litigation or in any other litigation or proceeding, including but not limited to the Released
Claims, or of any liability, damages, negligence, fault, or wrongdoing of the Defendants or the
Released Defendant Parties;

(b) do not constitute, and shall not be offered or received against the
Defendants or the Released Defendant Parties as evidence of a presumption, concession, or
admission of any fault, misstatement, or omission with respect to any statement or written

document approved or made by the Defendants or the Released Defendant Parties, or against the

2 The request for exclusion by TCW Funds, Inc. (“TCW”) was submitted on behalf of only a
select number of accounts (now closed or dissolved) that TCW once managed. While those
specific accounts are excluded from the Settlement Class, the TCW accounts that remain part of
the Settlement Class and that are participating in the Settlement are bound by the terms of the
Stipulation and this Order and Final Judgment.

15
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Defendants, the Released Defendant Parties, Plaintiffs, or any other member of the Settlement
Class as evidence of any infirmity in the claims or defenses that have been or could have been
asserted in the Litigation;

(¢) do not constitute, and shall not be offered or received against the
Defendants or the Released Parties, as evidence of a presumption, concession, or admission with
respect to any liability, damages, negligence, fault, infirmity, or wrongdoing, or in any way
referred to for any other reason against any of the Defendants or the Released Parties, in any
other civil. criminal, or administrative action or proceeding, other than such proceedings as may
be necessary to effectuate the provisions of the Stipulation;

(d) do not constitute, and shall not be construed against the Defendants or the
Released Parties, as an admission or concession that the consideration to be given under the
Stipulation represents the amount which could be or would have been recovered after trial; and

(e) do not constitute, and shall not be construed as or received in evidence as
an admission, concession, or presumption against Plaintiffs or any other Settlement Class
Member that any of their claims are without merit or infirm, that a class should not be certified,
or that damages recoverable under the complaints in the Litigation would not have exceeded the
Settlement Amount.

16.  The Released Parties may file or refer to the Stipulation and/or this Order and

Final Judgment to (i) effectuate the liability protection granted thereunder, including, without
limitation, to support a defense or counterclaim based on principles of res Jjudicata, collateral
estoppel, release, good-faith settlement, or any theory of claim preclusion or issue preclusion or
similar defense or counterclaim; or (ii) effectuate the liability protections granted them under any

applicable insurance policies. The Released Parties may file or refer to the Stipulation and/or

16
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this Order and Final Judgment in any action that may be brought to enforce the terms of the
Stipulation and/or this Order and Final Judgment. All Released Parties submit to the jurisdiction
of this Court for purposes of implementing and enforcing the Settlement.

17.  Retention of Jurisdiction. The Court reserves and retains jurisdiction, without

affecting in any way the finality of this Order and Final Judgment, over: (i) implementation and
enforcement of the Settlement; (ii) the allowance, disallowance, or adjustment, on equitable
grounds, of any Settlement Class Member’s right to recover under the Stipulation, and any award
or distribution of the Settlement Fund; (iii) disposition of the Settlement Fund; (iv) the hearing
and determination of Lead Settlement Counsel’s motion for attorneys’ fees, reimbursement of
Litigation Expenses, and any Service Awards; (v) the hearing and determination of any motions
to approve the Plan of Allocation or the Distribution Order; (vi) enforcement and administration
of this Order and Final Judgment; (vii) enforcement and administration of the Stipulation,
including the releases and any bar orders executed in connection therewith; and (viii) other
matters related or ancillary to the foregoing.

18.  Termination. In the event the Settlement is terminated in its entirety or does not
become effective in accordance with the terms of the Stipulation for any reason, the Stipulation,
except as otherwise provided therein, including any amendment(s) thereto, and this Order and
Final Judgment, including but not limited to the certification of the Settlement Class provided in
Paragraph 4 above, shall be null and void and of no further force or effect, and may not be
introduced as evidence or referred to in any action or proceeding by any Person, and Plaintiffs
and the Defendants shall be restored to their respective positions in the Litigation as of February
13, 2015, and, except as otherwise expressly provided, Plaintiffs and the Defendants shall

proceed in all respects as if the Stipulation and any related orders had not been entered, and the
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balance of the Settlement Fund including interest accrued thereon, less any Notice and
Administration Costs paid or incurred and less any Taxes and Tax Expenses paid, incurred, or
owing, shall be refunded to BNYM.

19. Plan of Allocation. A separate order shall be entered regarding the proposed

Plan of Allocation. Such order shall not disturb or affect any of the terms of this Order and Final
Judgment.

20. Attornevs’ Fees, Litication Expenses, and/or Service Awards. A separate

order shall be entered regarding Lead Settlement Counsel’s motion for attorneys’ fees,
reimbursement of Litigation Expenses, and any Service Awards as allowed by the Court. Such
order shall not disturb or affect any of the terms of this Order and Final Judgment.

21, Administration of the Settlement. Without further order of the Court, the

Settling Parties may agree to reasonable extensions of time to carry out any of the provisions of
the Stipulation.

72, Consummation of the Settlement. The Settling Parties are hereby directed to

consummate the Stipulation and to perform its terms.

73, Entry of Final Judgment. There is no just reason for delay in the entry of this

Order and Final Judgment and immediate entry by the Clerk of the Court is expressly directed.

Dated: New,York, New York

T %///@pu

HONORABLE LEWIS A. KAP
UNITED STATES DISTRICT JUDGE

18
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| Exclusion No. | Name el City, State

I | Bridgewater & AssociatesInc. | Westport, Connecticut
2 | TCW Funds, Inc. (see FN 2, supra) | Los Angeles, California
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i {DOCUMENT
|ELECTRONICALLY FILED
{IDOC #:
UNITED STATES DISTRICT COURT || DATE FILED/SEP 2 4 701
SOUTHERN DISTRICT OF NEW YORK == —

IN RE BANK OF NEW YORK MELLON CORP.
FOREX TRANSACTIONS LITIGATION

No. 1

2-MD-2335 (LAK) (JLC)

THIS DOCUMENT RELATES TO:

Southeastern Pennsylvania Transportation Authority v.
The Bank of New York Mellon Corporation, et al.

International Union of Operating Engineers, Stationary
Engineers Local 39 Pension Trust Fund v. The Bank of
New York Mellon Corporation, et al.

Ohio Police & Fire Pension Fund, et al. v. The Bank of
New York Mellon Corporation, et al.

Carver, et al. v. The Bank of New York Mellon, et al.

Fletcher v. The Bank of New York Mellon, et al.

No

. 12-CV-3066 (LAK) (JLC)

. 12-CV-3067 (LAK) (JLC)

. 12-CV-3470 (LAK) (JLC)

. 12-CV-9248 (LAK) (JLC)

. 14-CV-5496 (LAK) (JLC)

[FROPOSFD]| ORDER AWARDING ATTORNEYS’ FEES, SERVICE AWARDS, AND
REIMBURSEMENT OF LITIGATION EXPENSES

This matter came on for hearing on September 24, 2015 (the “Settlement Hearing”), on

Lead Settlement Counsel’s motion to determine, among other things: (i) whether and in what

amount to award Plaintiffs” Counsel in the above-captioned action (the “Litigation™) attorneys’

fees and reimbursement of expenses in connection with the settlement of the Litigation, and (ii)

whether and in what amount to award Plaintiffs service awards in connection with their

representation of the Settlement Class. The Court having considered all matters submitted to it at -

the Settlement Hearing and otherwise; and it appearing that notice of the Settlement Hearing

substantially in the form approved by the Court was mailed to all persons and entities reasonably

identifiable as members of the Settlement Class, and that a summary notice of the Settlement
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Hearing substantially in the form approved by the Court was published in the national edition of
The Wall Street Journal and transmitted over PR Newswire pursuant to the specifications of the
Court; and the Court having considered Lead Settlement Counsel’s application for attorneys’
fees and expenses (the “Fee and Expense Application”) and all supporting and other related
materials.

IT IS HEREBY ORDERED, that:

1. This Order awarding attorneys’ fees and expenses incorporates by reference the
definitions in the Stipulation and Agreement of Settlement dated as of March 19, 2015, entered
into among Plaintiffs, on behalf of themselves and each Settlement Cléss Member, and
Defendants (the “Stipulation™) and all terms not otherwise defined herein shall have the same
meanings as set forth in the Stipulation.

2. The Court has jurisdiction to enter this Order awarding attorneys’ fees and
expenses, and over the subject matter of the Litigation and all parties to the Litigation, including
all Settlement Class Members.

3. Notice of the Fee and Expense Application was given to all Settlement Class
Members who could be identified with reasonable effort. The form and method of notifying the
Settlement Class of the Fee and Expense Application: (i) constituted the best notice practicable
under the circumstances; (i) was reasonably calculated, under the circumstances, t0 apprise
Settlement Class Members of the motion; (iii) constituted due and sufficient notice of the
Settlement to all Persons entitled to receive such; and (iv) satisfied the requirements of Rule 23
of the Federal Rules of Civil Procedure, the Constitution of the United States (including the Due
Process Clause), and all other applicable law and rules.

4. Settlement Class Members have been given the opportunity to object to the Fee
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In re Bank of New York Mellon Corp. Forex Trans. Lit. 12-md-2335 (LAK)

Rider 3 to Order Awarding Attorneys’ Fees, Etc.

5. Plaintiffs’ counsel are hereby awarded attorneys’ fees in the aggregate amount
of $83.75 million and reimbursement of out-of-pocket expenses in the aggregate amount of
$2,901,734.10. The attorneys’ fees awarded hereby are allocated among the relevant counsel as
follows based on the multipliers applied to each firm’s lodestar as proposed by Lead Counsel, which

are adopted by the Court:

Firm Lodestar Fees Awarding (and
approximate multiplier)

Lieff Cabraser

$20,256,579,50

$34,157,764 (1.686)

Kessler Topaz

$15,435,388.15

$26,027,124 (1.686)

Thornton Law

$1,600,683.00

$4,625,974 (2.890)

Hach Rose $2,989,868.75 $4,458,776 (1.491)
Hausfeld $2,578,086.50 $3,844,687 (1.491)
Murray Murphy $2,115,135,50 $3,154,291 (1.491)

Nix Patterson

$732,600.00

$1,092,523 (1.491)

ERISA Counsel (McTigue
Law; Beins Axelrod; Keller
Rohrback)

$6,388,860.66

$6,388,861 (1.000)

Total

$52,097,202.06

$83,750,000 (1.610)

SO ORDFRED
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

Case No. 11-cv-10230 MLW

____________________ X
ARKANSAS TEACHER RETIREMENT SYSTEM,
et al.,
Plaintiffs,
-against-
STATE STREET BANK AND TRUST COMPANY,
Defendant.
____________________ X
JAMS
Reference No. 1345000011
____________________ X
In Re: STATE STREET ATTORNEYS® FEES
____________________ X

June 16, 2017
8:14 a.m.

Before:

SPECIAL MASTER HON. GERALD ROSEN

United States District Court, Retired

Deposition of DANIEL P. CHIPLOCK, taken
by Counsel to the Special Master, held at the
offices of JAMS, 620 Eighth Avenue, New York,
New York, before Helen Mitchell, a Registered

Professional Reporter and Notary Public.

Veritext Legal Solutions

212-267-6868 www.veritext.com

516-608-2400



Case 1:11-cv-10230-MLW Document 401-9 Filed 07/23/18 Page 3 of 57

0> A T D o e e e e e e

6

1
2 reliability of the representations made
3 in the November 10th, 2016 letter from
4 David Goldsmith, Esq. of Labaton
5 Sucharow to the court;
6 "(c) the accuracy and
7 reliability of the representations made
8 by the parties requesting service
9 awards;
10 "(d) the reasonableness of the
11 amounts of attorneys' fees, expenses
12 and service awards previously ordered,
13 and whether any or all of them should
14 be reduced;
15 "(e) whether any misconduct
16 occurred in connection with such
17 awards; and, if so,
18 "(f) whether it should be
19 sanctioned."
20 So that's why we're here today.
21 EXAMINATION
22 BY MR. SINNOTT:
23 Q Dan, this will be a follow-up,
24 and seem very similar to the conversation that
25  we had approximately two months ago, but we are

212-267-6868

Veritext Legal Solutions
www.veritext.com

3 (Pages 6 to 9)
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10 12
1 Chiplock 1 Chiplock
2 charged with providing record evidence, and 2 class cases. The case that took the most amount
3 that's why we have a court reporter here, and, 3 of my time was the case we brought against the
4 hence, the formalities as well. 4 Bank of New York Mellon, which resolved in
5 A Understood. 5 2015 -- yes, 2015 -- and then the case against
6 Q So good morning, Dan. 6  State Street, which resolved in 2016.
7 Could you tell us a little bit 7 Q You mentioned a moment ago,
8  about your background, beginning with your 8 Dan, that you'd worked in mass torts --
9  education. 9 A Um-hum.
10 A Sure. My undergraduate 10 Q -- and personal injury and
11  education was at Columbia University. I 11  consumer matters, I believe you said. Could you
12 received my BA in anthropology in 1994. I then 12 describe very briefly the types of mass tort and
13  attended Stanford Law School, where I graduated 13 consumer and PI cases that you've worked?
14 in 2000, and then I commenced work at Lieff 14 A Yes.
15 Cabraser in September of 2000, and have been at 15 As far as mass torts and PI
16  the firm ever since. 16  cases go, early on in my career -- or I should
17 Q So your entire legal career, 17  say earlier in my career, I worked on several
18 practicing legal career, has been with Lieff? 18 cases where we represented individuals who had
19 A That's correct. 19  been injured as a result of the fen-phen diet
20 Q When did you become a partner 20  drug combination. I also had a number of
21 at Lieff? 21 clients, individual clients, who were injured as
22 A I became what's known as a 22 aresult of taking the prescription painkiller
23 non-equity or a junior partner in or about 2006, 23 Vioxx. I also worked on several cases involving
24 and I became a full partner in or about 2012. 24 Baycol, which was a cholesterol lowering drug.
25 Q And could you tell us, in very 25 Those are the personal injury
11 13
1 Chiplock 1 Chiplock
2 brief terms, the course of your practice at 2 cases that I remember off the top of my head.
3 Lieff Cabraser, what types of practice areas you 3 On a pro bono basis, I also
4 areinvolved in? 4 represented two individuals who suffered injury
5 A As far as practice areas go, I 5  on September 11th, 2001 at Ground Zero as part
6 have predominantly worked in the securities and 6  of the 9/11 Victims Compensation Fund cases.
7  financial fraud practice area at the firm. I've 7 And then in the consumer field
8  also done cases in the consumer practice area 8 1 worked early on in my career in a case
9 during my career at the firm. I've also worked 9 involving Fleet Bank credit cards, and it had to
10  on some mass torts cases during my career at the 10  do with credit card overcharging.
11 firm. 11 I also, to a certain degree,
12 Most of those cases have been 12 considered both the Bank of New York Mellon and
13  class cases. However, I have worked on several 13  State Street cases to be consumer cases. There
14 individual cases where the plaintiff was an 14 was some overlap in practice areas between the
15 individual or collection of individuals. 15  consumer field and the financial fraud field
16 Q With respect to your experience 16  when it came to those two cases in particular.
17 in recent years, have you had any experience in 17 Q Thank you.
18 foreign exchange cases? 18 From an overview perspective,
19 A Alot. I would say since 2012 19  could you tell us your role in the State Street
20  or 2011 the foreign exchange cases have been my 20  litigation, and what your duties were, in
21 primary focus at the firm. 21  general terms, in this case?
22 Q Can you tell us the names of 22 A As far as State Street is
23 the cases that you've worked on involving 23 concerned, I would say I was basically the
24 foreign exchange? 24 partner in charge of the case as far as Lieff
25 A There were essentially two 25  Cabraser was concerned, as far as our

212-267-6868
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14 16
1 Chiplock 1 Chiplock
2 involvement was concerned. So I attended all 2 Statute, and I remember being impressed at the
3 the mediation sessions, I was involved in 3 time that it was a very powerful -- it seemed to
4 crafting the allegations that were included in 4 be a very powerful statute for consumers,
5  both the first complaint we filed and in the 5 somewhat unique under Massachusetts law. And I
6 amended complaint that we filed. 6  kind of filed it away. And so when we were
7 (Mr. Toothman enters the room.) 7 looking at possible claims we could bring
8 A I was heavily involved in 8  against custody banks like Bank of New York
9  briefing on the motion to dismiss in that case. 9  Mellon or State Street, one of the theories we
10 1 attended argument on the motion to dismiss, I 10  hit on was consumer protection.
11  sat next to Mr. Goldsmith. 11 In the Bank of New York case it
12 I attended all hearings in the 12 was a little bit complicated because there were
13 case. There weren't that many, but I attended 13  two banks and they came from different parts of
14 the preliminary approval and final approval 14 the country, one in Pennsylvania, one in New
15 hearings in the case. 15  York.
16 I oversaw the general 16 In State Street it was made a
17  litigation effort at the firm in that case, 17  little bit more simple because you had a
18  which included coordinating with Kirti and the 18 Massachusetts-based bank. And I remember at
19  document reviewers in the case. So I 19  some point it dawned on me there was this
20  coordinated with Kirti and the document 20  statute I remembered from my prior work as a 2L,
21  reviewers in our case to handle all document 21  and I looked into it. And the more I looked at
22 review assignments that were allocated to our 22 it, the more promising it looked as a possible
23 firm. Ialso coordinated with my corollaries at 23 class-wide remedy.
24 the other firms on the case, so at Labaton that 24 Q When did you first consider 93A
25  would have been principally David Goldsmith and 25  as being a potential avenue to pursue in this
15 17
1 Chiplock 1 Chiplock
2 Mike Rogers, and at Thornton that would have 2 case?
3 been principally Mike Lesser, and also Evan 3 A I think it would be late 2010
4 Hoffman to a certain extent. 4 orearly 2011. So we filed the first complaint
5 Q So it would be fair to say you 5 in February of 2011, and I think I probably
6  had a significant role in this case both on 6 would have hit upon the idea probably in late
7 behalf of your firm, but also in partnership 7 2010. And I remember evangelizing the concept.
8  with the other firms? 8  And that -- that was true throughout the case,
9 A Yes. 9  too, that I was a constant advocate for that
10 Q As part of your involvement in 10  claim in particular as being solid for a number
11  the motion to dismiss briefing that you've 11  of reasons, both because it -- it was a great
12  described in your coordination with the 12 avenue, a great vehicle for obtaining relief,
13  attorneys at the other firms, did you develop a 13  and it also seemed to present a very promising
14 theory of damages in this case, or did you 14 vehicle for class certification.
15 contribute to that development of theory, and 15 Q And what was it about 93A that
16  could you tell us about that? 16  made it a great vehicle for relief?
17 A My principal contribution was 17 A Well, even the case law and
18 developing the Chapter 93A theory, which it came 18 commentary in Massachusetts describes Chapter
19  to us early on in the case, and I remembered it 19  93A as sui generis, it sort of stands on its
20  because I spent my 2L summer working for a solo 20  own, it's neither contract nor tort theory, it's
21  practitioner in Somerville, Massachusetts, who 21 basically an all-encompassing theory that's
22 did employment cases and civil rights cases, and 22  meant to address unfair or deceptive conduct,
23 in the course of my work there for him I did a 23  and it applies not only to individual consumers,
24 ot of legal research, and I came across the 24 but it can also apply to businesses who are
25  statute, the Massachusetts Consumer Protection 25 victimized, for lack of a better word, by that
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18 20
1 Chiplock 1 Chiplock
2 type of conduct in their inter-business 2 the State Street case, did you participate in
3 dealings. It offers double or treble damages if 3 preparing the fee petition?
4 the conduct is found to be willful or 4 A What I participated in was
5 intentional, and it also allows for prejudgment 5 preparing my own fee declaration. I do recall
6 interest, which I forget the exact number, but I 6  submitting modest comments to the omnibus
7 think it's fairly generous. So it's a powerful 7 declaration that Larry -- that Larry Sucharow
8  statute. 8  submitted.
9 Q In applying this statute, had 9 As far as the fee brief goes,
10  you had the opportunity to conduct a factual 10 and as far as everyone else's individual fee
11  review of some kind of records relative to State 11  declarations, I don't recall having input.
12  Street Bank? 12 I definitely did not have input
13 A Well, we didn't have much by 13 into anyone else's individual fee declaration
14 way of anything in terms of internal 14 because I didn't see them before they got filed.
15 documentation at State Street. What we did have 15 The fee brief itself, it's
16  were the whistleblowers' allegations as to what 16  possible I might have had comments to that, but
17  State Street had done. 17 I just don't recall.
18 There had been whistleblower 18 Q Al right, thank you.
19  cases filed in California -- and elsewhere, but 19 And also in the realm of
20 the one in California was the one that was 20 filing, of your involvement in this case, as far
21 unsealed and made public in October of 2009. So 21  as your responsibilities, did you participate in
22 we had that, and we also had our own analyses, 22 the drafting of a letter on November 10th, 2016?
23 which we had done by basically looking at the 23 A Idid.
24 mid-rate of foreign exchange trades for 24 Q  And what was your role in that?
25  particular clients over the course of years -- 25 A Ireviewed drafts that were
19 21
1 Chiplock [ |
2 well, looking at the actual trading prices for [ |
3 anindividual client's trades, and then l
4 comparing them to the mid-rate on [ |
5  contemporaneous days, and looking at patterns. [ |
6 And we were able to discern a |
7  pattern in pretty much every case we looked at l
8  that showed that prices tended to veer towards [ |
9  the extremities of the range of the day, and [ |
10 that they almost always worked against the B
11  interest of the client. So the client would [ ]
12 find themselves paying more on an everyday basis B
13 for their foreign exchange trades than they [ |
14 would otherwise had there been no unfair pricing B
15 going on. [ ]
16 Q And was that, at its essence, B
17 what this case was about, the range of time [ |
18 manipulation by State Street? B
19 A Yeah, essentially what the case [ ]
20  was about, we alleged that the bank consistently B
21  overcharged for foreign exchange trades that [ |
22 were done for its customers on an indirect [ ]
23 basis, or a custody basis as they called it. [ ]
24 Q And we'll get back to that B
25  later on, but as part of your overall duties in [ |
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22 24
[ | 1 Chiplock
[ | 2 was co-lead counsel for a nationwide class of
[ | 3 affected consumers in the Bank of New York
[ | 4 Mellon litigation.
[ | 5 We began by filing a class case
[ | 6 in California in federal court, in the Northern
[ | 7  District of California, before Judge Alsup.
[ | 8  That was a case that was brought on behalf of
[ | 9  pension funds that were unlawfully overcharged,
[ | 10 in our view, on their foreign exchange
[ | 11 transactions by the Bank of New York Mellon.
[ ] 12 Another firm, called Kessler
[ | 13 Topaz, filed a similar nationwide class case in
[ ] 14  the Eastern District of Pennsylvania.
[ | 15 These cases were both filed in
] 16 2011.
[ ] 17 In addition to that, and
[ | 18 subsequent to both of those filings, the United
[ ] 19  States District -- the United States Attorney
[ ] 20  for the Southern District of New York filed a
] 21 casein late 2011 against the Bank of New York,
[ ] 22 and they filed their case in the Southern
] 23 District of New York.
] 24 The New York Attorney General
] 25 filed a case either that same day or the day
23 25
1 Chiplock 1 Chiplock
2 Q Did Mr. Lieff have any prior 2 before, also in the fall of 2011, against the
3 history or contacts that Thornton found 3 Bank of New York. So there were a number of
4 valuable, based on your understanding of the 4 cases on file.
5 case? 5 The Bank of New York filed
6 A I think so. I think Bob had a 6  what's known as a multi-district litigation
7 good relationship with the then attorney general 7 petition which sought to centralize all the
8  of California, and/or his staff. 8 cases in the Southern District of New York.
9 Q Would that be Jerry Brown? 9  That petition was granted in 2012, whereupon all
10 A Yes. 10 the cases were centralized in front of Judge
11 Q What were the allegations in 11 Kaplan in that district, and as part of that
12 the California case with respect to State 12 centralization, Lieff Cabraser was appointed two
13 Street? 13 things: We were appointed co-lead counsel for
14 A They were essentially similar 14 the affected nationwide class of consumers, or
15 to what we alleged in the class case ultimately. 15  custodial customers of the bank; we also were
16 The California litigation 16  named to the executive committee overseeing the
17  alleged that State Street had unlawfully 17  entire litigation effort on behalf of plaintiffs
18 overcharged on foreign exchange transactions 18 inthat case. And there were three firms on
19 that were done on a custody or indirect basis 19  that executive committee; Lieff Cabraser was
20  for certain California funds. 20  one, Kessler Topaz was another, and the firm of
21 Q All right, thank you. 21 Bernstein Litowitz Berger & Grossman was the
22 Now, let me move you forward to 22 third. They were the lead counsel in a
23  the BoNY Mellon case and ask you what role Lieff 23 securities fraud lawsuit that had been brought
24 played in that particular litigation. 24 against Bank of New York.
25 A So ultimately Lieff Cabraser 25 So it was quite a massive
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26 28
1 Chiplock [ |
2 undertaking, and we were at the center of it [ |
3 all ]
4 Q  Describe the basic allegations [ |
5  against BoNY Mellon. [ |
6 A The central allegations there [ |
7 were very similar to the allegations in the [ |
8  State Street case. What we alleged was that the [ |
9  Bank of New York Mellon had consistently [ |
10  overcharged its custody customers for foreign [ |
11 exchange trades that they did on a standing [ |
12  instructions basis, which, in State Street [ |
13 lingo, would have been known as indirect FX or [ ]
14 custody FX. [ |
15 Q Were there any significant [ |
16 differences between the -- [ ]
17 MR. SINNOTT: Strike that. [ ]
18 Q With respect to the BoNY Mellon [ ]
19 case, you would agree that there were some [ |
20  significant similarities with the State Street [ ]
21  case that we're here on today; correct? [
22 A Very much so. What you had [ ]
23 were two custody banks who were essentially [ |
24 accused of doing the same thing, which was to [
25  basically price gouge their customers when doing ]
27 29
1 Chiplock 1 Chiplock
2 what they were referring to as sort of a 2 Lieff Cabraser clients -- clients of ours and
3 courtesy service. And in the process of 3 clients of our co-counsel's.
4 assuring customers that they would be providing 4 Q Were there retainer agreements
5  best execution, or using prices that were 5 with these clients and class representatives?
6  competitive, or based on interbank market prices 6 A Yes, there were retainer
7 at the time of the trade, instead of doing any 7  agreements. Lieff Cabraser had individual
8  of those things, they were basically charging as 8  retainer agreements with the Ohio funds. With
9 much as they thought they could get away with, 9  the Local 138 Fund, I believe the individual
10  essentially. 10  retainer agreement would have been with one of
11 Q Would it be fair to say, Dan, 11 our co-counsel, Hach Rose Schirripa & Cheverie.
12  that Lieff's experience in the California 12 Q Did those agreements address
13  action, and especially in the Mellon action, 13 attorneys' fees awarded if litigation was
14 allowed it to develop a baseline of familiarity 14 successful?
15 and expertise that it brought to the State 15 A With respect to the Ohio
16  Street case? 16  agreement, I'm trying to remember if there was
17 A Absolutely. 17  anactual cap put on it, or if it basically
18 Q Were there any significant 18  said, you know, we apply to the court and it
19 differences between either or both of those 19  would be up to the court's discretion, with the
20  prior cases and the Massachusetts case? 20  advice and input of the client. I just don't
21 A When you say, "either or both 21 remember.
22 of the prior cases," you mean the California 22 Q Okay. Thanks, Dan.
23  State Street case and the Bank of New York 23 Now, the Mellon case involved
24 Mellon case? 24 pretty intense discovery; is that a fair
25 Q Yes. 25 statement?
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2 A It certainly did. 2 things that you've described?
3 Q Could you describe that for us? 3 A Well, it was only different to
4 A The total number of depositions 4 the extent that in the Bank of New York Mellon
5 that were taken in that case, I think at the end 5 case they were obviously focused on individuals,
6 of the day, were in excess of 120. There were 6  and so when they were preparing a witness kit,
7  something north of 20 million pages of documents 7  they're looking specifically for compelling or
8  produced and reviewed in that case. 8  helpful documents that that witness might
9 The bank itself actually 9  actually know about, so they would be e-mails
10  took -- noticed and/or took more than 60 10 that the witness was copied on or documents that
11  depositions of -- many of them being of third 11 that specific witness may have drafted.
12  parties, but also a large number of them, 12 In the State Street case, we
13 frankly, being of our clients and our clients' 13 never got to the deposition phase, but what we
14  associates. It was a very, very hard-fought 14  did do was to have the staff attorneys prepare
15  |itigation. 15  very detailed memoranda on issues, issues that
16 Q And you described the document 16  we would wish to explore in depositions once
17  review. Can you tell us how that document 17  witnesses were identified, and we also wanted
18 review compared in complexity or scope with the 18 them to help us really home in on areas of
19  document review in the instant case, the State 19 follow-up discovery and document discovery, if
20  Street case? 20 the mediation were to end without a resolution,
21 A I would say that the State 21  and we were put into a posture where we had to
22 Street document review tracked very closely our 22 very quickly get the case ready so that we could
23  experience in the Bank of New York Mellon case 23  move to that next stage, which was depositions
24 up until the point that the State Street case -- 24 Q All right. Thank you, Dan.
25  that the efforts in the State Street case ended 25 What was Lieff's involvement in
31 33
1 Chiplock 1 Chiplock
2 because we had reached an agreement in [ |
3 principle. [ |
4 So, in other words, in the Bank l
5  of New York Mellon case, like the State Street [ |
6 case, we started out by doing document-by- [ |
7 document review, with experienced staff [ |
8  attorneys looking for documents that will help [ |
9  us to build our case, and also looking along the [ |
10  way for any documents that we think State Street [ |
11  might point to as supportive of its defense. [ |
12 That was very similar to what [ ]
13  we did in the Bank of New York Mellon case, up B
14 until the point where we dove into depositions. [ |
15  Then once we dove into depositions in the Bank [ |
16  of New York Mellon case, the effort got -- [ ]
17  entered, I would say, a separate stage, which B
18 was, I would say, preparation of the witness [ |
19  kits for witnesses that were being deposed or [ |
20  defended in that case. [ |
21 Q Are you able to say whether B
22 that preparation for depositions that staff [ |
23 attorneys were involved in in the Mellon case [ |
24 was substantively different from the work that [ |
25  they did in the non-depo preparation, the other B
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2 A I would say that we did. There 2 executive committee that oversaw the MDL.
3 was no actual case as far as I understand it. 3 So if you were to read the
4 What I understand happened -- and Richard and 4 executive committee appointment order, it would
5  Kirti would be the primary authorities on this, 5 name Elizabeth Cabraser of my firm, it would
6  but what I understand happened is 6 name Joseph Meltzer of Kessler Topaz, and it
l essentially reached a pre-filing 7 would name Steven Singer, who was then at
8  ‘resolution with State Street and obtained what I 8  Bernstein Litowitz Berger & Grossman, as the
9  believe may have been a hundred percent of its 9  three-member executive committee, but
10 alleged losses as a result of the conduct that 10  essentially what that meant was that the three
11 we outlined for them. 11 firms were overseeing the case, and so
12 Q So would you agree that that 12 functionally what that meant was I was the point
13  was a useful and valuable experience for the 13  person in the Bank of New York Mellon case.
14 firm? 14 Q And as point person, Dan, what
15 A Yes. 15  were your primary duties?
16 Q Previously you referred to the 16 A I would say everything that I
17  Mellon case and at some point Lieff being 17  said with respect to State Street earlier. So I
18  appointed as co-lead counsel; is that correct? 18  was principally responsible for coordinating our
19 A Yes. 19 efforts with co-counsel. I also, unlike in
20 Q Did that change Lieff's role in 20  State Street, had a tremendous amount of contact
21  the case, or the nature of its involvement in 21  and communication with the U.S. attorneys who
22 the Mellon case? 22 worked on that case and who were very actively
23 A Tthink it did, because when we 23 litigating against the Bank of New York Mellon,
24 started out in the California litigation we were 24 and we worked in pretty close partnership with
25  one of three firms, we were all growing equally, 25  them, frankly, throughout that litigation.
35 37
1 Chiplock 1 Chiplock
2 asit were, in the California litigation, so our 2 So I had very active day-to-day
3 co-counsel were the Thornton Law Firm out of 3 communications with all the attorneys in the
4 Massachusetts, and also Hausfeld LLP; 4 case, and the government attorneys, attending
5 predominantly they're lawyers based in San 5 all depositions, taking or defending many of
6  Francisco. So that was then. That was in 2011 6  them, and working closely with our staff
7  and early 2012. 7  attorneys and our -- the other attorneys doing
8 Once the cases got centralized 8  document review, to help develop the case and
9 in the Southern District of New York, Lieff 9  theories that would push us forward.
10 Cabraser, I guess, sort of emerged, along with 10 Q Did you also have
11 Kessler Topaz, who had brought the case in the 11 responsibilities ultimately with respect to a
12  Eastern District of Pennsylvania, as one of two 12  fee petition or petitions?
13 law firms that was appointed to be co-lead for 13 A Yes.
14  all affected consumers. And the Thornton Law 14 Q If you could describe what
15  Firm and Hausfeld LLP continued to work on the 15 those were in the Mellon case.
16 case, but my firm took on an additional 16 A So my principal cohort at
17  leadership role overseeing all of the cases, and 17  Kessler Topaz and I were primarily responsible
18  with that came more responsibility and more 18 for drafting the fee petition in the Bank of New
19  authority. 19  York Mellon case. I also had help, substantial
20 Q And who was Lieff's primary or 20  help, from attorneys in my office in drafting
21  point person in that lead counsel role? 21  those papers, as did my colleague at Kessler
22 A I was. 22 Topaz, I'm sure. But as co-lead counsel, we
23 I was the principal day-to-day 23 were responsible for basically putting that
24 point person on the case. Elizabeth Cabraser 24 package together, and in collecting individual
25 was the individual who was appointed to the 25 fee declarations from our various colleagues in
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2 that case. 2 be responsible in cases such as this for
3 Q And in collecting those 3 periodically reviewing hours and fees spent by
4 individual fee declarations, did you compare 4 other attorneys -- other firms, as well as its
5 them? 5 own?
6 A We looked at them closely, yes, 6 A I would say it's good practice
7 we did. 7  todo so.
8 Q What were you looking for as 8 Often -- I know in the Bank of
9  you looked at them closely? 9  New York Mellon case, I think it was actually
10 A We were looking to make sure 10  written into the order appointing us as lead
11 that, to the best of our ability, that time that 11  counsel that we would periodically do that.
12 related to things like the actual fee petition 12 Q Now, Dan, earlier you talked
13  were not included. We also, I believe, asked 13 about how Lieff was able to build on its
14 everyone to exclude timekeepers who had put in 14 valuable experiences in other cases to include
15 less than ten hours on the case, I think. I 15 the California case and the Mellon case leading
16 think that was the cutoff that we used. 16  up to the instant case. How did Lieff avoid
17 We also, in that case, asked 17  duplication of effort on these cases? Because
18 everyone to divide up their time into 18 there was overlap; correct?
19 categories. I think we had ten categories of 19 A Overlap between the State
20 time in that case, whether it be different types 20  Street and Bank of New York Mellon cases?
21  of discovery or attendance at hearings, or 21 Q Yes.
22 communications with colleagues and general 22 A How did we avoid duplication in
23  strategy time. We broke out that time into 23 those two cases?
24 categories so that the judge could get a good 24 Q Yes.
25  idea of what we had spent five years -- or 25 A I'm not sure I understand how
39 41
1 Chiplock 1 Chiplock
2 whatever -- four years doing, and making sure 2 there would be duplication. I think, if
3 that nothing looked too out of kilter. 3 anything, the efforts in Bank of New York Mellon
4 Q In that case, Dan, was there 4 in particular very helpfully informed our
5  any sharing of document reviewers? 5 efforts in State Street, and if anything made
6 A Not that I recall. 6  our efforts in State Street more efficient as a
7 Q As part of your role in 7 result.
8  comparing the fee petitions, did you try to look 8 Q And was there an effort to
9  for duplication of hours? 9  segregate work that was done on one case from
10 A Well, T certainly looked to 10  being included in the billing of another case?
11 make sure that no hours were being duplicated on 11 A We did not include any effort
12 our side, on the Lieff Cabraser side. 12 spent on the Bank of New York Mellon case in the
13 I think -- I'm not sure how 13  State Street fee application.
14 we -- since no individuals were crossed between 14 Q And the same could be said for
15 firms, or overlapped between firms, that wasn't 15  work done on other cases as well?
16 anissue in the Bank of New York Mellon case. 16 A Yes, that would be true.
17  We did not share staff in the Bank of New York 17 I mean, I will say in very
18 Mellon case the way we did in State Street, so 18 early days, let's say in 2008 or 2009, we may
19  that was not an issue. 19 have looked at the behavior of custody banks
20 Q Would you agree that it's 20  overall, and there may have been work that could
21 reasonable to expect lead counsel in a matter to 21  equally have applied to State Street versus Bank
22 ensure accuracy of fee petitions? 22 of New York Mellon, because we were looking at
23 A Yes. 23  whether this was an industry-wide practice. So
24 Q And this is more of a long-term 24 in early days, like 2008 or 2009, it's possible
25  strategic question, but should lead counsel also 25  that there was time that we devoted that would
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1 Chiplock [ |
2 have been helpful to either case, because we [ |
3 were still developing this theory about -- about [ |
4 the industry and what we suspected was a [ |
5  practice that was common to participants in that [ |
6 industry. [ |
7 Q  Would that include expert [ |
8  review of foreign exchanges and -- [ |
9 A Ibelieve we worked with [ |
10  outside consultants, yes. [ |
11 Q  And how would you determine to [ ]
12 which case such overlapping review or research [
13  should be applied? [ ]
14 A Whichever case it seemed more [ ]
15 applicable to. I mean, it's -- I mean, I will [ ]
16  say this, we did not include the same time in [ ]
17  two different cases. So the decision -- if we [ ]
18  were to look back to 2008, into really early [ ]
19  days, that time would be either allocated to one ]
20  case or the other; it wouldn't fall into more ]
21  than one bucket. ]
22 And so in early days we did [ ]
23 work with consultants, who were helping us to ]
24 ook at pricing patterns, and Kirti Dugar ]
25  himself, at our firm, was able to also do work [ ]
43 45
1 Chiplock 1 Chiplock
2 on those types of analyses, with the help of 2 ensuring that State Street document review
3 data that was supplied or shared with outside 3 versus Bank of New York Mellon document review
4 consultants. 4 was done correctly?
5 So -- now I'm forgetting what 5 Q Yes.
6  the question was. 6 A That would ultimately fall to
7 Q I think you answered the 7  me.
8  question. 8 Q Let me bring you forward, Dan,
9 A All right. 9  to Lieff's involvement in the State Street
10 Q Let me follow that up, Dan. 10 litigation, and ask you how that came about.
11 Whose responsibility at Lieff 11 How did Lieff come to be involved in the other
12 was it to ensure that document review or expert 12 firms?
13  work or research was assigned to the appropriate 13 A In the State Street case?
14 case? 14 Q Yes.
15 A To State Street or Bank of New 15 A My understanding is that for
16  York Mellon? 16 the class litigation we were associated -- Lieff
17 Q Yes. 17  Cabraser was associated into that case, I would
18 A To be honest, I'm not sure I 18 say, in late 2010, after we were advised that
19  understand the question. 19  Labaton had a client who was interested in
20 The document review -- I guess 20  proceeding as a proposed class representative in
21  the responsibility for assigning out document 21  that case.
22 review principally was mine, in either case; 22 Q And who was that client?
23 T'll say that. But there wouldn't have been 23 A The Arkansas Teachers
24 overlap in document review in those two cases 24 Retirement System.
25  because they were different cases, and the 25 Q It's fair to say that Lieff did
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1 Chiplock 1 Chiplock

2 not have a client; correct? 2 had a microphone, Brian, we'd

3 A Not in the State Street class 3 accommodate that, but I will move the

4 litigation, no. 4 phone closer to the witness, and I'll

5 Q Had you participated in other 5 ask the witness to keep his voice up.

6 class actions in which the firm didn't have a 6 Okay?

7  client? 7 MR. MCTIGUE: Thank you.

8 A I'm sure my firm has. I mean, 8 MR. SINNOTT: Sure.

9  I'm sure my firm has been associated in class 9 Q Were there any non-monetary
10 litigation where the firm itself did not have 10  outcomes that Lieff was hoping to derive from
11  the individual client relationship. I'm sure 11  the State Street case?

12 that's happened. 12 A Non-monetary outcomes?
13 Q Is it fair to say that clients 13 I would say principally the
14 are pretty valuable in cases such as this? 14  objective was to obtain reform in how custodial
15 A Yes. Idon't have a case 15  banks conducted their business vis-a-vis their
16  without a client. And, also, I would say the 16  customers. I would say that would be the chief
17  firm that has the client relationship usually 17  non-monetary outcome that would have been
18 has -- 18 desired as a result of litigation.
19 (Brian McTigue joins the 19 Q  And earlier you had referred
20 conference call) 20  to -- regarding the State Street case, as being
21 MR. SINNOTT: Welcome, Brian. 21  a consumer case in some respects. Would that be
22 We're about an hour into the 22 consistent with that objective?
23 examination of Dan Chiplock. 23 A I think of it that way, yes.
24 MR. MCTIGUE: All right. 24 Q  And what skills or
25 A So I think, as I was saying, 25 institutional knowledge did Lieff bring to the
47 49

1 Chiplock 1 Chiplock

2 yeah, the firm that has the client, so to speak, 2 case that were most important, in your view?

3 often has, you know, a certain cache, a certain 3 A I may be repeating myself, but

4 role in the case, that they might not otherwise 4 1 think it would be the skills and knowledge

5 have. 5 that we had developed over the course of, at

6 Q What did Lieff bring to the 6 that point years, in developing the custodial

7  table -- and I know some of this will be 7  foreign exchange overpricing theory.

8 redundant, but if you can tell us at the outset 8 We also brought counsel who

9  of State Street and this partnership with the 9  were very experienced in class action litigation
10  other firms, what was Lieff bringing in the 10  practice.

11  absence of having a client? 11 We also brought a diversity of

12 A I would say two or three 12 practice areas -- experience in a diversity of

13  things. We brought class action expertise, 13 practice areas in our firm. We didn't just do

14 which Labaton no doubt had also. We also 14 financial fraud cases, we also did consumer

15  brought resources, which Labaton also had. We 15 cases and other types of cases, and like I said
16  also brought a deep institutional knowledge of 16 earlier, this case in particular was sort of a

17  foreign exchange that we had obtained up to that 17 hybrid, if you will. It wasn't -- it wasn't a

18  point by having worked on the whistleblower 18  securities fraud case, that's for sure, but it

19 investigations and in developing a companion 19 was a case that largely involved large financial
20  case against Bank of New York Mellon. 20 institutions, and their relationship to what

21 MR. MCTIGUE: I can't hear 21 were largely institutional clients, who also

22 Dan's words. If he could speak closer 22 tended to be somewhat sophisticated themselves.
23 to the microphone, or more directly 23  So it wasn't your run-of-the-mill consumer case,
24 into it. 24 it was a -- it was sort of a hybrid of both

25 MR. SINNOTT: All right. If we 25  types of cases.
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50 52
1 Chiplock [ |
2 Q  Allright, thank you. [ |
3 And beyond the experience that [ |
4 the firm as an entity brought into the State l
5 Street case, is it fair to say that many [ |
6 individual employees of Lieff who had worked on l
7 the California and case and [ |
8  the Mellon case also worked on the State Street l
9 case? [ |
10 A Yes, that's fair to say. [ |
11 Q So they brought with them some [ |
12 very useful and effective skills from their work [ |
13 in the previous cases? [ |
14 A Iwould say that's true. And [ |
15 it became more and more true as the case wore [ |
16  on, because the Bank of New York Mellon case was [ |
17  being very actively litigated throughout the [ |
18 2012 to 2015 time frame, and so that experience [ |
19  only grew and grew, as we were actively [ |
20  litigating that case while simultaneously [ |
21  mediating the State Street case. [ |
22 Q Would it be fair to say also [ |
23 that documents obtained in those earlier cases [ |
24 would, in many cases, be relevant to the foreign [ |
25 exchange case at State Street? [ |
51 53
1 Chiplock 1 Chiplock
2 A Yes. In particular, in the 2 universe, but substantive ones that were
3 State Street case we ultimately -- State Street 3 pondered or seriously considered?
4 agreed to essentially reproduce the documents it 4 A And this is where my
5  had produced in the California Attorney 5  experiences with Bank of New York Mellon might
6  General's case to us -- and when I say "us," 6  start to bleed over into State Street.
7 mean the firms prosecuting the State Street 7 I know in Bank of New York
8 class case -- so that we could review those 8  Mellon we asserted an unjust enrichment theory
9  documents. 9  and a breach of the covenant of good faith and
10 Q And I would imagine that was fair dealing theory, both of which were
11  extremely helpful? ultimately dismissed because there's law in many
12 A It was helpful to have those jurisdictions that says if you have a contract,
13  documents, that's for sure. you can't -- you either bring a contract claim
14 Q So would you agree with me that or you bring one of those claims; you can't
15 there was, because of the evolving nature of bring both. And even if -- in some
16 litigations in these cases, there was an overlap jurisdictions you can't even bring them in the
17  in experiences and in resources from those alternative. But I don't remember, frankly, in
18 earlier cases that were brought to bear in the [ |
19  State Street case? [ |
20 A Yes. The resources and [ |
21  experience that we acquired in the Bank of New [ |
22 York Mellon case certainly helped to inform our [ |
23 efforts in the State Street case. [ |
24 Q All right. Thank you, Dan. [ |
25 Earlier you talked about the [ |
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2 2 street-type consumer, the individual consumer
l 3 who's been defrauded by an unfair or deceptive
| 4 trade practice. Section 11 is the section
[ | 5 that's brought to bear on business-to-business
[ | 6 type dealings. And, I'm sorry, but I can't
l 7 remember which one we asserted first.
l 8 We asserted one of them, and
| 9  then I believe for our amended complaint we
B 10 asserted both, because we felt there was a
[ ] 11  colorable basis for doing so.
[ ] 12 Q So just trying to round out and
[ ] 13 make it a more comprehensive allegation?
[ ] 14 A Yeah. And I think the thinking
[ ] 15 was, you know, Arkansas could be looked at two
[ ] 16 different ways -- I'm talking about the Teachers
[ ] 17  Retirement System, the plaintiff in the case.
[ ] 18 They were a public pension
[ ] 19 fund. They were not a prototypical business
[ ] 20 that was in the -- you know, in the business of
[ ] 21 making money for itself. And we identified some
[ ] 22 case law that permitted non-profit entities,
. - 23 which is what we were analogizing the pension
[ ] 24 fund to, proceeding under Section 9 rather than
[ ] _ 25 under Section 11. And that was a good thing
55 57
1 Chiplock 1 Chiplock
2 some months subsequent to the filing of the 2 from a plaintiff's perspective because Section 9
3 consumer case -- I'm calling it "the consumer 3 was arguably more liberal, it presented a better
4 case" for lack of a better word. There was no 4 vehicle potentially for obtaining literally the
5  contact with ERISA counsel before they filed 5 pleading burden -- the pleading and proof burden
6  that case. 6 was arguably lower under Section 9 than it was
7 So the only quote-unquote 7  for Section 11, although the law was a little
8  strategizing that would have taken place with 8  bit fuzzy on that.
9  ERISA counsel would have been during the course 9 I think Judge Saris had a
10  of the mediation that followed after the cases 10 famous quote about Section 9 and Section 11,
11  were brought together. 11 saying that the difference between them was as
12 Q Now, you testified earlier 12 clear as mud.
13 about the 93A analysis that was done. 13 Q Well, thank you for making it
14 Is it fair to say that Lieff 14  slightly clearer than mud with that explanation.
15 was the principal drafter of those claims? 15 Substantively -- substantially clearer than mud,
16 A I think so, yes. 16 1Ishould say.
17 Q And is it fair also to state 17 Were there concerns, Dan, at
18 that initially it was Section 9 of 93A that was 18 this stage about your ability to certify as a
19  alleged? 19 nationwide class under 93A?
20 A I'm trying to remember which 20 A There were because there aren't
21 came first. 21 awhole lot of cases out there -- I would say
22 Q Okay. 22 there aren't very many cases out there where a
23 A So there are two sections, 23 nationwide class has been certified under one
24 there's Section 9 and there's Section 11. 24 state's consumer protection law in federal
25  Section 9 applies more to sort of the man on the 25  court.
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2 I always felt we had a fighting [ |

3 shot, we had a good shot, under this statute; [ |

4 that if any statute gave you the capacity to do [ |

5 that, it was this one, and it was under these [ |

6 facts, because State Street was a Boston-based [ |

7 bank and all of the quote-unquote bad behavior [ |

8 that we were alleging was centralized in Boston. [ |

9  So that was the belief. [ |
10 Q  And in addition to that [ |
11  particular challenge that you just described [ |
12 with certification, were there any potential [ |
13  minefields, legal hurdles or weaknesses in the [ |
14 case that you and the other firms were aware of [ |
15  at the time? [ |
16 A Yes. [ ]
17 Q  Could you describe those? [ |
18 A .IPLE
| |
[ | N
| |
[ | N
| |
[ | N
| |
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Chiplock

Chiplock

LU L[] | [ S

ENEEEEEEEEEEEEE N ceseme- -

And with the ERISA firms
17  becoming involved, did that create any other
18  concerns for the life of the case?

19 A Well, yeah, one potential

20  concern is that -- and I'm not an ERISA

21  specialist, but my understanding is that there
22 s at least an argument, and some case law on
23  this, that ERISA preempts other causes of

24 action, other claims for -- like, I don't think

25 you can bring a cause of action under ERISA to
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2 seek a certain relief or to correct a certain 2
3 type of conduct and simultaneously do that under l
4 other types of statutory regimens, or common law I
5  regimens even. [ |
6 I'm getting a little bit out of [ |
7 my depth because I'm not an ERISA lawyer, but I l
8  know that preemption is a possibility. There I
9  may have been instances where people have been I
10 able to do both in a case, but I know preemption B
11 s raised as a possibility once you bring ERISA [ |
12 into the picture. B
13 Q Any other weaknesses or issues [ |
14 that you can recall. [ ]
15 A About ERISA claims? 15 Q What was the tenor of those
16 Q No, about the case as a whole. 16  mediation sessions?
17 A About the class case as a 17 A They were hard fought. I would
18 whole? 18 say at times we grew frustrated over the course
19 Q Yes, and the allegations that 19  of the mediation.
20  were being brought. 20 They remained collegial. I
21 A There may be more, but I've 21 have to tip my hat to Wilmer Hale in particular
22 told you a lot. 22 because I think they did a very good service for
23 Q  And you've testified that 23 their client. And I know that because I lived
24 counsel for State Street was aware, by and 24 through Bank of New York Mellon.
25  large, of these defenses? 25 What Wilmer Hale was able to do
67 69
1 Chiplock 1 Chiplock
2 A They were very capable and 2 was essentially to resolve those claims short of
3 experienced counsel. 3 the all-out roar that took place in BoNY Mellon,
4 Q And in light of counsel on the 4 and short of alienating custody customers, which
5 other side and this -- the number of challenges 5 I believe happened in Bank of New York Mellon,
6 that you faced, let me ask you how these 6  and spending what I'm sure must have been north
7  factored into the litigation strategy and/or 7 of a hundred million dollars worth of legal
8  mediation strategy that you pursued. 8 expenses. So -- I think Wilmer Hale did a good
9 A I'm sorry, can you repeat that? 9  job, and I have to tip my hat to them.
10 I wantto... 10 We fought with them hard during
[ | I 11  the mediation, and I think the mediator himself
B 12 would -- would second that.
[ | 13 Q Dan, let me just show you an
[ | 14 e-mail dated May 9th, 2014, from you to Jonathan
[ | 15  Marks.
B 16 And who was Jonathan Marks?
[ | 17 A He was the mediator in our
[ | 18 case.
[ | 19 Q And I see you've cc'd a number
B 20  of counsel, including Mike Rogers, Mike Lesser,
[ | 21 David Goldsmith, Larry Sucharow, Michael
[ | 22 Thornton and Lynn Sarko on this, and there may
[ | 23 be others that I've missed.
B 24 Could you take a look at this?
. 25 A Sure.
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Q Just take your time, but
refresh your memory as to that.
(Pause)
MR. MCTIGUE: Could you give me
the date of that e-mail?
MR. SINNOTT: May 9th, 2014.
MR. MCTIGUE: Thank you.
A Yes, I've looked at it.
Q Is it fair to say that you're
forwarding a PowerPoint presentation to Marks?
A Yes, I believe that's what I
was doing here.
Q Describe, if you would, the
substanc

O©CoOoO~NOOULA WNP
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|

Chiplock
that back.

And in addition to the treble
damages, Dan, that 93A can provide, would you
agree that 93A, statutorily at least, provides
for the potential inclusion of legal fees?

A

[ L] ]| | e

Q Okay, thank you. TI'll take
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were never any issues.

The -- as far as damages go, I
think I spoke earlier that ERISA at least
creates the possibility of preempting other
causes of action, and so from a personal
standpoint, from my own standpoint, I may have
felt some frustration at the outset that here we
had this great unifying theory that linked
together all affected custody customers at the
bank, which was 93A and breach of fiduciary
duty, but once you introduced ERISA you
potentially vulcanize and create a class of

O© 00 ~NOO O~ WNDNEPR

e el
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14 customers that might not get the benefit of the

15  consumer law because they're now in this ERISA

16  bucket.

17 But that was, like, an initial

18 impression I had at the outset. But once those
Q Dan, you've already answered a 19  cases were filed and under way, and we were

N
o

couple of questions on this, but let me just
talk about coordination with ERISA counsel in
this matter.

What was the general working
relationship that Lieff had with ERISA counsel?

essentially thrown together for purposes of
mediation, we knew we were in it together. We
knew the ERISA cases were not going away unless,
you know, they lost on a motion to dismiss, you
know, which never got adjudicated, but as long

N NN
WN P
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i

25 A What was it? 25  as they were there, we needed to work together,
75 77
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2 Q Yes. 2 and that's what we did in crafting the

3 A So I would say my principal 3 resolution that we did.

4 contact on the ERISA side would have been Lynn 4 Q Now, I believe earlier, Dan,

5  Sarko throughout both the Bank of New York 5  you made reference to informal discovery in the

6 Mellon and the State Street cases. And in State 6  State Street case.

7  Street I also had a fair amount of dealing with 7 Is that a fair

8  Carl Kravitz, and I also dealt with Mr. McTigue. 8  characterization, that the discovery was

9 Q All right. 9  informal as part of the mediation and attempt to
10 And were there conflicting 10 resolve this?
11 theories of recovery with the ERISA counsel? 11 A Yeah, we referred to it, I
12 A I think ERISA just had its own 12 guess, as information exchange. So although I
13  statutory regimen and its own -- its own damages 13  believe the parties did exchange document
14 regimen, which I'm not that well versed in. 14 requests, what we got were productions that the
15 I don't think it provides for 15 bank was willing to make because it had already
16  double and treble damages. I think it has its 16  produced them in other cases. And it was a
17  own damages measure, but beyond that I'm not 17  substantial amount of material, but these were
18 really qualified to say. 18 not productions that State Street had gone out
19 Q Were there any tensions between 19  and collected and reviewed and made specifically
20 Lieff/Labaton/Thornton on the one hand and ERISA 20 for us. These were productions that they had
21  counsel on the other hand, either because of 21  done in the California case, and also in another
22 differing theories of damages or personalities? 22  federal case that was pending in the District of
23 A Personality-wise, I would say 23 Massachusetts, the Hill case, which was a
24 by and large we all got along very well. I 24 securities fraud case. And I believe there may
25  would say in particular with Lynn and Carl there 25  have been some materials produced to regulators
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2 also included in what they produced to us. So 2 Q And was that another potential
3 that was the universe of what we received. 3 weakness or challenge in the case, was the
4 Q All right. 4 Department of Labor's monitoring or oversight
5 And did the ERISA firms play 5 and potential intervention?
6 any role in this informal discovery? 6 A I wouldn't call it a weakness
7 A They were there during the 7 of the case other than it was an additional
8  mediation sessions when it was negotiated that 8 layer of consideration that we collectively as a
9  we would get these documents to review. 9  group needed to take into account, that -- in
10 Q Do you recall ERISA client 10  other words, there were state actors, there were
11  contracts and RFP responses being included in 11  regulatory actors who had specific interests
12 the informal discovery? 12 that needed to be taken into account in order
13 A We definitely got numerous RFP 13 for a global resolution to be put together, and
14 responses, and some of them would have been with ultimately to succeed.
15 ERISA clients.
16 Q Do you know who requested these
17 documents?
18 A Who requested the ERISA
19  contracts? (Special Master Rosen enters
20 Q Yes. the room.)
21 A The requests that we made were A So all of these cases are
22 for all custody contracts. The fact that ERISA intertwined, and State Street's been consistent
23 contracts were included in what was produced to about that from the get-go, that for there to be
24 us was not the result of any special request for a resolution of any of the cases, they all need
25  ERISA contracts that I can recall. to be resolved.
79 81
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2 Q Did you delegate any 2 Q All right, thank you.
3 substantive work to the ERISA firms? 3 Were there any legal
4 A I did not. And I don't recall 4 discussions with the ERISA firms before the
5 any -- you mean document review work? 5  Henriquez complaint was filed in November 2011?
6 Q For example, yes. 6 A No, there were not.
7 A No, I'm not aware of any 7 Q How about before the Andover
8  document review being delegated to the ERISA 8  complaint was filed in 2012?
9 firms. 9 A I was not part of any
10 Q How about research or 10  conversation that I can recall.
11 pleadings? 11 Q And was the --
12 A No pleadings. 12 MR. SINNOTT: Strike that.
13 No research that I can recall. 13 Q What was the platform that was
14 So essentially what I recall 14 used for document review in the State Street
15 the ERISA firms being principally responsible 15 case?
16 for was advocating in the mediation context for 16 A So the vendor that we used was
17  ERISA causes of action and the strength of ERISA 17  Catalyst, which is an outside vendor, and they
18 as a vehicle for certifying a class of ERISA 18 provide a document review platform, if you will,
19  clients specifically, and obtaining relief for 19 for online document review.
20  ERISA dlients. 20 Q And was that database, Catalyst
21 The ERISA firms also liaised 21  database, hosted by your firm?
22 with the Department of Labor to ameliorate any 22 A It was, in San Francisco.
23 concerns the Department of Labor may have with a 23 Q And was it shared with Labaton
24 global deal that could implicate the interests 24 and Thornton?
25  of ERISA clients of the bank. 25 A Yes, it was.

212-267-6868

21 (Pages 78 to 81)

Veritext Legal Solutions

www.veritext.com

516-608-2400




Case 1:11-cv-10230-MLW Document 401-9 Filed 07/23/18 Page 22 of 57

82 84

1 Chiplock 1 Chiplock

2 Q Was it shared with the ERISA 2 discussion as to what percentage of fee award

3 firms? 3 the ERISA firms should receive?

4 A I can't remember. They may 4 A Yes.

5  have had user accounts, I just can't remember. 5 Q And describe that.

6  Kirti may know. 6 A So there was an agreement that

7 Q Do you recall whether documents 7 was entered into at a certain point of time --

8  were shared with the ERISA firms? 8  now I'm forgetting what year it was -- that

9 A The documents produced by State 9  allotted 9 percent of any total fee ultimately
10  Street? 10 awarded by the court to ERISA counsel.
11 Q Documents produced as a result 11 Q And do you recall what the
12 of document review. 12  basis was for the 9 percent number?
13 A Our work product, in other 13 A The basis was what we -- it was
14 words? 14 our best understanding of what we believed the
15 Q Yes. 15 overall trading volumes, and in connection with
16 A I don't believe so -- well, 16 that the total estimated damages, that would
17 only to the extent that documents were discussed 17  inure to ERISA plaintiffs -- or ERISA customers
18 in the course of the mediation, where everybody 18 as a percentage of the total group.
19  was present, then, yes. But outside of that, we 19 Q At some point, Dan, close to
20  did not really work with the ERISA firms on 20 the final settlement of this case, was that
21 document review. 21  percentage changed?
22 Q What was the role of ERISA 22 A Yes. I believe we agreed
23 counsel in this case, as you would characterize 23 amongst the three firms -- the three principal
24 it? 24 firms leading the consumer side of the case, we
25 A So principally I would just go 25  agreed that ERISA counsel should get 10 percent,

83 85
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2 back to what I said before, which is to advocate 2 rather than 9 percent.

3 for ERISA clients specifically as being the 3 Q And what was the basis for that

4 beneficiaries of this ERISA regimen, and the 4 increase?

5  special fiduciary duties that inure to ERISA 5 A I think -- the best of my

6 clients under ERISA. 6 recollection is that Larry suggested it, and

7 That would be one. And the 7 that it was in recognition of the efforts that

8  other would be to liaise with the Department of 8  Lynn Sarko in particular, but also Carl, had

9  Labor, and to be sure that the Department of 9  made to work with the Department of Labor and
10  Labor's concerns about any global deal were 10  to -- and to answer their questions, because the
11  adequately addressed to the department's 11 Department of Labor had many questions. And
12 satisfaction. 12 even if we felt that the overall universe of
13 Q Did the ERISA firms play a role 13  affected customers was relatively small
14 in mediation? 14  vis-a-vis the whole, the department
15 A Yes. 15  understandably wanted to be sure that its
16 Q And what was that role? 16 clientele, for lack of a better word, were
17 A Principally what I just said. 17  getting what they deserved under the settlement.
18 1 would just be repeating what I just said. 18  And Lynn in particular has a lot of experience
19 Q Al right. 19  with the Department of Labor, and -- so we just
20 Nothing beyond that? 20  agreed to increase the percentage from 9 to 10.
21 A Not really. 21 Q So that universe of customers,
22 Q Were the ERISA firms part of 22 as you describe it, or trade volume, did not
23 the finalization of the term street? 23  play a role in the increase?
24 A I believe so. 24 A It may have. And the reason I
25 Q At some point was there a 25  say "may have" is that our understanding of the
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2 total trading volumes shifted over time. 2 Q And you mentioned a Hill
3 I think early on in the case, 3 case--
4 just based on discovery that was produced to us 4 A Yes.
5 by the bank, the total trading volume for ERISA 5 Q -- as being a second production
6  plans looked to be very small; it was like 3 to 6  of documents.
7 4 percent. And then if you factored in -- if 7 A That was the second large
8  you factored in funds associated with group 8  production. Understand, there may have been --
9  trusts, it went up a little bit, but not that 9  there may have been some discrete productions of
10 much. 10 data and documents apart from those, but those
11 But then towards the tail end 11  were the two big productions I recall, and the
12 of the case, State Street came back to us and I 12 Hill production came in towards the end of 2013,
13  think said they may have underestimated the 13 I believe.
14 total volume of what would be considered ERISA 14 Q Do you remember how many
15  volume if you factor in all of the group trusts, 15 documents or pages were produced in that
16  and I think the Department of Labor would argue 16  particular case?
17  that if a group trust had one dollar of ERISA 17 A I'm having trouble
18 money, then all of it should be considered part 18 disaggregating the two productions in terms of
19  of ERISA volume, or something like that, whereas 19 size. Ido know that the total universe, once
20  State Street had the contrary view, and then 20 it was all in, was something around 9 million
21  there was something in the middle. 21 pages. And like I said before, I believe the
22 So the overall trading volume 22 Hill production, just in terms of volume -- in
23 that would be attributed to ERISA did go up from 23 terms of the amount of space it took up on a
24 what we previously estimated it to be, but it 24 memory bank, was bigger.
25 still remained fairly small. 25 Q Did you also receive State
87 89
1 Chiplock [ |
2 Q Ultimately did you consider the [ |
3 10 percent to be a fair allocation? |
4 A Yes. [ |
5 Q Let me talk about the document [ |
6  production in this case. And you've already [ |
7 discussed this in some measure. You discussed, |
8 1 believe, two major productions of documents in [ |
9 the State Street case, one being from the [ |
10 California action. And do you recall what the [ ]
11  size of that production was, or the number of [ ]
12 documents? B
13 A Kirti would know better. I [ ]
14 think there were something like 200 -- between [ ]
15 2 and 300,000 documents, or -- or I may be [ ]
16  confusing that with megabytes, I'm sorry. B
17 The California production was [ ]
18 smaller than the subsequent production that we B
19  received. The subsequent production, just in [ ]
20  terms of memory size, was substantially larger B
21 than the first production, as I recall. [ ]
22 Q And do you recall when the B
23 documents were received in the California case, [ ]
24 from the California case? B
25 A It would have been early 2013. [ |
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[ | [ | 2 externally.
[ | 3 Internally --
I 4 JUDGE ROSEN: And internally?
[ | 5 THE WITNESS: Internally, the
l 6 awareness was much more sophisticated,
[ | 7 and that is the nice way to put it.
| |
| |
| |
| |
| [ |
B 13 What we would argue in
[ | 14 opposition to that is we can -- we can
[ | 15 debate what "best execution" means, but
[ | 16 nobody would reasonably suspect that
B 17 "best execution” actually means worst
[ ] 18 execution.
19 19 JUDGE ROSEN: From the client's
[ | 20 perspective?
B 21 THE WITNESS: Correct.
[ | 22 JUDGE ROSEN: Thank you.
[ | 23 While I'm questioning, I wanted
[ | 24 to go back -- and if you covered this,
B 25 just go right past this. When I came
95 97
1 Chiplock 1 Chiplock
2 2 in you were asking Dan about the ERISA
[ | 3 contributions -- contributions of the
[ | 4 ERISA law firms, and the role that they
l 5 played, and you talked about mediation.
| 6 Do you recall whether there was
[ | 7 a time initially that the ERISA firms
I 8 were going to be excluded from the
[ | 9 mediation process, and were told
B 10 specifically that -- Sarko was told
[ ] 11 that the ERISA firms were not going to
. 12 be participating in the mediation?
B 13 THE WITNESS: In the mediation
[ ] 14 atall?
] 15 JUDGE ROSEN: VYes.
B 16 THE WITNESS: I don't recall
B 17 that. I honestly do not recall that.
[ ] 18 What I do recall is that by
[ ] 19 2014-2015 we were definitely rowing
B 20 together, particularly with Lynn.
B 21 JUDGE ROSEN: So you were not
[ ] 22 part of any discussion moving toward a
B 23 decision by what would be the consumer
. 24 firms, principally the lead firm and
B 25 the Labaton firm and the Thornton firm,
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2 to exclude the ERISA firms from the 2 also, I think, and to participate in
3 mediation? 3 the global mediation, but I honestly do
4 THE WITNESS: I can't recall 4 not recall being part of a discussion
5 that. 5 saying, "We're not including them." I
6 JUDGE ROSEN: Do you have any 6 mean, once it became clear that they
7 recollection of that at all? 7 had to mediate, I don't recall being
8 THE WITNESS: I don't recall 8 part of that discussion.
9 that. 9 If there are e-mails that say I
10 All T can say is what I said 10 was, I just don't recall them.
11 earlier, before you entered the room, 11 JUDGE ROSEN: I think, in
12 which was I can recall in early days in 12 fairness, Lynn Sarko has a recollection
13 the case there may have been some 13 that initially, when he first showed up
14 tension, as it were, between a case 14 for the mediation, he was told he would
15 like ours, which sought to obtain 15 not be --
16 relief for everybody under a unitary 16 Is Lynn on the line?
17 set of theories, versus this case that 17 MR. SINNOTT: He is.
18 was brought solely on behalf of ERISA 18 JUDGE ROSEN: Lynn, if I'm
19 plans, which potentially could 19 mischaracterizing what you told us in
20 interfere with those ERISA plans' 20 the interview, please jump in --
21 ability to recover under what we 21 THE WITNESS: I would defer to
22 thought to be a very generous statutory 22 Lynn. Lynn probably has a better
23 scheme, which was the Massachusetts 23 memory of how he was treated.
24 consumer protection law. 24 JUDGE ROSEN: Lynn's not under
25 I know I felt that tension. I 25 oath here, but he will be.
99 101
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2 did. 2 MR. SARKO: Your Honor, it's
3 I'm not sure how strongly 3 Lynn Sarko, yes, I am on the line.
4 others felt it, because I was a real 4 And there was actually
5 believer in the consumer statute. 5 discussion, and the conversations were
6 Still am. 6 from the mediator.
7 So I honestly don't remember if 7 JUDGE ROSEN: From the
8 at the outset -- we were told to 8 mediator? Okay.
9 mediate by Judge Wolf early on, and 9 MR. SARKO: Yes.
10 this was before the ERISA case had even 10 JUDGE ROSEN: You don't recall
11 been filed -- I think. 11 whether the mediator derived it from
12 Well, the ERISA case at least 12 the parties?
13 had not gotten past the motion to 13 MR. SARKO: No, I was told that
14 dismiss. 14 the parties did not want the ERISA
15 The ERISA case never got past 15 counsel to be present. I mean, we were
16 the motion to dismiss. There was no 16 at the mediation, but -- to
17 motion to dismiss ever adjudicated in 17 participate, and that we were shuttled
18 their case. So after we got past the 18 to a side room, and that's where we
19 motion to dismiss, we were ordered to 19 were to stay. However, that soon
20 mediate by Judge Wolf. 20 changed that morning.
21 It's possible the ERISA case 21 THE WITNESS: Yeah, I would say
22 was pending, but nothing had happened 22 that state of affairs did not last very
23 in it. 23 long at all.
24 Afterwards, the ERISA case, the 24 JUDGE ROSEN: Okay.
25 parties there were ordered to mediate 25 THE WITNESS: Which is why I
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2 don't recall it. 2 levels, and the urgency, or lack of urgency,
3 JUDGE ROSEN: Thank you, Lynn. 3 over the life of the State Street case.
4 You know, when we get -- when 4 MR. HEIMANN: If I may, we've
5 we do your dep, we'll drill down a 5 been going for two hours. Are you
6 little more on that. 6 going to be concluding soon, or have we
7 One of the issues in the 7 got another hour or so to go?
8 case -- maybe not a direct issue, 8 MR. SINNOTT: I think we've got
9 but -- was the relationship with the 9 probably 40 minutes.
10 ERISA plaintiffs, the consumer 10 MR. HEIMANN: Take a break?
11 plaintiffs, and how that played out 11 MR. SINNOTT: You'd like to
12 ultimately in the resolution -- where 12 take a break?
13 it started, and how it played out. 13 MR. HEIMANN: Please.
14 THE WITNESS: Under oath I will 14 MR. SINNOTT: Of course.
15 say I get along with Lynn great, and I 15 I'm sure our court reporter
16 think he's a very capable and effective 16 appreciates that suggestion.
17 lawyer. 17 (Recess taken)
18 JUDGE ROSEN: We all do. 18 (Mr. Axelrod joins the
19 MR. SINNOTT: And he doesn't 19 conference call)
20 have his fingers crossed, Lynn, just so 20 MR. SINNOTT: Madam Court
21 that you know. 21 Reporter, if you could read back the
22 Anything else, Judge? 22 question that was posed just before
23 JUDGE ROSEN: No, I just wanted 23 Mr. Heimann, to the relief of all,
24 to make sure we -- 24 asked for a break.
25 MR. SINNOTT: That was helpful. 25 THE WITNESS: Can I add one
103 105
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2 JUDGE ROSEN: -- got Dan's view 2 thing before we do that? I want to go
3 on this. 3 back and touch on one of the challenges
4 BY MR. SINNOTT: 4 of the case which I may have taken for
5 Q You described Judge Wolf's 5 granted all along, but I wanted to make
6  mediation order, and informal discovery exchange 6 sure I stated it on the record.
7  that took place in the context of that 7 Just the novelty of bringing
8  mediation. 8 litigation like this against one's
9 A Um-hum. 9 custodian, this is not something that
10 Q Was there a protective order -- 10 was done generally. Custody customers
11 A Yes. 11 generally like their custodian, they
12 Q -- that governed that informal 12 have longstanding relationships with
13 discovery? 13 them. It is also not easy to change
14 A Yes, a protective order was 14 custodians, you have to go through a
15 entered in our case. 15 process, and it's not something that
16 Q And how did that come about, do 16 pension funds in particular, who have
17 you recall? 17 limited resources, relish doing.
18 A I'm not sure who drafted it, I 18 So it was not easy to bring
19  can't remember. I might have played a role in 19 people along to that theory, even if
20  drafting it. But we put it together, with 20 they felt that they may have been
21 comments from both sides, and it was submitted 21 overcharged on some of their services.
22 to the court, and we entered it. 22 So that was yet another challenge to
23 Q Let me move into the staffing 23 the case overall that I wanted to make
24 of staff attorneys in the State Street case, and 24 sure we put out there.
25 ask you to describe the ebb and flow, or manning 25 MR. SINNOTT: All right, thank
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2 you. 2 staff attorneys, document reviewers, in early
3 JUDGE ROSEN: That challenge, 3 2013, who all were trained how to use Catalyst,
4 was that also manifested in any legal 4 and were given a list of codes -- issue codes
5 issue challenges? 5  and descriptions of what each issue code meant,
6 THE WITNESS: It was, yes. 6  as well as copies of the operative pleadings in
7 So the relationship between a 7 the case for background, so that they could be
8 custodian and its customer was normally 8  educated about the case as they began the
9 considered one of a fiduciary and the 9  process.
10 beneficiary of the fiduciary 10 So we had four to five
11 relationship. However, when it came to 11  reviewers working on the document review at the
12 ancillary services like foreign 12 outset.
13 exchange, custody foreign exchange, 13 That ebbed a little bit over --
14 standing instructions foreign exchange, 14 as 2013 and 2014 wore on, because some of those
15 that relationship could become more 15 reviewers were pulled onto the Bank of New York
16 attenuated under the law and under the 16  Mellon case, I believe, which was very intense
17 various contracts in play. So there 17  atthat point in time, we had received a lot of
18 was a discussion that provoked much 18 documents, and it was being actively litigated
19 debate. 19 in the form of depositions taking place. So I
20 JUDGE ROSEN: As to whether the 20  think we took a few of the reviewers who had
21 custodian had fiduciary responsibility 21  started out doing document review on State
22 for this kind of trading? 22 Street, pulled them into BoNY Mellon, and we
23 THE WITNESS: Correct. 23 left a couple who were doing nothing but State
24 Sorry for the interruption. 24 Street all through 2013 and 2014.
25 MR. SINNOTT: No, the 25 By the close of 2014, Kirti did
107 109
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2 clarification was helpful. 2 an analysis of how far along we were as a group
3 Madam Court Reporter, if you 3 in our document review in State Street, and so
4 could read back the question that was 4 he was able to look and see -- because we had
5 posed just before the break. 5 tried to evenly allocate the documents between
6 (The record was read back as 6 the three primary firms, my firm, Thornton and
7 follows: 7 Labaton, and to the best of my recollection,
8 "Question: Let me move into 8  Kirti, by the end of 2014, was able to go in and
9 the staffing of staff attorneys in the 9  see how far along everybody was.
10 State Street case, and ask you to 10 The conclusion was we still had
11 describe the ebb and flow, or manning 11 aways to go, because that included not just the
12 levels, and the urgency, or lack of 12 California production, but also the Hill
13 urgency, over the life of the State 13  production, that had come in at the end of 2013,
14 Street case.") 14 so there was a lot of material in there by that
15 A So in early 2013, we get the 15 point.
16 initial bid document production from State 16 So January of 2015 comes
17  Street. We have the documents uploaded to the 17  around, just shortly after Kirti has done this
18 Catalyst repository, and we bring on certain 18 analysis, and as it happens, the fact discovery
19  document reviewers to help us with that review. 19  cutoff in the Bank of New York Mellon case is
20 And at this point I'm only 20 January 2015, so right there I have something on
21 talking about Lieff Cabraser, I'm not speaking 21  the order of a dozen more document reviewers who
22 to what other firms did, because I'm most 22 have been through war in Bank of New York
23 qualified to speak to what Lieff Cabraser did. 23 Mellon, and who are extremely well-versed in the
24 So we staffed the initial 24 ssues, who are suddenly available. And I said,
25  document review with, I believe, four to five 25 "Let's put them on State Street, let's get this
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2 done." Because at the same time -- 2 1 think we extended it until April of 2015. And

3 If this answer becomes too 3 I think that might have been the last official

4 lengthy, cut me off. 4 extension we obtained.

5 -- at the same time, early 2015 5 I'm not sure if we -- even

6 is when things are starting to crystallize in 6 though the mediation kept going after that, by

7 the Bank of New York Mellon case in the way of 7 that point we were so far along, I think we

8  mediation and possible resolution. 8  understood we didn't need to keep going back to

9 We mediate the Bank of New York 9 Judge Wolf to request formal extensions; I think
10 Mellon case, I believe in February 2015, and we 10  we figured he would understand.

11 reached an agreement in principle in March. 11 JUDGE ROSEN: So -- I just want

12 Staff attorneys already are 12 to go back to something, and I think

13  done working on Bank of New York Mellon, 13 Bill is going to get into this further,

14 because, like I said, they're done, they 14 but you've been referring to the folks

15 finished that work. The fact that we were close 15 who were doing the document reviews as

16  to or had reached resolution in Bank of New York 16 "the reviewers."

17  Mellon lended an urgency to the mediation on 17 THE WITNESS: Yeah.

18 State Street because this resolution of a very 18 JUDGE ROSEN: You had

19  similar case against a competitor in the same 19 attorneys -- staff attorneys -- who

20  space was about to become public -- 20 were actually employed by your firm

21 JUDGE ROSEN: Did you view that 21 doing that; correct?

22 as potentially BoNY providing a 22 THE WITNESS: Yes.

23 template for settlement of State 23 JUDGE ROSEN: But at some point

24 Street? 24 you also engaged an outside agency to

25 THE WITNESS: 1 did, yes. And 25 provide attorneys to do document review
111 113
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2 I think -- I think various government 2 as well; correct?

3 actors did also, frankly. I think the 3 THE WITNESS: Um-hum -- yes.

4 ESC and the DOJ and the DOL looked to 4 There may have been more than one

5 the BoNY settlement as a template. 5 agency.

6 JUDGE ROSEN: Okay. 6 JUDGE ROSEN: Do you remember

7 A And so to complete my answer, 7 when that happened, when you brought

8  all of these things coming together lent an 8 the outside attorneys in?

9 urgency to the process in early 2015. I think 9 THE WITNESS: You're referring
10 the collective view was mediation had already 10 to attorneys who were paid by outside
11 gone on for quite a long time, and it needed to 11 agencies?

12 be resolved one way or another, either with us 12 JUDGE ROSEN: Correct, and

13  settling the case or with us off to the races. 13 billed you on an invoice basis.

14 Q And had Judge Wolf provided any 14 THE WITNESS: 1 don't recall.

15  impetus to that view? 15 And the reason why is that that

16 A Well, T will say insofar as he 16 distinction was never my focus, between
17  had set deadlines for the mediation. So I 17 who was a so-called agency lawyer

18 believe the mediation had -- the time for 18 versus who was on our payroll.

19  completing the mediation and going back to him 19 And the reason why -- and it

20  and setting a pre-trial schedule had been 20 may sound corny -- is that these people
21  extended at least once or twice by that point, 21 had all the same value in my eyes.

22 and I believe we had had a deadline of end of 22 They were all doing the same kind of
23 2014, which, with the way things were developing 23 work, they were all doing high-level

24 in the Bank of New York case, we agreed to 24 attorney work, in my view. And to this
25 extend for at least a modest amount of time, and 25 day I still couldn't recite from memory
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2 who was a so-called agency lawyer 2 I'm remembering, she was an agency
3 versus who was on our payroll because 3 lawyer.
4 they were all important to me. 4 JUDGE ROSEN: Also allocated to
5 JUDGE ROSEN: But you don't 5 Thornton?
6 remember at what stage in the review 6 THE WITNESS: Virginia was
7 process the decision was made to bring 7 allocated for a time to Thornton, and
8 in the agency reviewers, as opposed to 8 then she came back to us.
9 the folks on -- the staff attorneys who 9 But she did memos, too. They
10 were doing it? 10 were all asked to do the same work.
11 THE WITNESS: Well, what I can 11 BY MR. SINNOTT:
12 say -- I can talk to two specific 12 Q Before I follow up on that, let
13 instances, which were Ann Ten Eyck and 13 me just ask you while I'm looking of it, you've
14 Rachel Wintterle. They were brought in 14 described how the mediation took on some
15 in March of 2015, they were agency 15 urgency Did the document review play any role
16 lawyers. The reason I know that is 16 n your mediation or mediation strategy?
17 because they were lawyers that were 17 A It did. I can remember a
18 paid for by Thornton, but housed in our 18 detailed presentation that was put together -- I
19 San Francisco office, working side by 19  can't remember if it was 2013 or 2014 - a
20 side with our staff attorneys in our 20 fairly lengthy liabilities and damages
21 San Francisco office doing the same 21  presentation that was largely put together by
22 work. 22 Mike Lesser of the Thornton firm, in which he
23 JUDGE ROSEN: And I think Bill 23 quoted from a number of documents that were
24 will get into this in more detail, but 24 produced in our case, and they were summarized
25 you said you didn't focus on any 25  navery - I should say entertaining
115 117
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2 difference between your staff attorneys 2 presentation, that was done very well. And
3 and the agency lawyers because they 3 there were some -- there were good documents in
4 were doing substantively the same work? 4 there
5 THE WITNESS: Correct. 5 So, yes, the document review
6 JUDGE ROSEN: But your staff 6  did inform the mediation process. We felt good
7 attorneys were also doing memoranda, 7 about what was there. We also knew that had the
8 and doing sort of overview memoranda, 8  mediation ended, we were going -- we were going
9 deposition preparation memoranda and 9  to go back and get some more, because these were
10 those sorts of things. 10  documents that had been produced in other cases
11 Did the agency lawyers also do 11 and had been handed over to us, and given that
12 that? 12 we were seeing what we saw already, we knew
13 THE WITNESS: Yes, they did. 13 there had to be more, and we would be going out
14 JUDGE ROSEN: They did? 14  and getting that material tout suite if the
15 THE WITNESS: Well, nobody did 15 mediation came to an end without a resolution
16 deposition prep memos because we -- we 16 JUDGE ROSEN: So just to dril
17 didn't get that far. Well, we didn't 17 down on that, when you say they were
18 do witness memos. 18 helpful, did they provide -- "they,"
19 JUDGE ROSEN: Issue? 19 the documents that had been produced by
20 THE WITNESS: We did do issue 20 the staff attorneys/document
21 memos, and, yes, the agency lawyers did 21 reviewers -- did they provide you with
22 issue memos, too. I looked at one from 22 supporting material that you could use
23 either Ann or Rachel. And I think we 23 against State Street in the mediation
24 had other -- I think Virginia Weiss was 24 to buttress your positions?
25 an agency lawyer -- she's another one 25 THE WITNESS: Yes
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2 JUDGE ROSEN: Is that all you [ |
3 want to say about it? |
4 THE WITNESS: Well, I'm giving I
5 a lot of long answers today. [ |
6 I would say yes. I cataloged 6
7 the types of documents we were [ |
8 reviewing earlier, and I can't remember [ |
9 if you were here, but -- |
10 JUDGE ROSEN: Oh, I'm sorry if [ |
11 you answered this before, but it seems B
12 to me that you were at, what you [ |
13 earlier described, an inflection B
14 point -- B
15 THE WITNESS: Yes. [ |
16 JUDGE ROSEN: -- in this spring 16 JUDGE ROSEN: So how did you
17 2015 period -- 17 use this ammunition in the mediation?
18 THE WITNESS: Right. 18 Did you work it through the mediator,
19 JUDGE ROSEN: -- and this was a 19 or did you use it directly with State
20 point at which you were going to put 20 Street, or both?
21 the pedal to the metal in the 21 THE WITNESS: I would say -- we
22 mediation. Is that fair? 22 did not make any presentations to State
23 THE WITNESS: From my 23 Street about what we were seeing in the
24 perspective, yes, that's fair. 24 documents.
25 JUDGE ROSEN: And BoNY had 25 JUDGE ROSEN: You didn't?
119 121
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2 wound down -- 2 THE WITNESS: We felt like we
3 THE WITNESS: Yup. 3 did not need to go there at that point
4 JUDGE ROSEN: -- and you knew 4 in time --
5 what the template might be as a 5 JUDGE ROSEN: You didn't want
6 supplement -- 6 to show your hand?
7 THE WITNESS: Yep. 7 THE WITNESS: Well, that's
8 JUDGE ROSEN: -- so when you 8 kind -- that's true. That's kind of
9 were planning your mediation 9 where I'm going.
strategy -- 10 I mean, by April and May of
THE WITNESS: Yes. 11 2015 there's still the possibility that
JUDGE ROSEN: -- did the 12 the mediation's going to fall apart,
documents that staff attorneys and the 13 and we're not going to say, "Here's our
agency attorneys produced buttress your 14 best documents," you know, because we'd
strategic positions in the mediation 15 rather surprise them at depositions
vis-a-vis State Street? 16 with our best documents, so we're not
THE WITNESS: From my 17 going to do that.
perspective, the answer is yes. 18 And I don't recall, frankly,
19 educating the mediator on specifics
20 either, but I do recall having in our
21 minds the awareness that there was
22 information there to buttress our
23 claims, and that if we needed to go
24 forward we could.
25 So it was really more to inform
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2 our hand, as it were, rather than 2 Kirti was on the floor, as it
3 something we presented to them, like, 3 were. So we had a room where people worked, we
4 as any kind of gotcha moment. 4 also had some people who worked remotely,
5 BY MR. SINNOTT: 5  trusted reviewers who had put in thousands of
6 Q Let me follow up on that, Dan. 6 hours with us by that point, but Kirti was sort
7 Your firm has provided to us -- 7 of their go-to guy when they had questions about
8 and this is designated Bates stamps 48762, 63, 8  the platform, questions about their assignments,
9 64, 65 and 66 -- and the first page is an e-mail 9  which had come down from me or my colleagues at
10  from Kirti Dugar to BNY Mellon coders, Peter 10  the other firms to Kirti and then to them. So
11 Roosis cc'd, as is Ryan Sturtevant, and the 11 he was -- he was the face that they saw every
12 subject is "State Street Coding Guide," which is 12 day if they were in the office.
13  the attachment to this. 13 Q  Whether they were agency or --
14 Could you look at that -- 14 A Yes.
15 A Sure. 15 Q - staff?
16 Q -- and tell us if you've 16 A Yes, that's correct.
17  seen -- 17 Q  And earlier, Dan, you had said
18 A Yeah. 18  that at some point prior to 2015 Kirti had done
19 Q -- that document, particularly 19  a review of the status of document review, or a
20 the attachment, or whether you authored the 20  review of the review --
21  attachment, or participated in it. 21 A Progress.
22 A I think I wrote it, or at least 22 Q Progress.
23 1 had a large hand in drafting this document 23 And you mentioned that it was
24 review guide. 24 not just Lieff's progress, but it was the
25 Q And that's a coding guide, in 25  progress of Labaton and Thornton; correct?
123 125
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2 essence, is it not? 2 A Yes.
3 A Yup. 3 Q What was, if you know, his
4 Q And what was the purpose of 4 assessment of the progress of Thornton's review
5 that, and how would you characterize that, the 5  at that point?
6 substance of that document? 6 A It was -- they were -- they
7 A So this is a list of a series 7 were almost as far along as the rest of us were,
8  of what we considered to be potentially 8 s the best of my recollection.
9  important issues in the case, along with a 9 I think Kirti -- Kirti's the
10  description of each issue to guide our document 10  person to ask, but as I recall, they had
11 reviewers through the process of reviewing 11 certainly done a fair amount of review, and they
12 these -- the documents that had been produced by 12 certainly had a fair amount left to do, which I
13  State Street in the case. And we developed 13  think was fairly said about all three firms; we
14 these issues based on our experience -- our 14 had done a fair amount, but we had a ways to go.
15  vyears of experience at this point - in 15 Q Who had done, if you know, the
16 litigating foreign exchange cases, and what we 16  Thornton review?
17  believed would be the most pertinent issues to 17 A I don't know. And to this day
18  proving our case at trial. 18 I cannot name any individual reviewers at
19 Q All right, thank you. 19 Labaton, for instance. I mean, I know they were
20 And we keep hearing the name 20  doing the work, but I just -- I don't know
21  Kirti Dugar. Was Kirti the supervisor of the 21 names. Iknow Todd Kussin was their point
22 overall document review effort? 22 person, but I don't know individual names.
23 A So he was the day-to-day 23 And the same goes for Thornton.
24 manager, I would call him, of the -- of our 24 I'm pretty sure Mike Lesser and Evan did what
25  document reviewers in San Francisco. 25  review they could outside of their other

212-267-6868

32 (Pages 122 to 125)

Veritext Legal Solutions

www.veritext.com

516-608-2400




Case 1:11-cv-10230-MLW Document 401-9 Filed 07/23/18 Page 32 of 57

126 128
1 Chiplock 1 Chiplock
2 litigation responsibilities. 2 the case. And by sharing in the risk, that
3 And I know, based on preparing 3 means trying to equally bear the costs, and
4 for this deposition, we set up an account for 4 equally investing time and resources in the
5 Michael Bradley, so I know that name now, too, 5  success of the litigation.
6 but I don't know any other names. 6 That wasn't written down
7 Q Okay. 7 anywhere, as far as I know, at the outset, but
8 And you mentioned just a moment 8 the agreement, as it was recited to me -- sort
9  ago that some of your staff attorneys were 9  of like the handshake agreement -- was all for
10  working remotely; correct? 10 one, one for all, that any fee would be -- like,
11 A Yes. 11 60 percent of that fee would be divided up
12 Q How would they report their 12 equally, we're just going to agree that at the
13  hours of document review? 13  outset, so 20/20/20, the three firms split up
14 A They reported their hours 14 20/20/20, and the other 40 percent we can figure
15 either on a daily or weekly basis. Whether -- 15 out at the end of the case just based on an
16  either to us directly or to Thornton directly, 16  overall appraising of the firms' contributions.
17  or both, depending on who they were reporting to 17  So that was --
18 at the time. 18 JUDGE ROSEN: Including the
19 Q And did their remote status, in 19 ERISA firms?
20  your view, have any effect on their performance 20 THE WITNESS: That was not
21 in document review? 21 including the ERISA firms, because this
22 A I would say no. I mean, you 22 was before we even filed our case. So
23 met Chris Jordan, who worked remotely, and Chris 23 this was before 2011 this understanding
24 is one of our best reviewers, and is very 24 came to be, so this was as we're
25  impressive, and he does very impressive work 25 getting ready to file the case. The
127 129
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2 product, is an excellent writer, and I think one 2 ERISA case doesn't get filed until
3 reason we use him -- he's based in Texas, and he 3 later on, and we had no discussions
4 started on a case that we filed in Texas 4 with them.
5 originally, and we kept him on because he's so 5 JUDGE ROSEN: Okay.
6 good. 6 A So that was the overarching
7 The people who work remotely 7 understanding that animated the case throughout,
8  have proven themselves and they do high quality 8  that all the firms would try to make equal
9  work, so I'm confident that they're doing good 9  contributions, and so at the end of the day we
10  work, and they report their time to us steadily. 10  wouldn't have one firm saying, "Well, we did
11 Q Let me talk about the cost 11  everything," or, "We did all this stuff and you
12 sharing agreement with Labaton and Thornton. 12 didn't take on any of the risk, therefore you
13 A Um-hum. 13  don't get your fair share of the fee."
14 Q How did that come about, as 14 Q So that was a handshake
15  best you know? 15 agreement that you all --
16 A So -- 16 A Essentially.
17 MR. HEIMANN: Which cost 17 Q Nothing in writing, to your
18 sharing agreement? 18  knowledge?
19 THE WITNESS: I was going to go 19 A Nothing in writing, to my
20 back to the beginning. 20  knowledge, because I -- yeah, I never saw
21 MR. SINNOTT: Please. 21 anything in writing on that.
22 A From the get-go, the 22 JUDGE ROSEN: Who were -- these
23  understanding always was that the firms would 23 conversations, who were the
24 try to share equally in the risk, the three 24 participants in these conversations?
25  firms would try to share equally in the risk of 25 THE WITNESS: So I was not part
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2 of that initial conversation, it was 2 Lieff Cabraser would be willing to house some
3 just relayed to me that this is the 3 staff attorney document reviewers that Thornton
4 understanding. And so Bob Lieff, Larry 4 would pay for, so that Thornton could be making
5 Sucharow, I think Chris Keller at 5 its equal contribution to bearing the risk in
6 Labaton may have been part of that, and 6  the litigation. And I agreed to that. I had no
7 Mike Thornton. I'm not sure who else. 7  problem with that.
8 BY MR. SINNOTT: 8 Q And were you aware as to
9 Q Did that agreement stay the 9  whether there was a parallel agreement with
10  same until the resolution of the case, or was 10 Labaton?
11 there a change in the outlook of it? 11 A Iwas aware at that time that
12 A The final fee agreement, you 12 the same ask or arrangement was being requested
13  mean? 13 of Labaton.
14 Q No, this handshake agreement to 14 I wasn't aware of any prior
15  share costs. 15 arrangement. So in January 2015 my assumption
16 A It became more formalized near 16  was, "Okay, both we and Labaton are going to do
17  the conclusion of the litigation. And when I 17  this so that Thornton can be an equal partner in
18 say "conclusion," I mean literally a month or 18 this effort.”
19  two before we filed the final approval papers, 19 JUDGE ROSEN: Was there a
20  because the rest of that 40 percent has to be 20 discussion between you, or someone else
21 figured out. So that became more formalized at 21 at Lieff, and somebody at Labaton to
22 the very, very tail end of the case, where it 22 the effect, in order to implement
23 was agreed that, you know, Lieff Cabraser, at 23 this -- "Okay, we've got 15 staff
24 the end of the day, would collect something just 24 attorneys working on this" -- or 30
25  under 25 percent of any awarded fee, Thornton 25 staff attorneys, whatever the number,
131 133
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2 would have its percentage, Labaton would have 2 between your two firms -- and by "staff
3 its, and ERISA counsel would get 10 rather 3 attorneys" I mean also document
4 than 9. 4 reviewers -- "Why don't we each
5 So that was divvied up formally 5 contribute five" -- or some other
6  before we actually submitted the fee petition, 6 number -- "and allocate those five" --
7 but up until that point the general 7 or some other number -- "to Thornton
8 understanding was always the three firms will 8 and bill them for that"?
9 try to equally contribute to the risk. 9 Was there that sort of
10 Q And with respect to how they 10 discussion between you and the Labaton
11 would contribute to the risk, was there a change 11 folks?
12 of some kind in January of 2015 or thereabouts? 12 THE WITNESS: I believe there
13 A I wouldn't say it was a change. 13 was, that sounds familiar, and I
14 1 think there was an effort to implement. 14 believe those were actually the numbers
15 Because we knew we had to staff 15 we arrived at.
16  up the review to get it done, Thornton wished to 16 JUDGE ROSEN: Conceptually, how
17  contribute to that effort on equal terms, or on 17 much detail did you discuss about how
18 asequal terms as it could with the other firms, 18 this was going to be done? Between you
19  understanding that it did not have the 19 and Labaton.
20 facilities to host a dozen -- or however many -- 20 THE WITNESS: Other than what
21  attorneys who were strictly doing document 21 you just said, in terms of "We'll do
22 review. 22 this and here's how the numbers -- you
23 And so they asked -- and I 23 know, we'll do this many staff
24 think it was a telephone conversation I had with 24 attorneys," I would say none.
25  Garrett Bradley, who asked me whether we at 25 We had had our own way at Lieff
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2 Cabraser of keeping track, and I'm sure 2 litigated result, in the fee petition
3 we're going to get to how that process 3 we will permit Thornton to claim in
4 broke down, but we had our own 4 their fee petition for these
5 processes in place for how we were 5 attorneys'"?
6 going to do that and how we were going 6 THE WITNESS: The attorneys
7 to keep track going forward to making 7 that they were financially responsible
8 sure that Thornton was making its equal 8 for?
9 contribution to the effort. 9 JUDGE ROSEN: Correct.
10 JUDGE ROSEN: How did you -- 10 THE WITNESS: I would say it
11 Lieff -- decide which staff attorneys, 11 was completely understood by me when I
12 or reviewers/agency attorneys, would be 12 talked with Garrett that that would be
13 allocated to Thornton? Was there some 13 how it worked, because it was obvious
14 sort of -- 14 to me that if you pay for the work that
15 THE WITNESS: Method? 15 is being done, then, just as with any
16 JUDGE ROSEN: Yes. 16 other employee when you're paying them,
17 THE WITNESS: I don't think 17 that you include their hours in your
18 there really was. I discussed it with 18 lodestar when you report it at the end
19 Kirti, and we talked about 19 of the day.
20 practicalities, we talked about who's 20 I don't think that needed to be
21 available, who's -- because this is in 21 spelled out for me or for Garrett; it
22 January of 2015, remember, so we have a 22 was just obvious.
23 bunch of people coming over from Bank 23 JUDGE ROSEN: It was tacit?
24 of New York Mellon, so we're deciding, 24 THE WITNESS: I would go beyond
25 okay, who's available. I think Kirti 25 tacit, as in -- well, yeah. I mean, we
135 137
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2 had a couple of people who had been 2 didn't write it out, but it was obvious
3 freed up from another case that were 3 to me that if you have an employee --
4 being brought in. 4 essentially, when you're paying someone
5 So we decided who do we have -- 5 to do work, and you're taking on the
6 we wanted to make sure Lieff Cabraser's 6 risk of not being paid for that work,
7 putting in its fair share, and then we 7 which is always a risk in our cases,
8 want to make sure we are meeting our 8 that if you paid for that work, you
9 obligation to Thornton, so if we need 9 include it in your lodestar at the end
10 to hire a couple of people that are 10 of the day. That was the
11 being paid for by Thornton, let's go do 11 understanding.
12 that, and we'll send Thornton the 12 JUDGE ROSEN: So let me just
13 resumes so they have them. 13 pursue this a little more.
14 So those were the discussions. 14 There are at least two ways,
15 But we didn't say, "X person should be 15 maybe more, in which Thornton could
16 a Thornton person" just because -- 16 have shared in the risk and cost
17 there really wasn't much of a method to 17 sharing, and ultimately shared in the
18 it, we just decided who was available 18 award.
19 and divided them up. 19 One is the way in which you did
20 JUDGE ROSEN: As part of your 20 it, allowing these -- allowing Thornton
21 initial discussions with Garrett 21 to claim these staff attorneys in their
22 Bradley, and then your discussions with 22 fee petition --
23 Labaton, did you go to the next step 23 THE WITNESS: As their own.
24 and say, "If there's a successful 24 JUDGE ROSEN: -- as their own,
25 resolution, either by settlement or a 25 and bill the rates. That's one way to
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2 do it. 2 is that the people doing the work for
3 The other way to do it would be 3 them were not actually sitting in
4 to simply have billed them, without 4 Thornton's offices in Boston and doing
5 allocating the attorneys, without 5 it.
6 permitting them to put the attorneys in 6 JUDGE ROSEN: And they were not
7 their fee petition, simply billed them, 7 supervised by Thornton?
8 and then at the end you send them an 8 THE WITNESS: I wanted to speak
9 invoice for the pro rata share of the 9 to that.
10 costs of these document reviewers, and 10 JUDGE ROSEN: All right, we'll
11 then they paid it on an ongoing basis, 11 get to that.
12 just as they were doing, and then at 12 But from what we've heard, from
13 the end, if there was a successful 13 some of your folks anyway, they had no
14 result, either by settlement or 14 contact with Thornton lawyers, number
15 litigation, have the same reward 15 one --
16 sharing agreement that you had, 16 THE WITNESS: I can address
17 20/20/20, or 25/25/25, however it 17 that.
18 worked out, without having the paradigm 18 JUDGE ROSEN: Okay.
19 of putting these staff attorneys -- 19 These were the staff attorneys.
20 allowing Thornton to have these staff 20 THE WITNESS: Um-hum.
21 attorneys on their fee petition. 21 JUDGE ROSEN: Number two, many
22 THE WITNESS: So -- okay, I 22 of these folks -- not the agency folks,
23 want to make sure I understand -- 23 but all of the other folks -- were your
24 JUDGE ROSEN: It's a long 24 employees. You took the -- "you" Lieff
25 question. 25 and Labaton -- took the burden of
139 141
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2 THE WITNESS: -- the two 2 employing them, you gave them W-2s and
3 different scenarios. 3 all of the other -- they were employees
4 To understand the alternative 4 for --
5 that you're presenting, you're not 5 THE WITNESS: Right.
6 suggesting that Thornton should only 6 JUDGE ROSEN: They weren't
7 have been able to submit these people 7 called associates, but they were
8 as a cost item, in other words? 8 employees.
9 JUDGE ROSEN: No, I'm not 9 THE WITNESS: Um-hum.
10 suggesting that. 10 JUDGE ROSEN: You don't see
11 THE WITNESS: You're saying 11 that as a distinction?
12 that Thornton ought to have been 12 THE WITNESS: Well, let me
13 able -- 13 speak first to whether the staff
14 JUDGE ROSEN: Well, they could 14 attorneys had any interaction with
15 have done that, or not done it at all, 15 Thornton.
16 and gotten -- and gotten compensated at 16 They may not have been
17 the end in the way you had talked 17 supervised on a day-to-day basis by
18 about. 18 Thornton, the ones who were putting in
19 THE WITNESS: Well -- okay. 19 "Thornton hours" or doing "Thornton
20 I guess -- I guess what I would 20 review." However, they did receive
21 say to that is Thornton didn't want to 21 guidance from Thornton, filtered
22 be a special case, I don't think. 22 through me and/or Kirti. And I say
23 I mean, I shouldn't -- they can 23 that because Mike Lesser in
24 speak for themselves, but the only 24 particular -- I would characterize Mike
25 thing different about Thornton from us 25 as one of the thought leaders of this
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2 case overall, and Mike did send very 2 been recognized at the end, in giving

3 thoughtful, lengthy e-mails, and 3 them the same share of an award.

4 musings, via e-mail to the rest of us 4 THE WITNESS: Fair enough.

5 about what we should be looking for in 5 If you have a judge who doesn't

6 the case, important issues for 6 care. Some judges do.

7 discovery. 7 Now, Judge Kaplan, in the

8 Mike Lesser also was the 8 Southern District of New York, has a

9 principal author of -- he was the 9 reputation for looking beyond the total
10 principal compiler of all the issues 10 lodestar number, and he will often say
11 that the staff attorneys wound up 11 in his cases, "I want to know what each
12 writing memos on -- all of them, not 12 firm did. I want to see your lodestar
13 just the Thornton staff attorneys. 13 reports, and I want to know who really
14 Mike was the principal author of that 14 bore the risk in this case."
15 list. 15 And Thornton had experienced
16 And so, yes, the staff 16 that in the Bank of New York Mellon
17 reviewers -- the staff attorneys whom 17 case, and I think they may have felt
18 you have deposed were correct, or by 18 that was unfair, and you can talk to
19 and large, that they had little or no 19 them about it.
20 direct contact with Thornton attorneys, 20 JUDGE ROSEN: Well, you've
21 but to say that the Thornton attorneys 21 anticipated my question, because it
22 were not providing guidance to the 22 goes to almost a philosophical
23 overall effort would be unfair. So I 23 jurisprudential difference between
24 want to make that clear. 24 judges, and how judges --
25 JUDGE ROSEN: That's good. 25 THE WITNESS: I think --

143 145
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2 THE WITNESS: In terms of the 2 MR. HEIMANN: Let him finish.

3 distinction, yes, we -- yes, we hosted 3 JUDGE ROSEN: -- and how judges

4 people in our facilities. There are 4 view the lodestar, how they view the

5 costs associated with that. We 5 risk, how they evaluate, for purposes

6 provided the physical training for how 6 of determining a fee, the risk. It's

7 to use the Catalyst system. We 7 one of the interesting issues,

8 provided workstations. But we were 8 obviously, in this case, and in some

9 reimbursed, if we needed to be, for 9 ways law firms have to know the strike
10 that, or else, you know, Thornton paid 10 zone of their judge.
11 an agency directly for those people and 11 THE WITNESS: Fair enough.
12 we just provided the physical space. 12 I think -- the bottom line is,
13 The reason why Thornton 13 from my perspective, I viewed Thornton
14 included these people in their lodestar 14 as a co-equal partner in the venture in
15 was simply to recognize, I think, that 15 getting the job done and in bearing the
16 apart from that distinction, their 16 risk of the case. And as part of that
17 physical location, Thornton was not 17 I viewed it as fair that they would
18 making any less of a contribution to 18 contribute the overall -- they would
19 this document review effort than the 19 contribute to the overall burden of
20 other two firms were. 20 making sure that document review was
21 That was my belief. And that's 21 staffed and completed appropriately.
22 what we were trying to implement by 22 And they did that. And I had no issue
23 keeping the numbers equitable as much 23 with them seeking to be treated on an
24 as we could. 24 equitable basis for purposes of their
25 JUDGE ROSEN: That could have 25 fee petitions from us. They didn't
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2 want to be looked at differently, to 2 happened --
3 the extent anybody would look at them 3 THE WITNESS: That the staff
4 differently, because their staff 4 attorneys were used --
5 attorneys were not sitting in their 5 JUDGE ROSEN: Not just housed,
6 offices in Boston, they were sitting 6 on the grounds, supervised by and
7 somewhere else. 7 employed by, on the employment rolls of
8 JUDGE ROSEN: I don't mean to 8 a different firm. I'll go so far as to
9 unduly expand this deposition and take 9 say possibly, if it had been done that
10 time, but this is a really important 10 way, the scrutiny may have been
11 issue, obviously, to Judge Wolf -- 11 different at the outset by your firms,
12 THE WITNESS: Um-hum. 12 we would not have had the issue of the
13 JUDGE ROSEN: -- and in the 13 inadvertent double billing --
14 public perception. 14 THE WITNESS: Double counting,
15 From the perception of the 15 yes.
16 public and the perception of a judge, 16 JUDGE ROSEN: Double counting,
17 the judge gets fee petitions. It is 17 thank you.
18 represented on the fee petition that 18 And we might not all be here
19 Thornton had X number of staff 19 today.
20 attorneys/document reviewers working on 20 THE WITNESS: Fair enough.
21 the case for them doing the review, and 21 I read --
22 this is the regular rates of these 22 JUDGE ROSEN: And let me just
23 lawyers charged to clients and having 23 finish.
24 been approved in cases. 24 This is important, at least in
25 THE WITNESS: Um-hum. 25 terms of my investigation, a number of
147 149
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2 JUDGE ROSEN: A natural 2 contexts, not the least of which is I
3 conclusion that a judge is going to 3 think all of us, and particularly Judge
4 draw from that is, "Oh, okay, this firm 4 Wolf, is interested in lessons learned
5 has these folks, this is part of their 5 and best practices in these kinds of
6 risk, and it's part of the" -- you may 6 huge cases. And this is one issue in
7 say, "Well, in the end there's no 7 this case that informs my inquiry on
8 difference," but in a judge's mind, 8 best practices.
9 like Judge Kaplan, I suspect Judge 9 So feel free, Dan, to comment
10 Wolf -- 10 on anything along the way there, but --
11 THE WITNESS: Um-hum. 11 and at the end we'll give you an
12 JUDGE ROSEN: -- there's a big 12 opportunity, as we have for everybody,
13 difference, because there's a certain 13 to comment on what best practices might
14 element of lack of transparency in the 14 be from your firm's perspective in
15 way these fee petitions were presented 15 managing these cases.
16 to Judge Wolf, in that the allocation 16 THE WITNESS: Okay.
17 agreement was never -- at least in 17 JUDGE ROSEN: It's a lot.
18 anything we've seen -- disclosed to the 18 THE WITNESS: So in terms of
19 judge initially in the fee petitions. 19 best practices, there were two -- there
20 So all of this begs the 20 were two errors, fundamental errors, on
21 question of best practices in the 21 the Lieff Cabraser side that
22 future. Maybe the best practice is to 22 contributed to what happened by way of
23 do it exactly the way you did it here 23 an inadvertent double counting -- the
24 but have a disclosure, an explanatory 24 double counting. The first of which I
25 disclosure to the judge exactly what 25 can identify by the fact that Virginia
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2 Weiss -- 2 handled correctly.
3 MR. HEIMANN: Well, wait a 3 With respect to Ann Ten Eyck
4 minute. 4 and Rachel Wintterle, who started in
5 This is a volunteered 5 March of 2015, they were brought on to
6 response -- I know where he's going, 6 fill a gap because we had lost a couple
7 but I don't think it's really 7 of people, or a couple of people were
8 responsive to what you particularly -- 8 being transitioning -- transitioned
9 JUDGE ROSEN: If it's not 9 away. They were brought on in order to
10 responsive, I won't use it, Rich. 10 keep Thornton's contribution to the
11 MR. HEIMANN: But I assume 11 effort equitable.
12 you're going to get to a point where 12 They were brought on at a time,
13 you're actually asking him questions 13 in March 2015, when our key people, as
14 about this. 14 it happens, were not there. Two key
15 THE WITNESS: Well, I was 15 people in our human resources or
16 trying to get to that point. 16 administrative roles at Lieff Cabraser
17 JUDGE ROSEN: I'm genuinely 17 were absent. One was on maternity
18 interested -- genuinely interested in 18 leave, one was on an extended sick
19 not just how this happened, because we 19 leave. And Kirti, as it turns out,
20 do need record evidence on it -- and I 20 during that crucial two or three-week
21 think that's where Dan's going here -- 21 time period, was in India visiting
22 MR. HEIMANN: He is, I know it. 22 family, and so -- unbeknownst to me and
23 JUDGE ROSEN: -- so we do need 23 Nick Diamond, who was someone I had
24 to get to it -- better now than 24 delegated some of this role to, we were
25 later -- 25 both sitting in New York.
151 153
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2 THE WITNESS: Yup. 2 These new agency attorneys,
3 JUDGE ROSEN: -- we do need to 3 when they came on in March, were
4 get to it, but the second part of the 4 trained to do what every other staff
5 inquiry is what can we do in the future 5 attorney is trained to do when they do
6 so it doesn't happen again. 6 work in our office, which is
7 THE WITNESS: Yes. 7 religiously send your time to our
8 So with respect to Virginia 8 internal time keeping department, keep
9 Weiss and Andrew McClellan, who were 9 careful record of your time. Which
10 two agency lawyers whom we shared with 10 they did. Religiously so.
11 Thornton, their hours were allocated 11 We did not know, because we
12 correctly and accurately, as far as I 12 didn't have reason to believe that they
13 can tell, between the Thornton firm and 13 were doing that, and that's why the
14 my firm. 14 time for those two individuals -- even
15 The reason I believe that that 15 though they're constantly sending their
16 was done correctly is that they were 16 time to their agency and they're
17 trained correctly at the outset not to 17 constantly letting the Thornton lawyers
18 directly submit any time that they were 18 know what they're doing, they're also
19 spending doing review on Thornton 19 inputting their time into our system,
20 folders to Lieff Cabraser's internal 20 which they should not have been doing.
21 time keeping system. And I believe, 21 So that -- the process broke
22 just by process of elimination, that 22 down. And from my vantage point, it
23 was because Kirti was present in early 23 was sort of an anomaly created by the
24 2015, when those people began that 24 absence of some key people, as
25 process. And so that's why it was 25 evidenced to me by the fact that we got
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2 it right earlier that year when one of 2 THE WITNESS: That was a
3 our key people was around. 3 breakdown in the process, and it was
4 So that's not an excuse -- 4 made possible by the absence of some
5 JUDGE ROSEN: So earlier in the 5 important people at the time they were
6 year the time was not double counted? 6 trained.
7 THE WITNESS: Correct, yes. 7 With respect to Mr. Zaul and
8 So it's just for those two 8 Mr. Jordan, who you met, who we shared
9 individuals for the three or so months 9 responsibility for a time with
10 that they worked on the case, because 10 Thornton, I think Thornton was
11 at the get-go they were trained by 11 financially responsible for about eight
12 somebody, I think in our IT department, 12 weeks of their time. They entered
13 who didn't know who from who, that this 13 their time into our system so that we
14 is how we keep track of our time at 14 had the capacity to create an invoice
15 Lieff Cabraser; you need to be careful, 15 that we could then send to Thornton.
16 you need to send it to our timekeeper, 16 I delegated that process to
17 and that's what they did. 17 Nick, and to Kirti, to work out with
18 So that's why the time for 18 our accounting department creating an
19 those two individuals was included in 19 invoice and sending it off to Thornton
20 our system and it was never caught. 20 so that those hours are properly
21 And that falls on me. When I'm 21 accounted for and paid for.
22 reviewing our time in September of 22 What did not happen is once we
23 2016, which is more than a -- almost a 23 got paid for that time, once the check
24 year and a half later, you know, the 24 came in --
25 passage of time and my ignorance that 25 JUDGE ROSEN: Didn't come off
155 157
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2 these people were not trained in the 2 the rolls.
3 way they should have been trained with 3 THE WITNESS: -- that time
4 respect to their time keeping -- I'm 4 needed to be deleted from our system,
5 paying attention to their work product, 5 and that instruction, that specific
6 to everybody's work product, and I'm 6 instruction, was never given to our
7 assuming that they were trained 7 accounting department. And, again,
8 correctly, but when I'm reviewing time 8 that ultimately falls on me.
9 in September of 2016, over a year 9 Now, in my defense, I'm
10 later, it's not at the forefront of my 10 thinking I've delegated the issue of
11 mind that there may be time in there 11 billing and accounting for time
12 for certain staff attorneys which 12 appropriately, I've delegated it
13 shouldn't be. I think it's been taken 13 elsewhere, and it's being taken care
14 care of. 14 of, but I was not explicit enough with
15 So I've kicked myself a 15 that -- with that final instruction,
16 thousand times since this process began 16 which is, "Once we get paid, that time
17 as to why my memory banks didn't work 17 has to come out of our system, because
18 better in September of 2016 -- 18 Thornton is obviously going to take
19 JUDGE ROSEN: You had a lot on 19 credit for time that it's paid for, as
20 your mind and a lot to dangle, and you 20 it should." So that's my fault also.
21 didn't have a process in place to 21 And so in September of 2016,
22 capture this at a later point. 22 when I'm reviewing time records, I am
23 THE WITNESS: Right. 23 not thinking to myself, "There's time
24 JUDGE ROSEN: Neither firm did, 24 in our system that should not be there,
25 neither Labaton nor Lieff. 25 I should go back and check."
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2 JUDGE ROSEN: So that's at the 2 THE WITNESS: For the same
3 front end. 3 time -- yeah. The hours that needed to
4 THE WITNESS: Yes. 4 be deleted should have been deleted,
5 JUDGE ROSEN: At the back 5 and weren't. So that's...
6 end -- 6 JUDGE ROSEN: Look, we all
7 THE WITNESS: What would have 7 learn from hindsight --
8 helped me to figure it out? 8 THE WITNESS: Correct.
9 JUDGE ROSEN: Yes. 9 JUDGE ROSEN: -- but in the
10 THE WITNESS: It would have 10 benefit of hindsight, and best
11 helped -- it probably would have helped 11 practices going forward, do you believe
12 had I seen the other firms' fee 12 that allocating work done by staff
13 petitions before they got filed. 13 attorneys employed by your firm, or by
14 JUDGE ROSEN: And you didn't? 14 Labaton, for purposes of a fee petition
15 THE WITNESS: I did not. 15 to another firm, is a best practice in
16 JUDGE ROSEN: Either you or 16 terms of transparency to the court, in
17 some monitor for the three firms to 17 terms of transparency to the public, in
18 homogenize the petition to make sure 18 terms of avoiding these kinds of
19 that things like this didn't happen? 19 errors, which are human errors --
20 THE WITNESS: Yeah, and clearly 20 you're beating yourself up. You're a
21 there were overlapping names on the 21 busy guy and you have substantive
22 different fee petitions. 22 responsibility for the case, you're
23 That was completely 23 beating yourself up for that when in
24 transparent. Nobody was hiding the 24 fact inherent in this system was a very
25 fact that there was the same people on 25 high potential for exactly this sort of
159 161
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2 different ledgers. And Judge Wolf did 2 problem.
3 not comment on that fact, after -- he 3 THE WITNESS: Yes --1
4 called the papers excellent. 4 appreciate all of that. And I think a
5 So it was all there, all the 5 best -- a better practice going forward
6 hours were there, all the names were 6 would be if we are going to have this
7 there, including names that appeared on 7 kind of arrangement, that we say so in
8 more than one ledger. 8 our papers, and -- and say why we think
9 Had I seen the other two 9 there's nothing wrong with that. Which
10 petitions and seen the overlapping 10 I still honestly believe.
11 names, it might have spurred me -- I 11 You know, Thornton could have
12 can't say for certainty, but it might 12 rented a room in Boston and housed a
13 have spurred me to say, "I'm going to 13 bunch of staff attorneys. They could
14 go back and -- it's okay that there are 14 have done that. It would have --
15 the same names here, but I'm going to 15 JUDGE ROSEN: But more than
16 go back and make sure that we deleted 16 that, they would have had to have had
17 the time we needed to delete before 17 these folks on their payroll, they
18 this petition goes in." 18 would have had to have somebody
19 JUDGE ROSEN: And that the same 19 supervising their folks -- a Kirti, a
20 names and the same time was not on both 20 Todd Kussin --
21 petitions? 21 THE WITNESS: Right.
22 THE WITNESS: Right. Which is 22 JUDGE ROSEN: --it's not
23 what I'm saying. 23 simply that they were housed somewhere
24 JUDGE ROSEN: For the same time 24 else.
25 frame? 25 THE WITNESS: 1 get it.
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2 JUDGE ROSEN: You and I might 2 A Yes.
3 have a fundamental disagreement here. 3 Q And then there's a more lengthy
4 It's not simply that. 4 message from you on that same day at 7 p.m., and
5 THE WITNESS: Fair enough. 5 it's from you to David Goldsmith, but you've
6 I think a better practice would 6 also cc'd Evan Hoffman and Michael Lesser at the
7 be more transparency about the 7 Thornton Law Firm, and you describe what you've
8 arrangement, so that the judge can ask 8  been able to determine, and you reference some
9 us questions about it, if he has them, 9  of the things you just talked about, "Rachel
10 and express his concerns, and we can 10  wintterle and Ann Ten Eyck should not have been
11 have this discussion about -- 11  included in Lieff's lodestar at all" --
12 JUDGE ROSEN: And the judge may 12 A Yup.
13 say to you, "That's not how I want you 13 Q -- and you talk about
14 to do it." 14  Christopher Jordan and Jonathan Zaul and the
15 THE WITNESS: He may. 15  confusion over their hours, and you also speak
16 JUDGE ROSEN: Or she may say, 16  to Andrew McClellan and Virginia Weiss' lodestar
17 "That's not how I want you to do it, we 17  checks. And other than expressing your grief
18 want full transparency here in the 18 over the presidential election, it seems to
19 process, and attorneys who are paid by 19  encompass some of those items that you've just
20 a firm should be on that firm's fee 20  described.
21 petition." 21 A Yup
22 Okay, I'm done for a while. 22 Q  Looking at that, is that, in
23 Sorry. 23 your view, consistent with the description that
24 This is a really important 24 you just gave Judge Rosen?
25 piece of my investigation, because I 25 A Yes, itis. Iremember it
163 165
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2 know it's an important piece for Judge 2 well, and I remember the feeling I had as I
3 Wolf. And I think for the profession. 3 wrote it.
4 THE WITNESS: Understood. 4 Q Beyond the grief of the
5 BY MR. SINNOTT: 5 election?
6 Q Dan, let me just jump in with a 6 A It was compounded.
7  few documents that I think in some measures 7 Q Let me show you something
8  buttress or corroborate what you've said, and in 8 else --
9  one or two instances just prompt a couple of 9 JUDGE ROSEN: Not a good two or
10  questions. 10 three-day period.
11 I've got a document that 11 THE WITNESS: It was terrible.
12  Labaton has provided to us, and it's Bates stamp 12 I had flown back from
13 5253 and 5254, and it's an e-mail thread that 13 Jacksonville, Florida that day, because
14 originated on Wednesday, November 9th, 2016, at 14 I had been volunteering on Election Day
15  2:55 p.m., and it's from you to -- originally 15 at a polling place.
16 from you to David Goldsmith concerning State 16 Q Let me show you a document
17  Street. 17  dated January 23rd, 2015, and this is from
18 Then there's a message that 18 Lieff's disclosure, and it's number 48780, and
19 same day, at 3:38 p.m., from -- a return message 19 there's an e-mail at the bottom, which is my
20  from Attorney Goldsmith to you, where he 20  focus, from you to an Eric Fastiff, with Kirti
21  appreciates your input where previously you had 21  being cc'd.
22 said, "For what it's worth, I strongly agree 22 Who's Eric?
23 with just one fulsome letter on this issue." 23 A Eric Fastiff is a partner in
24 That being a letter to Judge 24 our San Francisco office.
25  Wolf; correct? 25 Q Okay. I was trying to be fancy
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2 saying fas-teef, but it's fas-tif. 2 of document reviewers, and I'm not sure how much
3 A It's fas-tif. 3 more room we had to hire new people, so it was
4 Q In that you say, "Eric" -- and 4 more of an allocation issue.
5 once again, this is dated January 23rd, 2015, 5 Q Okay.
6 and initially at 7:16 a.m. you say, "Eric: We 6 And let me bring you to April
7  have a compressed amount of time to get some 7 of 2015. And these are documents provided by
8  additional document review done in the State 8  Thornton Law Firm, and e-mails involving you and
9  Street case, and I understand that som- 9  persons at Thornton and persons at Labaton as
10 reviewers may be freed up soon." 10 well. Atany time I'll be happy to show it to
11 A Uh-huh. 11 you, but in the interest of time, let me just
12 Q "One of our co-counsel, 12 reference a couple of things.
13 Thornton & Naumes, has asked whether we can 13 There's a message from Mike
14 'house' up to five reviewers that they can pay 14 Rogers on Monday, April 13th in the morning, at
15 for." And then in parentheses you say, "LCHB 15 10:37, to Mike Lesser. For this particular page
16 itself would be responsible for around a dozen. 16  the Bates stamp -- the entire Bates unit for
17  The entire project should not take more than 17  this thread is TLFSST 014836 through 843, and
18 eight weeks, and may take less than that. Since 18 this particular document is on 841, and in this
19  this plan would not involve hiring any more 19 message from Mike Lesser of Thornton to -- I'm
20  people, just reassigning people who are already 20  sorry, from Mike Rogers of Labaton to Mike
21  here, I'm hopeful that we can manage it space 21  Lesser of Thornton, in which you, Kirti and Evan
22 wise. 22 Hoffman are cc'd, you respond to a message from
23 "If you want to discuss 23 just a minute before in which Mike Lesser had
24 Jogistics and economics of it, I'm in the office 24 written to you, "Batch as necessary for any
25  and available today, except for a handful of 25  available reviewers. I see most of these as one
167 169
1 Chiplock 1 Chiplock
2 calls. Thank you very much." 2 to a reviewer, except where there is obvious
3 Eric acknowledges your message 3 synergy, like the one person should probably
4 and says, "Joy will come speak with you in the 4 take the first three on the PTEs and Section
5 New York office today," and you respond by 5 408(b). Use your judgment in assigning the more
6 thanking him. 6  hot topics to more better reviewers (bad grammar
7 A Uh-huh. 7 supplied)" --
8 Q So describe, if you would, in 8 A I think he was being funny.
9  the context of what you just told us, what your 9 Q I think he was being funny.
10  conversation was with Garrett Bradley, and what 10 So what was Mike Lesser saying
11  the level of that discussion was as far as the 11 to you in that message, and to Mike Rogers?
12 assignment of staff attorneys was. 12 What was the message with respect to the
13 A Well, it was as I described. 13  document review?
14 I'msure I sent this e-mail pretty shortly after 14 A Well, I think, as best as I can
15 I spoke with Garrett, and we were trying to 15  recall, Mike Lesser, as I said earlier, was the
16  quickly come up with a solution. And Eric was 16  principal compiler of the many issues that we
17  overseeing a case that involved a number of 17  had document reviewers focus on when writing the
18  staff reviewers, and so we were simply trying to 18 memorandum, and he -- there were a series of
19 take stock of who we had available. 19 e-mails, there wasn't just one, where he
20 Separate and apart from people 20  circulated ideas for people to focus on.
21 who were being rolled over from the Bank of New 21 Mike Rogers and I contributed
22 York Mellon case, we wanted to take stock, 22 thoughts to that process, but it was mostly Mike
23 because space was also a concern in our office 23 Lesser.
24 in San Francisco. We had a lot of people -- if 24 Q  And you acknowledge that
25 1 remember correctly, in early 2015 we had a lot 25  response -- I'm sorry, Mike Rogers acknowledged
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[ | 1 Chiplock

[ | 2 turnover.

I 3 That was never explained to me.

l 4 1 don't think anybody really responded to this

I 5 e-mail. Idon't remember getting a response.

[ | 6 Q I think you kind of respond to

[ | 7 your own e-mail --

[ | 8 A By cutting -- by cutting back,

[ | 9 yeah.
[ | 10 So I think -- this is why we
[ | 11 reallocated in the middle of April 2014. So Jon
[ | 12 Zaul and Chris Jordan come back onto the Lieff
. 13 Cabraser ledger at this point, Ann Ten Eyck and
[ | 14 Rachel Wintterle, they continued as Thornton
[ | 15 contract agency attorneys. But that's why --
[ | 16 that's why Chris and Jordan were brought back
B 17  onto the Lieff Cabraser ledger, because I was
[ | 18  under the impression that the numbers had
. 19 changed while I wasn't paying attention, because
[ | 20 I wasn't focused on the day-to-day of the
. 21  staffing, I was assuming it was being maintained
[ | 22 on an equitable basis.
[ | 23 Q  Allright.
[ | 24 A And so that's why we adjusted.
. 25 But nobody ever corrected me.
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[ | 2 with the Department of Labor, we're dealing with
[ | 3 other issues, and so when a year goes by and
l 4 we're preparing the papers, that discussion
I 5 doesn't get picked back up, and instead we
l 6  prepare our fee petitions, it's based on a
[ | 7  template that's given to us by Labaton, we fill
I 8 in the information we need to, we review our own
[ | 9  lodestar to make sure we're taking out hours we
B 10 need to take out to the best of your knowledge,
B 11 and then it all gets filed, and that discussion
B 12 never continued about harmonizing and making
. 13 sure we explain what we need to explain. And so
B 14 I blame the passage of time. I don't blame the
B 15 goodness of the people involved. I think
. 16  everybody had good intentions and worked hard,
[ | 17  but...
B 18 Q Do you think you
[ | 19  overcomplicated things by coming up with this
[ ] 20 allocation theory?
[ ] 21 A In retrospect, it was
B 22 probably -- it didn't need to be this
[ ] 23 complicated.
[ ] 24 Again, from the Lieff Cabraser
[ ] 25  standpoint, this were two fundamental mistakes,
175 177
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2 In September of 2016, a year 2 which I've identified; the training of Rachel
3 and a half later, we submit the papers, with 3 and Ann when they started, and the failure to
4 names -- all the names are there, they're on 4 instruct our accounting department at the end of
5 different ledgers, the same names, but there's 5 the day to remove the time submitted by Jordan
6 no explanation, and I think we should have 6  and Zaul that was paid for by Thornton. Those
7  supplied the explanation, and if we were 7 were the two key mistakes.
8  submitting our fee petitions in May of 2015, 8 Had we not made those two key
9 when this issue was fresh in our minds, we may 9  mistakes, there would have been no double
10 have done that, but by September of 2016 -- you 10  counting whatsoever.
11 know, there's even an e-mail exchange, and we 11 And I, arguably, wouldn't be
12 produced it -- we produced these documents also, 12 sitting here -- although maybe I would be
13 they're in our production, you just may not have 13 because I'm part of the whole case. But if it
14 seen it yet -- 14 weren't for those two mistakes, the double
15 Q Yeah. 15  counting would not have occurred on the Lieff
16 A -- I believe in September of 16 Cabraser side. So that's what I kick myself
17 2015, which is a few months after this, there's 17  over, and I wish we could have avoided.
18  an e-mail exchange about, you know, we should 18 I don't blame the process so
19 talk about the fee petitions and, you know, how 19 much as human error for those two mistakes. The
20  we're going to harmonize and explain the issues 20  ultimate human error is mine.
21  tothe court. And I think Mike Rogers responds 21 Q Thank you, Dan.
22 and said, "Yes, that's a good idea, let's do 22 MR. SINNOTT: For the record, I
23 this." 23 just confirm what Attorney Chiplock
24 But this is September 2015. 24 said, Lieff did turn over that thread,
25  And then we get waylaid because we are dealing 25 beginning at LCHB-52620 through 626,
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Q And did you consider this to be
substantive guidance?

A Yes, I did.

Q Thank you.

I have a two-page e-mail thread
that your firm has provided as part of

NN~ | [ | [ [ | ™ T RN

23 discovery, and this is LCHB-52627 and 52628.
24 I'm going to ask you to look at this and explain
25  what's going on, but it would appear that
181
[ | 1 Chiplock
l 2 there's a discussion beginning in this thread in
I 3 August of -- end of August of 2015 in which you
I 4 and others from Labaton and Thornton are trying
[ | 5 to figure out what the document reviewer rate
[ | 6 s
[ | 7 So let me ask if that's a
I 8  mischaracterization, and see if you can tell me
[ | 9  if there was any resolution of that.
[ | 10 A Yeah, so this is probably the
[ | 11  communication I alluded to earlier.
. 12 Yes.
[ | 13 So there's an e-mail in here --
[ | 14 so the exchange begins with Mike Rogers
[ | 15 suggesting that at this stage of the case we
B 16  should gather our time and daily backup, as he
[ | 17  callsit, plus our expenses info, and start to
[ | 18 get a hang on what the total lodestar expenses
[ | 19 arein the case, because this is right around
B 20  the time when we're getting ready to sign a term
[ | 21 sheetin our case. We had already reached an
[ | 22 agreement in principle to settle the case in
[ | 23 June, so this is a couple months after that.
. 24 And I respond and say, "That's
[ | 25 agood idea," and then I say, "Do we want to cap
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2 document reviewer rates at a certain level?" 2 reported in the prior declarations is the one

3 And I say, "We probably need to pick a 3 that should be used"?

4 consistent rate." In Bank of New York Mellon, 4 Q Yes.

5 the top document reviewer rate was 425 an hour. 5 A Is that -- yeah.

6 And then I say, "We didn't 6 So for purposes of the

7 include lodestar for timekeepers who billed less 7  corrective letter, the mea culpa letter that was

8 than ten hours." That's a fairly typical 8  sent to the court on November 10th --

9  adjustment that's made. 9 Q Yeah.
10 Yeah, and then there's 10 A -- we took the view -- I think
11 follow-up e-mails to this, like, "Are we ready 11 it was suggested by Labaton, and I agreed, that
12 to exchange our time yet? Are people done 12 we should give the court the most conservative
13  preparing their time and expenses? Can we 13  view of what the total all-in lodestar would be
14 circulate them?" 14 once you corrected for the double counting. And
15 But that discussion about 15 the way to do that was not to worry about who
16 capping rates never was picked up again. Like, 16 paid for what, in terms of labor, but instead to
17  how -- what rates do we want to set for document 17  take any so-called double counting time and only
18  reviewers was not picked up again, and this was 18 include the time that was billed at a lower
19 2015. We do the fee petitions, I think, almost 19 rate.
20  exactly a year after this, so -- it just didn't 20 And so Thornton I think by and
21  happen. 21  large used 425, perhaps thanks to this e-mail
22 Q And let me show you a thread 22 from fall of 2015, where I said, "in Bank of New
23 from 2016 -- I'm sorry, from November 16th of 23 York Mellon I think we used 425," which I think
24 2016, so this would be after the 24 we did, because Thornton was involved in that
25  unpleasantness -- 25 case, too. So they used 425.

183 185

1 Chiplock 1 Chiplock

2 A Yeah. 2 Our rates tended to be lower --

3 Q -- in the case. 3 not always, but they tended to be at 415,

4 A On multiple levels. 4 sometimes they were at 515 for just a couple of

5 Q On many levels. 5 people, whereas Labaton's tended to be around

6 This was provided -- the 6  375. Some of them might have been higher, I

7 document I have in my hand is from Thornton Law 7  can't remember.

8  Firm, although it may have been provided by your 8 So for purposes of that

9 firm as well, because you are an addressee on 9  corrective letter, we wanted to give the court
10 it, but beginning with TLFSST-015066, and the 10  the most conservative view of what the total
11  thread concludes on 015071. 11  lodestar would be so that we could make -- the
12 In this thread there's a 12 companion point was even if you take the most
13 discussion about the lodestar in this case, and 13  conservative view -- in other words, even if you
14 the multiplier. And if I could direct your 14 treated this error the most harshly and removed
15  attention to page 15067, and ask you to look 15 the time, any double counted time that was at
16 at-- and I'll give you the preceding pages as 16 the higher rate, just throw that out, the effect
17 well, but the two e-mails in the middle. 17 on the multiplier is still not that great, and
18 First of all, the one that you 18 certainly within the bounds of -- well within
19  send, but the one below that -- 19  the bounds of what's permitted in the First
20 A Yeah. 20  Circuit.
21 Q -- what is that discussing as 21 Q All right.
22 far as a methodology? 22 A So that was -- so this
23 A I think where -- you mean where 23  discussion happens after that, and we're talking
24 1 say, "I think to the extent there are any 24 about preparing corrected fee declarations, and
25  shared attorneys where the lowest rate that was 25 I think we're trying to figure out, A, should we
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2 do that; B, if we do that, do we do it in a way 2 board or on average, because you
3 that's totally consistent with that letter, or 3 removed the double counted hours that
4 do we really try to figure out who paid for what 4 were reported at higher rates, you
5 and prepare the corrected declarations that way? 5 throw those out and we lose the
6  Because you can come up with two slightly 6 "benefit" of that higher lower
7  different results as a result of doing that. 7 lodestar --
8 Q And along those lines, the 8 JUDGE ROSEN: I see, by
9 first page in that thread, 015066, you seem to 9 throwing out the higher numbers...
10 speak about the need for consistency and taking 10 THE WITNESS: We threw out the
11  a conservative approach. 11 higher numbers so that we would not get
12 A Yeah. 12 the benefit of that number, which
13 Q Describe that final message 13 results in a larger multiplier. And,
14 from you in the thread. 14 as you know, the bigger the multiplier
15 A Yeah, I think I'm saying if -- 15 gets, the more a court will look at
16 if we need to submit corrected declarations -- 16 your fee as potentially unjustified.
17  and I think we did prepare them. We didn't file 17 So we wanted to basically tell
18 them because we were awaiting instruction, but 18 the court, Judge -- Judge Wolf, "Here's
19  we were prepared to file them if instructed, and 19 the worst case scenario. If you were
20  the upshot at this point in time was to prepare 20 to remove this high-priced time, this
21  them so that when the court took all the fee 21 high-priced double counted time from
22 petitions together and considered the lodestar 22 our ledgers, even if you did that, the
23 asa global unit, he would get the most 23 resulting effect on the multiplier is
24 conservative view of what the lodestar should 24 .2, and that's the worst case
25  be. 25 scenario."
187 189
1 Chiplock 1 Chiplock
2 Q Okay. 2 If we included our higher
3 JUDGE ROSEN: Could I... 3 priced time, the resulting effect on
4 I'm trying to understand how 4 the multiplier would have been that
5 taking the lower amount billed would be 5 much smaller; it might have been .1 or
6 the most conservative view? Because if 6 less.
7 you took the highest amount billed, 7 JUDGE ROSEN: But to complete
8 that would produce a bigger number, and 8 the perspective, if you included it
9 a potentially more alarming -- 9 just as it was, the higher time and the
10 THE WITNESS: Igetit. I'm 10 lower time, the actual numbers of hours
11 saying conservative from our 11 double counted and actual total dollar
12 standpoint. 12 value double counted would be higher?
13 JUDGE ROSEN: From your 13 THE WITNESS: That's what we --
14 standpoint. 14 that is what we were reporting. That's
15 THE WITNESS: What we wanted to 15 what was reported in the original fee
16 tell the court -- 16 petition, which corresponded to a
17 JUDGE ROSEN: But a worst 17 multiplier of 1.8.
18 scenario would have been to take a 18 Once we made the harshest
19 higher number, the higher rate number? 19 correction, if you will, that one could
20 THE WITNESS: Right. But my 20 based on rates, it resulted in a
21 point is we wanted to tell the court, 21 multiplier of 2.0, as opposed to 1.8.
22 "Even if you decide" -- even if we were 22 BY MR. SINNOTT:
23 compensated at lower rates -- 23 Q Who in your accounting
24 JUDGE ROSEN: Ahh. 24 department maintained the hourly data, Dan?
25 THE WITNESS: -- across the 25 A I wouldn't say it's one
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Chiplock
individual qui tam cases was not being included
in the class benefit time.

Q So you were trying to segregate
to avoid billing for the same work in more than
one case?

A Right. Because they had a very
similar -- they had the same case number, but
different subcodes, different matter numbers,
and sometimes people make mistakes when they're
writing down their time, and so I remember going
through hundreds of pages of records to make
sure that time was correctly allocated between
the two different matters.

Q Now, at some point did you
receive from Nicole Zeiss at Labaton a template?

A For the fee declarations?

Q Yes.

A Yes.

Q And was this a usual practice
for lead counsel?

A Yes.

Q And when Lieff is lead counsel,
do you provide templates to other firms?

A I believe we did. I believe in
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2 the BoNY Mellon case we created the template and 2 even more explicit that these are rates we have
3 circulated it to other counsel in the case for 3 charged paying clients, and they have paid them.
4 them to insert firm-specific information. 4 MR. HEIMANN: And I have copies
5 Q In this particular case, with 5 of that declaration with me, which you
6 this template, do you recall whether you made 6 might -- if you haven't seen, you may
7 any changes in the language? 7 want to take a look at.
8 A I don't recall making any 8 JUDGE ROSEN: The BoNY
9 changes other than changes that were specific to 9 declaration?
10 my firm -- 10 MR. HEIMANN: Yes.
11 Q Okay. 11 JUDGE ROSEN: 1 think that
12 A -- specific information related 12 would be helpful.
13  to my firm's contributions and lodestar and 13 Let me just jump in -- quickly,
14 costs, that sort of thing. 14 I hope.
15 Q And with respect to that 15 Your firm at times did have
16  language -- showing you the declaration that you 16 paying clients; right?
17  submitted in this case, and if I could direct 17 THE WITNESS: Yes.
18  your attention to paragraph five -- 18 JUDGE ROSEN: Did these rates
19 A Yup. 19 reflect the rates charged to those
20 Q -- I'm sure it's not a surprise 20 paying clients?
21  to you that we're going to ask about this 21 THE WITNESS: As far as I know,
22  matter. 22 the rates we charged to paying clients
23 A Yup. 23 were market-based rates, like these,
24 Q To quote it, it says in 24 and were the same or comparable to.
25 paragraph five of the fee declaration, "The 25 And I say that because it might
195 197
1 Chiplock 1 Chiplock
2 hourly rates for the attorneys and professional 2 have happened in different years.
3 support staff in my firm included in Exhibit A 3 So we had a paying client, for
4 are the same as my firm's regular rates charged 4 instance, on a case I cut my teeth on
5 for their services, which have been accepted in 5 in the early 2000s, against McKesson
6  other complex class actions." 6 HBOC, and we worked for a client who
7 A Um-hum. 7 was paying us by the hour, and we had a
8 Q As you were reviewing the 8 couple of contract staff attorneys
9  language for this case, did you pay any 9 doing document review, and I think on
10  particular attention to that paragraph? 10 average we billed them out at $300 an
11 A Idid. I reviewed it. 11 hour, but that was in 2003. So rates
12 Q Is this the same or similar to 12 do change from year to year, but our
13 language you've used in other cases? 13 regular rates are what they are.
14 A I don't know that it is 14 JUDGE ROSEN: But to your
15 identical to any declaration I've ever signed, 15 recollection, in those relatively rare
16  but the concept is similar to what we have 16 instances, but in those instances, that
17  conveyed in our other fee applications, which is 17 you had paying clients, the rates in
18 to say, "These are our regular rates. These 18 the fee petition were the rates that
19  have been readily accepted in other 19 you actually charged the paying
20 jurisdictions, in other class cases, or 20 clients, maybe adjusted for passage of
21  routinely accepted," or whatever the wording 21 time, inflation and those sort of
22 might be. 22 things?
23 I will say that we submitted 23 THE WITNESS: Yes, our regular
24 language that was similar to this in the Bank of 24 rates were the same.
25  New York Mellon case, and if anything we were 25 Now, some clients can get
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2 discounts, as it does happen, but our 2 read that into the record, Dan.
3 regular rates were what they were, and 3 THE WITNESS: So in the BoNY
4 we had clients who paid our regular 4 Mellon fee declaration we said in
5 rates. 5 paragraph five, "The hourly rates
6 MR. HEIMANN: I would emphasize 6 charged by the timekeepers are the
7 you might want to look at the BoNY 7 firm's regular rates for contingent
8 Mellon declaration, because it 8 cases, and those generally charged to
9 addresses this very issue. 9 clients for their services in
10 THE WITNESS: We were very 10 non-contingent/hourly matters." And
11 explicit about that. 11 then there's a footnote.
12 JUDGE ROSEN: Thank you. We 12 JUDGE ROSEN: Read the footnote
13 will. 13 now.
14 You know, for purposes of the 14 THE WITNESS: Yup, footnote
15 record, we did this a little bit 15 two.
16 informally. Are you able to verify -- 16 "On occasion, and for a
17 look at this and verify and 17 specific type of representation, the
18 authenticate this as the declaration 18 firm may offer a discount on its hourly
19 that was used? And we should have it 19 rates to longstanding clients."
20 as an exhibit. 20 So then I can continue -- so
21 THE WITNESS: I can. ExceptI 21 going back to the body of paragraph
22 will note in the copying of this 22 five, it continues, "Based on my
23 document they left off my signature 23 knowledge and experience, these rates
24 page, so we may want to provide you 24 are also within the range of rates
25 with a completed version. 25 normally and customarily charged in
199 201
1 Chiplock 1 Chiplock
2 And the very -- 2 their respective cities by attorneys
3 JUDGE ROSEN: Let me just say, 3 and paraprofessionals of similar
4 there is a signature page that you 4 qualifications and experience in cases
5 signed? 5 similar to this litigation, and have
6 THE WITNESS: There is a 6 been approved in connection with other
7 signature page that I signed. 7 class action settlements."
8 This whole document is on 8 JUDGE ROSEN: So all of this
9 Pacer, it's a public document, but we 9 begs the following question:
10 can get you a complete copy. 10 This is obviously a much more
11 The other thing we did was to 11 explicit and robust, complete
12 leave off Exhibit A, which is our firm 12 explanation, as compared to
13 resume, and is over a hundred pages 13 paragraph --
14 long, and I don't think is necessary 14 THE WITNESS: Five.
15 for your purposes. 15 JUDGE ROSEN: -- five of your
16 MS. MCEVOY: We have the copy 16 declaration in the State Street case.
17 of something similar. 17 THE WITNESS: Yep.
18 THE WITNESS: I think we 18 JUDGE ROSEN: Why not use
19 produced it anyway. 19 exactly this language?
20 MR. SINNOTT: And just to read 20 THE WITNESS: This was the
21 into the record the BoNY Mellon 21 template provided to me -- there's
22 paragraph five also -- 22 no...
23 THE WITNESS: Yes, it's 23 There's no official officially
24 paragraph five. 24 accepted language to convey this point.
25 MR. SINNOTT: Why don't you 25 In the Bank of New York Mellon
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2 declaration -- I don't even know if 2 JUDGE ROSEN: -- and usable in
3 other firms in the Bank of New York 3 your declaration in State Street?
4 case used the same exact language that 4 THE WITNESS: Sure. I think it
5 I used in paragraph five. I know we 5 would have been.
6 provided templates. 6 I will add that when I read the
7 I actually doubt that every 7 language in paragraph five in State
8 firm used the exact same language, 8 Street, I did not have an issue with it
9 because some firms may never have had a 9 because it jibed with my overall
10 paying client at all. The fact was we 10 understanding of our rates, and the
11 had, and we view that fact as helpful 11 marketplaces in which we've worked, and
12 for the court to evaluate our rates. 12 the fact that our rates had regularly
13 JUDGE ROSEN: Why not put it in 13 been accepted in class cases. It's
14 the State Street? 14 definitely a shorter paragraph than
15 THE WITNESS: Well, it does say 15 what we used --
16 that. It says, "These are my firm's 16 JUDGE ROSEN: You thought it
17 regular rates charged for their 17 captured what you needed to capture?
18 services." 18 THE WITNESS: I did not have an
19 JUDGE ROSEN: Well, this is a 19 issue with it. I thought it captured
20 more full, complete and robust 20 what we needed to convey, as far as
21 explanation. More transparent, you 21 Lieff Cabraser was concerned.
22 might say. 22 In retrospect, certainly I
23 I'll just ask the question. 23 will -- would have included the longer
24 You knew that in Bank of New 24 version that we included in BoNY, but
25 York Judge Kaplan was very concerned 25 we were not lead counsel, we didn't
203 205
1 Chiplock 1 Chiplock
2 about these kinds of issues -- 2 write the template, and I didn't have
3 THE WITNESS: About fees and 3 an issue with what was presented to me.
4 billing generally. 4 JUDGE ROSEN: Can we make both
5 JUDGE ROSEN: Fees and billing. 5 of these exhibits to the deposition?
6 Is that why your language was 6 THE WITNESS: Do you want a
7 more robust in the BoNY case maybe? 7 version with my signature page?
8 THE WITNESS: I think we were 8 JUDGE ROSEN: For the
9 just trying to give the judge as much 9 deposition, yeah.
10 comfort as possible that the rates we 10 THE WITNESS: Okay, we'll get
11 are charging are, in our view, 11 one to you.
12 reasonable. We also submitted a 12 MR. SINNOTT: Would you like
13 lengthy declaration from Professor 13 these marked and entered?
14 Coffey in that case, that went to that 14 JUDGE ROSEN: Yes, I think so.
15 point and then some. 15 MR. SINNOTT: If Madam Court
16 JUDGE ROSEN: But your language 16 Reporter would first have a document
17 in paragraph five of the BoNY 17 that was Exhibit 17 to the fee
18 declaration would have been -- well, 18 petition, and it's styled as
19 let me ask you. 19 "Declaration of Daniel P. Chiplock on
20 Would it not have been equally 20 Behalf of Lieff Cabraser Heimann &
21 applicable to the State Street case -- 21 Bernstein, LLP in Support of Lead
22 THE WITNESS: Yes. 22 Counsel's Motion for an Award of
23 JUDGE ROSEN: -- and usable -- 23 Attorneys' Fees and Payment of
24 MR. HEIMANN: Wait until the 24 Expenses" in the Arkansas Teacher
25 finish, please. 25 Retirement System, et al. case versus
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would be helpful or appropriate in future fee
petitions?
A Certainly.

JUDGE ROSEN: Maybe in
conjunction with the same language that
you used in the BoNY case?

THE WITNESS: Yeah. I mean,
it's all intended to convey the same
thing, but, yes, we could be even more
explicit.

MR. HEIMANN: To clarify, I can
tell you that those rates have also
been accepted and applied in cases --
recent cases -- where the fee award was
based on a lodestar and not as a simple
cross-check.

MR. SINNOTT: Thanks, Richard.

BY MR. SINNOTT:

Q Let me ask you about Michael
Bradley.

A Yes.

Q When did you first hear Michael
Bradley's name, and in what context?

A Okay. So I will -- the first
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2 thatI recalled hearing Michael Bradley's name 2 Bradley was.

3 was after November 10th, 2016. And the context 3 Then I think Nicole wrote and

4 was I was asked by e-mail by David Goldsmith 4 said, "You know what, don't check, we'll just

5  whether it was possible to go back and check 5  wait and see if anything comes of it."

6 Catalyst to confirm that Michael did -- actually 6 But then the Thornton firm

7  went online and did document review work on the 7 actually contacted Kirti directly and asked him

8 platform. And that was the first time I 8  the same question. So he checked, and

9  recalled hearing Michael Bradley's name. 9  determined, as David suspected, it was not
10 JUDGE ROSEN: Did you know who 10 possible to confirm whether or not Michael had
11 he was? 11 worked on the platform because the Catalyst
12 THE WITNESS: I actually did 12 platform had been shut down for a year and a
13 not. I did not make the connection 13 half at that point, and we had all of the
14 with the last name at all. 14 documents and the coding on a hard drive, but
15 And only subsequent to that -- 15 there was no way to audit any individual user's
16 and I don't remember how much later -- 16  work in retrospect by looking at that
17 I found out it was Garrett's brother. 17  information.
18 But I -- I did not make that connection 18 JUDGE ROSEN: You could have --
19 when I first heard the name, because 19 I'm not suggesting you should have, but
20 Bradley's a common name. 20 you could have paid to have the
21 As it turns out -- and we've 21 Catalyst platform reignited and gotten
22 given you the documents in preparation 22 back into it, could you not have?
23 for today's testimony -- Kirti located 23 THE WITNESS: Ask Kirti this
24 an e-mail from way back in 2013 where 24 question.
25 Evan asked Kirti to set up an account 25 The answer is yes, we could

211 213

| 1 Chiplock

| 2 have had it all put back on the

| 3 Catalyst system, but I think even then

[ | 4 it would not have been possible to do

[ | 5 an audit of any individual user's work

| 6 from years prior, because I just don't

| 7 think the system was built to capture

[ | 8 that.

I 9  BY MR. SINNOTT:
[ | 10 Q So to this date you're unaware
[ | 11 whether there was any substantive entries in
B 12  Catalyst by Michael Bradley?
[ | 13 A I'm personally unaware. All I
[ | 14 know is, as I learned yesterday, we did set up a
[ | 15  Catalyst account for him in 2013.
B 16 Q And were you aware of any
[ | 17 other --
. 18 MR. SINNOTT: Strike that.
[ | 19 Q  Outside of what would be
B 20  required to -- if anything -- to capture entries
[ | 21 by Bradley -- Michael Bradley -- in the Catalyst
[ | 22 system, did any other documents ever come to
[ | 23 your attention, or since that time, with Michael
B 24 Bradley's name on them in the way of hot
[ | 25  documents or work product relative to document
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[ | 2 issue, I'm trying to figure out what happened."
[ | 3 And I believe all that has been produced also.
[ | 4 And essentially it's just retracing the
[ | 5 essential communications from the January to
[ | 6 May 2015 time frame that lay out who was doing
[ | 7 what work for whom and when, and which hours
[ | 8  were actually paid for, or otherwise covered, by
[ | 9  Thornton.
[ ] 10 Q All right, thank you.
[ ] 11 A Yup.
[ | 12 Q Previously you've referred to
[ ] 13 the Thornton file or folder.
[ ] 14 A Folders.
[ | 15 Q  Folders.
[ ] 16 What were you referring to?
[ ] 17 A So when we agreed to allocate a
[ | 18  certain chunk of the document review to staff
[ ] 19 attorneys who were Thornton's financial
[ ] 20  responsibility, Kirti created what he called
] 21  Thornton folders -- or he might have called them
] 22 Naumes folders. He used one of the names.
] 23 Q And the previous name of the
[ ] 24 firm was Thornton & Naumes?
. 25 A Was Thornton & Naumes, yeah.
217
| 1 Chiplock
| 2 So Kirti actually created these
l 3 folders that were specifically delineated for
[ | 4 review by attorneys who were Thornton & Naumes'
[ | 5 financial responsibility, so that's why in some
l 6  of our time records you see the occasional
l 7  reference to a staff attorney working in a
[ | 8  Thornton folder or a Naumes folder.
[ | 9 Q All right, thank you.
[ | 10 A Um-hum.
[ | 11 Q Did you participate in the
[ | 12 Jetter that was ultimately -- and rather soon --
[ | 13  sent to the court?
[ | 14 A On November 10th, 2016? Yes, I
[ | 15  reviewed it, and I'm sure I contributed, added
B 16  some suggestions.
[ ] 17 Q And showing you what the firm
[ | 18 has provided, 50564, I see there's a message
[ | 19 dated November 9th, 2016 at 8:42 p.m. from you
B 20  to Garrett and David, with cc's to a number of
[ | 21  other Thornton and Labaton attorneys, and you
[ | 22 indicate, "I have some suggested redlines apart
[ | 23  from what Garrett mentions. See attached."
] 24 A Uh-huh.
[ | 25 Q Do you recall what those
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Q -- talked about everything of
relevance in this case, but let me just ask you,
is there anything that we haven't discussed that
you think is relevant or helpful to our
examination of the facts in this case?
A Well, we've been over a lot.
All I can say is, on a personal level I'm
extremely sorry that we're here, and I have
regretted pretty consistently the oversights
that led to the double counting that went into
the fee petitions that were submitted in
September of 2016, and I wish I could go back
and change that. But I think going forward we
will be extra careful, obviously, to ensure it
doesn't happen again.
I think apart from that, I can
just say I'm here to answer any more questions
at a future date. If you have any, I'm happy to
doit.

QOWO~NOUTA WNEPER

1

e
N

JUDGE ROSEN: Just one sort of
very broad question that I sort of
foreshadowed earlier.

One of the things that I'm
going to be interested in recommending
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1 Chiplock 1 Chiplock
[ | 2 to Judge Wolf, because I think he's
[ | 3 interested in it, recommendations for
[ | 4 best practices going forward on fees,
l 5 recording of fees, fee petitions,
[ | 6 relationships between multiple counsel
[ | 7 in complex cases. Anything you want to
[ | 8 tell us that you want me to consider as
[ | 9 best practices?
. 10 THE WITNESS: Well, in terms of
[ | 11 things we could have done better, and
B 12 should have done in this case, I think
[ | 13 there should have been more
[ | 14 coordination and communication amongst
[ | 15 the firms before the individual fee
B 16 declarations were submitted, in order
[ | 17 to assure that we did not confuse the
B 18 court.
[ | 19 JUDGE ROSEN: How about on an
B 20 ongoing basis during the gestation of
[ | 21 the case itself?
. 22 THE WITNESS: Well, there
[ | 23 should also be, I think, more
B 24 consistent sharing of lodestar over the
[ | F 25 life of a case in order to try to head
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Chiplock
off mistakes like this from happening,
and it should be at regular increments.
And in many cases it has been. In this
case it wasn't. There were -- there
were several exchanges of lodestar
during the life of the case, but it
wasn't regularized. And if it had
been, an error like this -- with very
smart, capable lawyers, an error as
silly as this I think would have been
caught sooner had we done that.

So I think a better practice, a
best practice, would be to exchange
time regularly. And also to talk about
our rates, and make sure we're being
completely transparent about what our
rates are, where -- you know, how
they've been accepted in other courts
and that sort of thing.

JUDGE ROSEN: One question
occurred to me during the course of not
only your deposition, but other
depositions, and the interviews, is on
a very large, complex case like this,

224

223
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226 228
1 Chiplock 1 Chiplock
2 failsafe. 2 Q And my short follow-up to that
3 Again, I do view it as an 3 s, in your view is it Labaton Sucharow's
4 anomaly that it happened. I don't 4 responsibility or role to ensure the accuracy of
5 personally see a practice area 5 the lodestar reported by Lieff in Lieff's small
6 recommendation coming out that would 6 fee declaration?
7 forestall something like this. I think 7 A I don't view it as Labaton's
8 it was -- I still look at it as an 8  ultimate responsibility to ensure that Lieff
9 anomaly, a regrettable mistake, an 9  Cabraser's lodestar was reported accurately.
10 anomaly. 10 What I do think is that only
11 I think that's the most I can 11 one firm had access to all the fee declarations
12 say about it. 12 pefore they were filed. And if there was an
13 JUDGE ROSEN: Okay, thanks. 13 opportunity to catch a mistake, that was it, in
14 MR. SINNOTT: Richard. 14  addition to the opportunities that I had and
15 EXAMINATION 15 missed before my individual fee declaration was
16 BY MR. HEIMANN: 16 filed.
17 Q What was the impact on the 17 Q Fair enough.
18 rates for staff attorneys by using 2016 then 18 And one other short question.
19  current rates, rather than historical rates? 19 I think you had testified
20 A So the rate was -- actually 20  earlier to the existence of a general
21  went down at Lieff Cabraser from 2016 -- or in 21  understanding between you and Garrett Bradley
22 2016. 22 with respect to the idea that the time generated
23 The rates that we used in 2015 23 by the document reviewers paid for by Thornton,
24 in the Bank of New York Mellon case were 24 that that time would ultimately be reflected in
25  actually generally higher for staff attorneys. 25  Thornton's small fee declaration.
227 229
1 Chiplock 1 Chiplock
2 They were generally 425, which is the guidance 2 Do you remember that testimony?
3 that Thornton used when they submitted their 3 A Yes.
4 declarations. 4 Q Do you know whether anyone at
5 MR. SINNOTT: Anything else, 5 Labaton was aware of that general understanding
6 Richard? 6 that existed between Thornton and your firm?
7 MR. HEIMANN: No. 7 A I don't know that anybody -- it
8 MR. SINNOTT: Thank you. 8  wouldn't have occurred to me that anyone at
9 Mike? 9  Labaton would question that, I guess is what I
10 MR. STOCKER: Just a couple 10 would say.
11 minor points. 11 I know what people at Labaton
12 EXAMINATION 12 were aware of, was that we were hosting some
13 BY MR. STOCKER: 13 document reviewers for Thornton. And it seemed
14 Q I think it was your testimony 14 to me common sense that if a firm is paying for
15 earlier that in your view it was Labaton 15  Ilabor, they can get credit for that labor in
16  Sucharow that bore responsibility to ensure the 16 their fee petition.
17  accuracy of the fee petition that went in to the 17 MR. STOCKER: That's all I
18 court. Do you remember that? 18 have, thank you.
19 A Well, I don't know if T used 19 MR. SINNOTT: Hannah?
20  those exact words. 20 MS. BORNSTEIN: No questions.
21 Q Well, you can express it 21 MR. SINNOTT: Lynn, are you
22 Dbetter, then. 22 still on the line?
23 A I think Labaton was the only 23 MR. SARKO: I am still on the
24 one in a position to see all the fee 24 line.
25  declarations before they were filed. 25 MR. SINNOTT: Do you have any
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MS. KEEVERS PALMER: Kimberly Keevers
Palmer, Richardson, Patrick, Westbrook & Brickman.
MR. SINNOTT: Thank you. And Lynn?

MR. SARKO: Lynn Sarko from Keller
Rohrback on behalf of the Andover plaintiffs.
MR. SINNOTT: Okay. Thank you, Lynn.
Has anyone else joined us on the phone line?
(No response.)
MR. SINNOTT: I see no response, we'll
proceed.
EXAMINATION BY COUNSEL FOR THE SPECIAL MASTER
BY MR. SINNOTT:
Q. Brian, could you describe for us your
background, beginning with your education?
A. I graduated the University of Notre Dame
in 1968. I held a number of jobs between then --

which I set up, which is called the Public Pension
Investment Project.
And then I became a reporter in Europe
and Africa and the United States for a period of
time. And then I became employed in the House and
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A. Basically from the beginning I've been
involved in what I will call malinvestment of
ERISA plans. And they've been class actions
pursuant to Rule 23 and ERISA.

Q. All right. And that is the predominant
subject of your practice?

A. Very much predominant.

Q. All right, sir. Now, let me bring you
forward to the State Street litigation to set the
stage, but ask you if prior to that case, you had
any experience in foreign currency transaction
matters?

A. Other than a few foreign currency
transactions, no. Personally, foreign currency
transactions.

Q. At some point did you become involved in
a California action?

A. Involving foreign currency transactions?

Q. Yes, sir.

A. No, not to my recollection.

Q. And how about the Bank of New York Mellon
case?

A. I became involved in the Bank of New York
Mellon case after filing the State Street Bank
foreign currency case.

212-267-6868

3 (Pages 6 to 9)

Veritext Legal Solutions

www.veritext.com

516-608-2400



Case 1:11-cv-10230-MLW Document 401-10 Filed 07/23/18 Page 4 of 10

O 0O ~NOUO B~ WNEPR

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

10

Q. All right. And when was that that you
became involved in BNY Mellon?

A. The exact date escapes me, but I think it
was in the fall of 2012. I'm going to say
October.

Q. And who did you represent in the
BNY Mellon case and what were the allegations?

A. Irepresented participants in ERISA
plans, both defined benefit and defined
contribution, which is generally known as 401(k)
plan. And the allegations were the defendant was
the custodian or trustee of the plans that these
participants took part in. Generally speaking,
people say they were members of, but they're
actually participants under the law. And the
trustee and custodian engaged in transacted
foreign currency exchanges for those plans in
violation of federal pension law. Section --
prudent person rule and the prohibited
transactions rule because these transactions were
not exempt under any prohibited transactions
exemptions issued by the Department of Labor, the
two relevant ones are PTE9420 and PTE9854, or as
subsequently enacted statute, 408B18 of ERISA.

Q. And what was the outcome of that case?

© oOoO~NO UM WNDNEPER
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rules and prohibited transaction rules.

Q. And are there any other FX cases that
you've come to be involved in?

A. No.

Q. And what other firms have been frequently
involved in ERISA litigation based on your
experience?

A. Keller Rohrback. Jon Axelrod's firm, and
members of the securities plaintiffs' bar who tend
to take a portion of large securities class
actions, the portion which might involve ERISA
claims. And those firms -- Stull Stull & Brody
would be an example in Manhattan.

Q. Okay.

A. I mean, there are various and sundry
smaller firms. ERISA is a very large field. We
do not bring what are called benefit claims. Jon
Axelrod would bring such claims. We have
typically not done benefit claims. And I'm not
going to bore you here with the details of them,
but there's a practice area out there for benefit
claims.

Q. Okay.

A. Where a participant, you know, retires
and they have a DB plan and they say they didn't

11

NN | [ 11 1 | | | ]| | | [T QN

25

13

get enough. They expected to get $1500 a month
and they got 1200 a month. That would be a
benefit claim. Typically, those are not class
actions.

Q. Okay. And how did you become aware of
the potential ERISA claims against State Street?

Q. And as a result of that, what was the
next thing you did with respect to State Street?
A. I don't know what the next thing I did
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18 In fact, Mr. Sutherland was in both the Johnson &
19  Johnson defined benefits plan and the Johnson &
20 Johnson 401(k) plan. Mr. Taylor was a participant
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42 44
[ | 1 Q. So did you have any involvement in
[ | 2 discussions about what portion of that fee award
| 3 would go to ERISA counsel?
I 4 A. Yes, I did.
[ | 5 Q. And describe who was involved in those
[ | 6  discussions and what was talked about.
| 7 A. Well, let me correct. When we had
l 8  discussions of what part of the fee award would go
[ | 9  to ERISA counsel, we didn't know that there would
[ | 10  be a settlement and we didn't know the ERISA
[ | 11 volume. All right? And these discussions took
[ | 12 place in 2013. We settled in 2016.
B 13 Q. And who were the discussions in 2013
[ | 14 with? Who did they involve?
[ | 15 A. Lynn Sarko.
[ | 16 Q. So Lynn represented the ERISA firms in
B 17 those discussions?
[ | 18 A. Idon't know.
[ | 19 Q. Did you feel like you were not
[ | 20  represented in those discussions?
B 21 A. Well, I was part of the discussions. But
[ | 22 Twas presented what I thought was a fiat. Out of
[ | 23  theblue. Lynn called me up and said the state
[ | 24 law claimants, not my term, the big three, not his
B 25 term, but the consumer plaintiffs, want to split
43 45
1 settlement, which I think was fair because we had 1 the money now. The attorneys' fees award, if
2 settled an almost similar case against Bank of New 2 thereis any.
3 York Mellon a year before, which had involved over 3 And he said they were offering 6 percent,
4 ahundred depositions. It was extremely hard 4 Ithink. Six percent would go to the ERISA
5 fought, and we were quite involved in that. And 5  firms -- basically Lynn's firm, Zuckerman, and my
6 that settled for about $330 million. And I think 6  firm -- and the state law claimants would get 94
7  the ERISA set-aside was 70 million. 7 percent of any attorneys' fee award.
8 And so the State Street settlement at 300 8 Q. And that was the initial proposal,
9  million seemed to be fair in comparison. And the 9  correct?
10  $60 million set-aside in the State Street 10 A. Yes.
11  settlement for ERISA plans -- by the way, it's no 11 Q. All right. And what was your response to
12 less than 60 million. It could be more. But the 12 that?
13  settlement agreement says no less than 60 million. 13 A. Why? First of all, why that percentage?
14 That is 20 percent of the recovery. And 14 Iknew that we probably would be wise to reach an
15 we now learn, subsequent to the settlement, that 15 agreement at some percentage. Precisely because I
16  60.75 percent of the FX volume was for ERISA 16  wanted my class to continue to be represented and
17 plans. So we -- in terms of the ERISA plans, we 17  not be harmed by fratricide on the plaintiffs'
18  got 20 percent of the recovery based on -- we 18 side. It's very important to stay in the case and
19  didn't know it, but it turned out we got lucky -- 19  represent your clients. If it costs me money, I
20  16.75 percent of the FX transactions. 20  can do that. But if it costs my clients, no.
21 So there was what we've called an ERISA 21 I mean, there's a range of reason, you
22 premium, which I think is due because ERISA was a 22 know. But I'm saying I can't deal with my clients
23  stronger case. National, uniform law with 23 in order to get me more.
24 prohibited transaction exemptions that we believe 24 So I knew that we'd probably arrive at an
25 would not have been met had we had discovery. 25 agreement. I was willing to in order to avoid
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1 whatI call fratricide. Because boy, all we 1
2 needed to do was show problems to the 1
3 defendants -- or who knows what it would break out 1
4 in terms of fratricide. And there were no women l
5 involved, so it was fratricide. | _
6 And so I said why. And Lynn said, well, | _
7 the FX volume is 6 to 9 percent. And I had no 1
8 idea where the FX volume came from because no one |
9  had ever given me anything in terms of discovery | h
10  of the FX volume. So maybe the consumer H B
11 plaintiffs' firms had the FX volume. Or maybe || _
12 they didn't. ButI said 9 percent -- well, B
13  actually, I said 11, and Lynn -- [ ] -
14 SPECIAL MASTER ROSEN: But you were just || _
15  pulling a number from the air, too, weren't you? || _
16 THE WITNESS: Right. But I decided it .
17  was that or fratricide. So I said 11, accept [ ] _
18 less. And Lynn came back with 9. H B
19 SPECIAL MASTER ROSEN: I'm curious -- H e
20 THE WITNESS: And I said yes. B
21 SPECIAL MASTER ROSEN: I'm curious why . _
22 you and the other ERISA lawyers felt you had to || _
23 cut the deal early before you really knew where || _
24 you stood through discovery in terms of the B
25 percentage of FX transactions in the ERISA -- on B _
47 49
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l 1 person making the benefit claim, that rare benefit

[ | 2 claim that we're talking about.

[ | 3 Those are the only two that come to mind.

I 4 Q. And how are rates in those cases

| 5 determined?

[ | 6 A. Part of it is what we think they can pay.

l 7 1 mean, if we're asking more than they can afford

I 8  to pay, then we try to see if we can make an

l 9  adjustment. You know, it depends, you know. If
[ | 10 we're getting a case that's different and we can
[ | 11  learn something from it, that's a form of
[ | 12 compensation to us.

[ ] 13 We want to know more about ERISA, their

[ | 14 ERISA cases. We want to know more about ERISA.

[ | 15  And, you know, if somebody comes to us and

. 16 presents an area where -- slightly outside of our

[ ] 17  area of experience -- I don't want to call it

[ | 18 expertise -- we might want to do that. And if

[ | 19 they can't afford to pay us a lot, we will take

. 20  less compensation because we're getting another

[ ] 21  form of compensation from the case.

[ | 22 Q. Now, aside from those direct payment

[ | 23 clients, if you will, how does the firm determine

[ | 24 annual attorney billing rates?

[ ] 25 A. We don't determine annual -- we're really
83 85

1 I think the way Labaton wanted, they wanted each 1  quite small. We will look in the cases that we're

2 individual to send their declaration directly to 2 involved in that will settle and we'll look at

3 Labaton. 3 counsel and co-counsel in cases, we'll look at the

4 Q. Okay. 4 amounts that they bill. And then we'll try to

5 A. Maybe I'm wrong. 5 figure out, well, you know, relatively what we

6 SPECIAL MASTER ROSEN: So Labaton 6  should charge vis-a-vis their work. Because we

7  controlled the flow -- 7  know their work, we know our work, we know the

8 THE WITNESS: Right. 8 case.

9 SPECIAL MASTER ROSEN: -- and the 9 And, you know, we could go to the firms
10  process. 10  we work with and see what they're doing in cases
11 THE WITNESS: Right. It wasn't what I 11 notinvolved in, but we don't tend to do that.

12 would call collaboration. You know, you can have 12 Q. All right. And do you rely on any

13  collaboration. You don't have to have everybody 13  documents or resources, Valeo or Wells Fargo or
14  agree. But, you know, one argument against that 14 other surveys in setting those rates?

15 isit wastes time. And the other argument is 15 A. No, we don't.

16 people get educated, you know. I mean, there's 16 Q. Okay.

17  several ways of looking at things. 17 A. Now, maybe we will. Because I'm learning
18 BY MR. SINNOTT: 18 about Wells Fargo. Unfortunately, we sued them.
19 Q. Does McTigue Law Firm have clients who 19 I'm being facetious. We might search out one of
20  actually pay hourly rates? 20 these services, but we were not aware of them.
21 A. Occasionally we do. 21 Q. Let's talk about regular rates charged.

22 Q. And what types of clients are those, 22 In your declaration in paragraph 20 -- do you have
23 Brian? 23 that?

24 A. Typically -- they're very few. We've got 24 A. Ido.

25  aplan client or had a plan client. We had a 25 Q. It indicates, "The hourly rates of the
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1 attorneys and professional support staff in my [ |
2 firm included in Exhibit A are the same as my [ |
3 firm's regular rates otherwise charged for their [ |
4 services, which have been accepted in other l
5  complex class actions my firm has been involved [ |
6 in." [ |
7 In that final clause, "my firm has been [ |
8 involved in," seems to be an addition from the [ |
9  Labaton language. [ |
10 Why was that phrase added? [ |
1 A. We set our rates in the State Street case [ ]
12 looking at a prior case we had settled against [ |
13  Bank of New York Mellon for the same type of [ |
14 claim, almost identical claim, that we had settled [ |
15  the year before. There were a lot of firms in [ ]
16  that case. And we looked at our rates because we [ ]
17 knew those firms and their work. And we looked at [ |
18 our rates and we found they were dramatically [ |
19  lower. And we set the rates in the State Street [ ]
20  case based on those -- on the rates billed and [ |
21 approved by Judge Kaplan in the Southern District [ |
22 of New York in the BNY FX case. [ |
23 Q. But-- ]
24 A. Those -- [ |
25 SPECIAL MASTER ROSEN: And is that why .
87 89
1 you added -- to call it -- to call out that |
2 aspect, is that why you added that phrase? |
3 THE WITNESS: Yes, it is. [ |
4 BY MR. SINNOTT: [ |
5 Q. Do you think, Brian, that there's some |
6 lack of clarity, though, in the expression or the |
7  phrase "the same as my firm's regular rates [ |
8  otherwise charged for their services"? [ |
9 Do you think that might lead a judge to |
10  believe that the references to amounts that were [ ]
11  actually charged to a paying client? [ ]
12 A. Tthink it could. And I'm learning. [ ]
13 Q. What are you learning, Brian? [ |
14 A. And I tell -- well, I tell associates [ |
15 don't always think from your point of view. Look [ |
16 from the point of view of the person who reads [ |
17 your work. And I'm doing that now. I'm learning [ |
18 that lesson here. Brooke is a former reporter, [ |
19 and she has -- as reporters have to figure out, [ |
20  look at it the way the reader looks at it. And [ |
21  lawyers tend to look at it the way they look at [ |
22 it. And I may be guilty. [ |
23 Q. And how would this be changed, if at all, [ |
24 in order to make this more clear or accurate? [ |
25 A. I think we could strike the phrase. [ ]
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A. I suggested an edit.

Q. And what was that edit, Brian?

A. That was the edit that eventually became
the ERISA footnote -- I believe it was a
footnote -- in which said the ERISA firms have not
been involved in this staff attorney issue. In
the actions that gave rise to the staff attorney
issue.

Q. And to the best of your knowledge, did
any of those billing issues that Mr. Goldsmith
talked about relate to work performed by ERISA
counsel?

A. No.

Q. And you thought it was necessary for a
reference of clarity to refer to that, hence, the
footnote that was included?

A. Well, it's not necessary, but it was very
helpful to us.

Q. Sure. And were there any differences of
opinion to your knowledge among counsel with
respect to the content of that letter? Aside from
making suggestions that were adopted, do you
recall any disagreements?

A. No.

Q. And are you aware of any mistakes not

93
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1 relation -- that theprocurement was stale, and | | § |
2 didn't havetoenter itif | didn'twantto. And | | § |G
3 told 'em -- | figured four wasenough at thetime. | § | KGN
4  THE SPECIAL MASTER: George, couldyou | § N
5 remind usjust what year did you become the 1
6 execivedirector? 1
7 THE WITNESS: | became executive 1
o director December 29, 2008, 1
9 BY MR.SINNOTT: 1 T
10 Q. And, Mr. Hopkins, you took over for an m T
11 executive director named Doane; isthat correct? il [
12 A. Actually, therewasaperiod of time when m T
13 Mr. Doaneleft and | arrived that heresigned m T
14 sometimein thefall, and thedeputy -- thelady who g |
15 wasmy deputy director at thetime-- she'ssince | | KGN
16 had astrokeand worksvery part time-- became | [ GGG
17 interim director. -
18  SotherewasPaul Doane, Gail bold even m
19 asinterimdirector, and then | -- 1 replaced the 1 [
20 interim director. m
21 Q. And-- 1
22 A. | think shewastherethreeor four months. i KGN
23 I'msorrytojumpontop of you. I'll bebetter g NN
24 next time n I
Page 15 Page 17
1 1 toyou. | don't know if it wasin the deposition or
1 2 inour moreinformal discussion.
| I | ¢ After | ot there, Bernstein brought to
1 4 meacert--- | didn't know what it was at the
1 5 time-- acertification to enter acase. | told him
1 | ¢ | wasreallyjust too busy to messwith that kind of
1 I | | thing and really wasn't interested in securities
1 T 8 litigation. | was morefocused on a bunch of things
1 DS o vichad goingon
m T 10  That wasprobably -- | don't even -- it
m 11 wasin thespring -- late winter, early spring of
4 ] 12 2009, and that'swhen, you know -- you know, some of
m 13 thelegisative leaders called me over to the
m T ¢ Copitol and said they thought we ought to be
m T 5 involved in securitiesllitigation, and the other
H I (6 Retirement System was, and they thought we ought to
n D . bc (o
m 18 Andsothen | said, okay, I'll look at
m 19 thoseand consider 'em, and | talked to my board
m I >0 chair. And hesaid, hey, you know, if it's-- if
H T o thelegisiature'sinterested and you havetimeto do
m 22 it, hey, you know, just figure out what it's all
n I 23 about.
m T ¢ And sol started learning about how it
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worked. So probably within four to six months after
| got there |l became awar e of the securities cases
and how they worked.

BY MR. SINNOTT:

Q. Anddidthelegidatorsthat called you over
indicate why they were interested in securities
litigation?

A. | got theideathat, you know, they
under stood the Retirement System had a lot of, you
know, financial issues. | mean, obvioudly, we
did -- when | got there, our system wasin deep
trouble both operationally, | think politically
because they thought that the system didn't have a
strong board, didn't have strong leader ship, and we
were, obvioudly, in trouble actuarially, you know,
when you have those kind of losses, and | think they
thought, you know, part of my duty wasto bringin
all themoney | could. That was sort of the message
| got.

Q. Didany of the legislators indicate that
they had contact with any law firms with respect to
potential litigation?

A. You know, that -- they didn't -- the one
thing | think | told you beforein alater meeting |

Page 20

we actually --

THE SPECIAL MASTER: Wasthat firm one
of the monitoring counsel at the time?

THE WITNESS: No, no. They'd never --
they never monitored for us. They just applied to
be one.

THE SPECIAL MASTER: | see.

THE WITNESS: No, they never -- they
never made that cut.
10 BY MR. SINNOTT:
11 Q. Do you remember where that firm was out of ?
12 A. Philadelphia.
13 Q. Out of Philadelphia?
14 A. Yeah. | remember that because -- 'cause my
15 grandmother always had this saying, you know, he's
16 dressed like a Philadelphia attorney.
17 And so | remember -- | walked in and
18 thought, you know, my grandmother would be proud
19 'causethat guy wasdressed tothenines. I'm
20 sorry. That'smy own little side.
21 Q. We appreciate theinsights.
22 Were you aware that members of alaw
23 firm with aLittle Rock office had introduced
24 individualsthat you later would come to know as
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Eric Belfi and Chris Keller to influential Arkansas
officialsin an effort to secure legal work with the
state?
A. | had noidea.
Q. Areyou familiar with the firm name of
Chargois & Herron?
7 A. Asof about two weeks, ten days ago.
8 Q. But you never encountered them to the best
9 of your recollection years ago?
10 A. | had never heard of that firm before.
11 Q. Did Gail or Paul or the records that you
12 examined when you became executive director reveal
13 that firm's name anywhere?
14 A. Asl told you, | never -- tothisday | have
15 not looked at the records about how L abaton became
16 involved with us. The only recordsthat relate back
17 tothat timel looked at wasthis Texarkana,
18 Arkansasfirm, and | won't tell you too much of the
19 story, but these guys showed up at my office,
20 demanded to meet with me| said about a year, maybe
21 ninemonths after | got there.
22 And thisguy said I'm a Harvard-educated
23 lawyer and, you know, you've got to sign this
24 contract becausey'all agreed to do this, and

D O WN P
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-- he never chaired the committee but he was -- in
the senate -- he ended up in the senate, and in the
senate he was the one that handled almost all the
hard, complex legislation for the retirement
systems, and he was what | would call, you know, one
of the -- leadersis not the -- you know, a
benevolent leader to ensure the retirement systems
had the resources they needed.

THE SPECIAL MASTER: So | assumeyou
knew him from your service --

THE WITNESS: | did.

THE SPECIAL MASTER: -- in the house and
the senate?

THE WITNESS: Right. | was never in the
house but from his service in the house.
16 THE SPECIAL MASTER: I'm sorry. Yep.
17 BY MR. SINNOTT:
18 Q. Andyou were achair of acommitteein the
19 senate, correct?
20 A. Theonly --
21 Q. Retirement committee?
22 A. Wadl, I may have chaired therulescommittee
23 or something. Thesenateissort of a select
24 committee, but the only -- | always chosethe
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THE SPECIAL MASTER: On Arkansasiit
says, "On Arkansas the senator is going to come
visit us at the end of the month."

Assuming that's Arkansas Teachers, do
you know what senator that would have been?

THE WITNESS: Wéll, | think from my
discussions with, you know, my non-attorneys here |
think that was probably a senator named Steve
Farris.

THE SPECIAL MASTER: Was he at the time
-- was he on the retirement system committee?

THE WITNESS: Hewas on -- it's on the
retirement -- joint retirement committee
legidlature.

In fact, he was probably the
longest-serving member of the retirement committee.
He was, you know -- | will say this: Beforel left
the legidlature, for better/for worse, | was known
as the retirement expert in the legislature.

When | left, there was a pretty
good-sized hole. Steve Farris had been on the
retirement committee for two or three terms by then,
and | think later -- | think he was -- he was
cochair once when he was in the house, but he never

Q
«Q
@
w
~
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You know, when -- thefirst casel did
with Labaton was Colonial Bank. And those were some
egregiousfactsin Colonial Bank. Those -- if they
didn't hang those guysup and put 'em in jail along
time, which I don't think they did, you know,
justice was not served, and they took advantage of
usand a bunch of others.

So, you know, thefirst timethat Eric,
you know, wanted to talk to me about doing this
case, he wanted -- you know, he wanted meto
under stand everything about what all they were
doing.

Heasked meif | knew any local counsel
in Alabamathat | wasinterested in. You know, he
was-- | think heasked if | wanted to hire Arkansas
counsel that would help them assist mein
under standing the case, and | told him that |
expected the attorneysto handle the attor ney stuff
because, you know, once you become the gatekeeper of
what law firmsare hired, then suddenly | becomethe
-- thelast thing | wanted wasto have any knowledge
or power about what law firmswere hired and what
they did because once you havethat, then the
pressure comes.
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You know, | wanted the law firmsthat
represent usto represent usand not -- and not pay
-- not pay apricein order to-- that | determined
saying, well, you've got to hirethisfirm over here
thistime asmy local counsel; you've got to do this
or that.

| wanted them to know | only had one
focus. When | do these cases, | have one focus, and
that isto get a good outcome. |I'm not trying to be
areferee. I'mnot tryingtobeabank teller. I'm
not trying to be somebody that directsfeesto one
law firm or another, and | -- | didn't want that.
And | don't want that.

Let metdl you sincethisthing came
up, you would think thefirst thing | would dois
maybe call the other four law firms| have and ask
if they have areferring attorney agreement, and |
haven't. And | won't. You know why?

Because thefirmsthat we have are
honest, and they're ethical. And | will believe
that until they proveto meotherwise. | don't -- |
want them to hire the best law firmsin the states
wherewe'relitigating. | want them to have no
obligation to hire peoplethat | direct. | want
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THE SPECIAL MASTER: Let'sget downto
brasstax here.

THE WITNESS: Okay.

THE SPECIAL MASTER: Were you aware that
Labaton had this relationship going back to before
you came with this firm Chargois Herron -- Chargois
& Herron?

THE WITNESS: No.

THE SPECIAL MASTER: You weren't aware
of that at all?

THE WITNESS: | was not aware of that at
all.

THE SPECIAL MASTER: Were you aware that
in every case in which you -- you Arkansas -- was a
lead plaintiff or co-lead plaintiff that under this
agreement Mr. Chargois and his firm would get 20
percent of whatever Labaton received in the event of
a settlement or successful prosecution of the case?
Were you aware of that?

THE WITNESS: | was not.

THE SPECIAL MASTER: Were you aware that
in fact there were -- | don't know -- ten cases
maybe? -- in which Mr. -- in which Mr. Chargois got
20 percent effectively of the Labaton fee?

| | )
Q

Q
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THE WITNESS: | was not. But let me
go --

THE SPECIAL MASTER: Just aminute.

THE WITNESS: Okay.

THE SPECIAL MASTER: Okay? Inany of
these cases as the client representative, was it
ever disclosed to you that Mr. Chargois was going to
receive 20 percent of Labaton's fee?

THE WITNESS: No.

THE SPECIAL MASTER: And would that
include the State Street case?

THE WITNESS: That would include State
Street.

THE SPECIAL MASTER: So at no time was
it disclosed to you that in the distribution of the
fees Mr. Chargois would get, effectively, areferra
fee of 20 percent of the Labaton fee?

THE WITNESS: It was never disclosed to
me.

THE SPECIAL MASTER: Putting it more
specifically, wasit disclosed to you that in this
case Mr. Chargois got 5.5 percent of the total
attorneys fees, the 75-million-dollar attorney fee?

THE WITNESS: No.
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1 THE SPECIAL MASTER: Wasit disclosedto | 1 THE WITNESS: I'll take it upon your

2 you that hereceived 4.1 million dollars? 2 word that there's an agreement. | haven't seenit.

3 THE WITNESS: Well, sincethis-- 3 THE SPECIAL MASTER: You've not seen the

4 THE SPECIAL MASTER: Before -- before 4 agreement?

5 the feeswere approved. 5 THE WITNESS: No. Butif you say there

6 THE WITNESS: Let me -- 6 s, | trust you.

7 THE SPECIAL MASTER: Just before the 7 THE SPECIAL MASTER: Did you know that

8 feeswere approved wasit disclosed to you? 8 there was a decision made not to disclose the

9 THE WITNESS: No. My answer asto that 9 existence of this agreement to other counsel in the
10 qualification of those questions are correct. 10 case?

11 THE SPECIAL MASTER: Wasit disclosedto |11 By "other counsel” | mean the ERISA
12 youthat Mr. Chargoisreceived thismoney, andit |12 counsel, the counsel that were representing the
13 wasnot disclosed in the fee petition to the Court? |13 ERISA class.
14 THE WITNESS: I've asked about -- I've 14 THE WITNESS: | have -- | have no
15 asked about that. 15 knowledge of that.
16 THE SPECIAL MASTER: And? 16 THE SPECIAL MASTER: So none of thiswas
17 THE WITNESS: Well, | asked Ms. -- | 17 ever bounced off of you?
18 asked Miss Lukey wasthat aviolation of any ruleor |18 THE WITNESS: But, you know -- can | --
19 law in Massachusetts. She told me no. 19 no.
20 THE SPECIAL MASTER: That'll bein the 20 THE SPECIAL MASTER: Okay. Now --
21 first instance for me to decide. 21 THE WITNESS: Can | quaify that now?
22 THE WITNESS: Oh, | understand, but I'm 22 THE SPECIAL MASTER: Yes.
23 justsaying -- 23 THE WITNESS: In the Colonial Bank case
24 THE SPECIAL MASTER: Butdl I'masking |24 |told Ericif | ever want to know about your
Page 67 Page 69

1 you, George, right now -- 1 attorney fees and who all you hired, I'll ask you.

2 THE WITNESS: Okay. 2 And, you know, on any case because | intentionally

3 THE SPECIAL MASTER: -- iswas it 3 didn't want to know awholelot.

4 disclosed to you that it was not disclosed to the 4 THE SPECIAL MASTER: And that's agood

5 Court? 5 question. When you said if -- when you told Eric if

6 THE WITNESS: No -- oh, it was -- let 6 | ever want to know about other attorneys that you

7 me-- 7 hire, I'll ask you --

8 THE SPECIAL MASTER: Before -- 8 THE WITNESS: Well, I'm --

9 THE WITNESS: No. | want to make sure 9 THE SPECIAL MASTER: -- Mr. Chargois did
10 --itwasnot -- the fact that that fee -- that a 10 nowork -- asfar aswe know, did no work on any of
11 referral fee was paid was not disclosed to me. 11 these cases.

12 THE SPECIAL MASTER: Okay. 12 What he did, according to the

13 THE WITNESS: Before the last -- the 13 information we've been given, was at the very

14 last two weeks or something. 14 beginning of the relationship in 2007 he facilitated
15 THE SPECIAL MASTER: Wereyou awarethat |15 the relationship with Labaton in Labaton becoming
16 therewas this agreement dating back to 2007 that |16 one of the monitoring counsels.

17 Mr. Doane had -- apparently, he was aware of -- that |17 And from what we've been able to see --

18 Mr. Doane had agreed to have Mr. Chargoisreceive20 |18 and I'll stand corrected if other witnesses correct
19 percent of every feein which Arkansaswasthelead |19 this-- but from what we've been able to see, asa
20 plaintiff or co-lead plaintiff and Labatonwaslead |20 result of that relationship development and

21 or co-lead counsdl? 21 facilitation, he now is entitled to 20 percent of

22 THE WITNESS: Tothisday | don't 22 every single casein which Arkansasis -- 20 percent
23 know -- 23 of Labaton's fee or an amount equivalent to that in
24 THE SPECIAL MASTER: You'venot seen-- |24 which Arkansasisalead plaintiff or co-lead
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first of dl, let metell you | don't -- you know, |
haven't tried to get too deep into this because, you
know, I'm going to let you get deep into it, but let
me say I'm not sure whether M assachusetts law
applies or Arkansas law or some other state law.

| mean there'salot of conflicts of law
iSsues --

THE SPECIAL MASTER: We'regoing to all
kill alot of trees finding that out.

THE WITNESS: Yeah, but | will say this:
Y ou know, that | don't -- | don't feel misled
because | made it real clear to them | didn't want
to be the gatekeeper on all this attorney
relationship.

And | think if they thought that |
wanted to know, they would have told me because Eric
always said if you ever want to see how we do all
these fees, just let me know. And | said that's
fine.

THE SPECIAL MASTER: Then let me ask you
this: Asthe representative of the lead plaintiff
in this case, don't you think you had an obligation
to know where all the money is going?

THE WITNESS: | sure don't.
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1 THE SPECIAL MASTER: Why? 1 inanon-adversary proceeding, which thiswas, isa

2 THE WITNESS: Because -- well, first of 2 better practice?

3 dl, wheredoesit end? If the secretariesin the 3 THE WITNESS: Let me say this: I've

4 firm got abonus do | need to know that? You know, | 4 spent enough time with you now that | can feel your

5 if -- 5 --your passion's not the right word -- your --

6 THE SPECIAL MASTER: Not quitethesame | 6 THE SPECIAL MASTER: Skepticism.

7 aspaying alawyer for doing nothing 20 percentof a | 7 THE WITNESS: -- skepticism or whatever

g8 fee 8 youwantto call it. Let mejust say this: | have

9 THE WITNESS: But let mefinish, judge. 9 afeding-- | have afeeling that from here on out
10 Y ou know, first of all, you know, when 10 Judge Wolf will probably have alinein his order
11 you-- asl told you, when you become the 11 that al referral fees shall be disclosed. And that
12 gatekeeper, you know, the -- Judge Wolf for good, |12 eliminatestheissue.
13 for right, wrong or indifferent, he set this 13 THE SPECIAL MASTER: You keep referring
14 attorney fee. AndI'm not -- 14 tothisasareferral feg butitisnot at al in
15 THE SPECIAL MASTER: Hedidn't know what |15 the nature of areferral fee that you described. |
16 hedidn't know. 16 don't know what it is. We've had alot of different
17 THE WITNESS: | understand, but, you 17 namesgiventoit.
18 know, to the extent that Labaton had alegal or a 18 THE WITNESS: Well, for the sake of this
19 assumed legal or ethical obligation to pay this 19 -- of thisdeposition, | will call it areferral
20 firm, you know, Labaton'sfee would havebeenno |20 fee. It might be some other kind of fee. | don't
21 different if they paid it or not paid it from what | 21 -- | don't know. You know, if you tell me what to
22 cansee 22 calit, | will call it that.
23 Y ou know, if Miss Lukey isright that in 23 THE SPECIAL MASTER: Well, you know,
24 Massachusetts areferral fee does not have to be 24  Mr. Sucharow used aterm -- we've had local counsel.

Page 75 Page 77

1 disclosed to the Court, then, you know -- you know, | § | ENGNG—G—GzGNGEEEEEEEEEEEEE

2 for meto-- for meto know how Labatondividedup | g | R

3 their fees, | didn't ask how much Thornton got. | 1 T

4 didn't ask how much anybody got because, youknow | 1 |G

5 what, law firmshaveaway -- you know, onceyou | § |G

6 inject yourself into helping law firms divide up 1

7 fees, that's not helping -- the class was not going 1

8 to get one penny more 1

9 The classwasnot going to get one penny 1 I
10 moreout of that case oncethejudge set theterm -- g [
11 THE SPECIAL MASTER: Let meask you m S
12 this, Mr. Hopkins m
13 THE WITNESS: Yeah? m
14 THE SPECIAL MASTER: Had this N
15 relationship been disclosed to Judge Wolf, might he (g [ GGG
16 not havesaid, well, wait aminute, that'sanawful 1 (KGR
17 lot of money to be going to alawyer who hasn't done (g |GG
18 anything on the case, did no work, didn't refer this |y [ G
19 specificcaseat al, and maybetheclassshouldget  jn [
20 someof that money, or maybetheERISA counsel | |GGG
21 should get some of that money rather than this H
22 lawyerin Texaswhowasnot involved at dl inthis g |G
23 case? m
24 Isn't that why disclosure to the Court m
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THE SPECIAL MASTER: How can the judge
decide, George, if he doesn't know?

THE WITNESS: Well, again, | -- |
understand your point, but | can also understand the
point that if it's coming out of their share and
it's ashare that the attorneys and everybody have
no dispute over, you know, if the ERISA attorneys or
somebody else had said we don't think they ought to
get --

THE SPECIAL MASTER: George, let me ask
you this. You'realawyer.

THE WITNESS: | am.

THE SPECIAL MASTER: Thejudge hasto
decide in afairness hearing determining whether the
classisbeing treated fairly; if there are any
objections, he has to rule on the objections; and as
apart of that, the judge has to determineif the
feeisafair fee and whether the allocation within
the feeisfair to all of the attorneys.

Now some judges care less about the
alocation of fees, and other judges care alot
more.

How can ajudge -- so my question to you
is how can ajudge decide these questions without

Page 80
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having full information of where al of the money is
going?

THE WITNESS: Wdll, first of al, I'm
not sure the judge ever gets full information on how
al the money is going.

Y eah, unless --

THE SPECIAL MASTER: Wéll, shouldn't he?

THE WITNESS: What?

THE SPECIAL MASTER: Or she?

THE WITNESS: What?

THE SPECIAL MASTER: Shouldn't the
judge --

THE WITNESS: Well, | don't know --

THE SPECIAL MASTER: --inaclass
action?

THE WITNESS: | mean what level of
specificity would ajudge want? Like how the
partners who worked in the case versus not?

| -- you know, I'm not trying to be
argumentative --

THE SPECIAL MASTER: Thisis somebody
who did no work on the case. Never filed an
appearance. Was never before the Court. Was never
subject to the Court's jurisdiction. Was never

Page 81
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

ARKANSAS TEACHER RETIREMENT No. 11-CV-10230 (MLW)
SYSTEM, on behalf of itself and all others
similarly situated,

Plaintiffs,
- against -

STATE STREET CORPORATION, STATE
STREET BANK AND TRUST COMPANY and
STATE STREET GLOBAL MARKETS, LLC,

Defendants.

PLAINTIFF’S ASSENTED-TO MOTION FOR APPOINTMENT
OF INTERIM LEAD COUNSEL FOR THE PROPOSED CLASS
Pursuant to Rule 23(g) of the Federal Rules of Civil Procedure, Plaintiff Arkansas
Teacher Retirement System (“ARTRS”) respectfully moves for appointment of Labaton
Sucharow LLP as Interim Lead Counsel for the proposed Class in this action.
In support of this motion, ARTRS relies on the memorandum of law and Declaration of
Garrett J. Bradley, with exhibits, filed contemporaneously herewith, and all prior papers and
proceedings in this action.

A proposed Order is submitted herewith for the Court’s consideration.
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Dated: April 7, 2011

Respectfully submitted,
THORNTON & NAUMES, LLP

By: __/s/ Garrett J. Bradley
Michael P. Thomnton

Garrett J. Bradley (BBO #629240)
100 Summer Street, 30th Floor
Boston, Massachusetts 02110
Telephone: (617) 720-1333
Facsimile: (617) 720-2445

Liaison Counsel for Plaintiff ARTRS

LABATON SUCHAROW LLP
Joel H. Bermnstein
Christopher J. Keller

Eric 1. Belfi

David I. Goldsmith

Paul J. Scarlato

Michael H. Rogers

140 Broadway

New York, New York 10005
Telephone: (212) 907-0700
Facsimile: (212) 818-0477

Counsel for Plaintiff
ARTRS and Proposed Interim
Lead Counsel for the Class

LIEFF CABRASER HEIMANN
& BERNSTEIN, LLP

Steven E. Fineman

Daniel P. Chiplock

Michael J. Miarmi

Daniel R. Leathers

250 Hudson Street, 8th Floor

New York, New York 10013

Telephone: (212) 355-9500

Facsimile: (212) 355-9592

Attorneys for Plaintiff and the Class
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Certification Pursuant to Local Rule 7.1(a}(2)

I certify that between March 16 and April 6, 2011, I and other attorneys from my Firm
conferred on several occasions by telephone and e-mail with William H. Paine, Esq., counsel for
Defendants, conceming the relief sought in this motion. Mr. Paine has advised that Defendants
consent to the relief sought in this motion.

/s/ Joel H_Bernstein
Joel H. Bemstein
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Certificate of Service

T hereby certify that the foregoing Plaintiff’s Motion for Appointment of Interim Lead
Counsel for the Class, with annexed proposed Order, accompanying supporting memorandum of
law, and accompanying supporting Declaration of Garrett J. Bradley with annexed exhibits, were
filed through the ECF system on April 7, 2011 and accordingly will be served electronically
upon all registered participants identified on the Notice of Electronic Filing.

/s/ Garrett J. Bradley
Garrett J. Bradley
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

ARKANSAS TEACHER RETIREMENT No. 11-CV-10230 (MLW)
SYSTEM, on behalf of itself and all others
similarly situated,

Plaintiffs,
- against -

STATE STREET CORPORATION, STATE
STREET BANK AND TRUST COMPANY and
STATE STREET GLOBAL MARKETS, LLC,

Defendants.,

[PROPOSED]| ORDER FOR
APPOINTMENT OF INTERIM LEAD COUNSEL

WHEREAS, on February 10, 2011, Plaintiff Arkansas Teacher Retirement System
(“Plaintiffs” or “ARTRS") commenced the above-titled class action asserting claims under
Sections 2 and 11 of the Massachusetts Consumer Protection Act, M.G.L. ¢. 93A, asserting
breach of duty of loyalty by Defendants and seeking declaratory relief under 28 U.S.C, § 2201, es
seq., arising out of Defendants’ alleged deceptive acts and practices in connection with foreign
exchange (“FX”) transactions executed on behalf of their custodial clients; and

WHEREAS, to promote judicial economy and avoid duplication, the Court finds that it
would be appropriate to provide for an organization of Plaintiff’s counsel to coordinate the
efforts of counsel in this action and any later-filed related actions;

ACCORDINGLY, after considering Plaintiff’s memorandum of law submitted in support

of its assented-to motion for appointment of Interim Lead Counsel, and for good cause shown,
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IT IS HEREBY ORDERED as follows:
A. MASTER FILE AND CONSOLIDATION

1. This Order shall apply to each case that relates to the same subject matter that is
subsequently filed in this Court or is transferred to this Court and is consolidated with this case,

2. A Master File is established for this proceeding. The Master File shall be Master
File No. 11-CV-10230 (MLW). The Clerk shell file all pleadings in the Master File and note
such filings on the Master Docket.

3. Every pleading filed in this case shall have the following caption:

UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

IN RE STATE STREET BANK FOREIGN Master File No. 11-CV-10230 (MLW)
EXCHANGE TRANSACTIONS LITIGATION

4, When a case that arises out of the same subject matter of the Action is h;ereafter
filed in this Court or transferred from another court, the Clerk of this Court shall:

(a) File a copy of this Order in the separate file for such action;

(b)  Mail a copy of this Order to the attorneys for the plaintiff(s) in the newly
filed or transferred case and to any new defendant(s) in the newly filed or transferred
case; and

(c) Make the appropriate entry in the Master Docket for the Action.

5, Each new case that arises out of the subject matter of the Action which is filed in
this Court or transferred to this Court, shall be consolidated with the Action, and this Order shall
apply thereto, unless a party objects to consolidation, as provided for herein, or any provision of

this Order, within ten (10) days after the date on which a copy of this Order is served on counsel
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for such party, by filing an application for relief, and this Court deems it appropriate to grant
such application. Nothing in the foregoing shall be construed as a waiver of the defendants’
right to object to consolidation of any subsequently filed or transferred related action,

B. ORGANIZATION OF COUNSEL

6. Plaintiff’s motion for appointment of Labaton Sucharow LLP as Interim Lead
Counsel is ALLOWED. Pursuant to Fed. R, Civ. P. 23(g)(3), the Court designates Labaton
Sucharow LLP as Interim Lead Counsel to act on behalf of all Plaintiffs and the proposed Class
in the Action, with the responsibilities hereinafter described. Thornton & Naumes, LLP shall
serve as liaison counsel for Plaintiff and the proposed Class, and Lieff, Cabraser, Heimann &
Bernstein, LLP shall serve as additional attorneys for Plaintiff and the proposed Class.

7. The Court appoints Labaton Sucharow LLP to be responsible for

(a) ensuring that orders of the Court are served on all counsel;

(b) communicating with the Court on behalf of all counse! in each case as to
scheduling matters; and

(c) maintaining a master service list of all parties and their respective counsel.

8. Interim Lead Counsel shall have sole authority over the following matters on
behalf of all Plaintiffs:

(a) the initiation, response, scheduling, briefing and argument of all motions;
(b) the initiation and coordination of Plaintiffs’ pretrial activities and plan for
trial, including but not limited to the scope, order and conduct of ail

discovery proceedings and of all trial and post-trial proceedings;
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(©) the delegation of work assignments to other Plaintiffs’ counsel and
arrangement of meetings of Plaintiffs’ counsel as they may deem
appropriate;

(d)  designation of which attorneys may appear at hearings and conferences
with the Court;

(e) the retention of experts;

(3] the timing and substance of any settlement negotiations with Defendants;
and

() other matters concerning the prosecution and/or resolution of the Action.
S. Interim Lead Counsel shall have sole authority to communicate with Defendants’
counsel and the Court on behalf of all Plaintiffs unless that authority is expressly delegated to
other counsel. Defendants’ counsel may rely on all agreements made with Interim Lead
Counsel, and such agreements shall be binding on all other Plaintiffs’ counsel.

10.  Interim Lead Counsel is authorized to create commitiees of Plaintiffs’ counsel as
it deems appropriate for the efficient prosecution of this action. Any such committee shall
operate under the direct supervision of Interim Lead Counsel,

11.  Subject to any restrictions agreed upon or set forth in a protective order, all
discovery obtained by any Plaintiff in these cases may be shared with any other Plaintiff. All
discovery obtained by any Defendant in these cases shall be deemed discovered in each of these
cases.

12, All counsel shall make best efforts to avoid duplication, inefficiency and
inconvenience to the Court, the parties, counsel and witnesses. Interim Lead Counsel shall

ensure that schedules are met and unnecessary expenditures of time and funds are avoided,
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including the avoidance of unnecessary or duplicative communications among Plaintiffs’
counsel. However, nothing stated herein shall be construed to diminish the right of any counsel
to be heard on matters that are not susceptible to joint or common action, or as to which there is a
genuine and substantial disagreement among counsel.

13.  Nothing herein shall limit the requirements on Plaintiffs and Plaintiffs’ counsel
set forth in Fed. R. Civ. P. 23, or affect whether any of the current actions should be certified as a
class action, whether Plaintiffs are adequate representatives of any class that may be certified, or
whether Plaintiffs’ counsel are adequate counsel for any such class.

14.  All Plaintiffs’ counsel shall keep contemporaneous time records and shall
periodically submit summaries or other records of time and expenses incurred by their respective
firms to Interim Lead Counsel in such manner as Interim Lead Counsel shall require. Failure to
provide such documents and/or data on a timely basis may result in the Court’s not considering
non-compliant counsel’s application for fees and expenses, should this litigation be resolved
successfully for Plaintiffs.

C. SERVICE QOF COMPLAINT AND FILING OF AMENDED COMPLAINT

15. By consent of the parties, service of the Class Action Complaint (Dkt, No. 1}
upon Defendants is deemed complete as of March 16, 2011.

16.  Defendants need not answer or otherwise respond to the Class Action Complaint
(Dkt. No. 1).

17.  Plaintiff shali file an Amended Class Action Complaint (“ACAC") no later than
April 15,2011,

18.  Defendants shall answer or otherwise respond to the ACAC no later than June 3,

2011.
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19.  Plaintiff shall file submissions in opposition to any motion to dismiss by
Defendants no later than July 20, 2011.
20.  Defendants shall file reply submissions in further support of any motion to

dismiss no later than August 19, 2011.

SO ORDERED:

HON. MARK L. WOLF
CHIEF UNITED STATES DISTRICT JUDGE

Dated; April , 2011,
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

ARKANSAS TEACHER RETIREMENT No. 11-CV-10230 (MLW)
SYSTEM, on behalf of itself and all others
similarly situated,

Plaintiffs,
- against -

STATE STREET CORPORATION, STATE
STREET BANK AND TRUST COMPANY and
STATE STREET GLOBAL MARKETS, LLC,

Defendants.

MEMORANDUM OF LAW IN SUPPORT OF PLAINTIFF’S
ASSENTED-TO MOTION FOR APPOINTMENT OF INTERIM LEAD
COUNSEL AND LIAISON COUNSEL FOR THE PROPOSED CLASS

Preliminary Statement

Pursuant to Rule 23(g) of the Federal Rules of Civil Procedure, Plaintiff Arkansas
Teacher Retirement System (“ARTRS”) respectfully submits this memorandum of law in
support of its assented-to motion for the appointment of Labaton Sucharow LLP (“Labaton
Sucharow” or “Proposed Interim Lead Counsel”) as Interim Lead Counsel for the proposed Class
in this action. Thornton & Naumes, LLP (“Thornton & Naumes”) serves as liaison counsel for
ARTRS here, and Lieff Cabraser Heimann & Bernstein, LLP (“LCHB”) serves as additional
attorneys for Plaintiff and the Class. Labaton Sucharow, Thornton & Naumes, and LCHB are
referred to collectively herein as “Plaintiffs’ Counsel.”

Rule 23(g)(3) of the Federal Rules of Civil Procedure authorizes this Court to “designate

interim counsel to act on behalf of a putative class before determining whether to certify the
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action as a class action.” Fed. R. Civ. P. 23(g)(3). The qualifications of Proposed Interim Lead
Counsel, and indeed all Plaintiffs’ Counsel, meet the requirements of Rule 23(g). Proposed
Interim Lead Counsel and all Plaintiffs’ Counsel have and are continuing to devote extensive
time to investigating the claims in this action. Each Firm is experienced in complex commercial
and class action litigation and well-versed in the applicable law, and has ample resources to
devote to the prosecution of this action. Plaintiff accordingly and respectfully requests that this

motion be granted.

Factual and Procedural Background

Plaintiff filed this action on February 10, 2011 on behalf of a Class defined as all public
and private pension funds, mutual funds, endowment funds, investment manager funds, and other
funds for whom State Street Bank and Trust Company served as the custodial bank and executed
foreign exchange (“FX”) trades on an “indirect” or “custody” basis since 1998, except those
government pension funds that are covered by independent qui tam actions that have been or will
be unsealed during the pendency of this action.

Plaintiff alleges that for more than a decade, State Street Corporation, State Street Bank
and Trust Company, and State Street Global Markets, LLC (collectively, “Defendants” or “State
Street”) have maintained an unfair and deceptive practice whereby FX transactions are
conducted so as to maximize profits to State Street at the expense of Plaintiff and the Class.

State Street allegedly charged Plaintiff and the Class inflated FX rates when buying foreign
currency for its customers and deflated FX rates when selling foreign currency for those
customers, and illicitly pocketed the difference between the actual and reported rates. Plaintiff
alleges that these unfair and deceptive practices generated as much as $500 million in profits

annually for State Street.
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By agreement with counsel for State Street, the Complaint was deemed served upon
Defendants as of March 16, 2011. As proposed in the accompanying Proposed Order, Plaintiff
intends to file an Amended Complaint pursuant to Rule 15(a) of the Federal Rules of Civil

Procedure no later than April 15, 2011.

Legal Standards

Rule 23(g)(3) provides that a court may “designate interim counsel to act on behalf of a
putative class before determining whether to certify the action as a class action.” In so doing,
courts generally look to the factors used in determining the adequacy of class counsel under Rule

23(9)()(A):

Q) the work counsel has done in identifying or investigation potential
claims in the action;

(i) counsel’s experience in handling class actions, other complex
litigation, and the types of claims asserted in the action;

(iii)  counsel’s knowledge of the applicable law; and

(iv)  the resources that counsel will commit to representing the class[.]
Fed. R. Civ. P. 23(g)(1)(A). In addition, the Court “may consider any other matters pertinent to
counsel’s ability to fairly and adequately represent the interests of the class[.]” Fed. R. Civ. P.
23(9)(1)(B); see, e.g., In re Air Cargo Shipping Servs. Antitrust Litig., 240 F.R.D. 56, 57
(E.D.N.Y. 2006) (“[I]t appears to be generally accepted that the considerations set out in [Rules
23(9)(1)(A) and (B)], which govern[] appointment of class counsel once a class is certified,
apply equally to the designation of interim class counsel before certification.”); In re California
Title Ins. Antitrust Litig., No. CV 08-01341, 2008 WL 4820752, at *1 (N.D. Cal. Nov. 3, 2008)
(“When appointing interim class counsel, a court must find the applicant is adequate under

[Rules 23(g)(1)(A) and (B)].”); In re Hannaford Bros. Co. Consumer Data Sec. Breach Litig.,
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252 F.R.D. 66, 68 (D. Me. 2008). “No single factor should necessarily be determinative in a

given case.” Fed. R. Civ. P. 23 Advisory Committee Notes (2003).

ARGUMENT

A. Proposed Interim Lead Counsel and All Plaintiffs’ Counsel Have
Expended Substantial Resources Investigating and Preparing the Action

Appointing Labaton Sucharow as Interim Lead Counsel will enable the Court to
designate the counsel responsible for: (1) preparation and filing of an amended complaint; (2)
opposition to any motion to dismiss; (3) efficient management of the discovery phase of the
litigation; (4) motion for class certification; and (5) conducting any potential settlement
discussions that may occur in the future. See Hannaford Bros., 252 F.R.D. at 68. Another
benefit includes providing third parties with assurances that they are dealing with counsel
authorized to negotiate document productions and preservation issues on behalf of the class.

The significant amount of time spent investigating the underlying facts and legal claims
of this action supports the appointment of Labaton Sucharow as Interim Lead Counsel. See Fed.
R. Civ. P. 23(g)(1)(A)(i). The investigatory and analytical efforts of counsel are important
factors in appointing lead class counsel:

In a case with a plaintiff class, the process of drafting the complaint requires

some investigatory and analytical effort, tasks that strangers to the action most

likely will not have undertaken. All other things being equal, when an attorney

has performed these or other investigative and analytical tasks before making the

application for appointment, he or she is in a better position to represent the class

fairly and adequately than attorneys who did not undertake these tasks.

Moore’s Federal Practice § 23.120[3][a] (3d ed. 2007), citing Advisory Committee Notes
(2003).

Plaintiffs’ Counsel have expended, and continue to expend, a significant amount of time

investigating the underlying facts and analyzing the potential legal claims that can be brought on
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behalf of the Class. Plaintiffs’ Counsel have conducted substantial research related to FX trading
and have consulted with experts. Plaintiffs’ Counsel’s investigation also includes interviews of
several former State Street employees and other witnesses who have come forward on a
confidential basis.

On behalf of Plaintiff, Plaintiffs’ Counsel filed a detailed complaint pleading claims
under Sections 2 and 11 of the Massachusetts Consumer Protection Act, M.G.L. c. 93A,
asserting a breach of duty of loyalty by State Street and for declaratory relief under 28 U.S.C. §
2201, et seq. After filing, Plaintiffs’ Counsel reached out to counsel for State Street to discuss
service issues and begin a dialogue regarding the prosecution of the action. Plaintiffs” Counsel
have continued their investigation since the complaint was filed, and, on February 16, 2011,
served State Street with a letter in the form required by M.G.L. c. 93A, § 9, demanding that State
Street make a reasonable offer of settlement to Plaintiff and the Class within 30 days.

The time spent developing the facts and legal theories and advancing the case at this early
stage supports the appointment of Labaton Sucharow as Interim Lead Counsel.

B. Plaintiffs” Counsel Are Experienced in Efficiently Litigating
Complex Cases and Have Extensive Knowledge of the Applicable Law

1. Labaton Sucharow

Labaton Sucharow, founded in 1963, consists of more than 60 attorneys and employs a
professional support staff that includes, among others, certified public accountants, licensed
private investigations, and resident securities analysts. Since its establishment, Labaton
Sucharow has recovered, through trial and settlement, more than $3 billion for the benefit of
investors who have been victimized by such diverse schemes as stock price manipulation,

mismanagement, and fraudulent offerings of securities.
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Labaton Sucharow has had a leading role in numerous important actions brought on
behalf of defrauded investors in this and other courts. Labaton Sucharow served as lead counsel
in In re American Tower Corp. Securities Litigation, No. 06-CV-10933 MLW (D. Mass.), a
securities fraud class action concerning the alleged backdating of employee stock options. This
Court approved a settlement of $14 million in June 2008.

In November 2010, Labaton Sucharow, as class counsel for a certified investor class,
secured a favorable jury verdict in a securities fraud action brought against BankAtlantic and
several of its officers in the Southern District of Florida. See In re BankAtlantic Bancorp, Inc.
Sec. Litig., No. 07-CV-61542 (S.D. Fla. Nov. 18, 2010).

Labaton Sucharow is also lead counsel in In re American International Group, Inc.
Securities Litigation, No. 04 Civ. 8141 (DAB) (S.D.N.Y.), in which it recently achieved
settlements-in-principle for the recovery of approximately $1 billion. In addition, Labaton
Sucharow is lead counsel in In re Countrywide Financial Corp. Securities Litigation, No.
07-CV-5295 MRP (MANX) (C.D. Cal.), which resulted in a settlement of $624 million, the
largest subprime-related securities class action settlement achieved to date. Labaton Sucharow
also served as lead counsel in the Waste Management securities litigation, which resulted in a
settlement of $457 million, one of the largest common-fund securities class action settlements
ever achieved up to that time. See In re Waste Mgmt., Inc. Sec. Litig., 128 F. Supp. 2d 401, 432
(S.D. Tex. 2000) (stating that Labaton Sucharow “ha[s] been shown to be knowledgeable about
and experienced in federal securities fraud class actions”); see also Labaton Sucharow Firm
Resume, Exhibit A to accompanying Declaration of Garrett J. Bradley (“Bradley Decl.”).

Labaton Sucharow is currently serving as lead or co-lead counsel in major securities

fraud cases against HealthSouth, Bear Stearns, Fannie Mae, Satyam Computer Services, and
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other companies. Indeed, in In re Monster Worldwide, Inc. Securities Litigation, No. 07 Civ.
2237 (JSR) (S.D.N.Y. June 14, 2007), the court appointed Labaton Sucharow as lead counsel,
stating that “the Labaton firm is very well known to . . . courts for the excellence of its
representation.” And in recent years, Labaton Sucharow has repeatedly been named to The
National Law Journal’s Plaintiffs” “Hot List” of the top plaintiffs’ oriented litigation firms in the
nation with a history of high achievement and significant, groundbreaking cases.

2. Thornton & Naumes

Thornton & Naumes has been representing clients in complex litigation matters of local
and national importance for the past three decades. Its lawyers have prosecuted actions for
violations of securities, state trade practice and consumer protection laws, for defective products,
personal injuries, and toxic exposure injuries and illnesses, and in the area of insurance bad faith
litigation on an individual and class basis. In addition, Thornton & Naumes has significant
experience in litigation under the False Claims Act representing the interests of individuals who
report false claims and other wrongdoing that defrauds the government. Among other matters,
Thornton & Naumes served as Liaison Counsel before this Court in In re American Tower Corp.
Securities Litigation, which resulted in a settlement of $14 million. The firm also led a team of
lawyers representing Massachusetts in a landmark lawsuit against the tobacco industry seeking to
recover the cost of Medicaid payments made for tobacco-related diseases. The lawsuit resulted
in a settlement which pays Massachusetts hundreds of millions of dollars each year for over two
decades. See Thornton & Naumes Firm Resume, Bradley Decl. Ex. B.

3. LCHB

LCHB, founded in 1972, consists of more than 60 attorneys and employs a large and

varied support staff. LCHB has extensive experience in class actions involving financial fraud
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and deceptive trade activity, and has represented thousands of individuals, public pension funds,
and institutional investors in such actions, including in this District in In re Brooks Automation,
Inc. Sec. Litig., No. 06-CV-11068 RWZ (D. Mass.) (securities fraud class action resulting in
$7.75 million settlement). See LCHB Firm Resume, Bradley Decl. Ex. C. LCHB has been
repeatedly recognized over the years as one of the top plaintiffs’ law firms in the country by both
The National Law Journal and The American Lawyer. See, e.g., The Plaintiffs’ Hot List,
National Law Journal (Oct. 4, 2010) (LCHB has received this same award each year from 2003
through 2010); J. Triedman, A New Lieff, The American Lawyer (Dec. 2006), at 13 (“one of the
nation’s premier plaintiffs’ firms”); A. Frankel, Sweet Sixteen, Litigation 2004, Supplement to
The American Lawyer & Corporate Counsel (Dec. 2004), at 8-10. LCHB has a proven track
record of: (i) taking securities cases to trial and winning large verdicts, including punitive
damages verdicts (e.g., $170 million in Claghorn v. EDSACO, Ltd., No. 98-3039-SI (N.D. Cal.)
and $25 million in In re FP1/Agretech Sec. Litig., MDL No. 763 (D. Haw.)); and (ii) recovering a
very high percentage of the class or client’s losses (e.g., almost 100% recoveries in In re Cal.
Micro Devices Sec. Litig., No. C-94-2817-VRW (N.D. Cal.); Kofuku Bank Ltd. v. Republic N.Y.
Sec. Corp., No. 00 Civ. 3298 (S.D.N.Y.); Alaska State Dep’t of Revenue, et al. v. America
Online, Inc., et al., No. 1JU-04-503 (Alaska Sup. Ct.); Merrill Lynch Fundamental Growth Fund
and Merrill Lynch Global Value Fund, Inc. v. McKesson HBOC, Inc., et al., No. 02-405792 (Cal.
Sup. Ct.); and Shinyo-Kumiai v. Republic N.Y. Sec. Corp., No. 00 Civ. 4114 (S.D.N.Y.)).

In addition to its securities fraud litigation experience, LCHB has also vindicated the
rights of, and recovered hundreds of millions of dollars for, consumers and victims of deceptive
trade practices in class litigation, including in cases against banks and credit card companies.

For instance, in Gutierrez v. Wells Fargo Bank, N.A., No. C 07-5923 WHA (N.D. Cal.), a class
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action alleging unfair practices and false representations by Wells Fargo in connection with its
imposition of overdraft charges, LCHB obtained a $203 million class restitution award at trial for
more than one million California consumers and a permanent injunction of the unfair practices at
issue. LCHB also serves on the Plaintiffs’ Executive Committee in In re Checking Account
Overdraft Litigation, MDL No. 2036 (S.D. Fla.), against the nation’s major banks for the
collection of excessive overdraft fees, where discovery is ongoing following the denial of
defendants’ motions to dismiss.

C. Plaintiffs’ Counsel Has the Staffing and Resources
Necessary to Aggres