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Introduction
Exchange-traded funds (“ETFs”), over the last two decades, have become
increasingly popular with investors, resulting in a growing number of traditional
fund sponsors and entrepreneurs exploring entry into the ETF market. Entering and
operating in the ETF market, however, requires an understanding of the unique
regulatory requirements applicable to ETFs. In order to assist clients and other ETF
industry participants understand such requirements, K&L Gates and Toppan
Vintage have teamed up to bring you this ETF Handbook.
This ETF Handbook provides easy access to key ETF documents, including sample
applications submitted to the U.S. Securities and Exchange Commission (“SEC”) for
index and transparent, actively managed ETF exemptive orders, a version of the
registration statement form (Form N-1A) used by ETFs, which highlights the
disclosure requirements unique to ETFs, the class orders and letters issued by the
SEC and its staff on which most ETFs rely in order to facilitate trading in their
shares, the generic listing standards adopted by the national securities exchanges on
which many ETFs rely in order to list their shares for trading, and certain FINRA
letters and alerts applicable to ETF marketing materials.
K&L Gates and Toppan Vintage hope that you find this publication useful in
connection with your development, launch and operation of ETFs. We look forward
to working with you on your ETF legal, filing and printing needs.
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Toppan Vintage is a full-service financial printing and shareholder communications
company that manages the regulatory reporting and SEC compliance requirements
for registered investment companies, mutual funds and ETFs.
Regulatory Compliance & Shareholder Communications:
The Role of Your Financial Printer
Your Financial Printer formats and converts compliance documents for filing with
the Securities and Exchange Commission (SEC), posting on your website, printing
and mailing to financial intermediaries, prospects and shareholders. Additionally,
your Financial Printer can assist you with new structured data formats, which are
increasingly being required by the SEC.
ETF documents handled by your Financial Printer fall into two main categories:
Legal and Accounting.
The legal documents include prospectuses, statements of additional information
(SAIs), supplements, XBRL data and fidelity bonds.
The accounting documents include periodic shareholder reports, such as N-Qs,
annual and semi-annual reports and other portfolio reporting.
Additionally, the marketing team may provide branding input as to the style of
compliance documents, fact sheets and websites.
Initial SEC Filings
Form ID: Notarized form used to set up EDGAR filing codes that are required to
submit filings to the SEC’s EDGAR system. Codes include:
CIK (Central Index Key) — a unique public identifier;
Password — used to log on to the EDGAR system;
CCC (CIK Confirmation Code) — used in conjunction with the CCC to submit
filings; and
PMAC (Password Modification Authorization Code) — needed to update your
Password which expires every twelve months. The other codes do not expire.
40-APP: Exemptive Application.
N-8A: Initial notification of registration under Section 8(a). This will generate the
811 (aka 40 Act) file number for the Trust. A CIK can only have one 40 Act file
number.

N-1A: Initial Registration Statement for open-end management investment
companies. The SEC will provide comments to the Registration Statement, and
amendments may be filed under Form N-1A/A, until all comments are addressed.
The Form N-1A consists of:
Facing Sheet (Form cover page)
Prospectus (or Prospectuses), also called “Part A”
Statement(s) of Additional Information (“SAI”), also called “Part B”
Part C. Other Information
Signature Page
Exhibit Index
The filing of the N-1A will include information about at least one new fund. Each
fund will receive a unique “S” (for Series) code, e.g., S000098765. Additionally, the
SEC requires that there be at least one “Class” per fund, each of which receives a
“C” code. For ETFs, this requirement is met by assigning a “dummy” class using the
same name as the ETF.
Post-Effective Filings
After the Registration Statement is declared effective, ongoing update filings will take
place at least annually. For example:
485APOS: Post-effective amendment to Form N-1A pursuant to Rule 485(a). This
form type is usually used when a new Series is being generated or there are major
changes relating to the ETF.
485BPOS: Post-effective amendment to Form N-1A pursuant to Rule 485(b). Used
for financial and minor updates.
497: Interim material changes to a Prospectus and/or SAI are filed as a
Supplement.
497K: Summary Prospectus.
Risk/Return XBRL: XBRL for the annual prospectus update and for supplements
to the summary information must be filed within 15 business days of the effective
date.
Periodic Financial and Holdings Reports
N-CSR/N-CSRS: Certified Shareholder Reports (Annual Report/Semi-Annual
Report), due 60 days after second and fourth quarters’ end and are filed with two
Certification exhibits. Additionally, a Code of Ethics must be filed once per year.
N-Q: Quarterly Report, due 60 days after first and third quarters’ end and are filed
with one Certification exhibit.
N-PORT: New monthly report requiring significant holdings, analytical and risk data.

Other Filings
Throughout the year, ETFs and/or their Advisors will likely have other filings
such as:
Required: N-PX, 13F, 24F-2NT, 40-17G, N-SARs (to be replaced by N-CEN)
Potential: 485BXT, N-14, DEF14A, DEF14C, 497AD, 40-17F1, 40-17F2, N-MFP2,
N-30B-2, N-8F
WHAT TO PRINT AND WHEN
Prospectus(es) and Summary Prospectus(es)
Prospectuses or Summary Prospectuses must be provided annually to shareholders,
either electronically or in printed form.
An ETF may reduce its printing requirement by creating and filing a 497K, or
Summary Prospectus. These documents are usually filed right after the 485BPOS
or 497.
A Summary Prospectus, in general, consists of an ETF’s overview section at the front
of the Statutory Prospectus along with disclaimer language on how to find more
information in the Statutory Prospectus or SAI.
Supplements, aka “Stickers”
Throughout the year, a Registrant may make changes to Prospectuses and SAIs.
Those changes can be filed as 497 supplements without re-filing the entire documents.
They are referred to as “stickers” because the changes were historically printed as a
sticker and pasted over the old text in printed prospectuses.
Supplements must be provided to Shareholders, either electronically or in printed
form. They are also inserted at the front of the current, related webready document
(Summary Prospectus, Statutory Prospectus and/or SAI).
Periodic Shareholder Reporting
Annual and Semi-Annual Reports must be provided to shareholders, either
electronically or in printed form. Mailing of these reports must commence no later
than 60 days after the period end date. The EDGARized version must then be filed
within 10 days of commencement of that mailing. There is no printing/mailing
requirement for Quarterly reports, but ETFs can opt to provide them to
shareholders.

ETFs will be required to collect substantial portfolio, analytical and risk data on a
monthly basis beginning June 30, 2018 (or June 30, 2019 for smaller fund complexes).
The data will be filed with the SEC in XML format beginning in April 2018 (or 2019
for smaller fund complexes). Over time, this reporting on Form N-PORT will take
the place of Form N-Q.
Fact Sheets
Fact Sheets are marketing material that may be generated on a monthly or quarterly
basis. They are generally not filed on EDGAR. It is not a requirement to provide
them to shareholders, but they must be submitted to and approved by FINRA before
being made public.
Web Posting of ETF Literature
The SEC requires web posting of Prospectuses, SAIs, Summary Prospectuses and
other documents. There are specific inter-document linking and bookmark
requirements. For example, the Statutory Prospectus must contain PDF bookmarks
or live links of the Table of Contents as well as a link to all related Summary
Prospectus(es). Each Summary Prospectus must contain links to the related
Statutory Prospectus and SAI. Your Financial Printer can assist with these
requirements.
Updating Series Names, Class Names and Tickers on the SEC Portal
The SEC requires registrants to keep certain information up-to-date on the back end
of the EDGAR system. This includes Series and Class Names, Ticker symbols and
the status of each Series and Class over time (Active, Inactive, Liquidated, Merged).
Your Financial Printer can assist you with these tasks.

While financial printers are not a substitute for counsel and
do not provide legal advice, they are generally very experienced in the
complex filing requirements that mutual funds and ETFs face.
The right financial printer can be a valuable asset to the ETF manager.
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This publication is for informational purposes and does not contain or convey legal
advice. The information herein should not be used or relied upon in regard to any
particular facts or circumstances without first consulting a lawyer. Any views
expressed herein are those of the authors and not necessarily those of the law firm’s
clients.

I. Sample Exemptive Applications for Relief from the 1940 Act
A.

1

Sample Exemptive Application for Index ETFs

The application requests an order (i) under Section 6(c) of the Investment Company
Act of 1940, as amended (the “1940 Act”), for an exemption from Sections 2(a)(32),
5(a)(1), 22(d) and 22(e) of the 1940 Act and Rule 22c-1 thereunder, (ii) under
Section 12(d)(1)(J) of the 1940 Act for an exemption from Sections 12(d)(1)(A) and
12(d)(1)(B) of the 1940 Act, and (iii) under Sections 6(c) and 17(b) of the 1940 Act
for an exemption from Sections 17(a)(1) and 17(a)(2) of the 1940 Act. The requested
relief permits: (a) index-based series of certain open-end management investment
companies (“Funds”) to issue shares redeemable in large aggregations only
(“Creation Units”); (b) secondary market transactions in Fund shares to occur at
negotiated market prices rather than at net asset value; (c) certain Funds to pay
redemption proceeds, under certain circumstances, more than seven days after the
tender of shares for redemption; (d) certain affiliated persons of a Fund to deposit
securities into, and receive securities from, the Fund in connection with the purchase
and redemption of Creation Units; (e) certain registered management investment
companies and unit investment trusts outside of the same group of investment
companies as the Funds to acquire shares of the Funds; and (f) certain Funds to
create and redeem Creation Units in-kind in a master-feeder structure.
B. Sample Exemptive Application for Transparent, Actively Managed ETFs
The application requests an order (i) under Section 6(c) of the 1940 Act for an
exemption from Sections 2(a)(32), 5(a)(1), 22(d) and 22(e) of the 1940 Act and rule
22c-1 thereunder, (ii) under Section 12(d)(1)(J) of the 1940 Act for an exemption
from Sections 12(d)(1)(A) and (B) of the 1940 Act, and (iii) under Sections 6(c) and
17(b) of the 1940 Act for an exemption from Sections 17(a)(1) and 17(a)(2) of the
1940 Act. The requested relief permits: (a) actively-managed series of certain
open-end management investment companies (“Funds”) to issue shares redeemable
in large aggregations only (“Creation Units”); (b) secondary market transactions in
Fund shares to occur at negotiated market prices rather than at net asset value;
(c) certain Funds to pay redemption proceeds, under certain circumstances, more
than seven days after the tender of shares for redemption; (d) certain affiliated
persons of a Fund to deposit securities into, and receive securities from, the Fund in
connection with the purchase and redemption of Creation Units; (e) certain
registered management investment companies and unit investment trusts outside of
the same group of investment companies as the Funds to acquire shares of the
Funds; and (f) certain Funds to create and redeem Creation Units in-kind in a
master-feeder structure.
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UNITED STATES OF AMERICA
BEFORE THE
SECURITIES AND EXCHANGE COMMISSION

Application for an Order under Section 6(c) of the Investment Company
Act of 1940 (the “Act”) for an exemption from Sections 2(a)(32),
5(a)(1), 22(d) and 22(e) of the Act and Rule 22c-1 under the Act,
under Sections 6(c) and 17(b) of the Act for an exemption
from Sections 17(a)(1) and 17(a)(2) of the Act, and under
Section 12(d)(1)(J) of the Act for an exemption from
Sections 12(d)(1)(A) and 12(d)(1)(B) of the Act.
In the Matter of

Please send all communications and orders to:

Page 1 of 54 sequentially numbered pages.
As filed with the U.S. Securities and Exchange Commission on

2
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UNITED STATES SECURITIES AND EXCHANGE COMMISSION
In the Matter of:

File No.

I.

Application for an Order under
Section 6(c) of the Investment Company
Act of 1940 (the “Act”) for an
exemption from Sections 2(a)(32),
5(a)(1), 22(d) and 22(e) of the Act and
Rule 22c-1 under the Act, under
Sections 6(c) and 17(b) of the Act for an
exemption from Sections 17(a)(1) and
17(a)(2) of the Act, and under
Section 12(d)(1)(J) of the Act for an
exemption from Sections 12(d)(1)(A)
and 12(d)(1)(B) of the Act

INTRODUCTION
A.

Summary of Application

In this application, ___ (“Application”), ___ (the “Trust”) and _____. (“Initial
Adviser”) (together the “Applicants”)1 apply for and request from the U.S. Securities
and Exchange Commission (“Commission”) an order (i) under Section 6(c) of the
Investment Company Act of 1940, as amended (the “Act”), for an exemption from
Sections 2(a)(32), 5(a)(1), 22(d) and 22(e) of the Act and Rule 22c-1 thereunder, (ii)
under Sections 6(c) and 17(b) of the Act for an exemption from Sections 17(a)(1) and
17(a)(2) of the Act and (iii) under Section 12(d)(1)(J) of the Act for an exemption
from Sections 12(d)(1)(A) and 12(d)(1) (B) of the Act (referred to herein as the
“Order”).
The Order, if granted, would permit:
(a) Funds (defined below) to issue their shares (“Shares”) in large aggregations
only (“Creation Units”) (e.g., at least 10,000 Shares);
(b) secondary market transactions in Shares to be effected at negotiated market
prices rather than at net asset value (“NAV”) on a national securities exchange as
defined in Section 2(a)(26) of the Act (“Exchange”), such as NYSE Arca, Inc. and
NYSE Arca Marketplace, LLC (collectively, “NYSE Arca”), and The Nasdaq
Stock Market, Inc. (“NASDAQ”);
(c) certain affiliated persons of the open-end investment company described
herein to deposit securities into, and receive securities from, such investment
company, in connection with the purchase and redemption of aggregations of
Shares of such investment company;
1

All existing entities that intend to rely on the requested Order have been named as
Applicants. Any other existing or future entity that subsequently relies on the
Order will comply with the terms and conditions of the Order.
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(d) the payment or satisfaction of redemptions in periods exceeding seven
(7) calendar days under specified limited circumstances;
(e) registered management investment companies and unit investment trusts
(“UITs”) that are not advised or sponsored by the Adviser (defined below), and
not part of the same “group of investment companies,” as defined in
Section 12(d)(1)(G)(ii) of the Act as the Funds (such management investment
companies are referred to as “Investing Management Companies,” such UITs are
referred to as “Investing Trusts,” and Investing Management Companies and
Investing Trusts are collectively referred to as “Funds of Funds”), to acquire Shares
beyond the limits of Section 12(d)(1)(A) and (B) of the Act;
(f) the Funds, and any principal underwriter for the Funds, and/or any
broker-dealer (“Broker”) registered under the Securities Exchange Act of 1934, as
amended (“Exchange Act”), to sell Shares to Funds of Funds beyond the limits of
Section 12(d)(1)(B) of the Act;
(g) a Fund that is advised by the Adviser to operate as a feeder fund (“Feeder
Fund”) to acquire shares of another registered investment company in the same
group of investment companies having substantially the same investment
objectives as the Feeder Fund (“Master Fund”) beyond the limitations in
Section 12(d)(1)(A) of the Act and the Master Fund, and any principal
underwriter for the Master Fund, to sell shares of the Master Fund to the Feeder
Fund beyond the limitations in Section 12(d)(1)(B) of the Act; and
(h) a Feeder Fund to deposit securities into, and receive securities from, its
Master Fund in exchange for shares of the Master Fund, both in connection with
in-kind purchases and redemptions of Shares (together with the relief discussed in
(g), “Master-Feeder Relief”).2
Applicants believe that (i) with respect to the relief requested pursuant to
Section 6(c), the requested exemption for the proposed transactions is appropriate in
the public interest and consistent with the protection of investors and the purposes
fairly intended by the policy and provisions of the Act; (ii) with respect to the relief
requested pursuant to Section 17(b), the proposed transactions are reasonable and
fair and do not involve overreaching on the part of any person concerned; the
proposed transactions are consistent with the policy of each Fund and will be
consistent with the investment objectives and policies of each Fund of Funds and
that the proposed transactions are consistent with the general purposes of the Act;
and (iii) with respect to the relief requested under Section 12(d)(1)(J) of the Act, the
requested exemption is consistent with the public interest and the protection of
investors.
The relief requested by Applicants with respect to Sections 2(a)(32), 5(a)(1),
17(a)(1), 17(a)(2), 22(d) and 22(e) of the Act and Rule 22c-1 thereunder will be
referred to herein as “ETF Relief” and the relief requested with respect to
2

Applicants request that the Master-Feeder Relief apply to any Feeder Fund, any
Master Fund and any principal underwriter for the Master Funds selling shares of
a Master Fund to a Feeder Fund.
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Sections 12(d)(1)(A), 12(d)(1)(B) and 17(a) of the Act will be referred to herein as
“Fund of Funds Relief.” The ETF Relief, Fund of Funds Relief, and Master-Feeder
Relief collectively, will be referred to herein as “Relief.”
Applicants seek the Order to create and operate one or more Funds as index-based
ETFs (defined below) and offer Shares: (i) for which a third party that is not an
“affiliated person” (as such term is defined in Section 2(a)(3) of the Act), or an
affiliated person of an affiliated person, of the Trust, the Adviser, any Sub-Adviser
(defined herein), the Distributor (defined herein) or a promoter of the Fund will
serve as the Index Provider (defined herein) (each, an “Index-Based Fund”); or (ii) for
which an “affiliated person,” as defined in Section 2(a)(3) of the Act, or an affiliated
person of an affiliated person of the Trust or a Fund, of the Adviser, any
Sub-Adviser, the Distributor or a promoter of a Fund will serve as the Index
Provider (each, a “Self-Indexing Fund”).
Applicants request that the Order apply to the initial series of the Trust identified
and described in Appendix A hereto (“Initial Fund”), and any additional series of the
Trust, and any other existing or future open-end management investment company
or existing or future series thereof (“Future Funds” and together with the Initial
Fund, “Funds”) that operate as ETFs, and their respective existing or future Master
Funds, and track a specified index comprised of domestic and/or foreign equity
securities (“Equity Funds”) and/or domestic and/or foreign fixed income securities
(“Fixed Income Funds”). Any Fund will (a) be advised by the Initial Adviser or an
entity controlling, controlled by, or under common control with the Initial Adviser
(each of the foregoing and any successor3 thereto, an “Adviser”) and (b) comply with
the terms and conditions of this Application.
B.

Comparability of Relief Sought to Prior Relief Granted by the Commission

Applicants seek relief identical to the relief granted by the Commission to certain
other open-end management investment companies commonly referred to as
“exchange-traded funds” (“ETFs”) to permit Index-Based Funds, Self-Indexing
Funds, Long/Short Funds (defined below), and 130/30 Funds (defined below).4
No form having been specifically prescribed for this Application, Applicants
proceed under Rule 0-2 of the General Rules and Regulations of the Commission.
3

For purposes of the requested Order, a “successor” is limited to an entity or
entities that result from a reorganization into another jurisdiction or a change in
the type of business organization.

4

See, e.g., OSI ETF Trust, et al., Investment Company Act Release Nos. 32204
(August 2, 2016) (notice) and 32247 (August 30, 2016) (order); Goldman Sachs
ETF Trust, et al., Investment Company Act Release Nos. 31428 (Jan. 26, 2015)
(notice) and 31465 (Feb. 23, 2015) (order); Guggenheim Funds Investment
Advisors, LLC, et al., Investment Company Act Release Nos. 30560 (June 14,
2013) (notice) and 30598 (July 10, 2013) (order); Sigma Investment Advisors, LLC,
et al., Investment Company Act Release Nos. 30559 (June 14, 2013) (notice) and
30597 (July 10, 2013) (order); and Transparent Value Trust, et al., Investment
Company Act Release Nos. 30558 (June 14, 2013) (notice) and 30596 (July 10,
2013) (order) (collectively, “Prior Orders”).
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BACKGROUND
A.

General

The Trust is a statutory trust organized under the laws of the State of Delaware
and has registered with the Commission as a series open-end management investment
company. The Trust will offer a number of Funds, each of which has a distinct
investment objective, tracks a particular index and uses either a replication or
representative sampling strategy. Each Fund will operate as an ETF. The Trust is
managed by a board of trustees (the “Board”).
The Trust has registered with the Commission as an open-end management
investment company and will offer and sell Shares pursuant to a registration
statement on Form N-1A filed with the Commission under the Securities Act of 1933
(the “Securities Act”) and the Act (the “Registration Statement”). Funds that track
Domestic Indexes (as defined below) are referred to as “Domestic Funds,” and Funds
that track Foreign Indexes (as defined below) are referred to as “Foreign Funds.”
Each Fund will seek to provide investment returns that correspond, before fees
and expenses, generally to the performance of a specified equity and/or fixed income
securities index (each an “Underlying Index” and collectively, “Underlying Indexes”).
Each Fund, or its respective Master Fund, will hold certain securities, assets or other
positions (“Portfolio Holdings”) selected to correspond generally to the performance
of its Underlying Index. Certain of the Funds will be based on Underlying Indexes
that will be comprised of equity and/or fixed income securities issued by one or more
of the following categories of issuers: (i) domestic issuers and (ii) non-domestic
issuers meeting the requirements for trading in U.S. markets (“Domestic Indexes”).
Other Funds will be based on Underlying Indexes which will be comprised of foreign
and domestic or solely foreign equity and/or fixed income securities (“Foreign
Indexes”). Future Funds may be based on Domestic Indexes as well as Foreign
Indexes.
The Trust will issue, with respect to each Fund on a continuous offering basis, only
Creation Units. The size of a Creation Unit for each Fund will initially be
determined by the Adviser, in part based on the estimated initial trading price per
individual Share of such Fund and the size of Creation Units for other ETFs trading
at that time, as well as each Fund’s target audience.5 Applicants expect that the initial
trading price per individual Share of each Fund will fall in the range of $10 to $100.
Individual Shares will not be individually redeemable. Only Shares assembled into
Creation Units will be redeemable, but Creation Units will not be listed or traded.
Applicants intend that the initial NAV per Share will be established at a level
convenient for trading purposes.
Shares of each Fund will be listed and traded individually on an Exchange. It is
expected that one or more member firms of an Exchange will be designated to act as
market makers and maintain a market for Shares trading on the Exchange. If NYSE
5

The size of a Creation Unit as stated in a Fund’s Prospectus may be changed, from
time to time, if the individual Share price of such Fund increases to such an extent
that the Creation Unit price becomes unappealing to investors and arbitrageurs
seeking to create or redeem.
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Arca is the Exchange on which Shares are primarily listed (“Listing Exchange”), it is
expected that one or more of the market makers that are members of NYSE Arca
will register to make a market in Shares listed on NYSE Arca (“Arca Market
Makers”). If NASDAQ is the Listing Exchange, one or more member firms of
NASDAQ will act and register as market makers (“NASDAQ Market Makers” and
together with Arca Market Makers, “Market Makers”) and maintain a market on
NASDAQ for Shares trading on NASDAQ.6
Applicants believe that the Funds, like all other ETFs, must offer securities that
will be available on an “open-end” basis (i.e., continuously offered) and provide ready
redeemability for investors presenting one or more Creation Units for redemption.
This open-end structure of each Fund will permit efficiencies in pricing, be most
responsive to market needs and demands, and minimize the costs that are sometimes
encountered in connection with the underwritten public offerings of shares of
closed-end funds. Therefore, purchases and redemptions of Creation Units of the
Funds generally will be made by an “in-kind” tender of specified securities, with any
cash portion of the purchase price and redemption proceeds to be kept to a
minimum, all in the manner described below in Section II.I. “Sales of Shares.”
Applicants believe that this “in-kind” method minimizes the need to liquidate
Portfolio Holdings to meet redemptions or to acquire Portfolio Holdings in
connection with purchases of Creation Units and would permit closer tracking of
each Fund’s Underlying Index. Applicants submit that this “in-kind” mechanism also
will provide a number of benefits to investors such as efficiencies in pricing, better
responsiveness to market needs, reductions in certain costs, such as brokerage fees,
custodian fees and various other fund overhead costs and fund accounting costs, and
significant reductions in transfer agency fees, as well as potential tax efficiencies, all
as discussed herein.
The component securities of an Underlying Index are referred to herein as
“Component Securities.” Each Fund, or its respective Master Fund, will consist
largely of some or all of the Component Securities of an Underlying Index selected
to correspond generally to the price and yield performance of such Underlying
Index.
Each Fund that intends to qualify as a “regulated investment company” (“RIC”)
will maintain the required level of diversification, and otherwise conduct its
operations, so as to meet the RIC diversification requirements under the Internal

6

If Shares are listed on NASDAQ, no particular NASDAQ Market Maker will be
contractually obligated to make a market in Shares, although NASDAQ’s listing
requirements stipulate that at least two NASDAQ Market Makers must be
registered in Shares to maintain the listing. Registered Arca Market Makers and
NASDAQ Market Makers are required to make a continuous, two-sided market at
all times or they are subject to regulatory sanctions. No Arca Market Maker or
NASDAQ Market Maker will be an affiliated person, or an affiliated person of an
affiliated person, of the Funds, within the meaning of Section 2(a)(3) of the Act,
except pursuant to Sections 2(a)(3)(A) and (C) of the Act due to ownership of
Shares, as described below.
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Revenue Code of 1986, as amended (the “Code”).7 A Fund, or its respective Master
Fund, may invest in a wholly-owned subsidiary, organized under the laws of the
Cayman Islands as an exempted company or under the laws of another non-U.S.
jurisdiction (a “Wholly-Owned Subsidiary”), in order to pursue its investment
objectives and/or ensure that the Fund remains qualified as a RIC for U.S. federal
income tax purposes.8 For a Fund, or its respective Master Fund, that invests in a
Wholly-Owned Subsidiary, the Adviser will serve as investment adviser to both the
Fund, or its respective Master Fund, and the Wholly-Owned Subsidiary.
B.

The Initial Adviser

The Initial Adviser will be the investment adviser to the Initial Fund. The Initial
Adviser is ____. The Initial Adviser is registered, and any other Adviser will be
registered, as an “investment adviser” under Section 203 of the Investment Advisers
Act of 1940, as amended (the “Advisers Act”).
The Adviser, subject to the oversight and authority of the Board, will develop the
overall investment program for each Fund or its respective Master Fund.9 The
Adviser may enter into sub-advisory agreements with one or more investment
advisers to act as “sub-advisers” with respect to particular Funds, or their respective
Master Funds (each, a “Sub-Adviser” and collectively, the “Sub-Advisers”). The
Sub-Advisers, if any, will serve as portfolio managers for the Funds, or their
respective Master Funds. The Adviser will compensate any Sub-Adviser out of the
advisory fees paid to the Adviser pursuant to the investment advisory contract,
unless the Fund, or its respective Master Fund, compensates the Sub-Adviser
directly. Under the Adviser’s supervision, each Sub-Adviser will manage the
investment and reinvestment of each Fund’s, or its respective Master Fund’s, assets in
accordance with the Fund’s investment objective. Any Sub-Adviser to a Fund, or its
respective Master Fund, will either be registered under the Advisers Act or will not
be required to register thereunder.
C.

The Initial Distributor

The Trust will enter into a distribution agreement with one or more distributors.
Each distributor will be a registered broker-dealer under the Exchange Act and will
act as the distributor and principal underwriter (“Distributor”) of the Creation Units
for the Funds. The Distributor will distribute Creation Units of the Shares on an
agency basis. The Distributor will not be affiliated with any Exchange on which
Shares are listed. The Distributor for each Fund will comply with the terms and
conditions of this Application. The Distributor may be an affiliated person or an
affiliated person of an affiliated person of that Fund’s Adviser and/or Sub-Advisers.

7

Applicants also reserve the right to create Funds that will not operate as RICs.

8

A Feeder Fund will not invest in a Wholly-Owned Subsidiary.

9

The term “Board” also includes any board of directors or trustees of a Future
Fund, if different.
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Underlying Indexes and Licensing Arrangements

The Initial Fund, and any Future Fund, will be entitled to use its Underlying
Index pursuant to either a licensing agreement with the entity that compiles, creates,
sponsors or maintains an Underlying Index (each an “Index Provider”) or a
sub-licensing arrangement10 with the applicable Adviser, which has or will have a
licensing agreement with such Index Provider. Except with respect to the
Self-Indexing Funds, no Index Provider is or will be an “affiliated person,” as defined
in Section 2(a)(3) of the Act, or an affiliated person of an affiliated person, of the
Trust or a Fund, of an Adviser, of any Sub-Adviser to or promoter of a Fund, or of
the Distributor. The licenses for the Self-Indexing Funds will specifically state that
the applicable Affiliated Index Provider (defined below) (or in case of a sub-licensing
agreement, the applicable Adviser) must provide the use of the Affiliated Indexes
(defined below) and related intellectual property at no cost to the Trust and the
Self-Indexing Funds.
E.

Special Considerations Applicable to Self-Indexing Funds

In the case of Self-Indexing Funds, an “affiliated person,” as defined in
Section 2(a)(3) of the Act, or an affiliated person of an affiliated person, of the Trust
or a Fund, of an Adviser, of any Sub-Adviser to or promoter of a Fund, or of the
Distributor (the “Affiliated Index Provider”) will create a proprietary, rules based
methodology described below (“Rules Based Process”) to compile, create, sponsor or
maintain Underlying Indexes (each an “Affiliated Index” and collectively the
“Affiliated Indexes”).11
10

The Index Provider will not provide recommendations to a Fund regarding the
purchase or sale of specific securities. The Index Provider will not provide any
information relating to changes to an Underlying Index’s methodology for the
inclusion of component securities, the inclusion or exclusion of specific
component securities, or methodology for the calculation or the return of the
component securities, in advance of a public announcement of such changes by
the Index Provider. In the event that an Adviser serves as the Affiliated Index
Provider for a Self-Indexing Fund, the terms “Affiliated Index Provider” or “Index
Provider,” with respect to that Self-Indexing Fund, will refer to the employees of
the applicable Adviser that are responsible for creating, compiling and maintaining
the relevant Underlying Index.

11

The Affiliated Indexes may be made available to registered investment companies,
as well as separately managed accounts of institutional investors, foreign
investment companies, and privately offered funds that are not deemed to be
“investment companies” in reliance on Section 3(c)(1) or 3(c)(7) of the Act for
which an Adviser acts as adviser and/or sub-adviser (“Affiliated Accounts”) as well
as other such registered investment companies, separately managed accounts,
foreign investment companies, and privately offered funds for which it does not act
either as adviser and/or sub-adviser (“Unaffiliated Accounts”). The Affiliated
Accounts and the Unaffiliated Accounts (collectively referred to herein as
“Accounts”), like the Funds, would seek to track the performance of one or more
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The portfolios of the Self-Indexing Funds will be fully “transparent,” meaning
that each Self-Indexing Fund will post on its website (“Website”) on each day that
the NYSE, the relevant Listing Exchange and the Trust are open for business as well
as any day that a Fund is required to be open under Section 22(e) of the Act (a
“Business Day”), before commencement of trading of Shares on the Exchange, the
identities and quantities of the Portfolio Holdings held by the Fund, or its respective
Master Fund, that will form the basis for the Fund’s calculation of NAV at the end of
the Business Day.12
Applicants believe that the disclosure of Portfolio Holdings of a Self-Indexing
Fund would be unlikely to lead to “front running” (where other persons would trade
ahead of the Fund and the investors assembling the Deposit Instruments (as defined
below) for purchases of Creation Units) any more than is the case with the ETFs
now trading. Similarly, Applicants assert that the frequent disclosures of Portfolio
Holdings of a Self-Indexing Fund would not lead to “free riding” (where other
persons mirror the Fund’s investment strategies without paying the Fund’s advisory
fees) any more than such disclosures may cause this problem in connection with the
ETFs now trading.
Applicants recognize that Self-Indexing Funds could raise concerns regarding the
potential ability of an affiliated person to manipulate the Underlying Index to the
benefit or detriment of the Self-Indexing Fund. Applicants further recognize the
potential for conflicts that may arise with respect to the personal trading activity of
personnel of the affiliated person who may have access to or knowledge of changes
to an Underlying Index’s composition methodology or the constituent securities in
an Underlying Index prior to the time that information is publicly disseminated.
Applicants believe that existing protections under the Act and the Advisers Act will
help to mitigate these potential conflicts of interest, as discussed below, and that
requiring Self-Indexing Funds to maintain full portfolio transparency will also
provide an additional mechanism for addressing these potential conflicts of interest.
Applicants do not believe the potential for conflicts of interest raised by an
Adviser’s use of the Underlying Indexes in connection with the management of the
Self Indexing Funds and the Affiliated Accounts will be substantially different from
the potential conflicts presented by an adviser managing two or more registered
funds. More specifically, Applicants do not believe the potential for conflicts
presented by an Adviser’s use of the Underlying Indexes in connection with the
management of the Funds and the Affiliated Accounts is substantially different from
the potential for conflicts presented by the side by side management of ETFs that
Underlying Index(es) by investing in the constituents of such index(es) or a
representative sample of such constituents of the index. Consistent with the relief
requested from Section 17(a) below, the Affiliated Accounts will not engage in
Creation Unit transactions with a Fund.
12

Under accounting procedures followed by each Fund, trades made on the prior
Business Day (“T”) will be booked and reflected in NAV on the current Business
Day (T+1). Accordingly, the Funds will be able to disclose at the beginning of the
Business Day the portfolio that will form the basis for the NAV calculation at the
end of the Business Day.
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track the performance of an index that also serves as the benchmark for a traditional
mutual fund or unregistered account managed by the same adviser. As discussed
below, both the Act and the Advisers Act contain various protections to address
conflicts of interest where an adviser is managing two or more registered funds and
these protections will also help address these conflicts with respect to the
Self-Indexing Funds.
Each Adviser and any Sub-Adviser has adopted or will adopt, pursuant to
Rule 206(4)-7 under the Advisers Act, written policies and procedures reasonably
designed to prevent violations of the Advisers Act and the rules thereunder. These
include policies and procedures designed to minimize potential conflicts of interest
among the Self-Indexing Funds and the Affiliated Accounts, such as cross trading
policies, as well as those designed to ensure the equitable allocation of portfolio
transactions and brokerage commissions.13 In addition, the Initial Adviser will adopt
policies and procedures as required under Section 204A of the Advisers Act, which
are reasonably designed in light of the nature of its business, to prevent the misuse, in
violation of the Advisers Act or the Exchange Act or the rules thereunder, of
material non-public information by the Initial Adviser or associated person (“Inside
Information Policy”). Any other Adviser and/or Sub-Adviser will be required to
adopt and maintain a similar Inside Information Policy. In accordance with the Code
of Ethics (discussed below) and Inside Information Policy of each Adviser and
Sub-Advisers, personnel of those entities with knowledge about the composition of a
Portfolio Deposit (as defined below) will be prohibited from disclosing such
information to any other person, except as authorized in the course of their
employment, until such information is made public. The Trust will execute
confidentiality agreements with any of its service providers who are provided
information on the Portfolio Deposit. The structure of the Self-Indexing
Funds, as well as those of the Affiliated Accounts, as index funds, minimizes the
potential for conflicts as the investment strategies of each Self-Indexing Fund and the
Affiliated Accounts will be constrained by its objective to track the performance of
its Underlying Index (before fees and expenses).
The portfolio managers responsible for day-to-day portfolio management of the
Self-Indexing Funds and Affiliated Accounts will be employees of an Adviser or a
Sub-Adviser. The personnel responsible for overseeing the activities of any
Sub-Adviser in connection with the management of the Self-Indexing Funds and
Affiliated Accounts will be employees of the Adviser. The Initial Adviser will adopt
(and any other Adviser has adopted or will adopt) a Code of Ethics pursuant to
Rule 17j-1 under the Act and Rule 204A-1 under the Advisers Act, which contains
provisions reasonably necessary to prevent Access Persons (as defined in Rule 17j-1)
from engaging in any conduct prohibited in Rule 17j-1 (“Code of Ethics”). Any
Sub-Adviser will be required to confirm to the applicable Adviser and the Trust that
it has adopted policies and procedures to monitor and restrict securities trading by
13

If the requested Order is granted, the Adviser will include under Item 10.C. of
Part 2 of its Form ADV a discussion of its relationship to any Affiliated Index
Provider and any material conflicts of interest resulting therefrom, regardless of
whether the Affiliated Index Provider is a type of affiliate specified in Item 10.
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certain employees. Also, any Sub-Adviser will be required to adopt a Code of Ethics
pursuant to Rule 17j-1 under the Act and Rule 204A-1 under the Advisers Act and to
provide the Trust with the certification required by Rule 17j-1 under the Act. Neither
any Adviser nor any Sub-Adviser will receive incentive fees for outperforming the
Underlying Index of any Self-Indexing Fund or Affiliated Account. In fact, any
material outperformance or underperformance would be viewed negatively by
investors of such investments.
To the extent the Self-Indexing Funds transact with an affiliated person of an
Adviser or Sub-Adviser, such transactions will comply with the Act, the rules
thereunder and the terms and conditions of the Order. Each Self-Indexing Fund’s
Board will periodically review the Self-Indexing Fund’s use of an Affiliated Index
Provider. Subject to the approval of the Self-Indexing Funds’ Board, an Adviser,
affiliated persons of the Adviser (“Adviser Affiliates”) and those of any Sub-Adviser
(“Sub-Adviser Affiliates”) may be authorized to provide custody, fund accounting
and administration and transfer agency services to the Self-Indexing Funds. Any
services provided by an Adviser, Adviser Affiliates, Sub-Adviser and Sub-Adviser
Affiliates will be performed in accordance with the provisions of the Act, the rules
under the Act and any relevant guidelines from the staff of the Commission.
Finally, as noted above, applicants in the Prior Orders received relief to operate
Self-Indexing Funds on the basis of daily portfolio transparency as discussed above
(see, for example, the discussion at section II.F in the Guggenheim application, supra
note 3).
F.

Capital Structure and Voting Rights; Book-Entry

Shareholders of a Fund will have one vote per Share or per dollar with respect to
matters regarding the Trust or the respective Fund for which a shareholder vote is
required consistent with the requirements of the Act, the rules promulgated
thereunder and state laws applicable to Delaware statutory trusts.
Shares will be registered in book-entry form only. The Funds will not issue
individual Share certificates. The Depository Trust Company, New York, New York,
a limited purpose trust company organized under the laws of the State of New York
(the “Depository” or “DTC”), or its nominee will be the record or registered owner of
all outstanding Shares. Beneficial ownership of Shares (owners of such beneficial
interests referred to herein as “Beneficial Owners”) will be shown on the records of
the Depository or the Depository participants (the “DTC Participants”). Beneficial
Owners of Shares will exercise their rights in such securities indirectly through the
Depository and DTC Participants. All references herein to owners or holders of such
Shares shall reflect the rights of persons holding an interest in such securities as they
may indirectly exercise such rights through the Depository and DTC Participants,
except as otherwise specified. No Beneficial Owner shall have the right to receive a
certificate representing such Shares. Delivery of all notices, statements, shareholder
reports and other communications from any Fund to its Beneficial Owners will be at
such Fund’s or Adviser’s expense through the customary practices and facilities of
the Depository and DTC Participants.
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Investment Objectives and Policies
1.

General

The investment objective of each Fund will be to provide investment results that
closely correspond, before fees and expenses, to the performance of its Underlying
Index. In seeking to achieve the investment objective of a Fund, the applicable
Adviser and/or Sub-Adviser will use the indexing investment approaches described
below.
A Feeder Fund will pursue its investment objective by investing in a Master Fund
with an identical investment objective. Applicants have designed this “master-feeder”
structure because it is anticipated that, in addition to the Funds, other feeder funds
may be created in the future and hold shares of each respective Master Fund. Such
other feeder funds could be traditional mutual funds, the shares of which would be
individually redeemable, other ETFs or other pooled investment vehicles. Creating an
exchange-traded feeder fund may be preferable to creating entirely new series, which
could create additional overhead costs.14 While certain costs may be higher in a
master-feeder structure and there may possibly be lower tax efficiencies for the
Feeder Funds, the Feeder Funds’ Board will consider any such potential
disadvantages against the benefits of operating within a master-feeder structure.
Each Fund, or its respective Master Fund, will consist of a portfolio of securities,
and other assets and positions.
Each Fund, or its respective Master Fund, will invest at least 80% of its assets,
exclusive of collateral held from securities lending, in Component Securities of its
respective Underlying Index, or in the case of Fixed Income Funds, in the
Component Securities of its respective Underlying Index and TBA Transactions15
representing Component Securities, and in the case of Foreign Funds, in Component
Securities and depositary receipts representing foreign securities such as American
Depositary Receipts (“ADRs”) and Global Depositary Receipts (“GDRs”)
(“Depositary Receipts”) representing such Component Securities (or, in the case of
Foreign Funds tracking Underlying Indexes for which Depositary Receipts are
themselves Component Securities, underlying stocks in respect of such Depositary
Receipts).16 Any Depositary Receipts held by a Foreign Fund, or its respective
Master Fund, will be negotiable securities that represent ownership of a non-U.S.
14

In a master-feeder structure, the Master Fund, rather than the Feeder Fund,
would invest its portfolio in compliance with the Order. There would be no ability
by Fund shareholders to exchange shares of Feeder Funds for shares of another
feeder series of the Master Fund.

15

A “to be announced transaction” or “TBA Transaction” is a method of trading
mortgage-backed securities. In a TBA Transaction, the buyer and seller agree upon
general trade parameters such as agency, settlement date, par amount and price.
The actual pools delivered generally are determined two days prior to settlement
date.

16

With respect to a Fund, or its respective Master Fund, that invests in a
Wholly-Owned Subsidiary, the Fund, or its respective Master Fund, will look
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company’s publicly traded stock. Applicants believe that, in certain cases, holding
one or more Depositary Receipts rather than the Component Securities of the
relevant Foreign Index, will improve the liquidity, tradability and settlement of a
Foreign Fund’s then current Portfolio Deposit (as defined below) (thereby improving
the efficiency of the creation and redemption process and facilitating efficient
arbitrage activity), while at the same time permitting a Foreign Fund, or its respective
Master Fund, to maintain direct exposure to Component Securities of its Foreign
Index.
Each Fund, or its respective Master Fund, may also invest up to 20% (“20% Asset
Basket”) of its assets in certain futures, options, options on index futures, swap
contracts or other derivatives (“Financial Instruments”), as related to its respective
Underlying Index and its Component Securities, cash and cash equivalents, other
investment companies, as well as in securities and other instruments not included in
its Underlying Index but which the Adviser believes will help the Fund, or its
respective Master Fund, track its Underlying Index. A Fund may also engage in
short sales in accordance with its investment objective.17 A Fund will use either a
“replication strategy” or “representative sampling” as described below. A Fund using
a “replication strategy” will invest in the Component Securities in its Underlying
Index in the same approximate proportions as in the Underlying Index. A Fund
using representative sampling will hold some, but not necessarily all of the
Component Securities of its Underlying Index. From time to time, adjustments will
be made in the portfolio of each Fund, or its respective Master Fund, in accordance
with changes in the composition of the Underlying Index or (if applicable) to
maintain RIC compliance.
Applicants expect that the returns of each Fund, or its respective Master Fund,
will have an annual tracking error of less than 5% relative to its Underlying Index.
A Fund may use a representative sampling strategy with respect to its Underlying
Index when a replication strategy might be detrimental to its Beneficial Owners, such
as when there are practical difficulties or substantial costs involved in compiling a
portfolio of securities to follow its Underlying Index (e.g., where an Underlying
Index contains Component Securities too numerous to efficiently purchase or sell);
or, in certain instances, when a Component Security becomes temporarily illiquid,
unavailable or less liquid. A Fund using representative sampling will invest in what it
believes to be a representative sample of the Component Securities in the Underlying
Index, which will be selected by the applicable Adviser and/or Sub-Adviser using
quantitative analytical procedures. Under the representative sampling technique, each
security is selected for inclusion in a Fund through the applicable Adviser’s or the
Sub-Adviser’s application of quantitative analytical procedures to give the Fund’s
portfolio an investment profile similar to that of its Underlying Index. If the
through the Wholly-Owned Subsidiary to determine whether certain assets fall
within the 20% Asset Basket (as defined below).
17

The Trust may issue Funds that seek to track Underlying Indexes constructed
using 130/30 investment strategies (“130/30 Funds”) or other long/short investment
strategies (“Long/Short Funds”), each of which will establish short positions. See
Sections II.G.3 and II.G.4 below.
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representative sampling technique is used, a Fund may not track the performance of
its Underlying Index with the same degree of accuracy as would an investment
vehicle that invested in every Component Security of the Underlying Index with the
same weighting as the Underlying Index. The applicable Adviser and/or Sub-Adviser
may also use representative sampling to exclude less liquid Component Securities
contained in the Underlying Index from a Fund’s portfolio in order to create a more
tradable portfolio and improve arbitrage opportunities. Finally, a Fund may realize
savings in transaction costs or other efficiencies by gaining exposure to the return of
an Underlying Index through the use of securities or instruments in its 20% Asset
Basket.
2.

Depositary Receipts

The Funds, or their respective Master Funds, may invest in Depositary Receipts
representing foreign securities in which they seek to invest. Depositary Receipts are
typically issued by a financial institution (a “depositary bank”) and evidence
ownership interests in a security or a pool of securities (“Underlying Securities”) that
have been deposited with the depositary bank.18 A Fund, or its respective Master
Fund, will not invest in any Depositary Receipts that an Adviser or any Sub-Adviser
deems to be illiquid or for which pricing information is not readily available.
3.

Long/Short Funds

Underlying Indexes that include both long and short positions in securities are
referred to as “Long/Short Indexes.” The Long/Short Indexes will employ a
rules-based approach to determine the Component Securities, and the weightings of
the Component Securities, in the long portion and the short portion of the Long/
Short Index. The Long/Short Indexes will have a well-developed, specified
methodology and have fully transparent Component Securities and weightings. Each
Long/Short Index will be a Domestic Index, Foreign Index or combination thereof.
Each Long/Short Fund will establish (i) exposures equal to approximately 100% of
the long positions specified by the Long/Short Index and (ii) exposures equal to
approximately 100% of the short positions specified by the Long/Short Index. The
net investment exposure of each of the Long/Short Funds will equal its net assets.
18

With respect to ADRs, the depository is typically a U.S. financial institution and
the underlying securities are issued by a foreign issuer. ADRs are registered under
the Securities Act on Form F-6. ADR trades occur either on an Exchange or
off-exchange. The Financial Industry Regulatory Authority (“FINRA”) Rule 6620
requires all off-exchange transactions in ADRs to be reported within 90 seconds
and ADR trade reports to be disseminated on a real-time basis. With respect to
GDRs, the depository may be a foreign or a U.S. entity, and the underlying
securities may have a foreign or a U.S. issuer. All GDRs are sponsored and trade
on a foreign exchange. No affiliated person of a Fund, the Adviser or any
Sub-adviser will serve as the depositary bank for any Depositary Receipts held by
a Fund (or its respective Master Fund), except a depositary bank that is deemed to
be affiliated solely because a Fund owns greater than 5% of the outstanding voting
securities of such depositary bank.
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With respect to a Long/Short Fund’s long portion, each Fund, or its respective
Master Fund, expects to hold long positions in Component Securities from the long
portion of the Long/Short Index. With respect to a Long/Short Fund’s short portion,
each Fund, or its respective Master Fund, expects to hold short positions in
Component Securities from the short portion (“Short Positions”) of the Long/Short
Index. Each Long/Short Fund will invest at least 80% of its total assets in the
Component Securities (including Depositary Receipts and TBA Transactions),
including Short Positions, of the Long/Short Index.19 The remainder of each
Long/Short Fund’s assets will be its 20% Asset Basket and may be invested as
described above. To the extent required by Section 18(f) of the Act, Portfolio
Holdings and cash in a Long/Short Fund’s portfolio would be segregated to cover
Short Positions and Financial Instruments in the portfolio.20
4.

130/30 Funds

Underlying Indexes that use a 130/30 investment strategy are referred to as
“130/30 Indexes.” The 130/30 Indexes will employ a rules-based approach to
determine the Component Securities, and the weightings of the Component
Securities, in the long portion and the short portion of the index. The 130/30 Indexes
will have a well-developed, specified methodology and have fully transparent
Component Securities and weightings. Each 130/30 Index will be a Domestic Index,
Foreign Index or combination thereof.
Each 130/30 Fund will establish (i) exposures to long positions in Component
Securities equal in value to approximately 130% of total net assets and (ii) exposures
to short positions in Component Securities equal in value to approximately 30% of
total net assets, as specified by the underlying 130/30 Index. The net investment
exposure of each of the 130/30 Funds will equal its net assets.
With respect to a 130/30 Fund’s long position, each Fund, or its respective Master
Fund, expects to hold long positions in Component Securities from the long portion
of the 130/30 Index. With respect to a 130/30 Fund’s short position, each Fund, or its
respective Master Fund, expects to hold Short Positions.
Each Domestic 130/30 Fund will hold at least 80% of its total assets in
Component Securities that are specified for the long positions and short positions in
its underlying Domestic 130/30 Index.21 It would then invest the remainder of its
19

For purposes of this calculation, cash proceeds received from short sales are not
included in total assets.

20

See Securities Trading Practices of Registered Investment Companies, Investment
Company Act Release No. 10666 (Apr. 18, 1979). See also Robertson Stephens
Investment Trust (pub. avail. Jan. 25, 1994) and Merrill Lynch Asset Management,
L.P. (pub. avail. July 2, 1996).

21

Applicants use the following naming convention throughout the Application: a
Domestic Index that is a 130/30 Index is referred to as a “Domestic 130/30 Index”
and a Fund that seeks to track a Domestic 130/30 Index is referred to as a
“Domestic 130/30 Fund.” This same naming convention is applied to Long/Short
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assets in Component Securities, non-Component Securities, or securities or
instruments in its 20% Asset Basket, as deemed appropriate by the applicable Adviser
or Sub-Adviser to track the Domestic 130/30 Index. To the extent required by
Section 18(f) of the Act, Portfolio Holdings and cash in a 130/30 Fund’s portfolio
would be segregated to cover Short Positions and Financial Instruments in the
portfolio.
Foreign 130/30 Funds will invest at least 80% of their total assets in Component
Securities that are specified for the long positions and short positions in their Foreign
130/30 Indexes or Depositary Receipts representing Component Securities that are
specified for the long and short positions in their Foreign 130/30 Indexes. Fixed
Income 130/30 Funds will invest at least 80% of their total assets in Component
Securities that are specified for the long positions and short positions in their Fixed
Income 130/30 Indexes or TBA Transactions representing Component Securities that
are specified for the long positions and short positions in their Fixed Income 130/30
Indexes.
The full Portfolio Holdings of each Long/Short Fund and each 130/30 Fund will
be made publicly available on the Fund’s Website on each Business Day before
commencement of trading of Shares on the Exchange. Given the Website disclosure,
anyone will be able to know in real time the intraday value of the Long/Short and
130/30 Funds. With respect to Long/Short and 130/30 Funds the investment
characteristics of any Short Positions used to achieve short and long exposures will
be described in sufficient detail for market participants to understand the principal
investment strategies of the Funds and to permit informed trading of their Shares.
Applicants believe that the disclosure of Portfolio Holdings of a Long/Short Fund
or a 130/30 Fund would be unlikely to lead to “front running” (where other persons
would trade ahead of the Fund and the investors assembling the Deposit Instruments
for purchases of Creation Units) any more than is the case with the ETFs now
trading. Similarly, Applicants assert that the frequent disclosures of Portfolio
Holdings of a Long/Short Fund or a 130/30 Fund would not lead to “free riding”
(where other persons mirror the Fund’s investment strategies without paying the
Fund’s advisory fees) any more than such disclosures may cause this problem in
connection with the ETFs now trading.
H.

Exchange Listing

The Shares of each Fund will be listed on a Listing Exchange. The Trust will
submit an application to list the Shares of any Future Fund on an Exchange. The
Distributor will serve as principal underwriter only of the Creation Units of Shares
and will not maintain a secondary market in Shares. It is expected that one or more
Exchange member firms will be designated by the Listing Exchange to act as Market
Makers in Shares. Shares of each Fund will be traded on an Exchange in a manner
similar to that of other ETFs.
Funds and therefore a Foreign Index that is a Long/Short Index is referred to as a
“Foreign Long/Short Index,” and a Fund that seeks to track a Foreign Long/Short
Index is referred to as a “Foreign Long/Short Fund,” etc.
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As long as each Fund operates in reliance on the requested Order, Shares will be
listed on a Listing Exchange. Shares may also be cross-listed on one or more foreign
securities markets.
I.

Sales of Shares
1.

General

The Trust will be structured in a manner similar to ETFs currently trading in the
United States and therefore will offer, issue and sell Shares of each Fund to investors
only in Creation Units through the Distributor on a continuous basis at the NAV per
Share next determined after an order in proper form is received. The NAV of each
Fund is expected to be determined as of the close of the regular trading session on
the NYSE (ordinarily 4:00 p.m. Eastern Time (“ET”)) (“Closing Time”) on each day
that the NYSE is open. Each Fund will sell and redeem Creation Units only on a
Business Day.
2.

Purchase and Redemption of Creation Units

In order to keep costs low and, potentially, permit closer tracking of each Fund’s
Underlying Index, Shares will be purchased and redeemed in Creation Units and
generally on an in-kind basis. Accordingly, except where the purchase or redemption
will include cash under the limited circumstances specified below, purchasers will be
required to purchase Creation Units by making an in-kind deposit of specified
instruments (“Deposit Instruments”), and shareholders redeeming their Shares will
receive an in-kind transfer of specified instruments (“Redemption Instruments”).22
On any given Business Day, the names and quantities of the instruments that
constitute the Deposit Instruments and the names and quantities of the instruments
that constitute the Redemption Instruments will be identical, unless the Fund is
Rebalancing (as defined below). In addition, the Deposit Instruments and the
Redemption Instruments will each correspond pro rata to the positions in the Fund’s
portfolio (including cash positions),23 except:
(a)

in the case of bonds, for minor differences when it is impossible to break
up bonds beyond certain minimum sizes needed for transfer and
settlement;

22

The Funds must comply with the federal securities laws in accepting Deposit
Instruments and satisfying redemptions with Redemption Instruments, including
that the Deposit Instruments and Redemption Instruments are sold in
transactions that would be exempt from registration under the Securities Act. In
accepting Deposit Instruments and satisfying redemptions with Redemption
Instruments that are restricted securities eligible for resale pursuant to Rule 144A
under the Securities Act, the Funds will comply with the conditions of Rule 144A.

23

The portfolio used for this purpose will be the same portfolio used to calculate the
Fund’s NAV for that Business Day.
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(b)

for minor differences when rounding is necessary to eliminate fractional
shares or lots that are not tradeable round lots;24

(c)

TBA Transactions, short positions, derivatives and other positions that
cannot be transferred in kind25 will be excluded from the Deposit
Instruments and the Redemption Instruments;26

(d)

to the extent the Fund determines, on a given Business Day, to use a
representative sampling of the Fund’s portfolio;27 or

(e)

for temporary periods, to effect changes in the Fund’s portfolio as a result
of the rebalancing of its Underlying Index (any such change, a
“Rebalancing”).

If there is a difference between the net asset value attributable to a Creation Unit
and the aggregate market value of the Deposit Instruments or Redemption
Instruments exchanged for the Creation Unit, the party conveying instruments with
the lower value will also pay to the other an amount in cash equal to that difference
(the “Cash Amount”). A difference may occur where the market value of the Deposit
Instruments or Redemption Instruments, as applicable, changes relative to the net
asset value of the Fund for the reasons identified in clauses (a) through (e) above.
Purchases and redemptions of Creation Units may be made in whole or in part on
a cash basis, rather than in kind, solely under the following circumstances:
(a)

to the extent there is a Cash Amount, as described above;

(b)

if, on a given Business Day, the Fund announces before the open of
trading that all purchases, all redemptions or all purchases and
redemptions on that day will be made entirely in cash;

24

A tradeable round lot for a security will be the standard unit of trading in that
particular type of security in its primary market.

25

This includes instruments that can be transferred in kind only with the consent of
the original counterparty to the extent the Fund does not intend to seek such
consents.

26

Because these instruments will be excluded from the Deposit Instruments and the
Redemption Instruments, their value will be reflected in the determination of the
Cash Amount (defined below).

27

A Fund may only use sampling for this purpose if the sample: (i) is designed to
generate performance that is highly correlated to the performance of the Fund’s
portfolio; (ii) consists entirely of instruments that are already included in the
Fund’s portfolio; and (iii) is the same for all Authorized Participants on a given
Business Day.
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(c)

if, upon receiving a purchase or redemption order from an Authorized
Participant (defined below), the Fund determines to require the purchase
or redemption, as applicable, to be made entirely in cash;28

(d)

if, on a given Business Day, the Fund requires all Authorized Participants
purchasing or redeeming Shares on that day to deposit or receive (as
applicable) cash in lieu of some or all of the Deposit Instruments or
Redemption Instruments, respectively, solely because: (i) such instruments
are not eligible for transfer either through the National Securities Clearing
Corporation, a clearing agency registered with the Commission (“NSCC”)
or DTC; or (ii) in the case of Foreign Funds holding non-U.S. investments,
such instruments are not eligible for trading due to local trading
restrictions, local restrictions on securities transfers or other similar
circumstances; or

(e)

if the Fund permits an Authorized Participant to deposit or receive (as
applicable) cash in lieu of some or all of the Deposit Instruments or
Redemption Instruments, respectively, solely because: (i) such instruments
are, in the case of the purchase of a Creation Unit, not available in
sufficient quantity; (ii) such instruments are not eligible for trading by an
Authorized Participant or the investor on whose behalf the Authorized
Participant is acting; or (iii) a holder of Shares of a Foreign Fund holding
non-U.S. investments would be subject to unfavorable income tax
treatment if the holder receives redemption proceeds in kind.29

Each Business Day, before the open of trading on the Listing Exchange, the Fund
will cause to be published through the NSCC the names and quantities of the
instruments comprising the Deposit Instruments and the Redemption Instruments,

28

In determining whether a particular Fund will sell or redeem Creation Units
entirely on a cash or in-kind basis (whether for a given day or a given order), the
key consideration will be the benefit that would accrue to the Fund and its
investors. For instance, in bond transactions, the Adviser or the Sub-Adviser may
be able to obtain better execution than Share purchasers because of the Adviser’s
size, experience and potentially stronger relationships in the fixed income markets.
Purchases of Creation Units either on an all cash or in-kind basis are expected to
be neutral to the Funds from a tax perspective. In contrast, cash redemptions
typically require selling portfolio holdings, which may result in adverse tax
consequences for the remaining Fund shareholders that would not occur with an
in-kind redemption. As a result, tax considerations may warrant in-kind
redemptions.

29

A “custom order” is any purchase or redemption of Shares made in whole or in
part on a cash basis in reliance on clause (e)(i) or (e)(ii).
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as well as the estimated Cash Amount (if any), for that day.30 The list of Deposit
Instruments and Redemption Instruments will apply until a new list is announced on
the following Business Day, and there will be no intra-day changes to the list except
to correct errors in the published list.
3.

Transaction Fees

Transaction expenses, including operational processing and brokerage costs, will
be incurred by a Fund when investors purchase or redeem Creation Units “in-kind”
and such costs have the potential to dilute the interests of the Fund’s existing
shareholders.31 Hence, each Fund will impose purchase or redemption transaction
fees (“Transaction Fees”) in connection with effecting such purchases or redemptions
of Creation Units. Since the Transaction Fees are intended to defray the transaction
expenses as well as to prevent possible shareholder dilution resulting from the
purchase or redemption of Creation Units, the Transaction Fees will be borne only
by such purchasers or redeemers. Where a Fund permits an “in-kind” purchaser to
substitute cash in lieu of depositing one or more of the requisite Deposit
Instruments, the purchaser may be assessed a higher Transaction Fee on the cash in
lieu portion of its investment to cover the cost of purchasing such Deposit
Instruments, including operational processing and brokerage costs, and part or all of
the spread between the expected bid and offer side of the market relating to such
Deposit Instruments. The amounts of such Transaction Fees will be determined
separately for each Fund. The amount of the maximum Transaction Fee for each
Fund will be set separately as discussed above. Variations in the Transaction Fee may
be imposed from time to time. Transaction Fees will be limited to amounts that have
been determined by the Adviser to be appropriate and will take into account
transaction costs associated with the relevant Deposit Instruments and Redemption
Instruments of the Funds. In all cases, such Transaction Fees will be limited in
accordance with requirements of the Commission applicable to management
investment companies offering redeemable securities.

30

If the Fund is Rebalancing, it may need to announce two estimated Cash
Amounts for that day, one for deposits and one for redemptions. The instruments
and cash that the purchaser is required to deliver in exchange for the Creation
Units it is purchasing, as described in Section II.I.2, is referred to as the “Portfolio
Deposit.”

31

In a master-feeder structure, the Transaction Fees would be paid indirectly to the
Master Fund. Applicants are not requesting relief from Section 18 of the Act.
Accordingly, a Master Fund may require a Transaction Fee payment to cover
expenses related to purchases or redemptions of the Master Fund’s shares by a
Feeder Fund only if it requires the same payment for equivalent purchases or
redemptions by any other feeder fund. Thus, for example, a Master Fund may
require payment of a Transaction Fee by a Feeder Fund for transactions for
20,000 or more shares so long as it requires payment of the same Transaction Fee
by all feeder funds for transactions involving 20,000 or more shares.
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Purchase of Creation Units; General

All orders to purchase Shares of a Fund in Creation Units must be placed with the
Distributor by or through an “Authorized Participant” which is either: (1) a
“Participating Party,” i.e., a broker-dealer or other participant in the Continuous Net
Settlement (“CNS”) System of the NSCC, or (2) a Participant in DTC, which, in
either case, has signed a “Participant Agreement” with the Distributor. An
Authorized Participant is not required to be a member of an Exchange. The
Distributor will be responsible for transmitting the orders to the Funds and will
furnish to those placing such orders confirmation that the orders for Creation Units
have been accepted, but the Distributor may reject any order which is not submitted
in proper form in accordance with the terms of the Participant Agreement.
Subsequent to the acceptance of an order to purchase Shares in Creation Units,
upon delivery of the requisite Deposit Instruments and Cash Amount (if any), the
Distributor will instruct the applicable Fund to initiate “delivery” of the appropriate
number of Shares of the applicable Fund to the book-entry account specified by the
entity placing the order. The Distributor also will be responsible for delivering the
Fund’s Prospectus to those Authorized Participants purchasing Shares in Creation
Units and for maintaining records of both the orders placed with it and the
confirmations of acceptance furnished by it. In addition, the Distributor will
maintain a record of the instructions given to the applicable Fund to implement the
delivery of its Shares.
An investor does not have to be an Authorized Participant, but must place an
order through, and make appropriate arrangements with, an Authorized Participant.
Authorized Participants making payment for Creation Units of Shares of any
Domestic Equity Fund placed through the Distributor must either: (1) initiate
instructions pertaining to Portfolio Deposits through the CNS System as such
processes have been enhanced to effect purchases and redemptions of Creation Units
of Shares (such process being referred to herein as the “NSCC Clearing Process”) or
(2) deposit Portfolio Deposits with the Fund “outside” the NSCC Clearing Process
through the facilities of DTC (“DTC Facilities”).
5.

Placement and Acceptance of Creation Unit Purchase Orders

All orders to purchase Creation Units, whether through the NSCC Clearing
Process, or “outside” the NSCC Clearing Process through DTC Facilities or
otherwise, must be received by the Distributor no later than the order cut-off time
designated as such in the Participant Agreement (“Order Cut-Off Time”) on the
relevant Business Day, in each case on the date such order is placed (“Transmittal
Date”) in order for creation of Creation Units to be effected based on the NAV of
the relevant Funds as determined on such date. In the case of custom orders, the
order must be received by the Distributor, no later than 3:00 p.m. ET, or such other
time as may be designated by the Funds and disclosed to Authorized Participants.
The NSCC Clearing Process is not currently available for purchases (or
redemptions) of Foreign Funds. Accordingly, Authorized Participants making
payment for orders of Creation Units of Shares of Foreign Funds must have
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international trading capabilities and must effect such transactions “outside” the
NSCC Clearing Process. Once a Foreign Fund’s custodian has been notified of an
order to purchase, it will provide such information to the relevant sub-custodian(s) of
such Foreign Fund.
A Foreign Fund’s custodian shall cause the sub-custodian(s) of such Foreign Fund
to maintain an account into which the Authorized Participant shall deliver, on behalf
of itself or the party on whose behalf it is acting, the Portfolio Deposit. Deposit
Instruments must be maintained by the applicable local sub-custodian(s). Following
the notice of intention, an irrevocable order to purchase Creation Units, in the form
required by the Foreign Fund, must be received by the Distributor, as principal
underwriter, from an Authorized Participant on its own or another investor’s behalf
by the Closing Time on the date such request is submitted.
Except as described below, the Shares and Deposit Instruments of Fixed Income
Funds will clear and settle in the same manner as the Shares and Deposit
Instruments of Equity Funds. Because fixed income securities currently do not
transfer through the NSCC Clearing Process, the NSCC Clearing Process is not
currently available for ETFs that invest in fixed income securities. Therefore,
transactions must be effected “outside” the NSCC Clearing Process. Deposit
Instruments that are U.S. government or U.S. agency securities and any cash will
settle via free delivery through the Federal Reserve System. Non-U.S. fixed income
securities will settle in accordance with the normal rules for settlement of such
securities in the applicable non-U.S. market. The Shares of Fixed Income Funds will
settle through DTC. A Fixed Income Fund’s custodian will monitor the movement of
the underlying Deposit Instruments or cash and will instruct the movement of Shares
only upon validation that such securities or cash have settled correctly. The
settlement of Shares will be aligned with the settlement of the underlying Deposit
Instruments or cash and, except as discussed below with respect to Portfolio
Holdings traded in foreign markets, will generally occur on a settlement cycle of T+2
Business Days or shorter, at the sole discretion of the Trust on behalf of each Fixed
Income Fund.32 Applicants do not believe the issuance and settlement of Creation
Units in the manner described above will have any material impact on the arbitrage
32

Applicants note that Shares of the Fixed Income Funds typically will trade and
settle on a trade date plus two business days (“T+2”) basis. Where this occurs,
Applicants believe that Shares of each Fixed Income Fund will trade in the
secondary market at prices that reflect interest and coupon payments on Portfolio
Holdings through the Shares’ T+2 settlement date. As with other investment
companies, the Act requires the Fixed Income Funds to calculate NAV based on
the current market value of portfolio investments, and does not permit the Fixed
Income Funds to reflect in NAV interest and coupon payments not due and
payable. Therefore, to the extent that Shares of the Fixed Income Funds may trade
in the secondary market at a price that reflects interest and coupon payments due
on a T+2 settlement date, Applicants anticipate that such Shares may trade in the
secondary market at a slight premium to NAV that reflects these interest and
coupon payments. Applicants do not believe that this apparent premium will have
any impact on arbitrage activity or the operations of the Fixed Income Funds. The
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efficiency or the secondary market trading of Shares of the Fixed Income Funds.
Each Fixed Income Fund may recoup the settlement costs charged by NSCC and
DTC by imposing Transaction Fees on investors purchasing or redeeming Creation
Units.
Subject to the conditions that (i) a properly completed irrevocable purchase order
has been submitted by the Authorized Participant (either on its own or another
investor’s behalf) not later than the Closing Time on the Transmittal Date, and (ii)
arrangements satisfactory to the applicable Fund are in place for payment of the
Cash Amount and any other cash amounts which may be due, the applicable Fund
will accept the order, subject to its right (and the right of the Distributor, the Adviser
and the Sub-Adviser) to reject any order not submitted in proper form.
A Creation Unit of a Fund will not be issued until the transfer of good title to the
Fund of the Deposit Instruments and the payment of the Cash Amount have been
completed. Notwithstanding the foregoing, to the extent contemplated by a
Participant Agreement, Creation Units will be issued to an Authorized Participant
notwithstanding the fact that the corresponding Portfolio Deposits have not been
received in part or in whole, in reliance on the undertaking of such Authorized
Participant to deliver the missing Deposit Instruments as soon as possible, which
undertaking shall be secured by such Authorized Participant’s delivery and
maintenance of collateral. The Participant Agreement will permit the Fund to use
such collateral to buy the missing Deposit Instruments at any time and will subject
the Authorized Participant to liability for any shortfall between the cost to the Fund
of purchasing such securities and the value of the collateral.
6.

Rejection of Creation Unit Purchase Orders

As noted above, the Distributor may reject any order to purchase Creation Units
for any reason, including if an order to purchase Shares is not submitted in proper
form in accordance with the terms of the Participant Agreement. In addition, a Fund
may reject a purchase order transmitted to it by the Distributor if:
(i)

the purchaser or group of related purchasers, upon obtaining the Creation
Units of Shares of a Fund order, would own eighty percent (80%) or more
of the outstanding Shares of such Fund;

(ii)

the acceptance of the Portfolio Deposit would have certain adverse tax
consequences, such as causing the Fund no longer to meet RIC status
under the Code for federal tax purposes;

(iii) the acceptance of the Portfolio Deposit would, in the opinion of the Fund,
be unlawful, as in the case of a purchaser who was banned from trading in
securities;
(iv) the acceptance of the Portfolio Deposit would otherwise, in the discretion
of the Fund, the Adviser and/or Sub Advisers, have an adverse effect on
the Fund or on the rights of the Fund’s Beneficial Owners; or
Market Makers (and other institutional investors) who would take advantage of
arbitrage activity have full access to this information and regularly consider such
information when buying an individual bond or baskets of fixed income securities.
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there exist circumstances outside the control of the Fund that make it
impossible to process purchases of Creation Units of Shares for all
practical purposes. Examples of such circumstances include: acts of God
or public service or utility problems such as fires, floods, extreme weather
conditions and power outage resulting in telephone, telecopy and
computer failures; market conditions or activities causing trading halts;
systems failures involving computer or other information systems affecting
the Funds, the Adviser, any Sub-Adviser, the transfer agent, the custodian,
the Distributor, DTC, NSCC or any other participant in the purchase
process; and similar extraordinary events.

Pricing

The price of Shares trading on an Exchange will be based on a current bid/offer
market. The price of Shares of each Fund, like the price of all traded securities, will
be subject to factors such as supply and demand, as well as the current value of the
Portfolio Holdings held by such Fund, or its respective Master Fund. In addition,
Shares are available for purchase or sale on an intraday basis on an Exchange and do
not have a fixed relationship to the previous day’s NAV or the current day’s NAV.
Prices on an Exchange therefore may be below, at, or above the most recently
calculated NAV of such Shares. No secondary sales will be made to brokers or
dealers at a concession by the Distributor or by a Fund. Transactions involving the
sale of Shares on an Exchange will be subject to customary brokerage commissions
and charges.
Applicants believe that the existence of a continuous trading market on an
Exchange for Shares, together with the publication by the Exchange of the current
market value of the sum of the Deposit Instruments and the estimated Cash
Amount, will be features of each Fund particularly attractive to certain types of
investors. Applicants intend to emphasize these features in the marketing of Shares.
K.

Redemption

Beneficial Owners of Shares may sell their Shares in the secondary market, but
must accumulate enough Shares to constitute a Creation Unit in order to redeem
through the applicable Fund. Redemption requests must be placed by or through an
Authorized Participant. Creation Units will be redeemable at their NAV per Creation
Unit next determined after receipt of a request for redemption by the applicable
Fund.
Consistent with the provisions of Section 22(e) of the Act and Rule 22e-2
thereunder, the right to redeem will not be suspended, nor payment upon redemption
delayed, except as provided by Section 22(e) of the Act, except as may be permitted
under the relief requested herein in connection with Foreign Funds (see
Section IV.A.4).
Redemption of Shares in Creation Units will be subject to a Transaction Fee
imposed in the same amount and manner as the Transaction Fee incurred in
purchasing such Shares. Redemption of Shares may be made either through the
NSCC Clearing Process (with respect to Domestic Funds only) or “outside” the
NSCC Clearing Process through DTC Facilities or otherwise (with respect to
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Domestic Funds, Fixed Income Funds or Foreign Funds).33 As discussed herein, a
redeeming investor will pay a Transaction Fee to offset the Fund’s trading costs,
operational processing costs, brokerage commissions and other similar costs incurred
in transferring the Portfolio Holdings from its account to the account of the
redeeming investor. An entity redeeming Shares in Creation Units “outside” the
NSCC Clearing Process may be required to pay a higher Transaction Fee than would
have been charged had the redemption been effected through the NSCC Clearing
Process. A redeeming investor receiving cash in lieu of one or more Portfolio
Holdings may also be assessed a higher Transaction Fee on the cash in lieu portion to
cover the costs of selling such securities, including all the costs listed above plus all or
part of the spread between the expected bid and offer side of the market relating to
such Portfolio Holdings. This higher Transaction Fee will be assessed in the same
manner as the Transaction Fee incurred in purchasing Creation Units.
To the extent contemplated by a Participant Agreement, in the event an
Authorized Participant has submitted a redemption request in proper form but is
unable to transfer all or part of the Creation Unit to be redeemed to the Distributor,
on behalf of the Fund, by the closing time of the regular trading session on the
Exchange on the date such redemption request is submitted, the Distributor will
nonetheless accept the redemption request in reliance on the undertaking by the
Authorized Participant to deliver the missing Shares as soon as possible, which
undertaking shall be secured by the Authorized Participant’s delivery and
maintenance of collateral. The Participant Agreement will permit the relevant Fund
to use such collateral to purchase the missing Shares or acquire the Deposit
Instruments and the Cash Amount underlying such Shares, and will subject the
Authorized Participant to liability for any shortfall between the cost of the Fund
acquiring such Shares, Deposit Instruments or Cash Amount and the value of the
collateral.
A redemption request “outside” the NSCC Clearing Process will be considered to
be in proper form if (i) a duly completed request form is received by the Distributor
from the Authorized Participant on behalf of itself or another redeeming investor at
a time specified by the Fund (currently expected to be 4:00 p.m. ET), and (ii)
arrangements satisfactory to the Fund are in place for the Authorized Participant to
transfer or cause to be transferred to the Fund the Creation Unit of such Fund being
redeemed through the book-entry system of the Depository on or before contractual
settlement of the redemption request.
In the case of Shares of Foreign Funds, upon redemption of Creation Units and
taking delivery of the Redemption Instruments into the securities account of the
redeeming shareholder or an Authorized Participant acting on behalf of such
investor, such person must maintain appropriate custody arrangements with a
broker-dealer, bank or other custody provider in each jurisdiction in which any of
such Redemption Instruments are customarily traded.

33

Feeder Funds will redeem shares from the appropriate Master Fund and then
deliver to the redeeming shareholder the applicable redemption payment.
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Dividend Reinvestment Service

No Fund will make DTC book-entry dividend reinvestment service available for
use by Beneficial Owners for reinvestment of their cash proceeds but certain
individual brokers may make a dividend reinvestment service available to their clients.
M. Shareholder Transaction and Distribution Expenses
No sales charges for purchases of Creation Units of any Fund are contemplated.
As indicated above in Section II.K. “Redemption,” each Fund will charge a
Transaction Fee only to those investors purchasing and redeeming Shares in Creation
Units. Investors purchasing and selling Shares in the secondary market may incur
customary brokerage commissions, fees and expenses. Each Fund may be authorized
to implement a plan under Rule 12b-1 of the Act of up to 25 basis points, calculated
on the average daily NAV of each Fund.
N.

Master-Feeder Structure
1.

In-Kind Transactions in a Master-Feeder Structure

As discussed above, Applicants currently anticipate that certain Funds will operate
in a master-feeder structure, substantially identical to the structures permitted under
Section 12(d)(1)(E) of the Act. Each Master Fund would also operate as a traditional
mutual fund, issuing and redeeming shares in accordance with the requirements of
Section 22 of the Act and the rules promulgated thereunder. However, Applicants
request that the exemption from Section 22(e) requested herein apply to both the
Funds and their respective Master Funds. The shareholders of the Master Fund are
currently anticipated to be exclusively (i) other investment companies or other pooled
investment vehicles that are in the same group of investment companies as the Feeder
Fund34 and (ii) other institutional investors, such as separate accounts managed by
the Adviser, and the interests in the Master Fund will be sold to and redeemed by
each of the Master Fund’s shareholders on the same terms and will carry the same
rights. From the investor’s perspective, the creation and redemption process will be
unaffected by the master-feeder structure. For creations, an investor will deliver a
basket consisting of in-kind securities and/or cash to the Feeder Fund, and the
Feeder Fund will, in turn, deliver the basket to the Master Fund in exchange for
interests in the Master Fund. Redemptions will work the same way, but in reverse. At
no point will securities delivered in-kind to a Feeder Fund settle to the account of the
Feeder Fund, nor will a Feeder Fund hold any investment other than the securities of
its corresponding Master Fund.
2.

No Senior Securities

While shareholders of the Feeder Funds may have different rights of redemption
versus shareholders of a traditional mutual fund feeder fund in accordance with the
Master-Feeder Relief requested in this Application, the relief requested in this
Application will not result in any shareholders of any Master Fund having different
34

The requested exemption from Section 22(e) would only apply to in-kind
redemptions by the Feeder Funds and would not apply to in-kind redemptions by
other feeder funds.
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rights relative to other shareholders of the same Master Fund. Specifically, the
Master Fund will not require, but rather will permit, any shareholder feeder fund,
including a Feeder Fund, to redeem in-kind. Similarly, the Master Fund will not
require, but rather will permit, all shareholder feeder funds, including a Feeder Fund,
to purchase and redeem shares in large aggregations. As a result, the proposed
structure does not give rise to a senior security and should not raise any concerns
under Section 18 of the Act.
O.

Shareholder Reports

Each Fund will furnish to DTC Participants for distribution to Beneficial Owners
of Shares notifications with respect to each distribution, as well as an annual
notification as to the tax status of such Fund’s distributions. Each Fund will also
furnish to DTC Participants, for distribution to Beneficial Owners of Shares, the
Fund’s annual shareholder reports containing audited financial statements, as well as
copies of the Fund’s semiannual shareholder reports.
P.

Availability of Information Regarding Shares and Underlying Indexes

As noted above, before commencement of trading on the Exchange on each
Business Day, the identities and quantities of the portfolio securities and other assets
held by the Self-Indexing Fund, or its respective Master Fund, that will form the
basis for the Self-Indexing Fund’s calculation of NAV at the end of the Business Day
will be made available on the Website. Similarly, for each Long/Short Fund and
130/30 Fund, the applicable Adviser will provide full portfolio transparency on the
Fund’s Website by making available the identities and quantities of the Portfolio
Holdings, including Short Positions and Financial Instruments, that will form the
basis for the Fund’s calculation of NAV at the end of the Business Day. This
disclosure will look through any Wholly-Owned Subsidiary and identify the specific
Portfolio Holdings held by that entity. The information provided on the Website will
be formatted to be reader-friendly.
The Funds’ administrator will provide an estimated Cash Amount, adjusted
through the close of the trading day, to the relevant Listing Exchange. Each Listing
Exchange or other major market data provider will disseminate, every 15 seconds
during regular Exchange trading hours, through the facilities of the Consolidated
Tape Association or other widely disseminated means, an amount for each Fund
stated on a per individual Share basis representing the sum of (i) the estimated Cash
Amount and (ii) the current value of the Deposit Instruments (such intra-day
indicative value, the “IIV”). The Listing Exchange will not be involved in, or be
responsible for, the calculation of the estimated Cash Amount nor will it guarantee
the accuracy or completeness of the estimated Cash Amount. No Fund will be
involved in, or responsible for, the calculation or dissemination of the IIV, and will
make no warranty as to its accuracy.
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The value of the Underlying Indexes with respect to the Funds will be
disseminated by the relevant Listing Exchange or such other organization authorized
by the Index Provider in accordance with Commission and Exchange requirements.35
Applicants expect the same from the Index Providers of future Underlying Indexes
and future primary Listing Exchanges. In addition, these organizations will
disseminate values for each Underlying Index once each trading day based on closing
prices in the relevant exchange market. Each Fund will make available on a daily
basis the names and required numbers of each of the Deposit Instruments as well as
information regarding the Cash Amount.
The Website will publish the current version of the Prospectus and Statement of
Additional Information (“SAI”). The Website also will disclose the prior Business
Day’s NAV and the market closing price or the midpoint of the bid/ask spread at the
time of calculation of the relevant Fund’s NAV (“Bid/Ask Price”), and a calculation
of the premium or discount of the market closing price or Bid/Ask Price against such
NAV. The Website will be publicly available at no charge prior to the public offering
of Shares.
The closing prices of each Fund’s Deposit Instruments and Short Positions will be
readily available from, as applicable, the relevant Listing Exchange, automated
quotation systems, published or other public sources, such as FINRA’s Trace
Reporting and Compliance System, or on-line information services such as Quotron,
Bloomberg or Reuters. Similarly, information regarding market and prices and
volume of Shares will be broadly available on a real time basis throughout the
trading day. In addition, Applicants expect, given the past history of other ETFs,
that Shares will be followed closely by stock market and mutual fund professionals as
well as investment advisers, who will offer their analysis of why investors should
purchase, hold, sell or avoid Shares. In conclusion, Exchange listing of Shares should
help ensure that there is a substantial amount of raw data available, and that such
data is packaged, analyzed and widely disseminated to the investing public.
As noted above, the Funds may operate in a master-feeder structure. Under such
circumstances, the Feeder Funds would operate, and would be marketed, as ETFs.
Applicants do not believe the master-feeder structure contemplated in this
Application would be confusing to investors because any additional feeder fund that
is a traditional mutual fund or other pooled investment vehicle would be marketed
separately. Further, ETFs are no longer new or novel products, and Applicants
believe investors are aware of the differences between ETFs and traditional mutual
funds. In addition, functionally similar structures are currently offered in the market

35

NYSE Arca, Inc. rules generally require current index values for U.S. equity
indices to be widely disseminated by one or more major market data vendors at
least every 15 seconds during the core trading session and for international or
global equity indices to be widely disseminated by one or more major market data
vendors at least every 60 seconds during the core trading session. These rules also
require current index values for fixed income indices to be widely disseminated by
one or more major market data vendors at least once per day.
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without giving rise to investor confusion.36 Notwithstanding the limited potential for
investor confusion, Applicants will take numerous steps to ensure that investors are
not confused. Specifically, the Prospectus for each Feeder Fund will clearly indicate
that the Feeder Fund is an ETF, each Feeder Fund will have a Prospectus separate
and distinct from any other feeder funds, and as required by the conditions herein,
the Feeder Funds will not be marketed as mutual funds. Applicants believe that the
efforts outlined above will ensure that every interested investor will understand the
differences between the Funds not in a master-feeder structure and any Feeder
Funds.
Q.

Public Representations

Applicants will take such steps as may be necessary to avoid confusion in the
public’s mind between the Funds and a traditional “open-end investment company”
or “mutual fund.” Although the Trust will be classified and registered under the Act
as an open-end management investment company, neither the Trust nor any of its
individual Funds will be advertised or marketed or otherwise “held out” as a
traditional open-end investment company or a mutual fund. Instead, each Fund will
be marketed as an “ETF.” To that end, the designation of the Funds in all marketing
materials will be limited to the terms “ETF,” “investment company,” “fund” and
“trust” without reference to an “open-end fund” or a “mutual fund,” except to
compare and contrast the Funds with traditional open-end management investment
companies (which may be referred to as “mutual funds”). All marketing materials
that describe the features or method of obtaining, buying or selling Creation Units,
or Shares traded on an Exchange, or refer to redeemability, will prominently disclose
that Shares are not individually redeemable and will disclose that the owners of
Shares of a Fund may acquire those Shares from the Fund, or tender such Shares for
redemption to the Fund, in Creation Units only. The same approach will be followed
in connection with investor educational materials issued or circulated in connection
with the Shares.
The primary disclosure document with respect to the Shares will be a Fund’s
Prospectus. As with all investment company securities, the purchase of Shares in
Creation Units will be accompanied or preceded by statutory prospectus or
Summary Prospectus.37
The Funds will provide copies of their annual and semi-annual shareholder reports
to DTC participants for distribution to shareholders. The above policies and format
will also be followed in all reports to shareholders.
The Prospectus for each Self-Indexing Fund will prominently disclose that the
Index Provider is an Affiliated Index Provider and describe the nature of the
affiliation.
36

See In the Matter of Vanguard Index Funds, et al., Investment Company Act
Release No. 24789 (Dec. 12, 2000).

37

Pursuant to Rule 498 of the Securities Act, to the extent that a Summary
Prospectus is delivered, the statutory prospectus will be provided online, and will
be sent upon request.
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Procedure by Which Shares Will Reach Investors; Disclosure Documents

Based on the experience of other ETFs, Applicants expect that there will be several
categories of market participants who are likely to be interested in purchasing
Creation Units of a Fund. One is the institutional investor that desires to keep a
portion of its portfolio indexed to the relevant Underlying Index and finds Shares a
cost effective means to do so, with the added benefit of exchange-traded liquidity
should it wish to sell some or all of its holding. Institutional investors may also wish
to purchase or redeem Creation Units of a Fund to take advantage of the potential
arbitrage opportunities in much the same manner as the arbitrageurs discussed in the
next sentence. The other likely institutional investor is the arbitrageur, who stands
ready to take advantage of any slight premium or discount in the market price of
Shares on an Exchange versus the aggregate value of the Portfolio Holdings held by
such Fund. Applicants do not expect that arbitrageurs will hold positions in Shares
for any length of time unless the positions are appropriately hedged. Applicants
believe that arbitrageurs will purchase or redeem Creation Units of a Fund in pursuit
of arbitrage profit, and in so doing will enhance the liquidity of the secondary
market, as well as keep the market price of Shares close to their NAV. Lastly,
Applicants observe that Market Makers, acting in their roles to provide a fair and
orderly secondary market for the Shares, may from time to time find it appropriate to
purchase or redeem Creation Units in connection with their market-making
activities.
In the above examples, those who purchase Shares in Creation Units may hold
such Shares or may, at the time of purchase or at a later time, sell such Shares into
the secondary market. Applicants expect that secondary market purchasers of Shares
will include both institutional investors and “retail” investors for whom such Shares
provide a useful, “retail-priced” exchange-traded mechanism for investing in the
country, industry, market, market segment or market sector represented by the
relevant Underlying Index. The price at which Shares trade will be disciplined by
arbitrage opportunities created by the option continually to purchase or redeem
Shares in Creation Units, which should help to ensure that Shares will not trade at a
material discount or premium in relation to their NAV.
As described above, Shares in Creation Units will be offered continuously to the
public. Because new Shares may be created and issued on an ongoing basis, at any
point during the life of the relevant Fund, a “distribution,” as such term is used in
the Securities Act, may be occurring.
The Distributor will act as coordinator in connection with the production and
distribution of such materials to broker-dealers and will make generally known
among the broker-dealer community that a current version of such Fund’s
Prospectus and SAI may be obtained through the Distributor. Brokerage firms will
be able to order in advance their anticipated quantities of such materials from the
Distributor. Additionally, the Distributor will arrange to deliver the Fund’s
Prospectus and SAI to the Listing Exchange, where they will be available for review
by investors.
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IN SUPPORT OF THE APPLICATION
ETF Relief

Applicants seek an Order from the Commission permitting (1) the Funds to issue
Shares that are redeemable in Creation Units only; (2) secondary market transactions
in Shares on an Exchange at negotiated prices, rather than at the current offering
price; (3) certain affiliated persons of each Fund to deposit securities into, and
receive securities from, each Fund in connection with the purchase and redemption
of Creation Units, all as more fully set forth below; (4) a Foreign Fund to provide
payment or satisfaction of redemption requests in periods exceeding seven days in
certain circumstances; and (5) certain Funds to perform creations and redemptions
of Creation Units in-kind in a master-feeder structure.
The Relief specified below is requested pursuant to Section 6(c) of the Act, which
provides that the Commission may exempt any person, security or transaction or any
class of persons, securities or transactions from any provision of the Act:
“if and to the extent that such exemption is necessary or appropriate in the
public interest and consistent with the protection of investors and the
purposes fairly intended by the policy and provisions of . . . [the Act].”
Applicants believe that Shares of each Fund will afford significant benefits in the
public interest. Among other benefits, availability of Shares should provide increased
investment opportunities, which should encourage diversified investment; provide in
the case of individual tradable Shares, a relatively low-cost, market-basket security
for small and middle-sized accounts of individuals and institutions that would be
available at intra-day prices reflecting minute-by-minute market conditions rather
than only closing prices; make available a vehicle that would track the selected
Underlying Indexes more closely than most alternative market-basket investments
due, in part, to the realization of efficiencies, and cost savings; provide a security that
should be freely available in response to market demand; provide competition for
comparable products available in both foreign and U.S. markets; attract capital to the
U.S. markets; provide enhanced liquidity; facilitate the implementation of diversified
investment management techniques; and provide a more tax efficient investment
vehicle than most traditional mutual funds or closed-end funds.
The Commission has indicated that Section 6(c) permits it to exempt “particular
vehicles and particular interests” from provisions of the Act that would inhibit
“competitive development of new products and new markets offered and sold in or
from the United States.” Investment Company Act Release No. 17534 (June 15,
1990), at 84. The Shares proposed to be offered would provide to both retail and
institutional investors, new exchange-traded investment company products
representing interests in targeted securities markets. As such, Applicants believe the
Shares of the Funds are appropriate for exemptive relief under Section 6(c).
Applicants have made every effort to achieve their stated objectives in a manner
consistent with existing statutory and regulatory constraints and within the
substantive limits of exemptive relief previously granted to others. They have
concluded that in-kind redemption of Creation Units of the Funds to the maximum
extent practicable as described herein will be essential in order to minimize the need
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for selling securities of a Fund’s, or its respective Master Fund’s, portfolio to meet
redemptions, to permit the maximum amount of resources of each Fund, or its
respective Master Fund, to be used to track the Underlying Index and to alleviate the
inappropriate taxation of ongoing shareholders.
With respect to the exemptive relief specified below regarding Sections 17(a)(1)
and 17(a)(2), relief is requested pursuant to Section 17(b), which provides that the
Commission may approve the sale of securities to an investment company and the
purchase of securities from an investment company, in both cases by an affiliated
person of such company, if the Commission finds that:
“terms of the proposed transaction, including the consideration to be paid or
received, are reasonable and fair and do not involve overreaching on the part
of any person concerned, the proposed transaction is consistent with the
policy of each registered investment company concerned . . . and the
proposed transaction is consistent with the general purposes of [the Act].”
The sale and redemption of Creation Units of each Fund is on the same terms for
all investors, whether or not such investor is an affiliate. In each case, Creation Units
are sold and redeemed by each Fund at their NAV. The Portfolio Deposit for a Fund
is based on a standard applicable to all investors and valued in the same manner in all
cases. Such transactions do not involve “overreaching” by an affiliated person.
Accordingly, Applicants believe the proposed transactions described herein meet the
Section 17(b) standards for relief because the terms of such proposed transactions,
including the consideration to be paid or received for the Creation Units, are
reasonable and fair and do not involve overreaching on the part of any person
concerned; the proposed transactions will be consistent with the policy of each Fund
and will be consistent with the investment objectives and policies of each Fund of
Funds as described herein and are consistent with the general purposes of the Act.
Applicants believe that the exemptions requested are necessary and appropriate in
the public interest and consistent with the protection of investors and the purposes
fairly intended by the Act. The exemptions and Order requested are also substantially
similar to those granted in Prior Orders.
B.

Fund of Funds Relief

Applicants also seek an Order from the Commission permitting both Investing
Management Companies and Investing Trusts to acquire Shares of the Funds
beyond the limits of Section 12(d)(1)(A) of the Act and permitting such Funds, their
Distributor and Brokers to sell Shares of each such Fund to Funds of Funds in
excess of the limits of Section 12(d)(1)(B) of the Act. In addition, pursuant to
Sections 6(c) and 17(b), Applicants request an exemption from Section 17(a) of the
Act to permit each Fund to sell its Shares to, and redeem its Shares from, a Fund of
Funds that owns 5% or more of the Fund’s Shares.
The Fund of Funds Relief is requested pursuant to Section 12(d)(1)(J) of the Act.
Applicants submit that the proposed transactions are consistent with congressional
intent that the Commission grant exemptions under Section 12(d)(1)(J) coincident
with the evolution of investment companies investing in other investment companies.
Applicants submit that the structure of the proposed transaction as well as the
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proposed conditions to the relief from the limitations of Section 12(d)(1) requested
in this Application, including the requirement that Funds of Funds enter into a FOF
Participation Agreement (defined below), adequately address the concerns
underlying the applicable limits in Section 12(d)(1), and that the requested exemption
is consistent with the public interest and the protection of investors. Applicants
assert that the relief requested is substantially similar to that granted by the Prior
Orders.
IV. REQUEST FOR ORDER
A.

Legal Analysis: ETF Relief
1.

Exemption from the Provisions of Sections 2(a)(32) and 5(a)(1)

Section 5(a)(1) of the Act defines an “open-end company” as “a management
company which is offering for sale or has outstanding any redeemable security of
which it is the issuer.” The term “redeemable security” is defined in Section 2(a)(32)
of the Act as:
“any security, other than short-term paper, under the terms of which the
holder, upon its presentation to the issuer or to a person designated by the
issuer is entitled (whether absolutely or only out of surplus) to receive
approximately his proportionate share of the issuer’s current net assets, or the
cash equivalent thereof.”
Applicants believe that the Shares could be viewed as satisfying the
Section 2(a)(32) definition of a redeemable security and, consequently, each Fund
could be viewed as satisfying the definitional requirement of an open-end company
offering for sale a redeemable security of which it is the issuer. Shares are securities
“under the terms of which” an owner may receive his proportionate share of the
Fund’s, or its respective Master Fund’s, current net assets; the unusual aspect of such
Shares is that its terms provide for such a right to redemption only when such
individual Shares are aggregated with a specified number of such other individual
Shares that together constitute a redeemable Creation Unit. Because the redeemable
Creation Units of a Fund can be unbundled into individual Shares that are not
individually redeemable, a possible question arises as to whether the definitional
requirements of a “redeemable security” or an “open-end company” under the Act
would be met if such individual Shares are viewed as non-redeemable securities. In
light of this possible analysis, Applicants request an order to permit each Fund to
register as an open-end management investment company and issue individual Shares
that are redeemable only in Creation Units as described herein.
Creation Units will always be redeemable in accordance with the provisions of the
Act. Owners of Shares may purchase the requisite number of Shares and tender the
resulting Creation Units for redemption. Moreover, listing and trading on an
Exchange will afford all holders of Shares the benefit of intra-day liquidity. Because
Creation Units may always be purchased and redeemed at NAV (less certain
transactional expenses), the price of Creation Units on the secondary market and the
price of the individual Shares of a Creation Unit, taken together, should not vary
materially from the NAV of Creation Unit.
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Moreover, Applicants believe that the existence of Shares does not appear to
thwart the purposes of any other provision of the Act that, but for the exemption
requested herein with respect to Sections 2(a)(32) and 5(a)(1), would be applicable to
each Fund.
Applicants believe that permitting each Fund to register as an open-end
investment company and issue redeemable Creation Units of individual Shares, as
described herein, is appropriate in the public interest and consistent with the
protection of investors and the purposes fairly intended by the policy and provisions
of the Act, and, accordingly, Applicants hereby request that an order of exemption
be granted.38
2.

Exemption from the Provisions of Section 22(d) and Rule 22c-1

Section 22(d) of the Act provides in part, that:
“no registered investment company shall sell any redeemable security issued
by it to any person except to or through a principal underwriter for
distribution or at a current public offering price described in the prospectus .
. .”
Rule 22c-1 provides that:
“no registered investment company issuing any redeemable security, no
person designated in such issuer’s prospectus as authorized to consummate
transactions in any such security, and no principal underwriter of, or dealer
in, any such security shall sell, redeem, or repurchase any such security except
at a price based on the current net asset value of such security which is next
computed after receipt of a tender of such security for redemption or of an
order to purchase or sell such security.”
Shares of each Fund will be listed on a Listing Exchange and the relevant Market
Maker will maintain a market for such Shares. Secondary market transactions in
Shares occurring on any Exchange will be effected at negotiated prices, not on the
basis of NAV next calculated after receipt of any sale order.39 The Shares will trade
on and away from40 the Listing Exchange at all times on the basis of current
bid/offer prices. The purchase and sale of Shares of each Fund will not, therefore, be
accomplished at an offering price described in the Fund’s Prospectus, as required by
Section 22(d), nor will sales and repurchases be made at a price based on the current
NAV next computed after receipt of an order, as required by Rule 22c-1.
38

The Master Funds will not require relief from Sections 2(a)(32) and 5(a)(1)
because the Master Funds will issue individually redeemable securities.

39

The Master Funds will not require relief from Section 22(d) or Rule 22c-1 because
shares of the Master Funds will not trade at negotiated prices in the secondary
market.

40

Consistent with Rule 19c-3 under the Exchange Act, Exchange members are not
required to effect transactions in Shares through the facilities of the Exchange.

I.A. Sample Exemptive Application for Index ETFs

36

Applicants believe that the concerns sought to be addressed by Section 22(d) and
Rule 22c-1 with respect to pricing are equally satisfied by the proposed method of
pricing of Shares. While there is little legislative history regarding Section 22(d), its
provisions, as well as those of Rule 22c-1, appear to have been intended (1) to prevent
dilution caused by certain riskless-trading schemes by principal underwriters and
contract dealers, (2) to prevent unjust discrimination or preferential treatment among
buyers, and (3) to ensure an orderly distribution system of Shares by contract dealers
by eliminating price competition from non-contract dealers who could offer investors
Shares at less than the published sales price and who could pay investors a little more
than the published redemption price.41
The first two purposes — preventing dilution caused by riskless-trading schemes
and preventing unjust discrimination among buyers — would not seem to be relevant
issues for secondary trading by dealers in Shares of a Fund. Secondary market
transactions in Shares would not cause dilution for owners of such Shares because
such transactions do not directly involve a Fund’s, or its respective Master Fund’s,
assets. Similarly, secondary market trading in Shares should not create discrimination
or preferential treatment among buyers. To the extent different prices exist during a
given trading day, or from day to day, such variances occur as a result of third-party
market forces, such as supply and demand, but do not occur as a result of unjust or
discriminatory manipulation.
With respect to the third possible purpose of Section 22(d), Applicants believe that
the proposed distribution system will be orderly. Anyone may sell or acquire Shares
either by purchasing them on the Exchange or by creating one or more Creation
Units; therefore, no dealer should have an advantage over any other dealer in the sale
of such Shares. Indeed, Applicants believe that the presence of the Market Maker
will also help to provide an orderly market. In addition, secondary market
transactions in Shares should generally occur at prices roughly equivalent to their
NAV. If the prices for Shares should fall below the proportionate NAV of the
underlying Fund’s, or its respective Master Fund’s, assets, an investor needs only to
accumulate enough individual Shares of such Fund to constitute a Creation Unit in
order to redeem such Shares at NAV. Competitive forces in the marketplace should
thus ensure that the margin between NAV and the price for Shares in the secondary
market remains narrow. Applicants believe that, to date, shares of ETFs have
consistently traded at, or very close to, their respective NAVs. Applicants have strong
reason to believe that the trading experience of Shares should closely resemble that of
shares of prior ETFs.
On the basis of the foregoing, Applicants believe (i) that the protections intended
to be afforded by Section 22(d) and Rule 22c-1 are adequately addressed by the
proposed methods for creating, redeeming and pricing Creation Units and pricing
and trading Shares, and (ii) that the relief requested is appropriate in the public

41

See Protecting Investors: A Half Century of Investment Company Regulation at
299 – 303, Investment Company Act Release No. 13183 (Apr. 22, 1983).
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interest and consistent with the protection of investors and the purposes fairly
intended by the policy and provisions of the Act. Accordingly, Applicants hereby
request that an order of exemption under Section 6(c) be granted in respect of
Section 22(d) and Rule 22c-1.
3.

Exemption from the Provisions of Sections 17(a)(1) and 17(a)(2)

Applicants seek an exemption from Sections 17(a)(1) and 17(a)(2) of the Act
pursuant to Sections 6(c) and 17(b) of the Act to permit certain affiliated persons to
effectuate purchases and redemptions “in-kind.”
Section 17(a)(1) of the Act makes it unlawful
“. . . for any affiliated person or promoter of or principal underwriter for a
registered investment company . . . or any affiliated person of such a person,
promoter, or principal underwriter, acting as principal-knowingly to sell any
security or other property to such registered company or to any company
controlled by such registered company, unless such sale involves solely (A)
securities of which the buyer is the issuer, (B) securities of which the seller is
the issuer and which are part of a general offering to the holders of a class of
its securities or (C) securities deposited with a trustee of a unit investment
trust . . . by the depositor thereof.”
Section 17(a)(2) of the Act makes it unlawful
“. . . for any affiliated person or promoter of or principal underwriter for a
registered investment company . . . , or any affiliated person of such a person,
promoter, or principal underwriter, acting as principal knowingly to purchase
from such registered company, or from any company controlled by such
registered company, any security or other property (except securities of which
the seller is the issuer).”
An “affiliated person” of a fund, pursuant to Section 2(a)(3)(A) of the Act,
includes “any person directly or indirectly owning, controlling, or holding with the
power to vote, 5 per centum or more of the outstanding voting securities of such
other person”; and pursuant to Section 2(a)(3)(C) of the Act “any person directly or
indirectly controlling, controlled by, or under common control with, such other
person.”
Section 2(a)(9) of the Act defines “control” as
“. . . the power to exercise a controlling influence over the management or
policies of a company, unless such power is solely the result of an official
position with such company. Any person who owns beneficially, either
directly or through one or more controlled companies, more than 25 per
centum of the voting securities of a company shall be presumed to control
such company. Any person who does not so own more than 25 per centum of
the voting securities of any company shall be presumed not to control such
company . . .”
The Funds may be deemed to be controlled by the Adviser or an entity
controlling, controlled by or under common control with the Adviser and hence
affiliated persons of each other. In addition, the Funds may be deemed to be under

I.A. Sample Exemptive Application for Index ETFs

38

common control with any other registered investment company (or series thereof)
advised by an Adviser or an entity controlling, controlled by or under common
control with an Adviser (an “Affiliated Fund”).
Section 17(b) provides that the Commission will grant an exemption from the
provisions of Section 17(a) if evidence establishes that the terms of the proposed
transaction are reasonable and fair and do not involve overreaching on the part of
any person concerned; that the proposed transaction is consistent with the policy of
each registered investment company concerned; and that the proposed transaction is
consistent with the general purposes of the Act.
Past applications of prior ETFs have suggested the possibility that Section 17(b)
could be interpreted to exempt only a single transaction from Section 17(a) and that
relief for a series of ongoing transactions, such as the ongoing sale and redemption
of Creation Units, requires an exemption under Section 6(c) of the Act as well.
Accordingly, Applicants are also requesting an exemption from Section 17(a) under
Section 6(c).42
To the extent that there are twenty or fewer holders of Creation Units of all of the
Funds or of one or more particular Funds, some or all of such holders will be at least
5 percent owners of such Funds, and one or more may hold in excess of 25 percent of
such Funds, as the case may be and would therefore be deemed to be affiliated
persons of such Funds either under Section 2(a)(3)(A) or Section 2(a)(3)(C). For so
long as such holders of Shares were deemed to be affiliated persons (e.g., so long as
twenty or fewer such holders existed), Section 17(a)(1) could be read to prohibit such
persons from depositing the Portfolio Deposit with a Fund in return for Creation
Units (an “in-kind” purchase), and likewise, Section 17(a)(2) could be read to
prohibit such persons from entering into an “in-kind” redemption procedure with a
Fund. Furthermore, under other circumstances, one or more holders of Shares might
each accumulate 5 percent or more of such Fund’s securities. Also, the Market
Maker for the Shares of any relevant Funds might accumulate, from time to time,
5 percent or more of such Fund’s securities in connection with such Market Maker’s
market-making activities. In addition, one or more holders of Shares, or the Market
Maker might from time to time, accumulate in excess of 25 percent of the Shares of
one or more Funds, and such persons would therefore be deemed to be affiliated
persons of such Funds under Section 2(a)(3)(C). Applicants request an exemption to
permit persons that are affiliated persons of the Funds (or affiliated persons of such
persons (collectively, “Second-Tier Affiliates”)) solely by virtue of one or more of the
following: (1) holding 5% or more, or in excess of 25% of the outstanding Shares of
one or more Funds; (2) an affiliation with a person with an ownership interest
described in (1); or (3) holding 5% or more, or more than 25% of the shares of one or
more Affiliated Funds, to effectuate purchases and redemptions “in-kind.”
Applicants assert that no useful purpose would be served by prohibiting such
affiliated persons from making “in-kind” purchases or “in-kind” redemptions of
Shares of a Fund in Creation Units. Both the deposit procedures for “in-kind”
purchases of Creation Units and the redemption procedures for “in-kind”
42
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redemptions of Creation Units will be effected in exactly the same manner for all
purchases and redemptions, regardless of size or number. It is immaterial to a Fund
whether 12 or 1,200 Creation Units exist for such Fund. All will be issued and
redeemed in the same manner. There will be no discrimination between purchasers or
redeemers. Deposit Instruments and Redemption Instruments will be valued in the
identical manner as those Portfolio Holdings currently held by the relevant Funds, or
their respective Master Funds, and the valuation of the Deposit Instruments and
Redemption Instruments will be made in an identical manner regardless of the
identity of the purchaser or redeemer.
Applicants also note that the ability to take deposits and make redemptions
“in-kind” will help each Fund, or its respective Master Fund, to track closely its
Underlying Index and therefore aid in achieving the Fund’s objectives. Applicants do
not believe that “in-kind” purchases and redemptions will result in abusive
self-dealing or overreaching, but rather assert that such procedures will be
implemented consistently with each Fund’s objectives and with the general purposes
of the Act. Applicants believe that “in-kind” purchases and redemptions will be
made on terms reasonable to Applicants and any affiliated persons because they will
be valued pursuant to verifiable objective standards. The method of valuing Portfolio
Holdings held by a Fund is identical to that used for calculating “in-kind” purchase
or redemption values and therefore creates no opportunity for affiliated persons or
Second-Tier Affiliates of Applicants to effect a transaction detrimental to the other
holders of Shares of that Fund. Similarly, Applicants submit that, by using the same
standards for valuing Portfolio Holdings held by a Fund as are used for calculating
“in-kind” redemptions or purchases, the Fund will ensure that its NAV will not be
adversely affected by such securities transactions.
In addition to the customary relief from the requirements of Sections 17(a)(1) and
17(a)(2) permitting in-kind creations and redemptions by investors who are affiliates
of a Fund by virtue of holding more than 5% or 25% of the Fund’s shares, to the
extent that a Fund operates in a master-feeder structure, Applicants also request
relief permitting the Feeder Funds to engage in in-kind creations and redemptions
with the applicable Master Fund. The customary Sections 17(a)(1) and 17(a)(2) relief
would not be sufficient to permit such transactions because the Feeder Funds and
the applicable Master Fund could also be affiliated by virtue of having the same
investment adviser. However, as with the customary Section 17 relief, Applicants
believe that in-kind creations and redemptions between a Feeder Fund and a Master
Fund advised by the same investment adviser do not involve “overreaching” by an
affiliated person. Such transactions will occur only at the Feeder Fund’s
proportionate share of the Master Fund’s net assets, and the distributed securities
will be valued in the same manner as they are valued for the purposes of calculating
the applicable Master Fund’s NAV. Further, all such transactions will be effected with
respect to pre-determined securities and on the same terms with respect to all
investors. Finally, such a transaction would only occur as a result of, and to
effectuate, a creation or redemption transaction between the Feeder Fund and a
third-party investor.
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For the reasons set forth above, Applicants believe that: (i) with respect to the
relief requested pursuant to Section 17(b), the proposed transactions are reasonable
and fair and do not involve overreaching on the part of any person concerned, the
proposed transactions are consistent with the policy of each Fund and will be
consistent with the investment objectives and policies of each Fund of Funds, and
that the proposed transactions are consistent with the general purposes of the Act,
and (ii) with respect to the relief requested pursuant to Section 6(c), the requested
exemption for the proposed transactions is appropriate in the public interest and
consistent with the protection of investors and purposes fairly intended by the policy
and provisions of the Act.
4.

Exemption from the Provisions of Section 22(e)

Applicants seek an Order of the Commission under Section 6(c) of the Act
granting an exemption from Section 22(e) of the Act.43 Applicants acknowledge that
no relief obtained from the requirements of Section 22(e) will affect any obligations
Applicants may otherwise have under Rule 15c6-1 under the Exchange Act requiring
that most securities transactions be settled within two business days of the trade date.
Section 22(e) of the Act provides that:
“No registered investment company shall suspend the right of redemption, or
postpone the date of payment or satisfaction upon redemption of any
redeemable security in accordance with its terms for more than seven days
after the tender of such security to the company or its agent designated for
that purpose for redemption, except
(1)

for any period (A) during which the New York Stock Exchange is
closed other than customary weekend and holiday closings or (B)
during which trading on the New York Stock Exchange is
restricted;

(2)

for any period during which an emergency exists as a result of
which (A) disposal by the company of securities owned by it is not
reasonably practical or (B) it is not reasonably practicable for such
company fairly to determine the value of its net assets; or

(3)

for such other periods as the Commission may by order permit for
the protection of security holders of the company.”

Settlement of redemptions for a Foreign Fund will be contingent not only on the
securities settlement cycle of the United States market, but also on the delivery cycles
in local markets for the underlying foreign securities held by a Foreign Fund.
Applicants have been advised that the delivery cycles currently practicable for
transferring Redemption Instruments to redeeming investors, coupled with local
market holiday schedules, may require a delivery process of up to fifteen (15)
calendar days, rather than seven calendar days for a Foreign Fund, in certain
43

The requested exemption from Section 22(e) would only apply to in-kind
redemptions by the Feeder Funds and would not apply to in-kind redemptions by
other feeder funds.
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circumstances, during the calendar year. Accordingly, with respect to Foreign Funds
only, Applicants hereby request relief from the requirement imposed by Section 22(e)
to provide payment or satisfaction of redemptions within seven calendar days
following the tender of a Creation Unit of such Fund, or its respective Master Fund,
up to a maximum of fifteen calendar days. Applicants request that relief be granted
such that Foreign Funds holding Redemption Instruments which require a delivery
process in excess of seven calendar days may provide payment or satisfaction of
redemptions within not more than the maximum number of calendar days required
for such payment or satisfaction in the principal local foreign market(s) where
transactions in the Portfolio Holdings of each such Foreign Fund, or its respective
Master Fund, customarily clear and settle, but in all cases no later than fifteen
calendar days following the tender of a Creation Unit. With respect to Future Funds
that will be Foreign Funds, or their respective Master Funds, Applicants seek the
same relief from Section 22(e) only to the extent that circumstances exist similar to
those described herein.
Based on information available to Applicants, although certain holidays may occur
on different dates in subsequent years, the number of days required to deliver
redemption proceeds in any given year will not exceed fifteen calendar days for any of
the Funds requiring exemptive relief from the provisions of Section 22(e). The SAIs
for the Foreign Funds that may require this relief will identify (i) those instances in a
given year where, due to local holidays, more than seven calendar days will be needed
to deliver redemption proceeds and will list such holidays, and (ii) the maximum
number of days needed to deliver the proceeds, up to fifteen calendar days.
The SAI will disclose those local holidays (over the period of at least one year
following the date thereof), if any, that are expected to prevent the delivery of
redemption proceeds in seven calendar days and the maximum number of days
needed to deliver the proceeds for each Foreign Fund.
Applicants believe that Congress adopted Section 22(e) to prevent unreasonable,
undisclosed or unforeseen delays in the actual payment of redemption proceeds.
Applicants propose that allowing redemption payments for Creation Units of a
Foreign Fund to be made within fifteen calendar days would not be inconsistent with
the spirit and intent of Section 22(e). Applicants suggest that a redemption payment
occurring within fifteen calendar days following a redemption request would
adequately afford investor protection.
Applicants desire to incorporate the creation and redemption mechanism for
Creation Units as much as possible into the processing cycles for securities deliveries
currently practicable in the principal market(s) for the Portfolio Holdings of a given
Foreign Fund, or its respective Master Fund. Currently, it is believed that no
significant additional system or operational procedures will be needed to purchase or
redeem Creation Units beyond those already generally in place in the relevant
jurisdiction. Applicants believe that this approach may make creations and
redemptions of Creation Units less costly to administer, enhance the appeal of the
product to professional participants, and thereby promote the liquidity of the Shares
in the secondary market with benefits to all holders thereof. As noted above,
Applicants intend to use in-kind redemptions to the maximum extent possible
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principally as a method of assuring the fullest investment of Fund’s assets in
Portfolio Holdings. Applicants are not seeking relief from Section 22(e) with respect
to Foreign Funds, or their respective Master Funds, that do not effect creations and
redemptions of Creation Units in-kind.
Applicants, if using a master-feeder structure, will operate in substantially the
same manner. In the case of an in-kind redemption from a Feeder Fund, as discussed
herein, the Feeder Fund would make a corresponding redemption from the Master
Fund. Applicants do not believe the master-feeder structure would have any impact
on the delivery cycle. When a Feeder Fund is seeking a cash redemption, the proceeds
to satisfy the redemption would likely be raised in a manner consistent with the
Master Fund’s investment objective, e.g., by using cash on hand and/or selling
securities. When the Adviser (or Sub-Adviser) determines it is necessary to sell
securities, such sales would be conducted consistent with the Master Fund’s
investment objective.
As a practical matter, any cash redemption could reduce the proportion of the
most liquid assets held by the Master Fund, but no more so than any investment
company — as shares are redeemed, there is potentially a reduction in the most
liquid assets in a portfolio. Applicants do not believe that shareholders of the Feeder
Funds will be disadvantaged relative to shareholders of other feeder funds. In each
case, the redeeming Feeder Fund shareholders, through their Authorized Participant,
will receive Redemption Instruments and cash, if any, equal in value to the next
calculated NAV. Further, the list of Redemption Instruments that a redeemer will
receive from a Feeder Fund will be published daily.
If the requested Relief is granted, Applicants intend to disclose in each Foreign
Fund’s SAI and all relevant sales literature that redemption payments will be effected
within the specified number of calendar days following the date on which a request
for redemption in proper form is made. Given the rationale for what amounts to a
delay typically of a few days in the redemption process on certain occasions and
given the facts as recited above, the Applicants believe that the redemption
mechanism described above will not lead to unreasonable, undisclosed or unforeseen
delays in the redemption process. Applicants assert that the request for relief from
the strict seven-day rule imposed by Section 22(e) is not inconsistent with the
standards articulated in Section 6(c). Given the facts as recited above, Applicants
believe that the granting of the requested relief is consistent with the protection of
investors and the purposes fairly intended by the policies and provisions of the Act.
Applicants note that exemptive relief from Section 22(e) substantially identical to
the relief sought in this Application was obtained by prior ETFs in orders relating to
each of those funds.
On the basis of the foregoing, Applicants believe (i) that the protections intended
to be afforded by Section 22(e) are adequately addressed by the proposed method
and securities delivery cycles for redeeming Creation Units and (ii) that the relief
requested is appropriate in the public interest and consistent with the protection of
investors and the purposes fairly intended by the policy and provisions of the Act.
Accordingly, Applicants hereby respectfully request that an order of exemption be
granted under Section 6(c) in respect of Section 22(e).
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Legal Analysis: Fund of Funds Relief
1.

Exemption from the Provisions of Section 12(d)(1)

Applicants request an exemption to permit Funds of Funds to acquire Shares of
the Funds in excess of the limits in Section 12(d) (1)(A) of the Act and to permit the
Funds and their principal underwriters and Brokers to sell Shares of the Funds to
Funds of Funds in excess of the limits in Section 12(d)(1)(B) of the Act.
Funds of Funds do not include the Funds. Each Investing Management Company
will be advised by an investment adviser within the meaning of Section 2(a)(20)(A) of
the Act (“Fund of Funds Adviser”) and may be sub-advised by investment adviser(s)
within the meaning of Section 2(a)(20)(B) of the Act (“Fund of Funds Sub-Adviser”).
Each Fund of Funds Adviser will be registered as an investment adviser under the
Advisers Act. Any Fund of Funds Sub-Adviser to an Investing Management
Company will be registered as an investment adviser or will not be required to
register. Each Investing Trust will have a sponsor (“Sponsor”).
As noted above, Applicants are also seeking relief from Sections 12(d)(1)(A) and
12(d)(1)(B) to the extent necessary to permit the Feeder Funds to perform creations
and redemptions of Shares in-kind in a master-feeder structure. This structure is
substantially identical to traditional master-feeder structures permitted pursuant to
the exception provided in Section 12(d)(1)(E). Section 12(d)(1)(E) provides that
the percentage limitations of Sections 12(d)(1)(A) and Section 12(d)(1)(B) shall not
apply to a security issued by an investment company (in this case, the shares of the
applicable Master Fund) if, among other things, that security is the only investment
security held by the Feeder Fund. Applicants believe the proposed master-feeder
structure complies with Section 12(d)(1)(E) because each Feeder Fund will hold only
investment securities issued by its corresponding Master Fund; however, the Feeder
Funds may receive securities other than securities of its corresponding Master Fund
if a Feeder Fund accepts an in-kind creation.44 Applicants do not believe that the
securities involved in the in-kind transactions are ever “held” on the books of a
Feeder Fund because the Feeder Fund is merely acting as a conduit through which
securities are delivered from the investor to the Master Fund and the securities
received are never settled to the Feeder Fund. However, there is potentially a
hypothetical moment when accepting or distributing securities in-kind that such
securities could be deemed “held” by a Feeder Fund. As a result, to the extent that a
Feeder Fund may be deemed to be holding both shares of the Master Fund and, for
a hypothetical moment in the course of a creation or redemption, other securities, the
Applicants are requesting appropriate relief from Sections 12(d)(1)(A) and
Section 12(d)(1)(B). The Feeder Funds would operate in compliance with all other
provisions of Section 12(d)(1)(E).
Applicants are requesting an order under Section 12(d)(1)(J) of the Act exempting
certain transactions involving the Funds from Sections 12(d)(1)(A) and
44

See Signature Financial Group, Inc., SEC No-Action Letter (Dec. 28, 1999)
(Funds using a master-feeder structure sought no-action relief from Section 17(a)
of the Act to permit in-kind redemptions between the master and the feeder. There
was no request for, and thus no relief from, Section 12(d)(1).).
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Section 12(d)(1)(B) of the Act, and under Sections 6(c) and 17(b) of the Act
exempting certain transactions involving the Funds from Section 17(a) of the Act.
The requested exemption would permit the Fund of Funds to acquire Shares in each
of the Funds beyond the limitations in Section 12(d)(1)(A). Applicants are also
requesting relief from Sections 17(a)(1) and (2) to permit each Fund to sell its Shares
to, and redeem its Shares from, a Fund of Funds when the Fund is an affiliated
person of the Fund of Funds.
Section 12(d)(1)(A) of the Act prohibits a registered investment company from
acquiring securities of an investment company if such securities represent more than
3% of the total outstanding voting stock of the acquired company, more than 5% of
the total assets of the acquiring company, or, together with the securities of any other
investment companies, more than 10% of the total assets of the acquiring company.
Section 12(d)(1)(B) of the Act prohibits a registered open-end investment company,
its principal underwriter and any other broker-dealer from selling the investment
company’s shares to another investment company if the sale will cause the acquiring
company to own more than 3% of the acquired company’s voting stock, or if the sale
will cause more than 10% of the acquired company’s voting stock to be owned by
investment companies generally.
(a)

Exemption Under Section 12(d)(1)(J) of the Act

The National Securities Markets Improvement Act of 1996 (“NSMIA”)45 added
Section 12(d)(1)(J) to the Act. Section 12(d)(1)(J) of the Act provides that the
Commission may exempt any person, security, or transaction, or any class or classes
of persons, securities or transactions, from any provision of Section 12(d)(1) if the
exemption is consistent with the public interest and the protection of investors. The
legislative history of NSMIA directs the Commission to consider, among other
things, when granting relief under Section 12(d)(1)(J), “the extent to which a
proposed arrangement is subject to conditions that are designed to address conflicts
of interest and overreaching by a participant in the arrangement, so that the abuses
that gave rise to the initial adoption of the Act’s restrictions against investment
companies investing in other investment companies are not repeated.”46 Applicants
submit that the proposed conditions to the Fund of Funds Relief requested in this
Application, including the requirement that each Fund of Funds enter into a FOF
Participation Agreement with the relevant Fund, adequately address the concerns
underlying the applicable limits in Section 12(d)(1)(A), and that the requested
exemption is consistent with the public interest and the protection of investors.
Applicants also submit that the proposed transactions are consistent with
congressional intent that the Commission grant exemptions under Section 12(d)(1)(J)
in a “progressive way” as the concept of investment companies investing in other
investment companies evolves over time.47
(b)

Concerns Underlying Section 12(d)(1)(J)

45

H.R. Rep. No. 622, 104th Cong., 2nd Sess., at 43 – 44 (1996) (“HR 622”).

46

HR 622, Ibid.

47

Id. at 43 – 44.
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Congress enacted Section 12(d)(1) (then Section 12(c)(1)) in 1940 to prevent one
investment company from buying control of another investment company.48 In
enacting Section 12(d)(1), Congress sought to ensure that the acquiring investment
company had no “effective voice” in the other investment company.49 As originally
proposed, Section 12(d)(1) would have prohibited any investment by an investment
company in another investment company. Congress relaxed the prohibition in the
Section’s final version, presumably because there was some concern that an
investment company should not be prohibited from taking advantage of a good
investment just because the investment was another investment company:
[Y]ou may get situations where one investment company may think that the
securities of another investment company are a good buy and it was not
thought advisable to freeze that type of purchase . . .50
Congress tightened Section 12(d)(1)’s restrictions in 1970 to address certain abuses
perceived to be associated with the development of fund holding companies (i.e.,
funds that primarily invest in other investment companies).51 These new abuses
included: (i) undue influence such as through the threat of large-scale redemptions of
the acquired fund’s shares; (ii) layering of fees and expenses (such as sales loads,
advisory fees and administrative costs); and (iii) unnecessary complexity. The
Commission identified these abuses in its 1966 report to Congress, titled Public
Policy Implications of Investment Company Growth (“PPI Report”).52
Applicants propose a number of conditions designed to address these concerns.
Certain of Applicants’ proposed conditions address the concerns about large-scale
redemptions identified in the PPI Report, particularly those regarding the potential
for undue influence. Applicants will take steps to ensure that the Fund of Funds
comply with any terms and conditions of the requested relief by requesting that a
Fund of Funds enter into a written agreement (“FOF Participation Agreement”) as a
condition precedent to investing in a Fund beyond the limits imposed by
Section 12(d)(1)(A). The FOF Participation Agreement will require the Fund of
Funds to adhere to the terms and conditions of the requested Order. Condition B.1
limits the ability of a Fund of Funds’ Advisory Group or a Fund of Funds’
Sub-Advisory Group (individually, or in the aggregate) (each defined below) to
control a Fund, or its respective Master Fund, within the meaning of Section 2(a)(9)
of the Act. For purposes of this Application, a “Fund of Funds’ Advisory Group” is
48

House Hearings, 76th Cong., 3d Sess., at 113 (1940).
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Hearings on S. 3580 Before the Subcomm. of the Comm. on Banking and
Currency, 76th Cong., 3d Sess., at 1114 (1940).

50

House Hearings, 76th Cong., 3d Sess., at 112 (1940) (testimony of David
Schenker).
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H.R. Rep. No. 91-1382, 91st Cong., 2d Sess., at 11 (1970).
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Report of the Securities and Exchange Comm. on the Public Policy Implications
of Investment Company Growth, H.R Rep. No. 2337, 89th Cong., 2d Sess., 311 –
324 (1966).
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defined as the Fund of Funds’ Adviser, or Sponsor, any person controlling,
controlled by, or under common control with such Adviser or Sponsor, and any
investment company or issuer that would be an investment company but for
Sections 3(c)(1) or 3(c)(7) of the Act that is advised or sponsored by the Fund of
Funds Adviser, the Sponsor, or any person controlling, controlled by, or under
common control with such Adviser or Sponsor. For purposes of this Application, a
“Fund of Funds’ Sub-Advisory Group” is defined as any Fund of Funds’ Sub-Adviser,
any person controlling, controlled by, or under common control with the
Sub-Adviser, and any investment company or issuer that would be an investment
company but for Sections 3(c)(1) or 3(c)(7) of the Act (or portion of such investment
company or issuer) advised or sponsored by the Sub-Adviser or any person
controlling, controlled by or under common control with the Sub-Adviser. The
condition does not apply to the Fund of Funds Sub-Advisory Group with respect to
a Fund for which the Fund of Funds Sub-Adviser or a person controlling, controlled
by, or under common control with the Fund of Funds Sub-Adviser acts as the
investment adviser within the meaning of Section 2(a)(20)(A) of the Act.
Condition B.2 prohibits a Fund of Funds and Fund of Funds Affiliates from
causing an investment by a Fund of Funds in a Fund to influence the terms of
services or transactions between a Fund of Funds or a Fund of Funds Affiliate and
the Fund, or its respective Master Fund, or Fund Affiliate. “Fund Affiliate” is
defined as an investment adviser, promoter, or principal underwriter of a Fund, or its
respective Master Fund, and any person controlling, controlled by or under common
control with any of these entities. “Fund of Funds Affiliate” is defined as the Fund of
Funds Adviser, Fund of Funds Sub-Adviser, Sponsor, promoter and principal
underwriter of a Fund of Funds, and any person controlling, controlled by or under
common control with any of these entities.
Conditions B.3, B.4, B.6, B.7 and B.8 are specifically designed to address the
potential for a Fund of Funds and certain affiliates of a Fund of Funds (including
Underwriting Affiliates) to exercise undue influence over a Fund, or its respective
Master Fund, and certain of its affiliates. For purposes of this Application, an
“Underwriting Affiliate” is a principal underwriter in any underwriting or selling
syndicate that is an officer, director, member of an advisory board, Fund of Funds
Adviser, Fund of Funds Sub-Adviser, employee or Sponsor of the Fund of Funds, or
a person of which any such officer, director, member of an advisory board, Fund of
Funds Adviser or Fund of Funds Sub-Adviser, employee or Sponsor is an affiliated
person. An Underwriting Affiliate does not include any person whose relationship to
the Fund is covered by Section 10(f) of the Act. Also, an offering of securities during
the existence of an underwriting or selling syndicate of which a principal underwriter
is an Underwriting Affiliate is an “Affiliated Underwriting.”
Condition B.9 is intended to insure that the Fund’s Board and the Adviser, as well
as the Fund of Funds’ board of directors and investment adviser, or trustee and
Sponsor, as applicable, understand the terms and conditions of the exemptive order
and agree to fulfill their responsibilities under the Order. A representation to this
effect is required to be included in the FOF Participation Agreement which must be
in effect between the Fund and a Fund of Funds before an investment is made in
excess of Section 12(d)(1)(A).

I.A. Sample Exemptive Application for Index ETFs

47

A Fund may choose to reject any direct purchase of Creation Units by a Fund of
Funds. To the extent a Fund of Funds purchases Shares in the secondary market, a
Fund would still retain its ability to reject initial purchases of Shares made in reliance
on the requested Order by declining to enter into the FOF Participation Agreement
prior to any investment by a Fund of Funds in excess of the limits of
Section 12(d)(1)(A).
With respect to concerns regarding layering of fees and expenses, Applicants
propose several conditions.
Under Condition B.10, before approving any advisory contract under Section 15
of the Act, the board of directors or trustees of any Investing Management
Company, including a majority of the directors or trustees who are not “interested
persons” within the meaning of Section 2(a)(19) of the Act (“disinterested directors
or trustees”), will be required to find that the advisory fees charged under the
contract are based on services provided that will be in addition to, rather than
duplicative of, services provided under the advisory contract of any Fund, or its
respective Master Fund, in which the Investing Management Company may invest.
These findings and their basis will be recorded fully in the minute books of the
Investing Management Company.
In addition to condition B.10 discussed above, conditions B.5 and B.11 of the
requested Order are designed to prevent unnecessary duplication or layering of sales
charges and other costs. Under Condition B.5, a Fund of Funds Adviser, or a Fund
of Funds’ trustee or Sponsor, as applicable, will waive fees otherwise payable to it by
the Fund of Funds in an amount at least equal to any compensation (including fees
received pursuant to any plan adopted by a Fund under Rule 12b-1 under the Act)
received from a Fund by the Fund of Funds Adviser, trustee or Sponsor or an
affiliated person of the Fund of Funds Adviser, trustee or Sponsor, other than any
advisory fees paid to the Fund of Funds Adviser, trustee or Sponsor or its affiliated
person by a Fund, in connection with the investment by the Fund of Funds in the
Fund. Condition B.5 also provides that any Fund of Funds Sub-Adviser will waive
fees otherwise payable to the Fund of Funds Sub-Adviser, directly or indirectly, by
the Fund of Funds in an amount at least equal to any compensation received by the
Fund of Funds Sub-Adviser, or an affiliated person of the Fund of Funds
Sub-Adviser, other than any advisory fees paid to the Fund of Funds Sub-Adviser or
its affiliated person by the Fund, in connection with any investment by the Fund of
Funds in the Fund made at the direction of the Fund of Funds Sub-Adviser. In the
event that the Fund of Funds Sub-Adviser waives fees, the benefit of the waiver will
be passed through to the Fund of Funds. Condition B.11 prevents any sales charges
or service fees on shares of a Fund of Funds from exceeding the limits applicable to a
fund of funds set forth in Rule 2341 of the consolidated FINRA rulebook (“FINRA
Rule 2341”).
A Fund of Funds may rely on the Order only to invest in the Funds and not in any
other registered investment company. The FOF Participation Agreement also will
include an acknowledgement from the Fund of Funds that it may rely on the
requested Order only to invest in the Funds and not in any other investment
company. No Fund, or its respective Master Fund, will acquire securities of any

I.A. Sample Exemptive Application for Index ETFs

48

investment company or company relying on Section 3(c)(1) or 3(c)(7) of the Act in
excess of the limits contained in Section 12(d)(1)(A) of the Act, other than a
Wholly-Owned Subsidiary of the Fund, and except to the extent permitted by
exemptive relief from the Commission permitting the Fund, or its respective Master
Fund, to purchase shares of other investment companies for short-term cash
management purposes or pursuant to the Master-Feeder Relief. Thus, in keeping
with the PPI Report’s concern with overly complex structures, Applicants submit that
the requested Fund of Funds Relief will not create or give rise to circumstances
enabling a Fund of Funds to invest in excess of the limits of Section 12(d)(1)(A) in a
Fund which is in turn able to invest in another investment company or 3(c)(1) or
3(c)(7) issuer in excess of such limits. In addition to avoiding excess complexity,
Applicants believe that the condition requiring that Funds, or their respective Master
Funds, will not, except to the extent permitted by exemptive relief from the
Commission permitting the Fund, or its respective Master Fund, to purchase shares
of other investment companies for short-term cash management purposes or
pursuant to the Master-Feeder Relief, invest in any other investment company or
3(c)(1) or 3(c)(7) issuer, other than a Wholly-Owned Subsidiary, in excess of the
limits of Section 12(d)(1)(A) mitigates the concerns about layering of fees.
As noted above, the Funds, or their respective Master Funds, may invest in
Wholly-Owned Subsidiaries to pursue their investment objectives and/or for the
purpose of assuring that the Funds qualify as RICs under Subchapter M of the
Code. The use of a Wholly-Owned Subsidiary in this limited context and for this
limited purpose does not raise the concerns about undue influence, layering of fees
and complex structures that Section 12(d)(1) was designed to prevent. Applicants
represent that: (1) a Fund is the sole and legal beneficial owner of its Wholly-Owned
Subsidiary, which addresses any concerns regarding pyramiding of voting control as
a means of undue influence; (2) the Adviser or Sub-Adviser will manage the
investments of both a Fund and its Wholly-Owned Subsidiary, thus further
eliminating any concerns over undue influence by the Adviser or Sub-Adviser;
(3) each Fund is aware that its investment in a Wholly-Owned Subsidiary enables the
Fund to continue to qualify as a RIC; and (4) there is no inappropriate layering of
fees and expenses as a result of a Fund investing in a Wholly-Owned Subsidiary. A
Fund, or its respective Master Fund, that invests in a Wholly-Owned Subsidiary will
consolidate its financial statements with the Wholly-Owned Subsidiary’s financial
statements, provided that U.S. GAAP or other applicable accounting standards
permit consolidation. In assessing compliance with the asset coverage requirements
under Section 18(f) of the Act, a Fund, or its respective Master Fund, will deem the
assets, liabilities and indebtedness of a Wholly-Owned Subsidiary in which the Fund,
or its respective Master Fund, invests as its own. In addition, the expenses of the
Wholly-Owned Subsidiary are included in the total annual fund operating expenses
in the Prospectus of the relevant Fund. A Wholly-Owned Subsidiary may rely on
Sections 3(c)(1) or 3(c)(7) of the Act to exempt it from registration as an investment
company.
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Applicants note that certain ETFs now trading have been operating under orders
granting relief that is virtually identical to the Fund of Funds Relief requested in this
Application. Applicants are not aware of any problems or difficulties encountered by
such ETFs or the mutual funds relying upon such orders, and expect that the
experience of the Funds identified herein and Fund of Funds should be the same.
2.

Exemption from the Provisions of Sections 17(a)(1) and 17(a)(2)

Applicants seek relief from Section 17(a) to permit a Fund that is an affiliated
person, or an affiliated person of an affiliated person, of a Fund of Funds to sell its
Shares to and redeem its Shares from a Fund of Funds, and to engage in the
accompanying in-kind transactions with the Fund of Funds.53 Although Applicants
believe that most Fund of Funds will purchase Shares in the secondary market and
will not purchase Creation Units directly from a Fund, a Fund of Funds might seek
to transact in Creation Units directly with a Fund that is an affiliated person of a
Fund of Funds. To the extent that purchases and sales of Shares occur in the
secondary market and not through principal transactions directly between a Fund of
Funds and a Fund, relief from Section 17(a) would not be necessary. However, the
requested relief would apply to direct sales of Shares in Creation Units by a Fund to
a Fund of Funds and redemptions of those Shares.
Section 17(a) of the Act generally prohibits sales or purchases of securities
between a registered investment company and any affiliated person of the company.
Section 2(a)(3) of the Act defines an “affiliated person” of another person to include
any person 5% or more of whose outstanding voting securities are directly or
indirectly owned, controlled, or held with power to vote by the other person and any
person directly or indirectly controlling, controlled by, or under common control
with, such other person. A Fund of Funds relying on the requested Order could own
5% or more of the outstanding voting securities of a Fund and in such cases the
Fund would become an affiliated person of the Fund of Funds. In light of this and
other possible affiliations, Section 17(a) could prevent a Fund from selling Shares to
and redeeming Shares from a Fund of Funds.
Section 17(b) of the Act authorizes the Commission to grant the Order permitting
a transaction otherwise prohibited by Section 17(a) if it finds that: (i) the terms of
the proposed transaction, are fair and reasonable and do not involve overreaching on
the part of any person concerned; (ii) the proposed transaction is consistent with the
policies of each registered investment company involved; and (iii) the proposed
transaction is consistent with the general purposes of the Act. The Commission has
interpreted its authority under Section 17(b) as extending only to a single transaction
and not a series of transactions.
53

Applicants acknowledge that the receipt of compensation by (a) an affiliated
person of a Fund of Funds, or an affiliated person of such person, for the
purchase by the Fund of Funds of Shares of a Fund or (b) an affiliated person of
a Fund, or an affiliated person of such person, for the sale by the Fund of its
Shares to a Fund of Funds, may be prohibited by Section 17(e)(1) of the Act. The
FOF Participation Agreement also will include this acknowledgment.
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Section 6(c) of the Act permits the Commission to exempt any person or
transaction from any provision of the Act if such exemption is necessary or
appropriate in the public interest and consistent with the protection of investors and
the purposes fairly intended by the policy and provisions of the Act. Because a Fund
may engage in multiple transactions with a Fund of Funds, Applicants are seeking
relief from any transaction in Creation Units between a Fund and a Fund of Funds.
As mentioned above, Applicants believe that most Fund of Funds will purchase
Shares in the secondary market and will not purchase Creation Units directly from a
Fund.
Section 17(a) is intended to prohibit affiliated persons in a position of influence or
control over an investment company from furthering their own interests by selling
property that they own to an investment company at an inflated price, purchasing
property from an investment company at less than its fair value, or selling or
purchasing property on terms that involve overreaching by that person. For the
reasons articulated in the legal analysis of Section 12(d)(1) (Section IV.B.1) above,
Applicants submit that, with regard to Section 17(a), the proposed transactions are
appropriate in the public interest, consistent with the protection of investors and do
not involve overreaching.
Applicants anticipate that there may be a Fund of Funds that is not part of the
same group of investment companies as the Funds, but may be subadvised by an
Adviser or an entity controlling, controlled by or under common control with an
Adviser. Applicants are not seeking relief from Section 17(a) for, and the requested
relief will not apply to, transactions where a Fund could be deemed an affiliated
person, or an affiliated person of an affiliated person of a Fund of Funds because an
Adviser or an entity controlling, controlled by or under common control with an
Adviser provides investment advisory services to that Fund of Funds.
Applicants believe that an exemption is appropriate under Sections 17(b) and 6(c)
because the proposed arrangement meets the standards in those Sections.
First, the terms of the proposed arrangement are fair and reasonable and do not
involve overreaching. Any consideration paid for the purchase or redemption of
Shares directly from a Fund will be based on the NAV of the Fund in accordance
with policies and procedures set forth in the Fund’s registration statement.
Second, the proposed transactions directly between the Funds and Fund of Funds
will be consistent with the policies of each Fund of Funds. The purchase of Creation
Units by a Fund of Funds will be accomplished in accordance with the investment
restrictions of the Fund of Funds and will be consistent with the investment policies
set forth in the Fund of Funds’ registration statement. The FOF Participation
Agreement will require any Fund of Funds that purchases Creation Units directly
from a Fund to represent that the purchase of Creation Units from a Fund by a
Fund of Funds will be accomplished in compliance with the investment restrictions
of the Fund of Funds and will be consistent with the investment policies set forth in
the Fund of Funds’ registration statement. The proposed transactions also will be
consistent with the policies of each Fund.
Third, Applicants believe that the proposed transactions are consistent with the
general purposes of the Act. Applicants also believe that the requested exemptions
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are appropriate in the public interest. Shares offer Fund of Funds a flexible
investment tool that can be used for a variety of purposes. Applicants also submit
that the exemption is consistent with the protection of investors and the purposes
fairly intended by the policy and provisions of the Act.
V.

CONDITIONS

Applicants agree that any order of the Commission granting the requested Relief
will be subject to the following conditions:
A.

B.

ETF Relief
1.

The requested relief to permit ETF operations, other than the
Master-Feeder Relief, will expire on the effective date of any
Commission rule under the Act that provides relief permitting the
operation of index-based ETFs.

2.

As long as a Fund operates in reliance on the requested Order, the
Shares of such Fund will be listed on an Exchange.

3.

Neither the Trust nor any Fund will be advertised or marketed as an
open-end investment company or a mutual fund. Any advertising
material that describes the purchase or sale of Creation Units or refers
to redeemability will prominently disclose that Shares are not
individually redeemable and that owners of Shares may acquire those
Shares from the Fund and tender those Shares for redemption to a
Fund in Creation Units only.

4.

The Website, which is and will be publicly accessible at no charge, will
contain, on a per Share basis for each Fund, the prior Business Day’s
NAV and the market closing price or the Bid/Ask Price, and a
calculation of the premium or discount of the market closing price or
Bid/Ask Price against such NAV.

5.

Each Self-Indexing Fund, Long/Short Fund and 130/30 Fund will post
on the Website on each Business Day, before commencement of trading
of Shares on the Exchange, the Fund’s, or its respective Master Fund’s,
Portfolio Holdings.

6.

No Adviser or any Sub-Adviser to a Self-Indexing Fund, directly or
indirectly, will cause any Authorized Participant (or any investor on
whose behalf an Authorized Participant may transact with the
Self-Indexing Fund) to acquire any Deposit Instrument for the
Self-Indexing Fund, or its respective Master Fund, through a
transaction in which the Self-Indexing Fund, or its respective Master
Fund, could not engage directly.

Fund of Funds Relief
1.

The members of a Fund of Funds’ Advisory Group will not control
(individually or in the aggregate) a Fund, or its respective Master Fund,
within the meaning of Section 2(a)(9) of the Act. The members of a
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Fund of Funds’ Sub-Advisory Group will not control (individually or
in the aggregate) a Fund, or its respective Master Fund, within the
meaning of Section 2(a)(9) of the Act. If, as a result of a decrease in the
outstanding voting securities of a Fund, the Fund of Funds’ Advisory
Group or the Fund of Funds’ Sub-Advisory Group, each in the
aggregate, becomes a holder of more than 25 percent of the outstanding
voting securities of a Fund, it will vote its Shares of the Fund in the
same proportion as the vote of all other holders of the Fund’s Shares.
This condition does not apply to the Fund of Funds’ Sub-Advisory
Group with respect to a Fund, or its respective Master Fund, for which
the Fund of Funds’ Sub-Adviser or a person controlling, controlled by
or under common control with the Fund of Funds’ Sub-Adviser acts as
the investment adviser within the meaning of Section 2(a)(20)(A) of the
Act.
2.

No Fund of Funds or Fund of Funds Affiliate will cause any existing
or potential investment by the Fund of Funds in a Fund to influence
the terms of any services or transactions between the Fund of Funds or
Fund of Funds Affiliate and the Fund, or its respective Master Fund,
or a Fund Affiliate.

3.

The board of directors or trustees of an Investing Management
Company, including a majority of the disinterested directors or trustees,
will adopt procedures reasonably designed to ensure that the Fund of
Funds Adviser and Fund of Funds Sub-Adviser are conducting the
investment program of the Investing Management Company without
taking into account any consideration received by the Investing
Management Company or a Fund of Funds Affiliate from a Fund, or
its respective Master Fund, or a Fund Affiliate in connection with any
services or transactions.

4.

Once an investment by a Fund of Funds in the securities of a Fund
exceeds the limits in Section 12(d)(1)(A)(i) of the Act, the Board of the
Fund, or its respective Master Fund, including a majority of the
directors or trustees who are not “interested persons” within the
meaning of Section 2(a)(19) of the Act (“non-interested Board
members”), will determine that any consideration paid by the Fund, or
its respective Master Fund, to the Fund of Funds or a Fund of Funds
Affiliate in connection with any services or transactions: (i) is fair and
reasonable in relation to the nature and quality of the services and
benefits received by the Fund, or its respective Master Fund; (ii) is
within the range of consideration that the Fund would be required to
pay to another unaffiliated entity in connection with the same services
or transactions; and (iii) does not involve overreaching on the part of
any person concerned. This condition does not apply with respect to
any services or transactions between a Fund, or its respective Master
Fund, and its investment adviser(s), or any person controlling,
controlled by or under common control with such investment adviser(s).
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5.

The Fund of Funds Adviser, or trustee or Sponsor of an Investing
Trust, as applicable, will waive fees otherwise payable to it by the Fund
of Funds in an amount at least equal to any compensation (including
fees received pursuant to any plan adopted by a Fund, or its respective
Master Fund, under Rule 12b-l under the Act) received from a Fund, or
its respective Master Fund, by the Fund of Funds Adviser, or trustee or
Sponsor of the Investing Trust, or an affiliated person of the Fund of
Funds Adviser, or trustee or Sponsor of the Investing Trust, other than
any advisory fees paid to the Fund of Funds Adviser, Trustee or
Sponsor of an Investing Trust, or its affiliated person by the Fund, or
its respective Master Fund, in connection with the investment by the
Fund of Funds in the Fund. Any Fund of Funds Sub-Adviser will
waive fees otherwise payable to the Fund of Funds Sub-Adviser,
directly or indirectly, by the Investing Management Company in an
amount at least equal to any compensation received from a Fund, or its
respective Master Fund, by the Fund of Funds Sub-Adviser, or an
affiliated person of the Fund of Funds Sub-Adviser, other than any
advisory fees paid to the Fund of Funds Sub-Adviser or its affiliated
person by the Fund, or its respective Master Fund, in connection with
the investment by the Investing Management Company in the Fund
made at the direction of the Fund of Funds Sub-Adviser. In the event
that the Fund of Funds Sub-Adviser waives fees, the benefit of the
waiver will be passed through to the Investing Management Company.

6.

No Fund of Funds or Fund of Funds Affiliate (except to the extent it is
acting in its capacity as an investment adviser to a Fund) will cause a
Fund, or its respective Master Fund, to purchase a security in any
Affiliated Underwriting.

7.

The Board of a Fund, or its respective Master Fund, including a
majority of the non-interested Board members, will adopt procedures
reasonably designed to monitor any purchases of securities by the
Fund, or its respective Master Fund, in an Affiliated Underwriting,
once an investment by a Fund of Funds in the securities of the Fund
exceeds the limit of Section 12(d)(1)(A)(i) of the Act, including any
purchases made directly from an Underwriting Affiliate. The Board will
review these purchases periodically, but no less frequently than annually,
to determine whether the purchases were influenced by the investment
by the Fund of Funds in the Fund. The Board will consider, among
other things: (i) whether the purchases were consistent with the
investment objectives and policies of the Fund, or its respective Master
Fund; (ii) how the performance of securities purchased in an Affiliated
Underwriting compares to the performance of comparable securities
purchased during a comparable period of time in underwritings other
than Affiliated Underwritings or to a benchmark such as a comparable
market index; and (iii) whether the amount of securities purchased by
the Fund, or its respective Master Fund, in Affiliated Underwritings
and the amount purchased directly from an Underwriting Affiliate have
changed significantly from prior years. The Board will take any
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appropriate actions based on its review, including, if appropriate, the
institution of procedures designed to ensure that purchases of securities
in Affiliated Underwritings are in the best interest of shareholders of
the Fund.
8.

Each Fund, or its respective Master Fund, will maintain and preserve
permanently in an easily accessible place a written copy of the
procedures described in the preceding condition, and any modifications
to such procedures, and will maintain and preserve for a period of not
less than six years from the end of the fiscal year in which any purchase
in an Affiliated Underwriting occurred, the first two years in an easily
accessible place, a written record of each purchase of securities in
Affiliated Underwritings once an investment by a Fund of Funds in the
securities of the Fund exceeds the limit of Section 12(d)(1)(A)(i) of the
Act, setting forth from whom the securities were acquired, the identity
of the underwriting syndicate’s members, the terms of the purchase, and
the information or materials upon which the Board’s determinations
were made.

9.

Before investing in a Fund in excess of the limit in Section 12(d)(1)(A),
a Fund of Funds and the Trust will execute a FOF Participation
Agreement stating without limitation that their respective boards of
directors or trustees and their investment advisers, or trustee and
Sponsor, as applicable, understand the terms and conditions of the
Order, and agree to fulfill their responsibilities under the Order. At the
time of its investment in Shares of a Fund in excess of the limit in
Section 12(d)(1)(A)(i), a Fund of Funds will notify the Fund of the
investment. At such time, the Fund of Funds will also transmit to the
Fund a list of the names of each Fund of Funds Affiliate and
Underwriting Affiliate. The Fund of Funds will notify the Fund of any
changes to the list of the names as soon as reasonably practicable after
a change occurs. The Fund and the Fund of Funds will maintain and
preserve a copy of the Order, the FOF Participation Agreement, and
the list with any updated information for the duration of the investment
and for a period of not less than six years thereafter, the first two years
in an easily accessible place.

10. Before approving any advisory contract under Section 15 of the Act, the
board of directors or trustees of each Investing Management Company,
including a majority of the disinterested directors or trustees, will find
that the advisory fees charged under such contract are based on services
provided that will be in addition to, rather than duplicative of, the
services provided under the advisory contract(s) of any Fund, or its
respective Master Fund, in which the Investing Management Company
may invest. These findings and their basis will be fully recorded in the
minute books of the appropriate Investing Management Company.
11. Any sales charges and/or service fees charged with respect to shares of a
Fund of Funds will not exceed the limits applicable to a fund of funds
as set forth in FINRA Rule 2341.
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12. No Fund, or its respective Master Fund, will acquire securities of an
investment company or company relying on Section 3(c)(1) or 3(c)(7) of
the Act in excess of the limits contained in Section 12(d)(1)(A) of the
Act, except to the extent (i) the Fund, or its respective Master Fund,
acquires securities of another investment company pursuant to
exemptive relief from the Commission permitting the Fund, or its
respective Master Fund, to acquire securities of one or more investment
companies for short-term cash management purposes, (ii) the Fund
acquires securities of the Master Fund pursuant to the Master-Feeder
Relief, or (iii) the Fund invests in a Wholly-Owned Subsidiary that is a
wholly-owned and controlled subsidiary of the Fund (or its respective
Master Fund) as described in the Application. Further, no
Wholly-Owned Subsidiary will acquire securities of any other
investment company or company relying on Section 3(c)(1) or 3(c)(7) of
the Act other than money market funds that comply with Rule 2a-7 for
short-term cash management purposes.
VI. PROCEDURAL MATTERS
Applicants file this Application in accordance with Rule 0-2 under the Act.
Pursuant to Rule 0-2(f) under the Act, Applicants state that their address is indicated
on the cover page of this Application. Applicants further request that all
communications concerning this Application should be directed and copied to the
persons listed on the cover page of the Application.
In accordance with Rule 0-2(c) under the Act, Applicants state that all actions
necessary to authorize the execution and filing of this Application have been taken,
and the persons signing and filing this document are authorized to do so on behalf of
Applicants pursuant to their corporate organizational documents, and in the case of
the Trust, the attached resolution. Applicants also have attached the verifications
required by Rule 0-2(d) under the Act.
In accordance with Rule 0-5 under the Act, Applicants request that the
Commission issue the requested Order without holding a hearing.
Based on the facts, analysis and conditions in the Application, Applicants
respectfully request that the Commission issue an Order under Sections 6(c), 17(b)
and 12(d)(1)(J) of the Act granting the relief requested by this Application.
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UNITED STATES OF AMERICA
BEFORE THE
SECURITIES AND EXCHANGE COMMISSION

Application for an Order (i) under Section 6(c) of the Investment
Company Act of 1940 (the “1940 Act”) for an exemption
from Sections 2(a)(32), 5(a)(1), 22(d), and 22(e) of the 1940 Act
and Rule 22c-1 under the 1940 Act, (ii) under Sections 6(c) and 17(b) of
the 1940 Act for an exemption from Sections 17(a)(1) and (a)(2) of
the 1940 Act, and (iii) under Section 12(d)(1)(J) of the 1940 Act for
an exemption from Sections 12(d)(1)(A) and 12(d)(1)(B) of the 1940 Act
In the Matter of

Please send all communications and orders to:

Page 1 of 48 sequentially numbered pages (including exhibits)
As filed with the Securities and Exchange Commission on
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INTRODUCTION
A.

Summary of Application

In this application (“Application”), (“Trust”), [
] ([ ] or “Initial Adviser”) and
[
] (“Distributor” and, together with the Trust and Initial Adviser, “Applicants”)
apply for and request an order under Section 6(c) of the Investment Company Act of
1940 (the “1940 Act”), for an exemption from Sections 2(a)(32), 5(a)(1), 22(d) and
22(e) of the 1940 Act and from Rule 22c-1 under the 1940 Act, under
Section 12(d)(1)(J) of the 1940 Act for an exemption from Sections 12(d)(1)(A) and
12(d)(1)(B) of the 1940 Act, and under Sections 6(c) and 17(b) of the 1940 Act for an
exemption from Sections 17(a)(1) and 17(a)(2) of the 1940 Act (the “Order”).
Applicants request that the Order requested herein apply to the new series of the
Trust described herein (the “New Fund”), as well as to additional series of the Trust
and any other open-end management investment companies or series thereof that
currently exist or that may be created in the future (individually, a “Fund” and
collectively, the “Funds”). Any Fund will (a) be advised by [
] or an entity
controlling, controlled by, or under common control with Initial Adviser, (each such
entity or any successor thereto shall be referred to herein as an “Adviser”) and
(b) comply with the terms and conditions of this application (the “Application”).
The Funds may include one or more exchange-traded funds (“ETFs”) which invest
in other investment companies and/or ETFs (“Fund of Fund ETFs”). All Funds that
are not Fund of Fund ETFs will operate as an ETF and may operate as a feeder
fund (“Feeder Fund”) in a master-feeder structure. Each Fund relying on the Order
will operate as an actively-managed ETF.
The requested Order would permit:
• shares (“Shares”) of the Funds to trade on one or more national securities
exchanges, as defined in Section 2(a)(26) of the 1940 Act (herein collectively
referred to as a “Listing Market”), at prices set by the market rather than at net
asset value per share (“NAV”);
• Shares to be redeemable in large aggregations only (“Creation Units”);
• certain Funds that invest in foreign securities to pay redemption proceeds more
than seven calendar days after Creation Units are tendered for redemption;
• certain affiliated persons of the Funds, and affiliated persons of such affiliated
persons (“second-tier affiliates”), to buy securities from, and sell securities to,
the Funds in connection with the “in-kind” purchase and redemption of the
Creation Units;
• Funds of Funds (as defined below) to acquire Shares of the Funds beyond the
limitations in Section 12(d)(1)(A);
• the Funds, any principal underwriter for a Fund and any Broker (as defined
below) to sell Shares of the Funds to a Fund of Funds (as defined below)
beyond the limitations in Section 12(d)(1)(B);
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• a Fund to sell its Shares to and redeem its Shares from a Fund of Funds (as
defined below) of which the Fund is an affiliated person or a second-tier
affiliate; and
• a Feeder Fund to acquire shares of another registered investment company in
the same group of investment companies having substantially the same
investment objectives as the Feeder Fund (“Master Fund”) beyond the
limitations in Section 12(d)(1)(A) of the 1940 Act and the Master Fund, and
any principal underwriter for the Master Fund, to sell shares of the Master
Fund to the Feeder Fund beyond the limitations in Section 12(d)(1)(B) of the
1940 Act (the “Master-Feeder Relief”).
Applicants believe that (a) with respect to the relief requested pursuant to
Section 6(c), the requested exemption for the proposed transactions is appropriate in
the public interest and consistent with the protection of investors and the purposes
fairly intended by the policy and provisions of the 1940 Act, and (b) with respect to
the relief requested pursuant to Section 17(b), the proposed transactions, including
the consideration to be paid or received, are reasonable and fair and do not involve
overreaching on the part of any person concerned; the proposed transactions are
consistent with the investment objective and policies of each Fund and will be
consistent with the investment objectives and policies of each Fund of Funds (as
defined below); and the proposed transactions are consistent with the general
purposes of the 1940 Act.
With respect to Section 12(d)(1), Applicants are requesting relief (“Fund of Funds
Relief”) to permit management investment companies and unit investment trusts
(“UITs”) registered under the 1940 Act that are not part of the same “group of
investment companies,” within the meaning of Section 12(d)(1)(G)(ii) of the 1940
Act, as the Funds (such registered management investment companies are referred to
as “Investing Management Companies,” such UITs are referred to as “Investing
Trusts,” and Investing Management Companies and Investing Trusts are collectively
referred to as “Funds of Funds”), to acquire Shares beyond the limitations in
Section 12(d)(1)(A) and to permit the Funds, and any principal underwriter for the
Funds, and any broker or dealer registered under the Securities Exchange Act of
1934 (“Exchange Act” and such persons registered under the Exchange Act,
“Brokers”), to sell Shares beyond the limitations in Section 12(d)(l)(B). Applicants
request that any exemption under Section 12(d)(1)(J) from Sections 12(d)(1)(A) and
(B) apply to: (1) each Fund that is currently or subsequently part of the same “group
of investment companies” as the New Fund within the meaning of
Section 12(d)(1)(G)(ii) of the 1940 Act, as well as any principal underwriter for the
Funds and any Brokers selling Shares of a Fund to Funds of Funds; and (2) each
Fund of Funds that enters into a participation agreement (“FOF Participation
Agreement”) with a Fund.1 “Funds of Funds” do not include the Funds.

1

In no case will a Fund that is a Fund of Funds ETF rely on the exemption from
Section 12(d)(1) being requested in this Application.
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In addition, Applicants are also requesting Master-Feeder Relief. As discussed in
more detail below, Applicants believe that the Feeder Funds may rely on the
exemption provided in Section 12(d)(1)(E) of the 1940 Act; however, this exemption
may be unavailable to the Feeder Funds should the Feeder Funds engage in in-kind
securities transactions with investors and the Master Funds. As a result, Applicants
are requesting an exemption from Sections 12(d)(1)(A) and 12(d)(1)(B) to the extent
necessary to perform in-kind transactions in a master-feeder structure. Applicants
request that the Master-Feeder Relief apply to any Feeder Fund, any Master Fund
and any principal underwriter for the Master Funds selling shares of a Master Fund
to a Feeder Fund.
Applicants believe that the exemptive relief requested under Section 12(d)(1)(J) is
appropriate. Section 12(d)(1)(J) of the 1940 Act provides that the Securities and
Exchange Commission (“Commission”) may exempt any person, security or
transaction, or any class or classes of persons, securities or transactions, from any
provision of Section 12(d)(1) if the exemption is consistent with the public interest
and the protection of investors. The legislative history of Section 12(d)(1)(J) indicates
that when granting relief under Section 12(d)(1)(J), the Commission should consider,
among other things, “the extent to which a proposed arrangement is subject to
conditions that are designed to address conflicts of interest and overreaching by a
participant in the arrangement, so that the abuses that gave rise to the initial
adoption of the 1940 Act’s restrictions against investment companies investing in
other investment companies are not repeated.”2 Applicants believe that the
conditions for relief, described at length herein, adequately address the concerns
underlying Sections 12(d)(1)(A) and 12(d)(1)(B) of the 1940 Act and that a grant of
relief would be consistent with Section 12(d)(1)(J) of the 1940 Act.
In connection with the Fund of Funds Relief sought, Applicants are further
requesting relief under Sections 6(c) and 17(b) from Sections 17(a)(1) and (2) to
permit a Fund to sell its Shares to and redeem its Shares from certain Funds of
Funds of which the Funds are affiliated persons, or second-tier affiliates. In addition,
this relief would permit a Feeder Fund that is an affiliated person of a Master Fund
to sell portfolio securities to the Master Fund in exchange for shares of the Master
Fund and redeem Master Fund shares for portfolio securities, both in connection
with in-kind sales and redemptions of Shares, as discussed herein.
All entities that currently intend to rely on the Order are named as Applicants.
Any other entity that relies on the Order in the future will comply with the terms and
conditions of this Application. A Fund of Funds may rely on the Order only to
invest in the Funds and not in any other registered investment company. The FOF
Participation Agreement also will include this acknowledgement.
B.

Comparability of Relief Sought to Prior Relief Granted by the Securities and
Exchange Commission

Applicants seek relief to permit an actively managed fund to issue exchange-traded
shares, substantially similar to the relief granted by the Commission to applicants
with respect to other open-end management investment companies currently
2

H.R. Rep. No. 622, 104th Cong., 2d Sess., at 43 – 44 (1996).
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operating as actively managed ETFs (the “Actively-Managed ETF Orders”).3 The
relief requested in this Application and the conditions imposed on Applicants are
similar to that of the Actively-Managed ETF Orders.
The requested Master-Feeder Relief is substantially similar to the relief granted to
Foreside Advisor Services, LLC, et al.4
II.

APPLICANTS AND OTHER PRINCIPAL PARTIES
A.

The Trust

The Trust, which is organized as a Delaware statutory trust, is registered under the
1940 Act as an open-end management investment company. The Trust is organized
as a series fund with multiple series. The Shares of the New Fund will be offered and
sold pursuant to a registration statement on Form N-1A to be filed with the
Commission under the Securities Act of 1933 (“Securities Act”) and the 1940 Act
(“Registration Statement”). The Trust will file an amendment to its registration
statement on Form N-1A with the Commission in connection with the proposed
offering of the New Fund.
While each Fund will be managed by the Initial Adviser or another Adviser and, if
applicable, Sub-Advisers (as defined below), the Board of Trustees of the Trust (the
“Board”) will have overall responsibility for the Funds’ operations.5 The composition
of the existing Board is, and the composition of any future Board will be, in
compliance with the requirements of Section 10 of the 1940 Act.
Each Fund will adopt certain fundamental policies consistent with the 1940 Act
and will be classified as “diversified” or “non-diversified” under the 1940 Act.
Additional investment policies and strategies will be described in each Fund’s current
prospectus (“Prospectus”) and/or statement of additional information (“SAI”). A
Fund, or its respective Master Fund, may invest in a wholly-owned subsidiary
organized under the laws of the Cayman Islands or under the laws of another
non-U.S. jurisdiction (a “Wholly-Owned Subsidiary”) in order to pursue its
investment objectives and/or ensure that the Fund remains qualified as a regulated

3

See, e.g., In the Matter of Foreside Advisor Services, LLC, et al., Investment
Company Act Release Nos. 32256 (Sept. 9, 2016) (notice) and 32304 (Oct. 5, 2016)
(order); In the Matter of J.P. Morgan Exchange-Traded Fund Trust, et al.,
Investment Company Act Release Nos. 31956 (Jan. 14, 2016) (notice) and 31990
(Feb. 9, 2016) (order); In the Matter of DBX ETF Trust, et al., Investment
Company Act Release Nos. 30770 (Oct. 29, 2013) and 30811 (Nov. 26, 2013).

4

See In the Matter of Foreside Advisor Services, LLC, et al., Investment Company
Act Release Nos. 32256 (Sept. 9, 2016) (notice) and 32304 (Oct. 5, 2016) (order).

5

The term “Board” includes any board of directors or trustees of a Fund, if
different.
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investment company (“RIC”) for U.S. federal income tax purposes.6 For a Fund (or
its respective Master Fund) that invests in a Wholly-Owned Subsidiary, the Adviser
will serve as an investment adviser to both the Fund (or its respective Master Fund)
and the Wholly-Owned Subsidiary.
B.

The Adviser and the Sub-Advisers

The Initial Adviser is a limited liability company organized under the laws of the
state of Delaware and has its principal office in New York, New York. The Initial
Adviser or another Adviser will serve as the investment adviser to the New Fund.
Prior to relying on the relief requested herein, each Adviser will be registered with the
Commission as an investment adviser under Section 203 of the Investment Advisers
Act of 1940 (“Advisers Act”). Subject to approval by the Board, an Adviser serves or
will serve as the investment adviser to the Funds.
The Adviser to each Fund, or its respective Master Fund,7 may enter into
sub-advisory agreements with one or more investment advisers, each of which will
serve as a sub-adviser to a Fund, or its respective Master Fund (each, a
“Sub-Adviser”). Each Sub-Adviser will be registered with the Commission as an
investment adviser, or not subject to registration, under Section 203 of the Advisers
Act.
Each Sub-Adviser may have a number of other clients, which may include
open-end management investment companies that are registered under the 1940 Act,
separately managed accounts for institutional investors, privately offered funds that
are not deemed to be “investment companies” in reliance on Sections 3(c)(1), (3)(c)(7)
or 3(c)(11) of the 1940 Act, closed-end funds and business development companies
(collectively, “Client Accounts”).
C.

The Distributor

The Trust has entered into a distribution agreement with the Distributor, a
Delaware limited liability company. The Distributor is a Broker and is not affiliated
with the Adviser or a Listing Market. The Distributor will act as distributor and
principal underwriter of the New Fund. Applicants request that the Order requested
herein also apply to any other Broker hired by a Fund (including an affiliate of the
Adviser) to act as distributor and principal underwriter of the Fund (each a “Future
Distributor”) that complies with the terms and conditions of this Application.
Neither the Distributor nor any Future Distributor is or will be affiliated with any
Listing Market.
III.
A.

APPLICANTS’ PROPOSAL
Operation of the Funds
1.

Capital Structure and Voting Rights; Book-Entry

6

A Feeder Fund will not invest in a Wholly-Owned Subsidiary.

7

A Fund that is a Feeder Fund will not have an investment adviser or sub-adviser
other than through its respective Master Fund.
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Shareholders of a Fund will have one vote per Share or per dollar with respect to
matters regarding the Trust or the respective Fund for which a shareholder vote is
required consistent with the requirements of the 1940 Act and the rules promulgated
thereunder and applicable Delaware law. Shares will be registered in book-entry form
only, and the Funds will not issue individual share certificates. The Depository Trust
Company, New York, New York, a limited purpose trust company organized under
the laws of the State of New York (“Depository” or “DTC”), or its nominee will be
the record or registered owner of all outstanding Shares. Beneficial ownership of
Shares (beneficial owners of Shares are referred to herein as “Beneficial Owners”)
will be shown on the records of the Depository or Depository participants (“DTC
Participants”). All references herein to owners or holders of such Shares shall reflect
the rights of persons holding an interest in such securities as they may indirectly
exercise such rights through the Depository and DTC Participants, except as
otherwise specified. No Beneficial Owner shall have the right to receive a certificate
representing such Shares. Delivery of all notices, statements, shareholder reports and
other communications from any Fund to Beneficial Owners will be at such Fund’s
expense through the customary practices and facilities of the Depository and the
DTC Participants.
2.

Investment Objectives and Strategy

In seeking to achieve its investment objective, each Fund will utilize an “active”
management strategy for security selection and portfolio construction. A Feeder
Fund will pursue its investment objective by investing in a Master Fund with an
identical investment objective.8 Applicants will design this “master-feeder” structure
because it is anticipated that, in addition to the Funds, other feeder funds will be
created in the future and hold shares of each respective Master Fund. Such other
feeder funds could be traditional mutual funds, the shares of which would be
individually redeemable, other ETFs or other pooled investment vehicles. Creating an
exchange-traded feeder fund is preferable to creating entirely new series for several
reasons. First, creating separate funds would create additional overhead costs. Also,
assets held in other feeder funds, through increased assets in the Master Fund,
should provide economies of scale for the Feeder Funds.9 While certain costs may be
higher in a master-feeder structure and there may possibly be lower tax efficiencies
for the Feeder Funds, the Feeder Funds’ Board will consider any such potential
disadvantages against the benefits of economies of scale and other benefits of
operating within a master-feeder structure. Each Fund, or its respective Master
Fund, will consist of a portfolio of securities, and other assets and positions.

8

A Feeder Fund managed in a master-feeder structure will not make direct
investments in any securities other than the securities issued by its respective
Master Fund.

9

In a master-feeder structure, the Master Fund, rather than the Feeder Fund,
would invest its portfolio in compliance with the Order. There would be no ability
by Fund shareholders to exchange shares of Feeder Funds for shares of another
feeder series of the Master Fund.
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It is anticipated that the New Fund’s investment objective will be to seek capital
appreciation, which the New Fund will seek to achieve principally by investing in
U.S.-listed ETFs that each principally invest in one or more asset classes or sectors,
including domestic and foreign equity and debt securities.
The Funds, or their respective Master Fund, may invest in equity securities
(“Equity Funds”) or fixed income securities (“Fixed Income Funds”) traded in the
U.S. or non-U.S. markets. The Equity Funds, or their respective Master Funds, that
invest in equity securities traded in the U.S. market (“Domestic Equity Funds”), Fixed
Income Funds, or their respective Master Funds, that invest in fixed income
securities traded in the U.S. market (“Domestic Fixed Income Funds”) and Funds, or
their respective Master Funds, that invest in equity and fixed income securities traded
in the U.S. market (“Domestic Blend Funds”) together are “Domestic Funds.” Funds,
or their respective Master Funds, that invest in foreign and domestic equity securities
are “Global Equity Funds.” Funds, or their respective Master Funds, that invest in
foreign and domestic fixed income securities are “Global Fixed Income Funds.”
Funds, or their respective Master Funds, that invest in equity securities or fixed
income securities traded in the U.S. or non-U.S. markets are “Global Blend Funds”
(and collectively with the Global Equity Funds and Global Fixed Income Funds,
“Global Funds”). Funds, or their respective Master Funds, that invest solely in
foreign equity securities are “Foreign Equity Funds.” Funds, or their respective
Master Funds, that invest solely in foreign fixed income securities are “Foreign Fixed
Income Funds.” Funds, or their respective Master Funds, that invest solely in foreign
equity and foreign fixed income securities are “Foreign Blend Funds” (and collectively
with Foreign Equity Funds and Foreign Fixed Income Funds, “Foreign Funds”).
The Funds may also invest in a broad variety of other instruments including, but
not limited to, repurchase agreements, reverse repurchase agreements, government
securities, cash and cash equivalents, commodities, indexed and inverse floating rate
securities, floating and variable rate instruments, convertible instruments, preferred
stocks, rights, warrants, real estate investment trusts, shares of other ETFs, UITs and
exchange-traded notes, shares of money market mutual funds or other investment
companies or pooled investment vehicles, foreign currency, mortgage- and
asset-backed securities (including to-be-announced transactions), municipal debt
securities, when-issued securities, delayed delivery transactions and forward
commitment transactions, as well as futures contracts, option contracts, swaps,
forward contracts or other derivatives,10 and may engage to a limited extent in short
sales, in accordance with their investment objectives.
The Adviser may select Sub-Advisers for the Funds as it deems appropriate. To the
extent applicable, the Adviser and/or Sub-Advisers will adopt compliance policies
10

If a Fund (or its respective Master Fund) invests in derivatives, then: (1) the
Fund’s Board will periodically review and approve the Fund’s (or its respective
Master Fund’s) use of derivatives and how the Fund’s investment adviser assesses
and manages risk with respect to the Fund’s (or its respective Master Fund’s) use
of derivatives and (2) that the Fund’s disclosure of its use of derivatives in offering
documents and periodic reports will be consistent with relevant Commission and
staff guidance.
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and procedures that are designed to address any conflicts of interest raised by the
side-by-side management of the Funds and the Client Accounts (“Conflicts Policies
and Procedures”). In utilizing an active management investment style, the Adviser
and/or Sub-Advisers may use internal and external research as well as proprietary
fundamental analysis and consideration of economic trends to execute a Fund’s
investment strategy.
3.

Implementation of Investment Strategy

In order to implement each Fund’s investment strategy, the Adviser and any
Sub-Adviser(s) of a Fund, or its respective Master Fund, may review and change the
securities or instruments or other assets or positions held by the Fund, or its
respective Master Fund (“Portfolio Instruments”), daily.
The Adviser and any Sub-Adviser(s) will not disclose information concerning the
identities and quantities of the Portfolio Instruments before such information is
publicly disclosed and is available to the entire investing public.11 Notwithstanding
the foregoing, prior to disclosure to the general public of the identities and quantities
of the Portfolio Instruments, the Adviser and any Sub-Adviser(s) may disclose such
information solely to the Chief Compliance Officer of the Trust, the Adviser and the
Sub-Adviser(s) for purposes of such persons’ monitoring of compliance with each
entity’s Code of Ethics (as defined below) or other regulatory issues under the
“federal securities laws,” as defined in Rule 38a-1 of the 1940 Act and to certain
service providers for a Fund with whom the Fund has confidentiality agreements, for
example, a Fund’s custodian.
4.

Depositary Receipts

Applicants anticipate that the Funds, or their respective Master Funds, may invest
a significant portion of their assets in depositary receipts representing foreign
securities in which they seek to invest (“Depositary Receipts”). Depositary Receipts
are typically issued by a financial institution (a “Depository”) and evidence
ownership interests in a security or a pool of securities (“Underlying Securities”) that
have been deposited with the Depository.12
11

Each of the Adviser, the Sub-Adviser, the Distributor and each Future Distributor
has adopted or will adopt a Code of Ethics (as required under Rule 17j-1 under
the 1940 Act and Rule 204-2 under the Advisers Act) that will contain provisions
reasonably necessary to prevent Access Persons (as defined in Rule 17j-l) from
engaging in any conduct prohibited in Rule 17j-1. In addition, the Adviser and the
Sub-Adviser has adopted or will adopt Policies and Procedures to Detect and
Prevent Insider Trading as required under Section 204A of the Advisers Act that
are reasonably designed, taking into account the nature of their business, to
prevent the misuse of material non public information in violation of the Advisers
Act or Exchange Act or the rules or regulations thereunder.

12

Depositary Receipts include American Depositary Receipts (“ADRs”) and Global
Depositary Receipts (“GDRs”). With respect to ADRs, the Depository is typically
a U.S. financial institution and the Underlying Securities are issued by a foreign
issuer. The ADR is registered under the Securities Act on Form F-6. ADR trades
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A Fund (or its respective Master Fund) will not invest in any Depositary Receipts
that the Adviser and/or Sub-Adviser deem to be illiquid or for which pricing
information is not readily available.
5.

Listing Market

The Trust will submit an application to list the Shares of each respective Fund on a
Listing Market such as the NYSE Arca, Inc. (“Arca”) and it is expected that one or
more member firms will be designated to maintain a market for the Shares trading on
the Listing Market.13 Shares will be listed on the Listing Market and traded in the
secondary market in the same manner as other equity securities. The price of Shares
trading on the secondary market will be based on a current bid-offer market. No
secondary sales will be made to brokers or dealers at a concession by the Distributor or
by a Fund. Purchases and sales of Shares in the secondary market, which will not
involve a Fund, will be subject to customary brokerage commissions and charges.
B.

Purchases and Redemptions of Shares and Creation Units

A Creation Unit will consist of at least 25,000 Shares, and Applicants expect that
the trading price of a Share will range from $10 to $100. The Funds will offer and
sell Creation Units through the Distributor on a continuous basis at the NAV per
Share next determined after receipt of an order in proper form. The NAV per Share
of each Fund will be determined as of the close of regular trading on the NYSE on
each day that the NYSE is open. A “Business Day” is defined as any day that the
Trust is open for business, including as required by Section 22(e) of the 1940 Act.
The Funds will sell and redeem Creation Units only on Business Days.
occur either on a Listing Market or off-exchange. FINRA Rule 6620 requires all
off-exchange transactions in ADRs to be reported within 90 seconds and ADR
trade reports to be disseminated on a real-time basis. With respect to GDRs, the
Depository may be a foreign or a U.S. entity, and the Underlying Securities may
have a foreign or a U.S. issuer. All GDRs are sponsored and trade on a foreign
exchange. No affiliated persons of the Applicants, any Fund, any Adviser, or any
Sub-Adviser will serve as the depositary bank for any Depositary Receipts held by
a Fund (or its respective Master Fund), except a depositary bank that is deemed to
be affiliated solely because a Fund owns greater than 5% of the outstanding voting
securities of such depositary bank.
13

If Shares are listed on The NASDAQ Stock Market LLC (“Nasdaq”) or a similar
electronic Listing Market (including Arca), one or more member firms of that
Exchange will act as a market maker (“Market Maker”) and maintain a market for
Shares trading on that Listing Market. On Nasdaq, no particular Market Maker
would be contractually obligated to make a market in Shares. However, the listing
requirements on Nasdaq, for example, stipulate that at least two Market Makers
must be registered in Shares to maintain a listing. In addition, on Nasdaq and
Arca, registered Market Makers are required to make a continuous two-sided
market or subject themselves to regulatory sanctions. No Market Maker will be an
affiliated person, or second-tier affiliate, of the Funds, except within
Section 2(a)(3)(A) or (C) of the 1940 Act due solely to ownership of Shares as
described below.
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Placement of Orders to Purchase Creation Units
a.

General

In order to keep costs low and permit each Fund to be as fully invested as possible,
Shares will be purchased and redeemed in Creation Units and generally on an in-kind
basis. Accordingly, except where the purchase or redemption will include cash under
the limited circumstances specified below, purchasers will be required to purchase
Creation Units by making an in-kind deposit of specified instruments (“Deposit
Instruments”), and shareholders redeeming their Shares will receive an in-kind
transfer of specified instruments (“Redemption Instruments”).14 On any given
Business Day, the names and quantities of the instruments that constitute the
Deposit Instruments and the names and quantities of the instruments that constitute
the Redemption Instruments will be identical, and these instruments may be referred
to, in the case of either a purchase or a redemption, as the “Creation Basket.” In
addition, the Creation Basket will correspond pro rata to the positions in the Fund’s
(or its respective Master Fund’s) portfolio (including cash positions),15 except:
(a)

in the case of bonds, for minor differences when it is impossible to break up
bonds beyond certain minimum sizes needed for transfer and settlement;

(b)

for minor differences when rounding is necessary to eliminate fractional
shares or lots that are not tradeable round lots;16 or

14

The Funds must comply with the federal securities laws in accepting Deposit
Instruments and satisfying redemptions with Redemption Instruments, including
that the Deposit Instruments and Redemption Instruments are sold in
transactions that would be exempt from registration under the Securities Act. In
accepting Deposit Instruments and satisfying redemptions with Redemption
Instruments that are restricted securities eligible for resale pursuant to rule 144A
under the Securities Act, the Funds will comply with the conditions of Rule 144A.

15

The portfolio used for this purpose will be the same portfolio used to calculate the
Fund’s NAV for that Business Day.

16

A tradeable round lot for a security will be the standard unit of trading in that
particular type of security in its primary market.
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TBA Transactions17, short positions, and other positions that cannot be
transferred in-kind18 will be excluded from the Creation Basket19.

If there is a difference between the NAV attributable to a Creation Unit and the
aggregate market value of the Creation Basket exchanged for the Creation Unit, the
party conveying instruments with the lower value will also pay to the other an
amount in cash equal to that difference (“Balancing Amount”). A difference may
occur where the market value of the Creation Basket changes relative to the NAV of
the Fund for the reasons identified in clauses (a) through (c) above.
Purchases and redemptions of Creation Units may be made in whole or in part on
a cash basis, rather than in-kind, solely under the following circumstances:
(a)

to the extent there is a Balancing Amount, as described above;

(b)

if, on a given Business Day, the Fund announces before the open of trading
that all purchases, all redemptions or all purchases and redemptions on that
day will be made entirely in cash;

17

A “to-be-announced transaction” or “TBA Transaction” is a method of trading
mortgage-backed securities. In a TBA Transaction, the buyer and seller agree upon
general trade parameters such as agency, settlement date, par amount and price.
The actual pools delivered generally are determined two days prior to settlement
date. The amount of substituted cash in the case of TBA Transactions will be
equivalent to the value of the TBA Transaction listed as a Deposit Instrument or
Redemption Instrument.

18

This includes instruments that can be transferred in-kind only with the consent of
the original counterparty to the extent the Fund does not intend to seek such
consents.

19

Because these instruments will be excluded from the Creation Basket, their value
will be reflected in the determination of the Balancing Amount (defined below).
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(c)

if, upon receiving a purchase or redemption order from an Authorized
Participant, the Fund determines to require the purchase or redemption, as
applicable, to be made entirely in cash;20

(d)

if, on a given Business Day, the Fund requires all Authorized Participants
purchasing or redeeming Shares on that day to deposit or receive (as
applicable) cash in lieu of some or all of the Deposit Instruments or
Redemption Instruments, respectively, solely because: (i) such instruments
are not eligible for transfer through either the NSCC Process or DTC Process
(each as defined below); or (ii) in the case of Foreign Funds or Global Funds,
such instruments are not eligible for trading due to local trading restrictions,
local restrictions on securities transfers or other similar circumstances; or

(e)

if the Fund permits an Authorized Participant to deposit or receive (as
applicable) cash in lieu of some or all of the Deposit Instruments or
Redemption Instruments, respectively, solely because: (i) such instruments
are, in the case of the purchase of a Creation Unit, not available in sufficient
quantity; (ii) such instruments are not eligible for trading by an Authorized
Participant or the investor on whose behalf the Authorized Participant is
acting; or (iii) a holder of Shares of a Foreign Fund or Global Fund would
be subject to unfavorable income tax treatment if the holder receives
redemption proceeds in-kind.21

Each Business Day, before the open of trading on the respective Listing Market,
each Fund will cause to be published through the NSCC (as defined below) the
names and quantities of the instruments comprising the Creation Basket, as well as
the estimated Balancing Amount (if any), for that day. The published Creation
Basket will apply until a new Creation Basket is announced on the following Business
Day, and there will be no intra-day changes to the Creation Basket except to correct
errors in the published Creation Basket. The instruments and cash that the purchaser
is required to deliver in exchange for the Creation Units it is purchasing, as described
in this Section III.B.1, may be referred to as the “Portfolio Deposit.”
Applicants do not believe that the Shares will persistently trade in the secondary
market at a material premium or discount in relation to the Fund’s NAV.
20

In determining whether a particular Fund will sell or redeem Creation Units
entirely on a cash or in-kind basis (whether for a given day or a given order), the
key consideration will be the benefit that would accrue to the Fund and its
investors. For instance, in bond transactions, the Adviser may be able to obtain
better execution than Share purchasers because of the Adviser’s size, experience
and potentially stronger relationships in the fixed income markets. Purchases of
Creation Units either on an all cash basis or in-kind are expected to be neutral to
the Funds from a tax perspective. In contrast, cash redemptions typically require
selling portfolio holdings, which may result in adverse tax consequences for the
remaining Fund shareholders that would not occur with an in-kind redemption.
As a result, tax considerations may warrant in-kind redemptions.

21

A “custom order” is any purchase or redemption of Shares made in whole or in
part on a cash basis in reliance on clause (e)(i) or (e)(ii).
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Settlement Process

All orders to purchase Creation Units must be placed with the Trust’s transfer
agent or the Distributor by or through an “Authorized Participant,” which is a DTC
Participant that has executed a “Participant Agreement” with the Distributor.
Authorized Participants may be, but are not required to be, members of the Listing
Market. Investors may obtain a list of Authorized Participants from the Distributor.
Purchase orders for Funds will be processed either through a manual clearing
process or through an enhanced clearing process. The enhanced clearing process is
available only to those DTC Participants that also are participants in the Continuous
Net Settlement (“CNS”) System of the National Securities Clearing Corporation
(“NSCC”), a clearing agency registered with the Commission and affiliated with
DTC. The NSCC/CNS system has been enhanced specifically to effect purchases and
redemptions of exchange-traded investment company securities, such as Creation
Units of Shares. The enhanced clearing process (“NSCC Process”) simplifies the
process of transferring a basket of securities between two parties by treating all of
the securities that comprise the basket as a single unit. By contrast, the manual
clearing process (“DTC Process”) involves a manual line-by-line movement of each
securities position. Because the DTC Process involves the movement of hundreds of
securities, while the NSCC Process involves the movement of one unitary basket,
DTC will charge a Fund more than NSCC to settle a purchase or redemption of
Creation Units.
With respect to any Foreign Fund or Global Fund, the clearance and settlement of
its Creation Units will depend on the nature of each security, consistent with the
processes discussed below. The NSCC Process is not currently available for purchases
or redemptions of Creation Units of Shares of Foreign Funds, Global Funds or
Fixed Income Funds. Accordingly, Authorized Participants making payment for
orders of Creation Units of Shares of Foreign Funds or Global Funds must have
international trading capabilities and must deposit the Portfolio Deposit with the
Fund “outside” the NSCC Process through the relevant Fund’s custodian and
sub-custodians. Specifically, the purchase of a Creation Unit of a Foreign Fund or a
Global Fund will operate as follows. Following the notice of intention, an irrevocable
order to purchase Creation Units, in the form required by the Fund, must be received
by the Distributor from the Authorized Participant on its own or another investor’s
behalf by the Order Cut-Off Time (as defined below) on the Transmittal Date. Once
a purchase order has been placed with the Distributor, the Distributor will inform
the Adviser and custodian. Once the custodian has been notified of an order to
purchase, it will provide necessary information to the sub-custodian(s) of the relevant
Foreign Fund or Global Fund. The Authorized Participant will deliver to the
appropriate sub-custodians, on behalf of itself or the Beneficial Owner on whose
behalf it is acting, the relevant Portfolio Deposit. Deposit Instruments must be
delivered to the accounts maintained at the applicable sub-custodians. All
sub-custodians will comply with Rule 17f-5 under the 1940 Act. Once sub-custodians
confirm to the custodian that the required securities have been delivered, the
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custodian will notify the Adviser and Distributor. The Distributor will then deliver a
confirmation and Prospectus to the purchaser. In addition, the Distributor will
maintain a record of the instructions given to the Trust to implement the delivery of
Shares.
Except as described below, Shares and Deposit Instruments of Fixed Income
Funds will clear and settle in the same manner as the Shares and Deposit
Instruments of Equity Funds. The Shares and Deposit Instruments of Fixed Income
Funds will clear and settle in the same manner as the fixed income securities and
shares of other ETFs that invest in fixed income securities. Deposit Instruments that
are U.S. government or U.S. agency securities and any cash will settle via free delivery
through the Federal Reserve System. Non-U.S. fixed income securities will settle in
accordance with the normal rules for settlement of such securities in the applicable
non-U.S. market. The Shares will settle through the DTC. The custodian will
monitor the movement of the underlying Deposit Instruments and will instruct the
movement of Shares only upon validation that such securities have settled correctly.
The settlement of Shares will be aligned with the settlement of the underlying
Deposit Instruments and will generally occur on a settlement cycle of T+3 Business
Days or shorter, at the sole discretion of the Trust on behalf of each Fund.22
Applicants do not believe the issuance and settlement of Creation Units in the
manner described above will have any negative impact on the arbitrage efficiency or
the secondary market trading of Shares. Applicants do not believe that the clearing
and settlement process will affect the arbitrage of Shares of the Fixed Income Funds.
All orders to purchase Creation Units, whether through the NSCC Process or the
DTC Process, must be received by the Trust’s transfer agent or the Distributor no
later than the closing time of the regular trading session on the NYSE (ordinarily
4:00 p.m. ET) (“Order Cut-Off Time”) in each case on the date such order is placed
(“Transmittal Date”) in order for the purchaser to receive the NAV per Share
22

Applicants note that Shares of the Fixed Income Funds typically will trade and
settle on a trade date plus three business days (“T+3”) basis. Where this occurs,
Applicants believe that Shares of each Fixed Income Fund will trade in the
secondary market at prices that reflect interest and coupon payments on Portfolio
Instruments through the Shares’ T+3 settlement date. As with other investment
companies, the 1940 Act requires the Fixed Income Funds to calculate NAV based
on the current market value of portfolio investments, and does not permit the
Fixed Income Funds to reflect in NAV interest and coupon payments not due and
payable. Therefore, to the extent that Shares of the Fixed Income Funds may trade
in the secondary market at a price that reflects interest and coupon payments due
on a T+3 settlement date, Applicants anticipate that such Shares may trade in the
secondary market at a slight premium to NAV per share that reflects these interest
and coupon payments. Applicants do not believe that this apparent premium will
have any impact on arbitrage activity or the operations of the Fixed Income
Funds. The Market Makers (and other institutional investors) who would take
advantage of arbitrage activity have full access to this information and regularly
consider such information when buying an individual bond or baskets of fixed
income securities.
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determined on the Transmittal Date. In the case of custom orders, the order must be
received by the Trust’s transfer agent or the Distributor, no later than 3:00 p.m. ET,
or such earlier time as may be designated by the Funds and disclosed to Authorized
Participants. The Trust’s transfer agent or the Distributor will maintain a record of
Creation Unit purchases and will send out confirmations of such purchases. The
Trust’s transfer agent or the Distributor will be responsible for maintaining records
of both the orders placed with it and the confirmations of acceptance furnished by
it.
The Trust’s transfer agent or the Distributor will transmit all purchase orders to
the relevant Fund. The Fund may reject any order that is not in proper form. After a
Fund has accepted a purchase order and received delivery of the Deposit
Instruments and any cash payment, NSCC or DTC, as the case may be, will instruct
the Fund to initiate “delivery” of the appropriate number of Shares to the
book-entry account specified by the purchaser. The Trust’s transfer agent or the
Distributor will furnish a Prospectus and a confirmation order to those placing
purchase orders.
2.

Redemption

Just as Shares can be purchased from a Fund only in Creation Unit size
aggregations, such Shares similarly may be redeemed only if tendered in Creation
Units (except in the event a Fund is liquidated).23 Redemption requests must be
placed by or through an Authorized Participant. As required by law, redemption
requests in good order will receive the NAV per Share next determined after the
request is received in proper form.24 As with purchases, redemptions of Shares may
be made either through the NSCC Process or through the DTC Process.25
23

In the event that the Trust or any Fund is terminated, the composition and
weighting of the Portfolio Instruments to be made available to redeemers shall be
established as of such termination date. There are no specific termination events,
but the Trust or any Fund may be terminated either by a majority vote of the
Board or by the affirmative vote of a majority of the holders of the Fund entitled
to vote. Although Shares are not automatically redeemable upon the occurrence of
any specific event, the Trust’s or each Fund’s organizational documents provide
that the Board will have the unrestricted power to alter the number of Shares
constituting a Creation Unit. Therefore, in the event of a termination, the Board
in its discretion could determine to permit the Shares to be individually
redeemable. In such circumstances, the Fund might elect to pay cash redemptions
to all shareholders, with an “in-kind” election for shareholders owning in excess of
a certain stated minimum amount.

24

Consistent with the provisions of Section 22(e) of the 1940 Act and Rule 22e-2
under the 1940 Act, the right to redeem will not be suspended, nor payment upon
redemption delayed, except as provided by Section 22(e) of the 1940 Act or by the
exemptive relief being requested in this Application.

25

Feeder Funds will redeem shares from the appropriate Master Fund and then
deliver to the redeeming shareholder the applicable redemption payment.
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When redeeming a Creation Unit of a Foreign Fund or a Global Fund and taking
delivery of Redemption Instruments in connection with such redemption into a
securities account of the Authorized Participant or investor on whose behalf the
Authorized Participant is acting, the owner of the account must maintain
appropriate security arrangements with a Broker, bank or other custody provider in
each jurisdiction in which any of the Redemption Instruments are customarily
traded.
3.

Pricing of Shares

The price of Shares trading on the Listing Market will be based on a current
bid/offer market. The price of Shares of any Fund, like the price of all traded
securities, is subject to factors such as supply and demand, as well as the current
value of the Portfolio Instruments held by such Fund, or its respective Master Fund.
Shares, available for purchase or sale on an intraday basis on the Listing Market, do
not have a fixed relationship either to the previous day’s NAV per Share nor the
current day’s NAV per Share. Therefore, prices on the Listing Market may be below,
at, or above the most recently calculated NAV per Share of such Shares. The price at
which Shares trades will be disciplined by arbitrage opportunities created by the
ability to purchase or redeem Creation Units at NAV per Share, which should ensure
that Shares will not trade at a material premium or discount in relation to NAV per
Share. No secondary sales will be made to brokers or dealers at a concession by the
Distributor or by a Fund. Transactions involving the sale of Shares on the Listing
Market will be subject to customary brokerage commissions and charges.
Applicants believe that the existence of a continuous trading market on the Listing
Market for Shares, together with the publication by the Listing Market of the
estimated NAV of a Share will be a key advantage of the Trust in contrast to a
traditional mutual fund.
C.

Likely Purchasers of Shares

Applicants expect that there will be several categories of market participants who
are likely to be interested in purchasing Creation Units of the Funds. One is the
institutional investor that desires to keep a portion of its portfolio invested in a
professionally managed, diversified portfolio of securities and finds the Shares a cost
effective means to do so. The other likely institutional investor is the arbitrageur, who
stands ready to take advantage of any slight premium or discount in the market price
of Shares of a Fund on the Listing Market versus the aggregate value of the
Portfolio Instruments held by such Fund or its respective Master Fund. Applicants
do not expect that arbitrageurs will hold positions in Shares for any length of time
unless the positions are appropriately hedged. Applicants believe that arbitrageurs
will purchase or redeem Creation Units of a Fund in pursuit of arbitrage profit, and
in so doing will enhance the liquidity of the secondary market, as well as keep the
market price of Shares close to their NAV per Share. Institutional investors may also
wish to purchase or redeem Creation Units of a Fund to take advantage of the
potential arbitrage opportunities in much the same manner as arbitrageurs.
In the above examples, purchasers of Shares in Creation Units may hold such
Shares or sell them into the secondary market. Applicants expect that secondary
market purchasers of Shares will include both institutional investors and retail
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investors for whom such Shares provide a useful, retail-priced, exchange-traded
mechanism for investing in securities.
D.

Disclosure Documents

Section 5(b)(2) of the Securities Act makes it unlawful to carry or cause to be
carried through interstate commerce any security for the purpose of sale or delivery
after sale unless accompanied or preceded by a statutory prospectus. Although
Section 4(a)(3) of the Securities Act excepts certain transactions by dealers from the
provisions of Section 5 of the Securities Act,26 Section 24(d) of the 1940 Act
disallows such exemption for transactions in redeemable securities issued by a unit
investment trust or an open-end management company if any other security of the
same class is currently being offered or sold by the issuer or by or through an
underwriter in a public distribution. Applicants also note that Section 24(d) of the
1940 Act provides that the exemption provided by Section 4(a)(3) of the Securities
Act shall not apply to any transaction in a redeemable security issued by an open-end
management investment company.
Because Creation Units will be redeemable, will be issued by an open-end
management company and will be continually in distribution, the above provisions
require the delivery of a statutory or summary prospectus prior to or at the time of
the confirmation of each secondary market sale involving a dealer.
The Distributor will coordinate the production and distribution of Prospectuses to
broker-dealers. It will be the responsibility of the broker-dealers to ensure that a
Prospectus is provided for every secondary market purchase of Shares.27
E.

Sales and Marketing Materials

Applicants will take such steps as may be necessary to avoid confusion in the
public’s mind between the Trust and its Funds and a traditional “open-end
investment company” or “mutual fund.”
The Trust will not be advertised or marketed or otherwise “held out” as a
traditional open-end investment company or a mutual fund. To that end, the
designation of the Trust and the Funds in all marketing materials will be limited to
26

Applicants note that Prospectus delivery is not required in certain instances,
including purchases of Shares by an investor who has previously been delivered a
Prospectus (until such Prospectus is supplemented or otherwise updated) and
unsolicited brokers’ transactions in Shares (pursuant to Section 4(a)(4) of the
Securities Act). Also, firms that do incur a Prospectus-delivery obligation with
respect to Shares will be reminded that under Securities Act Rule 153, a
Prospectus-delivery obligation under Section 5(b)(2) of the Securities Act owed to
a member of the Listing Market in connection with a Sale on such Listing Market,
is satisfied by the fact that the Prospectus and SAI are available at such Listing
Market upon request.

27

To the extent that a Fund is using a summary prospectus pursuant to Rule 498
under the Securities Act, the summary prospectus may be used to meet the
prospectus delivery requirements.
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the terms “actively-managed exchange-traded fund,” “investment company,” “fund”
and “trust” without reference to an “open-end fund” or a “mutual fund,” except to
compare and contrast the Trust and the Funds with traditional mutual funds. All
marketing materials that describe the features or method of obtaining, buying or
selling Creation Units or Shares traded on the Listing Market, or that refer to
redeemability, will prominently disclose that Shares are not individually redeemable
shares and will disclose that the owners of Shares may acquire those Shares from the
Fund, or tender those Shares for redemption to the Fund in Creation Units only.
F.

Availability of Information Regarding Shares

The Trust’s website (“Website”), which will be publicly available before the offering
of Shares, will include each Fund’s Prospectus, SAI, and summary prospectus, if
used, and additional quantitative information that is updated on a daily basis,
including, for each Fund, the prior Business Day’s NAV per Share and the market
closing price or mid-point of the bid/ask spread at the time of calculation of such
NAV per Share (“Bid/Ask Price”), and a calculation of the premium or discount of
the market closing price or Bid/Ask Price against such NAV per Share. The Website
and information will be publicly available at no charge. In addition, the Listing
Market will disseminate, every 15 seconds throughout the regular trading hours,
through the facilities of the Consolidated Tape Associate, an estimated NAV, which is
an amount per Share representing the current value of the Portfolio Instruments that
were publicly disclosed prior to the commencement of trading in Shares on the
Listing Market. Neither the Trust nor any Fund will be involved in, or responsible
for, the calculation or dissemination of any such amount and will make no warranty
as to its accuracy.
The Listing Market also is expected to disseminate a variety of data with respect
to each Fund on a daily basis by means of CTA and CQ High Speed Lines;
information with respect to recent NAV per Share, net accumulated dividend, final
dividend amount to be paid, shares outstanding, estimated Balancing Amount and
total Balancing Amount per Creation Unit will be made available prior to the
opening of the Listing Market. Each Fund will make available on a daily basis and
intra-day basis as necessary through NSCC the names and required number of
shares of each of the Deposit Instruments in a Creation Unit, as well as information
regarding the Balancing Amount. On each Business Day, before commencement of
trading in Shares on a Fund’s Listing Market, the Fund will disclose on the Website
the identities and quantities of the Portfolio Instruments held by the Fund, or its
respective Master Fund, that will form the basis for the Fund’s calculation of NAV
per Share at the end of the Business Day.28 This disclosure will look through any
Wholly-Owned Subsidiary and identify the specific Portfolio Instruments held by
that entity.
28

Under accounting procedures followed by the Funds, trades made on the prior
Business Day (“T”) will be booked and reflected in NAV on the current Business
Day (“T+1”). Accordingly, the Funds will be able to disclose at the beginning of
the Business Day the portfolio that will form the basis for the NAV calculation at
the end of the Business Day.
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With respect to the Funds, in addition to the list of names and amount of each
security constituting the current Deposit Instruments of the Creation Deposit, it is
intended that, on each Business Day, the Balancing Amount effective as of the
previous Business Day, per outstanding Share of each Fund, will be made available.
As noted above, certain Funds may operate in a master-feeder structure. Under
such circumstances, the Feeder Funds would operate, and would be marketed, as
ETFs. Applicants do not believe the master-feeder structure contemplated in this
Application would be confusing to investors because any additional feeder fund that
is a traditional mutual fund or other pooled investment vehicle would be marketed
separately. Further, as noted above, ETFs are no longer new or novel products, and
Applicants believe investors are aware of the differences between ETFs and
traditional mutual funds. In addition, functionally similar structures are currently
offered in the market without giving rise to investor confusion.29 Notwithstanding
the limited potential for investor confusion, Applicants will take numerous steps to
ensure that investors are not confused. Specifically, the Prospectus for each Feeder
Fund will clearly indicate that the Feeder Fund is an ETF, each Feeder Fund will
have a Prospectus separate and distinct from any other feeder funds that are not
ETFs, and as required by the conditions herein, the Feeder Funds will not be
marketed as mutual funds. Applicants believe that the efforts outlined above will
ensure that every interested investor will understand the differences between the
Funds and any feeder funds that are not ETFs.
G.

Transaction Fees

A Fund may recoup the settlement costs charged by NSCC and DTC by imposing
a transaction fee on investors purchasing or redeeming Creation Units (“Transaction
Fee”). For this reason, investors purchasing or redeeming through the DTC Process
may pay a higher Transaction Fee than will investors doing so through the NSCC
Process. The Transaction Fee will be borne only by purchasers and redeemers of
Creation Units and will be limited to amounts that have been determined appropriate
by the Adviser to defray the transaction expenses that will be incurred by a Fund
when an investor purchases or redeems Creation Units.30 The purpose of the
Transaction Fee is to protect the existing shareholders of the Funds from the dilutive

29

See In the Matter of Vanguard Index Funds, et al., Investment Company Act
Release No. 24789 (Dec. 12, 2000).

30

In all cases, the Transaction Fee will be limited in accordance with the
requirements of the Commission applicable to open-end management investment
companies offering redeemable securities.
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costs associated with the purchase and redemption of Creation Units.31 Transaction
Fees will differ for each Fund, depending on the transaction expenses related to each
Fund’s Portfolio Instruments. Variations in the Transaction Fee may be made from
time to time.
In a master-feeder structure, the Transaction Fees would be paid indirectly to the
Master Fund. Applicants are not requesting relief from Section 18 of the 1940 Act.
Accordingly, a Master Fund may require a Transaction Fee payment to cover
expenses related to purchases or redemptions of the Master Fund’s shares by a
Feeder Fund only if it requires the same payment for equivalent purchases or
redemptions by any other feeder fund. Thus, for example, a Master Fund may
require payment of a Transaction Fee by a Feeder Fund for transactions for 20,000
or more shares so long as it requires payment of the same Transaction Fee by all
feeder funds for transactions involving 20,000 or more shares.
H.

Operational Fees and Expenses

All expenses incurred in the operation of the Funds, or its respective Master
Funds, will be borne by the Trust and allocated among the Trust’s various Funds,
except to the extent specifically assumed by the Adviser or Sub-Adviser(s), if any, the
Fund’s administrator or sub-administrator(s), if any, or some other party.
Operational fees and expenses incurred by the Trust that are directly attributable to a
specific Fund will be allocated and charged to that Fund. Such expenses may include,
but will not be limited to, the following: investment advisory fees, custody fees,
brokerage commissions, registration fees of the Commission, the listing fees, fees of
the securities lending agent, if any, and other costs properly payable by each Fund.
Common expenses and expenses which are not readily attributable to a specific Fund
will be allocated on a pro rata basis or in such other manner as deemed equitable,
taking into consideration the nature and type of expense and the relative sizes of
each Fund. Such expenses may include, but will not be limited to, the following: fees
and expenses of trustees who are not “interested persons” (as defined in
Section 2(a)(19) of the 1940 Act) (“Independent Trustees”)32 of the Trust, legal and
audit fees, administration and accounting fees, costs of preparing, printing and
mailing Prospectuses and SAIs, semi-annual and annual reports, proxy statements
and other documents required for regulatory purposes and for their distribution to
existing shareholders, transfer agent fees and insurance premiums. All operational
fees and expenses incurred by the Trust will be accrued and allocated to each
respective Fund on a daily basis, except to the extent expenses are specifically
assumed by the Adviser or some other party. The administrator, transfer agent and
31

Where a Fund permits an in-kind purchaser or redeemer to deposit or receive cash
in lieu of one or more Deposit or Redemption Instruments, the purchaser or
redeemer may be assessed a higher Transaction Fee to offset the transaction cost
to the Fund of buying or selling those particular Deposit or Redemption
Instruments.

32

For ease of reference, throughout this Application, the term “Independent
Trustees” will be used with respect to investment companies that are organized as
trusts or corporations.
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custodian will provide certain administrative, fund accounting, transfer agent and
custodial services to each Fund for aggregate fees based on a percentage of the
average daily net assets of the respective Fund or other basis, out of which it will be
expected to pay any fees to sub-administrators, if any. The Adviser, the administrator,
the transfer agent, the dividend disbursing agent, the custodian or any other service
provider for the Funds may agree to cap expenses or to make full or partial fee
waivers for a specified or indefinite period of time with respect to one or more of the
Funds.
I.

Dividends, Distributions and Tax

Dividends from net investment income, if any, will be declared and paid at least
annually by each Fund in the same manner as by other open-end investment
companies. Certain of the Funds may pay dividends, if any, on a monthly or
quarterly basis. Dividends will be paid to Beneficial Owners of record in the manner
described below.
Distributions of realized capital gains, if any, generally will be declared and paid
once a year, but each Fund may make distributions on a more frequent basis to
comply with the distribution requirements of the Code, in all events in a manner
consistent with the provisions of the 1940 Act.
Dividends and other distributions on Shares of each Fund will be distributed on a
pro rata basis to Beneficial Owners of Shares. Dividend payments will be made
through DTC and the DTC Participants to Beneficial Owners on the record date
with amounts received from each Fund.
Each Fund (a) will make additional distributions to the extent necessary to
distribute the annual investment company taxable income of the Fund, plus any net
capital gains and (b) may make additional distributions to avoid imposition of the
excise tax imposed by Section 4982 of the Code. The Board of Trustees will reserve
the right to declare special dividends if, in its reasonable discretion, such action is
necessary or advisable to preserve the status of each Fund as a RIC or to avoid
imposition of income or excise taxes on undistributed income.
J.

Dividend Reinvestment Service

The Trust will not make the DTC book-entry dividend reinvestment service
available for use by Beneficial Owners for reinvestment of their cash proceeds, but
certain individual Brokers may make a dividend reinvestment service available to
their clients. Shares acquired pursuant to such dividend reinvestment service will be
held by the Beneficial Owners in the same manner and subject to the same terms and
conditions as for other Shares owned by the Beneficial Owners. Brokerage
commissions and other costs, if any, incurred in purchasing Shares with the cash
from the distributions generally will be an expense borne by the individual Beneficial
Owners participating in reinvestment through such service.
K.

Shareholder Transaction Expenses

No sales charges for purchases of Creation Units of Shares of any Fund are
contemplated. As indicated above, each Fund will charge a Transaction Fee only to
those investors purchasing and redeeming Creation Units of its Shares. However,

I.B. Sample Exemptive Application for Transparent, Actively Managed ETFs

78

investors purchasing and selling Shares in the secondary market may incur
customary brokerage commissions, fees and expenses.
L.

Shareholder Reports

With each distribution, the Trust will furnish to the DTC Participants for
distribution to Beneficial Owners of Shares of each Fund a statement setting forth
the amount being distributed, expressed as a dollar amount per Share. Beneficial
Owners also will receive annually notification as to the tax status of the Fund’s
distributions.
Promptly after the end of each fiscal year, the Trust will furnish to the DTC
Participants, for distribution to each person who was a Beneficial Owner of Shares at
the end of the fiscal year, an annual report of the Trust containing financial
statements audited by independent accountants of nationally recognized standing
and such other information as may be required by applicable laws, rules and
regulations. Copies of annual and semi-annual shareholder reports will also be
provided to the DTC Participants for distribution to Beneficial Owners of Shares.
M. Master-Feeder Structure
1.

In-Kind Transactions in a Master-Feeder Structure

As discussed above, Applicants currently anticipate that certain Funds may
operate in a master-feeder structure, substantially identical to the structures
permitted under Section 12(d)(1)(E) of the 1940 Act. Each Master Fund would also
operate as a traditional mutual fund, issuing and redeeming shares in accordance
with the requirements of Section 22 of the 1940 Act and the rules promulgated
thereunder. However, Applicants request that the exemption from Section 22(e)
requested herein apply to both Funds and their respective Master Funds. The
shareholders of the Master Fund are currently anticipated to be exclusively (i) other
investment companies or other pooled investment vehicles that are in the same group
of investment companies as the Feeder Fund33 and (ii) other institutional investors,
such as separate accounts managed by the Adviser, and the interests in the Master
Fund will be sold to and redeemed by each of the Master Fund’s shareholders on the
same terms and will carry the same rights. From the investor’s perspective, the
creation and redemption process will be unaffected by the master-feeder structure.
For creations, an investor will deliver a basket consisting of in-kind securities and/or
cash to the Feeder Fund, and the Feeder Fund will, in turn, deliver the basket to the
Master Fund in exchange for interests in the Master Fund. Redemptions will work
the same way, but in reverse. At no point will securities delivered in-kind to a Feeder
Fund settle to the account of the Feeder Fund, nor will a Feeder Fund hold any
investments other than the securities of its corresponding Master Fund.

33

The requested exemption from Section 22(e) would only apply to in-kind
redemptions by the Feeder Funds, and other feeder funds, including feeder funds
invested in the same Master Fund as a Feeder Fund, could not rely on the
exemption.
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No Senior Securities

While shareholders of the Feeder Funds may have different rights of redemption
versus shareholders of a traditional mutual fund feeder fund in accordance with the
Master-Feeder Relief requested in this Application, the relief requested in this
Application will not result in any shareholders of any Master Fund having different
rights relative to other shareholders of the same Master Fund. Specifically, the
Master Fund will not require, but rather will permit, any shareholder feeder fund,
including a Feeder Fund, to redeem in-kind. Similarly, the Master Fund will not
require, but rather will permit, all shareholder feeder funds, including a Feeder Fund,
to purchase and redeem shares in large aggregations. As a result, the proposed
structure does not give rise to a senior security and should not raise any concerns
under Section 18 of the 1940 Act.
IV.
A.

IN SUPPORT OF THIS APPLICATION
Summary of the Application

Applicants seek an Order from the Commission (1) permitting the Funds to issue
Shares that are redeemable in Creation Units only; (2) permitting secondary market
transactions in Shares at negotiated prices rather than at the current offering price;
(3) permitting affiliated persons of a Fund, or second-tier affiliates, to deposit
securities into and receive securities from the Fund in connection with the purchase
and redemption of Creation Units; (4) permitting Foreign Funds to pay redemption
proceeds more than seven days after Shares are tendered for redemption;
(5) permitting certain registered management investment companies and UITs
outside of the same group of investment companies as the Funds to acquire Shares
in excess of the limits in 12(d)(1)(A), and the Funds, any principal underwriter for a
Fund and any Broker to sell Shares to such companies and UITs in excess of the
limits in 12(d)(1)(B); and (6) in connection with the transactions described in (5), the
Funds as well as the companies and/or UITs to engage in certain affiliated
transactions, all as more fully set forth below.
The exemptive relief specified below is requested pursuant to Section 6(c) of the
1940 Act, which provides that the Commission may exempt any person, security or
transaction or any class of persons, securities or transactions from any provision of
the 1940 Act:
if and to the extent that such exemption is necessary or appropriate in the
public interest and consistent with the protection of investors and the
purposes fairly intended by the policy and provisions of... [the 1940 Act].
Applicants believe that Shares of each Fund afford significant benefits in the
public interest. Among other benefits, the availability of Shares would provide:
(a) increased investment opportunities that should encourage diversified investment;
(b) in the case of individual tradable Shares, a potentially lower cost investment
vehicle for small and middle-sized accounts of individuals and institutions that would
be available on demand at intra-day prices rather than only closing prices; (c) a
security that should be freely available in response to market demand;
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(d) competition for comparable products available in both foreign and U.S. markets;
(e) the ability to facilitate the implementation of diversified investment management
techniques; and (f) a more tax efficient investment vehicle than most traditional
mutual funds or closed-end funds.
The Commission has indicated that Section 6(c) permits it to exempt “particular
vehicles and particular interests” from provisions of the 1940 Act that would inhibit
“competitive development of new products and new markets offered and sold in or
from the United States.”34 The Shares would provide to both retail and institutional
investors new exchange-traded investment company products representing interests
in the type of Portfolio Instruments held by the Funds. As such, Applicants believe
the Shares of the Funds are appropriate for exemptive relief under Section 6(c).
Applicants have made every effort to achieve their stated objectives in a manner
consistent with existing statutory and regulatory constraints and within the
substantive limits of exemptive relief previously granted to others. They have
concluded that in-kind redemption of Creation Units of the Funds to the maximum
extent practicable as described herein will be essential in order to minimize the need
for selling securities of a Fund’s, or its respective Master Fund’s, portfolio to meet
redemptions and to alleviate the inappropriate taxation of ongoing shareholders.
With respect to the exemptive relief specified below regarding Sections 17(a)(1)
and 17(a)(2) of the 1940 Act, relief is also requested pursuant to Section 17(b) of the
1940 Act, which provides that the Commission may approve the sale of securities to
an investment company and the purchase of securities from an investment company,
in both cases by an affiliated person of such company, if the Commission finds that:
the terms of the proposed transaction... are reasonable and fair and do not
involve overreaching on the part of any person concerned, the proposed
transaction is consistent with the policy of each registered investment
company concerned... and the proposed transaction is consistent with the
general purposes of [the 1940 Act].
The sale and redemption of Creation Units of each Fund is on the same terms for
all investors. Creation Units will be sold and redeemed at the Fund’s NAV. Such
transactions do not involve “overreaching” by an affiliated person. Accordingly,
Applicants believe the proposed transactions described herein meet the standards for
relief under Section 17(b) of the 1940 Act because the terms of such proposed
transactions, including the consideration to be paid or received for the Creation
Units: (a) are reasonable and fair and do not involve overreaching on the part of any
person concerned; (b) are consistent with the policies of the Funds and will be
consistent with the policies of each Fund of Funds; and (c) are consistent with the
general purposes of the 1940 Act. The Portfolio Deposit for a Fund will be based on
a standard applicable to all investors and will be valued in the same manner in all
cases.
With respect to the exemptive relief specified below regarding Section 12(d)(1) of
the 1940 Act, relief is requested under Section 12(d)(1)(J). Section 12(d)(1)(J) of the
34

“Request for Comments on Reform of the Regulation of Investment Companies,”
Investment Company Act Release No. 17534 (June 15, 1990), at 84.
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1940 Act provides that the Commission may exempt any person, security or
transaction, or any class or classes of persons, securities or transactions, from any
provision of Section 12(d)(1) if the exemption is consistent with the public interest
and the protection of investors. The limits of Section 12(d)(1) are designed to prevent
a Fund of Funds from overreaching by using its large position in an underlying fund
to exert undue influence to the detriment of the underlying fund. Applicants submit
that these concerns are not present in the proposed transactions and that, in any
event, Applicants have proposed a number of conditions designed to address those
concerns.
Applicants believe that the exemptions requested are necessary and appropriate in
the public interest and consistent with the protection of investors and the purposes
fairly intended by the 1940 Act.
B.

Benefits of the Proposal

The typical ETF allows investors to trade a standardized portfolio of securities in
a size comparable to a share of common stock. Trading in market-basket products is
an important investment strategy due to (a) the widely acknowledged benefits of
diversification and (b) the attraction of baskets selected from a portion of the
broader market that investors may want to incorporate into their portfolio. The
popularity of QQQs, iShares, SPDRs, MidCap SPDRs, DIAMONDS, and Select
Sector SPDRs, all of which are basket products, is ample evidence of the fact that a
basket structure has proven attractive to investors.
1.

Intra-Day Trading

Traditional open-end mutual funds do not provide investors the ability to trade
throughout the day. Shares, which will be listed on the Listing Market, will trade
throughout the Listing Market’s regular trading hours. The price at which Shares
trade will be disciplined by arbitrage opportunities created by the option continually
to purchase or redeem Shares in Creation Units, which should help ensure that
Shares will not trade at a material discount or premium in relation to a Fund’s NAV,
in marked contrast to closed-end investment companies. The continuous ability to
purchase and redeem Shares in Creation Units also means that Share prices in
secondary trading should not ordinarily be materially affected by limited or excess
availability.
2.

Maintaining a Competitive Position in the Global Securities Markets

To maintain a competitive position in global securities markets, U.S. participants
must respond to new developments and encourage the development of new products.
Innovative financial vehicles, such as those to be offered by the Trust, will provide
global investors new opportunities for investment. Applicants believe that by
providing a wide range of investors with actively managed ETFs the proposed Funds
will benefit the markets.
C.

The Product Does Not Raise Concerns
1.

Structure and Operation of the Trust and its Funds

Applicants believe that the structure and operation of the Trust and its Funds will
be very similar to that of the other ETFs currently traded. Applicants believe that
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investors will have a reasonable expectation that all ETFs (whether index-based or
actively managed) will be designed to enable efficient arbitrage and, thereby,
minimize the probability that Shares will trade at a material premium or discount to
the Fund’s NAV.
Applicants have considered the level of transparency in Portfolio Instruments
necessary to allow for efficient arbitrage activity in the Shares.35 After considering a
variety of alternatives, Applicants determined that the best approach to providing a
level of transparency that permits efficient arbitrage without compromising the
statutory and fiduciary responsibilities of the Adviser would be to provide full
transparency of each Fund’s portfolio.
As discussed below, the full transparency of the Fund’s Portfolio Instruments and
the level and detail of information displayed on the Website for each Fund should
ensure an effective arbitrage mechanism. Consequently, Applicants have every
expectation that the Funds will operate very similarly to index-based ETFs
(“Index-ETFs”) and actively managed ETFs currently trading in the secondary
market.
a.

Portfolio Transparency, “Front Running” and “Free Riding”

As discussed throughout this Application, the information about each Fund’s
Portfolio Instruments will be public. In addition, the current value of the Portfolio
Instruments, on a per Share basis, will be disseminated at 15 second intervals
throughout the day. Further, the identity of Deposit Instruments and Redemption
Instruments will be made available to market participants in the same manner and to
the same extent as is provided in connection with Index-ETFs.
Applicants believe that the disclosure of each Fund’s Portfolio Instruments will
not lead to “front running” any more than is the case with ETFs now trading.
Applicants believe that it is unlikely that the announcement of the identities and
quantities of the Funds’ Portfolio Instruments will lead to any market disruption. In
addition, the Conflicts Policies and Procedures and Codes of Ethics of the Adviser
and/or the Sub-Advisers should prevent front-running. Similarly, Applicants believe
that the frequent disclosures of each Fund’s Portfolio Instruments would not lead to
“free riding” (where other persons mirror the Fund’s investment strategies without
paying the Fund’s advisory fees) any more than such disclosures cause this problem
in connection with ETFs now trading.
b.

Liquidity of Portfolio Instruments

The Portfolio Instruments held by each Fund will meet the liquidity requirements
applicable to open-end investment companies. Therefore, Applicants believe that
Authorized Participants and arbitrageurs will have a ready ability to transact in the
35

See “SEC Concept Release: Actively Managed Exchange-Traded Funds,”
Investment Company Act Release No. 25258, at 10 (Nov. 8, 2001) (“[The] high
degree of transparency in the investment operations of an ETF helps arbitrageurs
determine whether to purchase or redeem Creation Units based on the relative
values of the ETF shares in the secondary market and the securities contained in
the ETF’s portfolio”).
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Funds’ Portfolio Instruments and to hedge or synthetically accumulate, and hence
that the arbitrage opportunities offered by the Trust and the Funds will be the same
or as robust as those offered by existing ETFs.
c.

Arbitrage Mechanism

Applicants believe that (i) the arbitrage opportunities offered by the Trust and its
Funds will be the same as those offered by existing ETFs and (ii) the secondary
market prices of the Shares will closely track their respective NAVs. The Commission
has granted exemptive relief to ETFs in large part because their structures enable
efficient arbitrage, thereby minimizing the premium or discount relative to such
ETFs’ NAV. Portfolio transparency has been recognized by market commentators
and analysts, as well as by the Commission itself, to be a fundamental characteristic
of ETFs. This transparency is acknowledged to facilitate the arbitrage mechanism
described in many of the applications for relief submitted by ETFs.
Applicants believe that the design and structure of the Funds and transparency of
each Fund’s Portfolio Instruments will result in an arbitrage mechanism as efficient
and robust as that which now exists for Index-ETFs and actively managed ETFs that
have been granted an exemptive order by the Commission. Therefore, in light of the
full portfolio transparency and efficient arbitrage mechanism inherent in each Fund’s
structure, Applicants submit that the secondary market prices for Shares of such
Funds should trade at prices close to NAV and should reflect the value of each
Fund’s Portfolio Instruments.
2.

Investor Uses and Benefits of Products

Applicants believe that the Trust and its Funds will offer a variety of benefits that
will appeal to individual and institutional investors alike. Some of these benefits
include, among others:
• Provide investors with exposure to the potential for diversification and
potentially above-market return opportunities offered by an actively managed
ETF, as contrasted with Index-ETFs, which can offer only index-limited market
exposure and index-tracking returns.
• Provide investors with exposure to an actively managed portfolio of securities,
through Shares that can be traded throughout the day at prices that reflect
minute-by-minute market conditions rather than end-of-day prices.
• Provide investors with an opportunity to obtain through their brokerage or
advisory relationships a potentially diversified portfolio of securities selected by
the Adviser and/or Sub-Advisers according to such Adviser’s and/or
Sub-Advisers’ investment criteria with significantly lower transaction costs than
if they purchased individual securities.
• Provide investors with a generally more tax-efficient investment than a
comparable mutual fund investment.
• Provide short-term investors with an investment option that will not disrupt the
portfolio management of the Fund.
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• Provide a security that should be freely available in response to market demand.
The last important benefit is that investors will have access to extensive
information regarding the Portfolio Instruments of each Fund, and Deposit and
Redemption Instruments. Applicants believe that this updated information will be
used also by fund analysts, fund evaluation services, financial planners, investment
advisers and Brokers, among others, and will enhance general market knowledge
about each Fund’s Portfolio Instruments, as well as the performance of its Adviser
and/or Sub-Advisers.
Applicants have made every effort to structure the Funds in a way that would not
favor creators, redeemers and arbitrageurs over retail investors buying and selling in
the secondary market. All investors, large and small, will know when changes in each
Fund’s Portfolio Instruments are made and information about such changes will be
made available to all investors at the same time. In addition, neither the Adviser nor
Sub-Advisers will have any latitude to change or specify certain Deposit or
Redemption Instruments to favor an affiliate or any other person.
3.

The Commission Should Grant the Exemptive Relief Requested

In short, Applicants believe that the Trust and the Funds will operate in the same
manner as existing actively managed ETFs, to which the Commission has previously
granted exemptive relief, provide necessary safeguards against shareholder
discrimination and potential conflicts of interest, and create no new and material
regulatory concerns. Applicants submit that the benefits offered to potential investors
are varied and useful, and that the Trust and its Funds are natural candidates for the
requested relief. Based on the foregoing, Applicants respectfully request the relief set
forth below.
V.

REQUEST FOR ORDER
A.

Exemption from the Provisions of Sections 2(a)(32) and 5(a)(1)

Section 5(a)(1) of the 1940 Act defines an “open-end company” as “a management
company which is offering for sale or has outstanding any redeemable security of
which it is the issuer.” The term “redeemable security” is defined in Section 2(a)(32)
of the 1940 Act as:
any security, other than short-term paper, under the terms of which the
holder, upon its presentation to the issuer or to a person designated by the
issuer...is entitled (whether absolutely or only out of surplus) to receive
approximately his proportionate share of the issuer’s current net assets, or the
cash equivalent thereof.
Applicants believe that the Shares could be viewed as satisfying the
Section 2(a)(32) definition of a redeemable security. Shares are securities “under the
terms of which” an owner may receive his proportionate share of the Funds’ current
net assets; the unusual aspect of such Shares is that the terms provide for such a right
to redemption only when an individual Share is aggregated with a specified number
of such other individual Shares that together constitute a redeemable Creation Unit.
Because the redeemable Creation Units of a Fund can be unbundled into individual
Shares that are not individually redeemable, a possible question arises as to whether
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the definitional requirements of a “redeemable security” or an “open-end company”
under the 1940 Act would be met if such individual Shares are viewed as
non-redeemable securities. In light of this possible analysis, Applicants request the
Order to permit the Trust to register as an open-end management investment
company and issue Shares that are redeemable in Creation Units only as described
herein.
Although Shares will not be individually redeemable, because of the arbitrage
possibilities created by the redeemability of Creation Units, Applicants expect that
the market price of individual Shares will not deviate materially from NAV.
The relief requested and the structure described in this Application are the same as
that granted by the Commission in the Active PowerShares Order and certain other
orders (see note 4, supra) permitting the creation of Creation Units described in such
orders to be separated into individual shares which were not redeemable. Applicants
believe that the issues raised in this Application, with respect to Sections 2(a)(32) and
5(a)(1) of the 1940 Act, are the same issues raised in the applications for the
above-mentioned orders and merit the same relief.36 Creation Units will always be
redeemable in accordance with the provisions of the 1940 Act. Owners of Shares may
purchase the requisite number of Shares and tender the resulting Creation Unit for
redemption. Moreover, listing on a Listing Market will afford all holders of Shares
the benefit of intra-day liquidity and continuous disclosure. As noted above, on each
Business Day, before commencement of trading in Shares on the Fund’s Listing
Market, the Fund will disclose on the Website the identities and quantities of the
Portfolio Instruments held by the Fund (or its respective Master Fund) that will form
the basis of the Fund’s calculation of NAV at the end of the Business Day. Since
market participants will be aware, at all times, of each Fund’s Portfolio Instruments
that form the basis for its NAV calculation, the risk of material deviations between
NAV and market price is minimized. Also, each investor is entitled to purchase or
redeem Creation Units rather than trade the individual Shares in the secondary
market, although in certain cases the transaction costs incurred to obtain the
necessary number of individual Shares for accumulation into a Creation Unit will
outweigh the benefits of redemption.
As Applicants have noted above, the Commission has considerable latitude to
issue exemptive orders under Section 6(c) of the 1940 Act, which permits the
Commission to deal with situations not foreseen when the 1940 Act came into effect
in 1940. Applicants believe that the Shares of each Fund may be issued and sold on a
basis consistent with the policies of the 1940 Act and without risk of the abuses
against which the 1940 Act was designed to protect. Applicants further believe that
providing exemptive relief to the Trust and the Funds in order to permit the Trust
and the Funds to register as an open-end investment company and issue redeemable
Creation Units of individual Shares, as described herein, is appropriate in the public
interest and consistent with the protection of investors and the purposes of Section 1
of the 1940 Act, and, accordingly, Applicants hereby request that this Application for
an Order of exemption be granted.
36

The Master Funds will not require relief from Sections 2(a)(32) and 5(a)(1)
because the Master Funds will issue individually redeemable securities.
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Exemption from the Provisions of Section 22(d) and Rule 22c-1

Section 22(d) of the 1940 Act provides in part, that:
[n]o registered investment company shall sell any redeemable security issued
by it to any person except to or through a principal underwriter for
distribution or at a current public offering price described in the
prospectus....
Rule 22c-1 provides in part that:
[n]o registered investment company issuing any redeemable security, no
person designated in such issuer’s prospectus as authorized to consummate
transactions in any such security, and no principal underwriter of, or dealer
in, any such security shall sell, redeem, or repurchase any such security except
at a price based on the current net asset value of such security which is next
computed after receipt of a tender of such security for redemption or of an
order to purchase or sell such security.
Shares of each Fund will be listed on a Listing Market and the Market Makers
will maintain a market for such Shares. Secondary market transactions in Shares
occurring on the Listing Market will be effected at negotiated prices, not on the basis
of NAV next calculated after receipt of any sale order. The Shares will trade on and
away from37 the Listing Market at all times on the basis of the current bid/offer price.
In addition, Applicants will maintain the Website that will include the Prospectus
and SAI, the identities and quantities of the Portfolio Instruments held by the Fund
(or its respective Master Fund) that will form the basis for the Fund’s calculation of
NAV at the end of the Business Day. The purchase and sale of Shares of each Fund
in the secondary market will not, therefore, be accomplished at an offering price
described in the Prospectus, as required by Section 22(d), nor will sales and
repurchases in the secondary market be made at a price based on the current NAV
next computed after receipt of an order, as required by Rule 22c-1.
Based on the facts hereinafter set forth, Applicants respectfully request that the
Commission enter an Order under Section 6(c) of the 1940 Act exempting
Applicants from the provisions of Section 22(d) and Rule 22c-1 to the extent
necessary to permit the trading of Shares of each Fund on and away from the Listing
Market at prices based on bid/ask prices, rather than the NAV of the relevant
Fund.38
While there is little legislative history regarding Section 22(d), its provisions, as
well as those of Rule 22c-1, appear to have been intended (1) to prevent dilution
caused by certain riskless-trading schemes by principal underwriters and contract
37

Consistent with Rule 19c-3 under the Exchange Act, Listing Market members are
not required to effect transactions in Shares through the facilities of the Listing
Market.

38

The Master Funds will not require relief from Section 22(d) or Rule 22c-1 because
shares of the Master Funds will not trade at negotiated prices in the secondary
market.
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dealers, (2) to prevent unjust discrimination or preferential treatment among buyers,
and (3) to ensure an orderly distribution system of shares by contract dealers by
eliminating price competition from non-contract dealers who could offer investors
shares at less than the published sales price and who could pay investors a little more
than the published redemption price.39 The proposing release to Rule 22c-2 (“Mutual
Fund Redemption Fee Rule”) notes that Rule 22c-1 “requires that each redeeming
shareholder receive his pro rata portion of the fund’s net assets.”40
The first two purposes, preventing dilution caused by riskless-trading schemes and
preventing unjust discrimination among buyers, would not seem to be relevant issues
for secondary trading by dealers in Shares of a Fund. Secondary market transactions
in Shares would not cause dilution for owners of such Shares because such
transactions do not involve Fund assets. A dilutive effect could occur only where
transactions directly involving Fund assets take place. Similarly, secondary market
trading in Shares should not create discrimination or preferential treatment among
buyers. To the extent different prices exist during a given trading day, or from day to
day, such variances occur as a result of third-party market forces but do not occur as
a result of unjust or discriminatory manipulation. Outside market forces do not
cause discrimination among buyers by the Funds or any dealers involved in the sale
of Shares.
With respect to the third possible purpose of Section 22(d), anyone may sell Shares
of a Fund and anyone may acquire such Shares either by purchasing or selling them
on a Listing Market or by creating or selling an accumulated Creation Unit (subject
to certain administrative conditions); therefore, no Shareholder should have an
advantage over any other Shareholder in the purchase or sale of such Shares.
Moreover, other clients of the Adviser and any Sub-Adviser will not have a trading
advantage or other advantage over other investors because they will not receive any
information on changes in a Fund’s Portfolio Instruments prior to the public
disclosure thereof. In addition, secondary market transactions in Shares of a Fund
should generally occur at prices at or close to NAV. If the prices for Shares of a Fund
on a Listing Market should fall below the proportionate NAV of the underlying
Fund assets, an investor need only accumulate enough individual Shares of such
Fund to constitute a Creation Unit in order to redeem such Shares at NAV.
Competitive forces in the marketplace should thus ensure that the margin between
NAV and the price for the Shares in the secondary market remains narrow.
Applicants believe that the nature of the markets in the Funds’ Portfolio
Instruments will be the primary determinant of premiums or discounts. Prices in the
secondary market for Shares would, of course, fluctuate based upon the market’s
assessments of price changes in the Portfolio Instruments held in a given Fund.
Applicants believe that the ability to execute a transaction in Shares at an intra-day
trading price has been, and will continue to be, a highly attractive feature to many
39

See Protecting Investors: A Half Century of Investment Company Regulation at 299
– 303, Investment Company Act Release No. 13183 (Apr. 22, 1983).

40

See Mandatory Redemption Fees for Redeemable Fund Securities (Proposing
Release), Investment Company Act Release No. 26375A (March 5, 2004).

I.B. Sample Exemptive Application for Transparent, Actively Managed ETFs

88

investors and offers a key advantage to investors over the once-daily pricing
mechanisms of traditional mutual funds. As has been previously discussed, this
feature would be fully disclosed to investors, and the investors would purchase and
sell Shares in reliance on the efficiency of the market.
On the basis of the foregoing, Applicants believe (1) that the protections intended
to be afforded by Section 22(d) and Rule 22c-1 are adequately addressed by the
proposed methods for creating, redeeming and pricing Creation Units and pricing
and trading Shares, and (2) that the relief requested is appropriate in the public
interest and consistent with the protection of investors and the purposes of Section 1
of the 1940 Act. Accordingly, Applicants hereby request that an Order of exemption
be granted in respect of Section 22(d) and Rule 22c-1.
C.

Exemption from the Provisions of Sections 17(a)(1) and 17(a)(2)

Applicants seek an exemption from Sections 17(a)(1) and 17(a)(2) of the 1940 Act
pursuant to Sections 6(c) and 17(b) of such 1940 Act to allow certain affiliated
persons, and second-tier affiliates to effectuate purchases and redemptions in-kind.
Section 17(a) of the 1940 Act, in general, makes it:
unlawful for any affiliated person or promoter of or principal underwriter for
a registered investment company... or any affiliated person of such a person,
promoter or principal underwriter, acting as principal (1) knowingly to sell
any security or other property to such registered company...unless such sale
involves solely (A) securities of which the buyer is the issuer, (B) securities of
which the seller is the issuer and which are part of a general offering to the
holders of a class of its securities, or (C) securities deposited with the trustee
of a unit investment trust...by the depositor thereof, (2) knowingly to
purchase from such registered company or from any company controlled by
such registered company any security or other property (except securities of
which the seller is the issuer)....
unless the Commission upon application pursuant to Section 17(b) of the 1940 Act
grants an exemption from the provisions of Section 17(a). Therefore, Section 17(a) of
the 1940 Act generally prohibits sales or purchases of securities between a registered
investment company and any affiliated person of such company. Section 17(b)
provides that the Commission will grant such an exemption if evidence establishes
that the terms of the proposed transaction are: (i) fair and reasonable, and do not
involve overreaching on the part of any person concerned; (ii) consistent with the
policy of each registered investment company concerned; and (iii) consistent with the
general purposes of the 1940 Act.
Applicants also are requesting an exemption from Section 17(a) under Section 6(c)
because Section 17(b) could be interpreted to exempt only a single transaction from
Section 17(a) and, as discussed below, there may be a number of transactions by
persons who may be deemed to be affiliates. See, e.g., Keystone Custodian Funds,
Inc., 21 S.E.C. 295 (1945), where the Commission, under Section 6(c) of the 1940
Act, exempted a series of transactions that otherwise would be prohibited by
Section 17(a).
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Section 2(a)(3) of the 1940 Act defines an affiliated person as:
(A) [A]ny person directly or indirectly owning, controlling, or holding with
power to vote, 5 per centum or more of the outstanding voting securities of
such other person; (B) any person 5 per centum or more of whose
outstanding voting securities are directly or indirectly owned, controlled or
held with power to vote, by such other person; (C) any person directly or
indirectly controlling, controlled by, or under common control with, such
other person; (D) any officer, director, partner, copartner, or employee of
such other person; (E)...any investment adviser [of an investment company]
or any member of an advisory board thereof; and (F)...[the depositor of any]
unincorporated investment company not having a board of directors.
Section 2(a)(9) of the 1940 Act defines “control” and includes the following
language regarding a presumption of control:
Any person who owns beneficially, either directly or through one or more
controlled companies, more than 25 per centum of the voting securities of a
company shall be presumed to control such company....
The Funds may be deemed to be controlled by the Adviser or an entity
controlling, controlled by or under common control with the Adviser and hence
affiliated persons of each other. In addition, the Funds may be deemed to be under
common control with any other registered investment company (or series thereof)
advised by the Adviser or an entity controlling, controlled by or under common
control with the Adviser (an “Affiliated Fund”).
If Creation Units of all of the Funds or of one or more particular Funds are held
by twenty or fewer investors, including a Market Maker, some or all of such investors
will be 5% owners of the Trust or such Funds, and one or more investors may hold in
excess of 25% of the Trust or such Funds, as the case may be, and therefore would be
deemed to be affiliates of the Trust or such Funds either under Section 2(a)(3)(A) or
Section 2 (a)(3)(C) of the 1940 Act. Section 17(a)(1) could be read to prohibit these
investors from depositing the Deposit Instruments with a Fund in return for a
Creation Unit (an in-kind purchase), and likewise Section 17(a)(2) could be read to
prohibit such persons from receiving an in-kind redemption from a Fund.
Furthermore, one or more investors, or the Market Maker in connection with such
persons market-making activities, might each accumulate 5% or more of a Fund’s
securities. Additionally, one or more holders of Shares, or Market Maker, might from
time to time, accumulate in excess of 25% of Shares of one or more Funds, and such
persons would therefore be deemed to be affiliates of the Trust and such Funds
under Section 2(a)(3)(C) of the 1940 Act. In addition, there exists a possibility that a
large institutional investor could own 5% or more, or in excess of 25%, of the
outstanding shares of Affiliated Funds making that investor a second-tier affiliate of
a Fund. Applicants request an exemption to permit persons that are affiliated
persons or second-tier affiliates of the Funds solely by virtue of (1) holding 5% or
more, or in excess of 25%, of the outstanding Shares of one or more Funds;
(2) having an affiliation with a person with an ownership interest described in (1); or
(3) holding 5% or more, or more than 25%, of the Shares of one or more Affiliated
Funds, to effectuate purchases and redemptions “in-kind.”
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Applicants assert that no useful purpose would be served by prohibiting the types
of affiliated persons listed above from making in-kind purchases or in-kind
redemptions of Shares of a Fund in Creation Units. The deposit procedures for both
in-kind purchases and in-kind redemptions of Creation Units will be effected in
exactly the same manner, regardless of the size or number of the purchases or
redemptions of Creation Units. Deposit Instruments and Redemption Instruments
will be valued in the same manner as Portfolio Instruments currently held by the
relevant Funds, or their respective Master Funds, and will be valued in this same
manner, regardless of the identity of the purchaser or redeemer. Applicants submit
that any consideration paid from the types of affiliated persons listed above for the
purchase or redemption, including in-kind purchases and in-kind redemptions, of
Shares directly from a Fund will be based on the NAV of such Fund in accordance
with the policies and procedures set forth in the Fund’s registration statement.
Applicants do not believe that in-kind purchases and redemptions will result in
abusive self-dealing or overreaching, but rather assert that such procedures will be
implemented consistently with the Funds’ objectives and with the general purposes of
the 1940 Act. Applicants believe that in-kind purchases and redemptions will be
made on terms reasonable to Applicants and any affiliated persons because they will
be valued pursuant to verifiable objective standards. The method of valuing Portfolio
Instruments held by a Fund is the same as that used for calculating in-kind purchase
or redemption values and, therefore, creates no opportunity for affiliated persons or
second-tier affiliates of Applicants to effect a transaction detrimental to the other
holders of Shares of that Fund. Similarly, Applicants believe that using the same
standards for valuing Portfolio Instruments held by a Fund as are used for
calculating in-kind redemptions or purchases will ensure that the Fund’s NAV will
not be adversely affected by such securities transactions.
Applicants also seek an exemption from Sections 17(a)(1) and (2) to permit sales
of Shares by any Fund to a Fund of Funds and purchases of Shares by a Fund from
a redeeming Fund of Funds, and the in-kind transactions that would accompany
such sales and purchases.41 In this regard, Applicants observe that a Fund of Funds
that relies on the Section 12(d)(1) relief requested herein could potentially own 5% or
more of the Shares of a Fund. Under these and other circumstances, the Fund could
be deemed to be an affiliated person of the Fund of Funds, and the Fund of Funds
could be deemed to be an affiliated person of the Funds. To the extent that a Fund

41

To the extent that purchases and sales of Shares of a Fund occur in the secondary
market (and not through principal transactions directly between a Fund of Funds
and a Fund), relief from Section 17(a) would not be necessary. The requested relief
is intended to cover, however, transactions directly between Funds and Funds of
Funds. Applicants are not seeking relief from Section 17(a) for, and the requested
relief will not apply to, transactions where a Fund could be deemed an affiliated
person, or second-tier affiliate of a Fund of Funds because the Adviser, or an
entity controlling, controlled by or under common control with the Adviser is also
an investment adviser to the Fund of Funds.
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and a Fund of Funds are so affiliated, sale of Shares by the Fund to the Fund of
Funds and purchase of Shares by the Fund from a redeeming Fund of Funds may be
deemed to violate Section 17(a) of the 1940 Act.42
Applicants submit that the terms of the sale of Shares and redemption of Shares
from a Fund to a Fund of Funds, including any consideration to be paid or received,
are reasonable and fair and do not involve overreaching. Section 17(a) of the 1940
Act is intended to prohibit certain affiliated persons in a position of influence over
an investment company from furthering their own interests by selling property that
they own to an investment company at an inflated price, purchasing property from
an investment company at less than its fair value, or selling or purchasing property
on terms that involve overreaching by an affiliated person. Shares of Funds, however,
including with respect to Funds of Funds, will be issued and redeemed by the Funds
at their NAV. Any Fund of Funds that purchases (or redeems) Creation Units of a
Fund, therefore, will do so at the Fund’s NAV, which is the same consideration paid
(or received) by any other investor purchasing (or redeeming) Shares.
Further, no Fund of Funds will be compelled to invest in a Fund, and a Fund may
choose to reject a direct purchase of Shares in Creation Units by a Fund of Funds.
To the extent that a Fund of Funds purchases Shares in the secondary market, a
Fund would still retain its ability to reject initial purchases of Shares made in reliance
on the requested Order by declining to enter into the FOF Participation Agreement
prior to any investment by a Fund of Funds in excess of the limits of
Section 12(d)(1)(A). Rather, the proposed arrangements will be consistent with the
policies of each Fund and each Fund of Funds involved.43
Shares of the Funds will be sold to the Funds of Funds, and redeemed from the
Funds of Funds by the Funds, on the same basis, and in accordance with the same
policies, as apply to transactions by all other investors. Any investment by a Fund of
Funds in Shares of the Funds will be effected in accordance with the investment
restrictions, and consistent with the investment objectives and policies, of the relevant
Fund of Funds. Accordingly, Applicants respectfully request relief to permit the
proposed purchases and redemptions of Creation Units of Shares by Funds of Funds.
In addition to the customary relief from the requirements of Sections 17(a)(1) and
17(a)(2) permitting in-kind creations and redemptions by investors who are affiliates of
a Fund by virtue of holding more that 5% or 25% of the Fund’s shares, to the extent
42

Applicants acknowledge that receipt of any compensation by (a) an affiliated
person of a Fund of Funds, or a second-tier affiliate, for the purchase by the Fund
of Funds of Shares or (b) an affiliated person of a Fund, or an affiliated person of
such person, for the sale by the Fund of its Shares to a Fund of Funds may be
prohibited by Section 17(e)(1) of the 1940 Act. The FOF Participation Agreement
will include this acknowledgement.

43

The FOF Participation Agreement will require any Fund of Funds that purchases
Creation Units directly from a Fund to represent that the purchase of Creation
Units from a Fund by a Fund of Funds will be accomplished in compliance with
the investment restrictions of the Fund of Funds and will be consistent with the
investment policies set forth in the Fund of Funds’ registration statement.
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that a Fund operates in a master-feeder structure, Applicants also request relief
permitting the Feeder Funds to engage in in-kind creations and redemptions with the
applicable Master Fund. To the extent that a creation or redemption by a Feeder Fund
would be deemed a purchase or sale of portfolio securities by the Feeder Fund, the
customary Sections 17(a)(1) and 17(a)(2) relief would not be sufficient to permit such
transactions because the Feeder Funds and the applicable Master Fund could also be
affiliated by virtue of having the same investment adviser. However, as with the
customary Section 17 relief, Applicants believe that in-kind creations and redemptions
between a Feeder Fund and a Master Fund advised by the same investment adviser do
not involve “overreaching” by an affiliated person. Such transactions will occur only at
the Feeder Fund’s proportionate share of the Master Fund’s net assets, and the
distributed securities will be valued in the same manner as they are valued for the
purposes of calculating the applicable Master Fund’s NAV.44 Further, all such
transactions will be effected with respect to pre-determined securities and on the same
terms with respect to all investors. Finally, such transaction would only occur as a result
of, and to effectuate, a creation or redemption transaction between the Feeder Fund and
a third-party investor. In effect, the Feeder Fund will serve as a conduit through which
creation and redemption orders by Authorized Participants will be effected.
For the reasons set forth above, Applicants believe that: (i) with respect to the relief
requested pursuant to Section 17(b), the proposed transactions are fair and reasonable,
and do not involve overreaching on the part of any person concerned, the proposed
transactions are consistent with the policies of each Fund and will be consistent with
the policies of each Fund of Funds, and that the proposed transactions are consistent
with the general purposes of the 1940 Act; and (ii) with respect to the relief requested
pursuant to Section 6(c), the requested exemption for the proposed transactions is
appropriate in the public interest and consistent with the protection of investors and
the purposes fairly intended by the policy and provisions of the 1940 Act.45
D.

Exemption from the Provisions of Section 22(e)

Applicants seek an exemption from the seven-day redemption delivery
requirement of Section 22(e) of the 1940 Act for certain Foreign and Global Funds
under the circumstances described below.46
44

Fund directors and investment advisers are subject to strict fiduciary duties under
federal and state law and to specific requirements relating to valuation and
redemptions.

45

As the staff has recognized in the past, there are benefits to redemptions in-kind,
and redemptions in-kind involving affiliated persons can be effected fairly without
implicating the concerns underlying Section 17(a) under certain circumstances.
See, e.g., Signature Financial Group, Inc., SEC Staff No-Action Letter
(December 28, 1999).

46

The requested exemption from Section 22(e) of the 1940 Act would only apply to
in-kind redemptions by the Feeder Funds, and other feeder funds, including feeder
funds invested in the same Master Fund as a Feeder Fund, could not rely on the
exemption.
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Section 22(e) provides that, except under circumstances not relevant to this
request47:
No registered company shall suspend the right of redemption, or postpone the date
of payment or satisfaction upon redemption of any redeemable security in
accordance with its terms for more than seven days after the tender of such security
to the company or its agent designated for that purpose for redemption...
Applicants observe that the settlement of redemptions of Creation Units of the
Foreign Funds and Global Funds is contingent not only on the settlement cycle of
the U.S. securities markets but also on the delivery cycles present in foreign markets
in which those Funds, or their respective Master Funds, invest. Applicants have been
advised that, under certain circumstances, the delivery cycles for transferring
Portfolio Instruments to redeeming investors, coupled with local market holiday
schedules, will require a delivery process of up to fifteen (15) calendar days, rather
than the seven (7) calendar days required by Section 22(e). Therefore, Applicants
request relief from Section 22(e) in order to provide payment or satisfaction of
redemptions within the maximum number of calendar days required for such
payment or satisfaction in the principal local markets where transactions in the
Portfolio Instruments of each Foreign Fund or Global Fund, or its respective Master
Fund, customarily clear and settle, but in all cases no later than fifteen (15) days
following the tender of a Creation Unit. With respect to Funds that are Foreign
Funds or Global Funds, or their respective Master Funds, Applicants seek the relief
from Section 22(e) of the 1940 Act only to the extent that circumstances exist similar
to those described herein. In the past, settlement in certain countries in which a Fund
may invest, including Russia, has extended to 15 calendar days.
The SAI will disclose those local holidays (over the period of at least one year
following the date thereof), if any, that are expected to prevent the delivery of
redemption proceeds in seven calendar days and the maximum number of days, up to
15 calendar days, needed to deliver the proceeds for each affected Foreign Fund or
Global Fund.
Except as disclosed in the SAI for any Fund for analogous dates in subsequent
years, deliveries of redemption proceeds by the Foreign Funds or Global Funds
relating to those countries or regions are expected to be made within seven (7) days.
Applicants submit that Congress adopted Section 22(e) of the 1940 Act to prevent
unreasonable, undisclosed or unforeseen delays in the actual payment of redemption
proceeds. Applicants propose that allowing redemption payments for Creation Units
of a Fund to be made within 15 calendar days would not be inconsistent with the
spirit and intent of Section 22(e). Applicants suggest that a redemption payment
occurring within 15 calendar days following a redemption request would adequately
afford investor protection.
47

Applicants acknowledge that no relief obtained from the requirements of
Section 22(e) of the 1940 Act will affect any obligations that it may otherwise have
under Rule 15c6-1 under the Exchange Act. Rule 15c6-1 requires that most
securities transactions be settled within three business days of the trade date.
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Applicants desire to incorporate the creation and redemption mechanism for
Creation Units of each Fund as much as possible into the processing and settlement
cycles for securities deliveries currently practicable in the principal market(s) for the
Portfolio Instruments of a given Fund, or its respective Master Fund. Currently,
Applicants believe that no significant additional system or operational procedures
will be needed to purchase or redeem Creation Units beyond those already generally
in place in the relevant jurisdiction. Applicants believe that this approach may make
creations and redemptions of Creation Units less costly to administer, enhance the
appeal of the product to institutional participants, and thereby promote the liquidity
of Shares in the secondary market with benefits to all holders thereof. As noted
above, Applicants may utilize in-kind redemptions (although, as noted above, cash
redemptions, subject to a somewhat higher redemption Transaction Fee, may be
required in respect of certain Funds). Applicants are not seeking relief from
Section 22(e) with respect to Foreign Funds and Global Funds, or their respective
Master Funds, that do not effect redemptions in-kind.
Applicants, if using a master-feeder structure, will operate in substantially the
same manner. In the case of an in-kind redemption from a Feeder Fund, as discussed
herein, the Feeder Fund would make a corresponding redemption from the Master
Fund. Applicants do not believe the master-feeder structure would have any impact
on the delivery cycle.
As a practical matter, any cash redemption could reduce the proportion of the
most liquid assets held by the Master Fund, but no more so than any investment
company — as shares are redeemed, there is potentially a reduction in the most
liquid assets in a portfolio. Applicants do not believe that shareholders of the Feeder
Funds will be disadvantaged relative to shareholders of other feeder funds. In each
case redeeming Feeder Fund shareholders, through their Authorized Participant, will
receive Redemption Instruments and cash, if any, equal in value to the next
calculated NAV. Further, the list of Redemption Instruments that a redeemer will
receive from a Feeder Fund will be published daily.
If the requested relief is granted, Applicants intend to disclose in the SAI and all
relevant sales literature that redemption payments will be effected within the specified
number of calendar days, up to a maximum of 15 calendar days, following the date
on which a request for redemption in proper form is made. Given the rationale for
what amounts to a delay typically of a few days in the redemption process on certain
occasions and given the facts as recited above, Applicants believe that the redemption
mechanism described above will not lead to unreasonable, undisclosed or unforeseen
delays in the redemption process. Applicants assert that the request for relief from
the strict seven (7) day rule imposed by Section 22(e) is not inconsistent with the
standards articulated in Section 6(c). Given the facts as recited above, Applicants
believe that the granting of the requested relief is consistent with the protection of
investors and the purposes fairly intended by the policies and provisions of the 1940
Act. Applicants note that exemptive relief from Section 22(e) substantially identical
to the relief sought in this Application was obtained in prior exemptive relief,
including the Prior Orders.
On the basis of the foregoing, Applicants believe that (i) the protections intended to
be afforded by Section 22(e) are adequately addressed by the proposed method and
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securities delivery cycles for redeeming Creation Units and (ii) the relief requested is
appropriate in the public interest and consistent with the protection of investors and
the purposes fairly intended by the policy and provisions of the 1940 Act.
E.

Exemptions from the Provisions of Section 12(d)(1)

As noted above, Applicants are requesting relief from the provisions of
Sections 12(d)(1)(A) and 12(d)(1)(B) for two distinct purposes. First, Applicants are
seeking Fund of Funds Relief to permit Funds of Funds to acquire Shares of the
Funds in excess of the limits set forth in Section 12(d)(1)(A) and 12(d)(1)(B). Second,
Applicants are seeking Master-Feeder Relief to permit the Feeder Funds to engage in
in-kind securities transactions with corresponding Master Funds.
First, Applicants request an exemption to permit Investing Management
Companies and Investing Trusts registered under the 1940 Act that are not
sponsored or advised by the Adviser or any entity controlling, controlled by, or under
common control with the Adviser and are not part of the same “group of investment
companies,” as defined in Section 12(d)(1)(G)(ii) of the 1940 Act, as the Trusts to
acquire Shares of a Fund beyond the limits of Section 12(d)(l)(A). Applicants also
seek an exemption to permit the Funds and/or a Broker to sell Shares to Funds of
Funds beyond the limits of Section 12(d)(1)(B) of the 1940 Act. Funds of Funds do
not include the Funds. Each Investing Management Company will be advised by an
investment adviser within the meaning of Section 2(a)(20)(A) of the 1940 Act (“Fund
of Funds’ Adviser”) and may be sub-advised by investment adviser(s) within the
meaning of Section 2(a)(20)(B) of the 1940 Act (“Fund of Funds’ Sub-Adviser”). Any
Fund of Funds’ Adviser will be registered as an investment adviser under the
Advisers Act. A Fund of Funds’ Sub-Adviser will be registered as an investment
adviser under the Advisers Act or not subject to such registration. Each Investing
Trust will have a Sponsor.48
Applicants are requesting an order under Section 12(d)(1)(J) of the 1940 Act
exempting certain transactions involving the Funds from Sections 12(d)(1)(A) and
12(d)(1)(B) of the 1940 Act, and under Sections 6(c) and 17(b) of the 1940 Act
exempting certain transactions involving the Funds from Section 17(a) of the 1940
Act. The requested exemption would permit the Funds of Funds to acquire Shares in
each of the Funds beyond the limitations in Section 12(d)(l)(A).
Section 12(d)(1)(A) of the 1940 Act prohibits a registered investment company
from acquiring securities of an investment company if such securities represent more
than 3% of the total outstanding voting stock of the acquired company, more than
5% of the total assets of the acquiring company, or, together with the securities of
any other investment companies, more than 10% of the total assets of the acquiring
company. Section 12(d)(1)(B) of the 1940 Act prohibits a registered open-end
investment company, its principal underwriter and any Broker from selling the
investment company’s shares to another investment company if the sale will cause the
acquiring company to own more than 3% of the acquired company’s voting stock, or
48

No Fund of Funds’ Adviser or Sponsor will control, be controlled by, or be under
common control with the Adviser.
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if the sale will cause more than 10% of the acquired company’s voting stock to be
owned by investment companies generally. Applicants request relief to permit Funds
of Funds to acquire Shares in excess of the limits in Section 12(d)(1)(A) of the 1940
Act and to permit the Funds, their principal underwriters and any Brokers to sell
Shares to Funds of Funds in excess of the limits in Section 12(d)(1)(B) of the 1940
Act. Section 12(d)(1)(J) of the 1940 Act states that the Commission may
conditionally or unconditionally exempt any person, security or transaction, or any
class or classes of persons, securities, or transactions from any provision of
Section 12(d)(1) to the extent that such exemption is consistent with the public
interest and the protection of investors.
Second, Applicants are seeking relief from Sections 12(d)(1)(A) and 12(d)(1) (B) to
the extent necessary to permit the Feeder Funds to perform creations and
redemptions of Shares in-kind in a master-feeder structure. This structure is
substantially identical to traditional master-feeder structures permitted pursuant to
the exception provided in Section 12(d)(1)(E). Section 12(d)(1)(E) provides that
the percentage limitations of Section 12(d)(1)(A) and 12(d)(1)(B) shall not apply to a
security issued by an investment company (in this case, the shares of the applicable
Master Fund) if, among other things, that security is the only investment security
held by the Feeder Fund. Applicants believe the proposed master-feeder structure
complies with Section 12(d)(1)(E) because each Feeder Fund will hold only
investment securities issued by its corresponding Master Fund; however, the Feeder
Funds may receive securities other than securities of their corresponding Master
Fund if a Feeder Fund accepts an in-kind creation.49 Applicants do not believe that
the securities involved in the in-kind transactions will ever be “held” on the books of
a Feeder Fund because the Feeder Fund is merely acting as a conduit through which
securities are delivered from the investor to the Master Fund and the securities
received are never settled to the Feeder Fund. However, there is potentially a
hypothetical moment when accepting or distributing securities in-kind that such
securities could be deemed “held” by a Feeder Fund. As a result, to the extent that a
Feeder Fund may be deemed to be holding both shares of the Master Fund and, for
a hypothetical moment in the course of a creation or redemption, other securities,
Applicants are requesting appropriate relief from Section 12(d)(1)(A) and
12(d)(1)(B). The Feeder Funds would operate in compliance with all other provisions
of Section 12(d)(1)(E).
1.

Concerns Underlying Sections 12(d)(1)(A) and (B)

Congress enacted Section 12(d)(1) of the 1940 Act to prevent one investment
company from buying control of another investment company.50 In enacting
Section 12(d)(1), Congress sought to ensure that the acquiring investment company
49

See Signature Financial Group, Inc., supra note 45 (Funds using a master-feeder
structure sought no-action relief from Section 17(a) of the 1940 Act to permit
in-kind redemptions between the master and the feeder. There was no request for,
and thus no relief from, Section 12(d)(1).)

50

Hearing on H.R. 10065 Before the Subcomm. of the Comm. on Interstate and
Foreign Commerce, 76th Cong., 3d Sess., at 113 (1940).
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had no “effective voice” in the other investment company.51 As originally proposed,
Section 12(d)(1) would have prohibited any investment by an investment company in
another investment company. Congress relaxed the prohibition in the Section’s final
version, presumably because there was some concern that an investment company
should not be prohibited from taking advantage of a good investment just because
the investment was another investment company.
“[Y]ou may get situations where one investment company may think that the
securities of another investment company are a good buy and it was not
thought advisable to freeze that type of purchase”52
Congress tightened Section 12(d)(1)’s restrictions in 1970 to address certain abuses
perceived to be associated with the development of fund holding companies (i.e.,
funds that primarily invest in other investment companies).53 These abuses included:
(1) undue influence such as through the threat of large-scale redemptions of the
acquired fund’s shares; (2) layering of fees and expenses (such as sales loads, advisory
fees and administrative costs); (3) “largely illusory” diversification benefits; and
(4) unnecessary complexity. The Commission identified these abuses in its 1966
report to Congress, titled Public Policy Implications of Investment Company Growth
(“PPI Report”).54
Applicants propose a number of conditions designed to address these concerns.
Certain of Applicants’ proposed conditions address the concerns about large-scale
redemptions identified in the PPI Report, particularly those regarding the potential
for undue influence. Condition B.1 limits the ability of a Fund of Funds’ Advisory
Group55, and a Fund of Funds’ Sub-Advisory Group56 to control a Fund within the
51

Hearing on S. 3580 Before the Subcomm. of the Comm. On Banking and
Currency, 76th Cong., 3d Sess., at 1114 (1940).

52

House Hearing, 76th Cong., 3d Sess., at 112 (1940) (testimony of David Schenker).

53

See H.R Rep. No 91-1382, 91st Cong, 2d Sess., at 11 (1970).

54

Report of the Securities and Exchange Commission on the Public Policy
Implications of Investment Company Growth, H.R. Rep. No. 2337, 89th Cong., 2d
Sess., 311 – 324 (1966).
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For purposes of this Application, the “Fund of Funds’ Advisory Group” is defined
as the Fund of Funds’ Adviser, Sponsor, any person controlling, controlled by, or
under common control with the Fund of Funds’ Adviser or Sponsor, and any
investment company and any issuer that would be an investment company but for
Section 3(c)(1) or 3(c)(7) of the 1940 Act that is advised or sponsored by the Fund
of Funds’ Adviser, the Sponsor, or any person controlling, controlled by, or under
common control with the Fund of Funds’ Adviser or Sponsor.

56

A “Fund of Funds’ Sub-Advisory Group” is defined as the Fund of Funds’
Sub-Adviser, any person controlling, controlled by or under common control with
the Fund of Funds’ Sub-Adviser, and any investment company or issuer that
would be an investment company but for Section 3(c)(1) or 3(c)(7) of the 1940 Act
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meaning of Section 2(a)(9) of the 1940 Act. Any Fund of Funds’ Adviser or Fund of
Funds’ Sub-Adviser will be registered under the Advisers 1940 Act. For purposes of
this Application, a “Fund of Funds’ Affiliate” is defined as any Fund of Funds’
Adviser, Fund of Funds’ Sub-Adviser, Sponsor, promoter, or principal underwriter
of a Fund of Funds, and any person controlling, controlled by, or under common
control with any of those entities.
Condition B.2 prohibits Funds of Funds and Fund of Funds’ Affiliates from
causing an investment by a Fund of Funds in a Fund to influence the terms of
services or transactions between the Fund of Funds or a Fund of Funds’ Affiliate
and the Fund or a Fund Affiliate57.
Conditions B.3, B.4, B.6, B.7 and B.8 are also designed to address the potential for
a Fund of Funds and certain affiliates of a Fund of Funds to exercise undue
influence over a Fund and certain of its affiliates. For purposes of this Application,
an “Underwriting Affiliate” is a principal underwriter in any underwriting or selling
syndicate that is an officer, director, member of an advisory board, Fund of Funds’
Adviser, Fund of Funds’ Sub-Adviser, Sponsor or employee of the Fund of Funds,
or a person of which any such officer, director, member of an advisory board, Fund
of Funds’ Adviser, Fund of Funds’ Sub-Adviser, Sponsor or employee is an affiliated
person, except any person whose relationship to the Fund is covered by Section 10(f)
of the 1940 Act is not an Underwriting Affiliate. Also, an offering of securities
during the existence of an underwriting or selling syndicate of which a principal
underwriter is an Underwriting Affiliate is an “Affiliated Underwriting.”
Condition B.9 is intended to insure that the Fund’s Board and the Adviser, as well
as the Fund of Funds’ board of directors and investment adviser, or trustee and
Sponsor, as applicable, understand the terms and conditions of the Order and agree
to fulfill their responsibilities under the Order. A representation to this effect is
required to be included in the FOF Participation Agreement which must be in effect
between the Fund and a Fund of Funds before an investment is made in excess of
Section 12(d)(1)(A).
A Fund would retain its right to reject any initial investment by a Fund of Funds
in excess of the limits in Section 12(d)(1)(A) of the 1940 Act by declining to execute
the FOF Participation Agreement with the Fund of Funds.
With respect to concerns regarding layering of fees and expenses, Applicants
propose several conditions. Under condition B.10, before approving any advisory
contract under Section 15 of the 1940 Act, the board of directors or trustees of any
Investing Management Company, including a majority of the disinterested directors
or trustees as defined in Section 2(a)(19) of the 1940 Act (“independent Board
(or portion of such investment company or issuer) advised or sponsored by the
Fund of Funds’ Sub-Adviser or any person controlling, controlled by or under
common control with the Fund of Funds’ Sub-Adviser.
57

A “Fund Affiliate” is defined as the Adviser, Sub-Adviser, promoter or principal
underwriter of a Fund, or any person controlling, controlled by, or under
common control with any of those entities.
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members”), will be required to find that the advisory fees charged under the
contract(s) are based on services provided that will be in addition to, rather than
duplicative of, services provided under the advisory contract(s) of any Fund in which
the Investing Management Company may invest. These findings and their basis will
be recorded fully in the minute books of the Fund of Funds.
As mentioned above, Shares are sold without sales charges.58 In addition to
condition B.10 discussed above, conditions B.5 and B.11 of the requested Order are
designed to prevent unnecessary duplication or layering of sales charges and other
costs. Under condition B.5, a Fund of Funds’ Adviser or a Fund of Funds’ trustee or
Sponsor, as applicable, will waive fees otherwise payable to it by the Fund of Funds
in an amount at least equal to any non-advisory fee compensation received by the
Fund of Funds’ Adviser, trustee or Sponsor, or an affiliated person of the Fund of
Funds’ Adviser, trustee or Sponsor, from a Fund in connection with the investment
by the Fund of Funds in the Fund. In addition, the Fund of Funds’ Sub-Adviser will
waive fees otherwise payable to it by the Fund of Funds in an amount at least equal
to any non-advisory fee compensation received by the Fund of Funds’ Sub-Adviser
or an affiliated person of the Fund of Funds’ Sub-Adviser, from a Fund in
connection with the investment by the Fund of Funds in the Fund made at the
direction of the Fund of Funds’ Sub-Adviser. Condition B.11 prevents any sales
charges or service fees on shares of a Fund of Funds from exceeding the limits
applicable to a fund of funds as set forth in NASD Conduct Rule 2830.59
In order to address concerns about complexity, Applicants propose condition
B.12, which provides that no Fund may acquire securities of any investment
company or company relying on Sections 3(c)(1) or 3(c)(7) of the 1940 Act in excess
of the limits contained in Section 12(d)(1)(A) of the 1940 Act, other than a
Wholly-Owned Subsidiary of the Fund, and except to the extent permitted by
exemptive relief from the Commission permitting a Fund, or its respective Master
Fund, to purchase shares of other investment companies for short-term cash
management purposes or pursuant to the Master-Feeder Relief. The FOF
Participation Agreement will also include an acknowledgement from the Fund of
Funds that it may rely on the requested Order only to invest in the Funds and not in
any other investment company.
As noted above, the Funds, or their respective Master Funds, may invest in
Wholly-Owned Subsidiaries to pursue their investment objectives and/or for the
purpose of assuring that the Funds qualify as RICs under Subchapter M of the
Internal Revenue Code of 1986. The use of a Wholly-Owned Subsidiary in this
limited context and for this limited purpose does not raise the concerns about undue
influence, layering of fees and complex structures that Section 12(d)(1) was designed
to prevent. Applicants represent that: (1) a Fund is the sole legal and beneficial owner
58

Applicants note that customary brokerage commissions may be charged for
secondary market transactions in Shares.

59

Any references to NASD Conduct Rule 2830 include any successor or replacement
rule to NASD Conduct Rule 2830 that may be adopted by the Financial Industry
Regulatory Authority.
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of its Wholly-Owned Subsidiary, which addresses any concerns regarding pyramiding
of voting control as a means of undue influence; (2) the Adviser or Sub-Adviser will
manage the investments of both a Fund and its Wholly-Owned Subsidiary, thus
further eliminating any concerns over undue influence by the Adviser or
Sub-Adviser; (3) each Fund is aware that its investment in a Wholly-Owned
Subsidiary enables the Fund to continue to qualify as a RIC; and (4) there is no
inappropriate layering of fees and expenses as a result of a Fund investing in a
Wholly-Owned Subsidiary. A Fund, or its respective Master Fund, that invests in a
Wholly-Owned Subsidiary will consolidate its financial statements with the
Wholly-Owned Subsidiary’s financial statements, provided that U.S. GAAP or other
applicable accounting standards permit consolidation. In assessing compliance with
the asset coverage requirements under Section 18(f) of the 1940 Act, a Fund, or its
respective Master Fund, will deem the assets, liabilities and indebtedness of a
Wholly-Owned Subsidiary in which the Fund, or its respective Master Fund, invests
as its own. In addition, the expenses of the Wholly-Owned Subsidiary are included in
the total annual fund operating expenses in the prospectus of the relevant Fund. A
Wholly-Owned Subsidiary may rely on Sections 3(c)(1) or 3(c)(7) of the 1940 Act to
exempt it from registration as an investment company.
Based upon the foregoing, Applicants believe that it is appropriate, in the public
interest and consistent with the protection of investors and the purposes fairly
intended by the policy and provisions of the 1940 Act to issue an order pursuant to
Section 12(d)(1)(J) for an exemption from the provisions of Sections 12(d)(1)(A) and
12(d)(1)(B).
VI.

EXPRESS CONDITIONS TO THIS APPLICATION

Applicants agree that any Order of the Commission granting the requested relief
will be subject to the following conditions:
A.

Actively-Managed Exchange-Traded Fund Relief
1.

The requested relief to permit ETF operations will expire on the
effective date of any Commission rule under the 1940 Act that provides
relief permitting the operation of actively managed ETFs, other than
the Master Feeder Relief.

2.

As long as a Fund operates in reliance on the requested Order, the
Shares of such Fund will be listed on a Listing Market.

3.

Neither the Trust nor any Fund will be advertised or marketed as an
open-end investment company or a mutual fund. Any advertising
material that describes the purchase or sale of Creation Units or refers
to redeemability will prominently disclose that Shares are not
individually redeemable and that owners of Shares may acquire Shares
from the Fund and tender Shares for redemption to the Fund in
Creation Units only.
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4.

The Website, which is and will be publicly accessible at no charge, will
contain, on a per Share basis for the Fund, the prior Business Day’s
NAV and the market closing price or Bid/Ask Price of the Shares, and a
calculation of the premium or discount of the market closing price or
Bid/Ask Price against such NAV.

5.

No Adviser or Sub-Adviser, directly or indirectly, will cause any
Authorized Participant (or any investor on whose behalf an Authorized
Participant may transact with the Fund) to acquire any Deposit
Instrument for the Fund, or its respective Master Fund, through a
transaction in which the Fund could not engage directly.

6.

On each Business Day, before the commencement of trading in Shares
on the Fund’s Listing Market, the Fund will disclose on the Website the
identities and quantities of the Portfolio Instruments held by the Fund
(or its respective Master Fund) that will form the basis of the Fund’s
calculation of NAV at the end of the Business Day.

Section 12(d)(1) Relief
1.

The members of the Fund of Funds’ Advisory Group will not control
(individually or in the aggregate) a Fund (or its respective Master Fund)
within the meaning of Section 2(a)(9) of the 1940 Act. The members of
the Fund of Funds’ Sub-Advisory Group will not control (individually
or in the aggregate) a Fund (or its respective Master Fund) within the
meaning of Section 2(a)(9) of the 1940 Act. If, as a result of a decrease
in the outstanding voting securities of a Fund, the Fund of Funds’
Advisory Group or the Fund of Funds’ Sub-Advisory Group, each in
the aggregate, becomes a holder of more than 25 percent of the
outstanding voting securities of a Fund, it will vote its voting securities
of the Fund in the same proportion as the vote of all other holders of
the Fund’s voting securities. This condition does not apply to the Fund
of Funds’ Sub-Advisory Group with respect to a Fund (or its respective
Master Fund) for which the Fund of Funds’ Sub-Adviser or a person
controlling, controlled by or under common control with the Fund of
Funds’ Sub-Adviser acts as the investment adviser within the meaning
of Section 2(a)(20)(A) of the 1940 Act.

2.

No Fund of Funds or a Fund of Funds’ Affiliate will cause any existing
or potential investment by the Fund of Funds in a Fund to influence
the terms of any services or transactions between the Fund of Funds or
a Fund of Funds’ Affiliate and the Fund (or its respective Master
Fund) or a Fund Affiliate.

3.

The board of directors or trustees of an Investing Management
Company, including a majority of the independent directors or trustees,
will adopt procedures reasonably designed to ensure that the Fund of
Funds’ Adviser and any Fund of Funds’ Sub-Adviser are conducting
the investment program of the Investing Management Company

I.B. Sample Exemptive Application for Transparent, Actively Managed ETFs

102

without taking into account any consideration received by the Investing
Management Company or a Fund of Funds’ Affiliate from a Fund (or
its respective Master Fund) or a Fund Affiliate in connection with any
services or transactions.
4.

Once an investment by a Fund of Funds in the Shares of a Fund
exceeds the limit in Section 12(d)(1)(A)(i) of the 1940 Act, the Board of
the Fund (or its respective Master Fund), including a majority of the
independent Board members, will determine that any consideration
paid by the Fund (or its respective Master Fund) to the Fund of Funds
or a Fund of Funds’ Affiliate in connection with any services or
transactions: (i) is fair and reasonable in relation to the nature and
quality of the services and benefits received by the Fund (or its
respective Master Fund); (ii) is within the range of consideration that
the Fund (or its respective Master Fund) would be required to pay to
another unaffiliated entity in connection with the same services or
transactions; and (iii) does not involve overreaching on the part of any
person concerned. This condition does not apply with respect to any
services or transactions between a Fund (or its respective Master Fund)
and its investment adviser(s), or any person controlling, controlled by or
under common control with such investment adviser(s).

5.

The Fund of Funds’ Adviser, or trustee or Sponsor of an Investing
Trust, as applicable, will waive fees otherwise payable to it by the Fund
of Funds in an amount at least equal to any compensation (including
fees received pursuant to any plan adopted by a Fund (or its respective
Master Fund) pursuant to Rule 12b-l under the 1940 Act) received from
a Fund (or its respective Master Fund) by the Fund of Funds’ Adviser,
or trustee or Sponsor of the Investing Trust, or an affiliated person of
the Fund of Funds’ Adviser, or trustee or Sponsor of the Investing
Trust, other than any advisory fees paid to the Fund of Funds’ Adviser,
or trustee or Sponsor of an Investing Trust, or its affiliated person by
the Fund (or its respective Master Fund), in connection with the
investment by the Fund of Funds in the Fund. Any Fund of Funds’
Sub-Adviser will waive fees otherwise payable to the Fund of Funds’
Sub-Adviser, directly or indirectly, by the Investing Management
Company in an amount at least equal to any compensation received
from a Fund (or its respective Master Fund) by the Fund of Funds’
Sub-Adviser, or an affiliated person of the Fund of Funds’
Sub-Adviser, other than any advisory fees paid to the Fund of Funds’
Sub-Adviser or its affiliated person by the Fund (or its respective
Master Fund), in connection with the investment by the Investing
Management Company in the Fund made at the direction of the Fund
of Funds’ Sub-Adviser. In the event that the Fund of Funds’
Sub-Adviser waives fees, the benefit of the waiver will be passed
through to the Investing Management Company.
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6.

No Fund of Funds or Fund of Funds’ Affiliate (except to the extent it
is acting in its capacity as an investment adviser to a Fund (or its
respective Master Fund)) will cause a Fund (or its respective Master
Fund) to purchase a security in an Affiliated Underwriting.

7.

The Board of the Fund (or its respective Master Fund), including a
majority of the independent Board members, will adopt procedures
reasonably designed to monitor any purchases of securities by the Fund
(or its respective Master Fund) in an Affiliated Underwriting, once an
investment by a Fund of Funds in the securities of the Fund exceeds the
limit of Section 12(d)(1)(A)(i) of the 1940 Act, including any purchases
made directly from an Underwriting Affiliate. The Board will review
these purchases periodically, but no less frequently than annually, to
determine whether the purchases were influenced by the investment by
the Fund of Funds in the Fund. The Board will consider, among other
things: (i) whether the purchases were consistent with the investment
objectives and policies of the Fund (or its respective Master Fund);
(ii) how the performance of securities purchased in an Affiliated
Underwriting compares to the performance of comparable securities
purchased during a comparable period of time in underwritings other
than Affiliated Underwritings or to a benchmark such as a comparable
market index; and (iii) whether the amount of securities purchased by the
Fund (or its respective Master Fund) in Affiliated Underwritings and the
amount purchased directly from an Underwriting Affiliate have changed
significantly from prior years. The Board will take any appropriate
actions based on its review, including, if appropriate, the institution of
procedures designed to ensure that purchases of securities in Affiliated
Underwritings are in the best interest of shareholders of the Fund.

8.

Each Fund (or its respective Master Fund) will maintain and preserve
permanently in an easily accessible place a written copy of the
procedures described in the preceding condition, and any modifications
to such procedures, and will maintain and preserve for a period of not
less than six years from the end of the fiscal year in which any purchase
in an Affiliated Underwriting occurred, the first two years in an easily
accessible place, a written record of each purchase of securities in
Affiliated Underwritings once an investment by a Fund of Funds in the
securities of the Fund exceeds the limit of Section 12(d)(1)(A)(i) of the
1940 Act, setting forth from whom the securities were acquired, the
identity of the underwriting syndicate’s members, the terms of the
purchase, and the information or materials upon which the Board’s
determinations were made.

9.

Before investing in a Fund in excess of the limits in Section 12(d)(1)(A),
a Fund of Funds will execute a FOF Participation Agreement with the
Fund stating that their respective boards of directors or trustees and
their investment advisers, or trustee and Sponsor, as applicable,
understand the terms and conditions of the Order, and agree to fulfill
their responsibilities under the Order. At the time of its investment in
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Shares of a Fund in excess of the limit in Section 12(d)(1) (A)(i), a
Fund of Funds will notify the Fund of the investment. At such time,
the Fund of Funds will also transmit to the Fund a list of the names of
each Fund of Funds’ Affiliate and Underwriting Affiliate. The Fund of
Funds will notify the Fund of any changes to the list as soon as
reasonably practicable after a change occurs. The Fund and the Fund of
Funds will maintain and preserve a copy of the Order, the FOF
Participation Agreement, and the list with any updated information for
the duration of the investment and for a period of not less than
six years thereafter, the first two years in an easily accessible place.
10. Before approving any advisory contract under Section 15 of the 1940
Act, the board of directors or trustees of each Investing Management
Company including a majority of the independent directors or trustees,
will find that the advisory fees charged under such contract are based on
services provided that will be in addition to, rather than duplicative of,
the services provided under the advisory contract(s) of any Fund (or its
respective Master Fund) in which the Investing Management Company
may invest. These findings and their basis will be recorded fully in the
minute books of the appropriate Investing Management Company.
11. Any sales charges and/or service fees charged with respect to shares of a
Fund of Funds will not exceed the limits applicable to a fund of funds
as set forth in NASD Conduct Rule 2830.
12. No Fund (or its respective Master Fund) will acquire securities of an
investment company or company relying on Section 3(c)(1) or 3(c)(7) of
the 1940 Act in excess of the limits contained in Section 12(d)(1)(A) of
the 1940 Act, except to the extent that (i) the Fund (or its respective
Master Fund) acquires securities of another investment company
pursuant to exemptive relief from the Commission permitting the Fund
(or its respective Master Fund) to acquire securities of one or more
investment companies for short-term cash management purposes, (ii)
the Fund acquires securities of the Master Fund pursuant to the
Master-Feeder Relief, or (iii) the Fund invests in a Wholly-Owned
Subsidiary that is a wholly-owned and controlled subsidiary of the
Fund (or its respective Master Fund) as described in the application.
Further, no Wholly-Owned Subsidiary will acquire securities of any
other investment company or company relying on Section 3(c) (1) or
3(c)(7) of the 1940 Act other than money market funds that comply
with Rule 2a-7 for short-term cash management purposes.
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As open-end registered funds, ETFs are required to register the offer and sale of
their shares by filing a registration statement on Form N-1A. Certain provisions of
Form N-1A apply differently to ETFs than mutual funds. As provided herein, the
provisions of Form N-1A that are unique to ETFs are bolded.
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OMB APPROVAL
OMB Number 3235-0307
Expires:
May 31, 2020
Estimated average burden
hours per response.....266

UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
Washington, DC 20549
FORM N-1A
Check appropriate box or boxes
☐

REGISTRATION STATEMENT UNDER THE SECURITIES ACT OF 1933
☐

Pre-Effective Amendment No.

☐

Post-Effective Amendment No.

and/or
☐

REGISTRATION STATEMENT UNDER THE INVESTMENT COMPANY ACT
OF 1940
☐

Amendment No.
Registrant Exact Name as Specified in Charter

Address of Principal Executive Offices (Number, Street, City, State, Zip Code)
Registrant’s Telephone Number, including Area Code
Name and Address (Number, Street, City, State, Zip Code) of Agent for Service
Approximate Date of Proposed Public Offering
It is proposed that this filing will become effective (check appropriate box)
☐

immediately upon filing pursuant to paragraph (b)

☐

on (date) pursuant to paragraph (b)

☐

60 days after filing pursuant to paragraph (a)

☐

on (date) pursuant to paragraph (a)

☐

75 days after filing pursuant to paragraph (a)(2)

☐

on (date) pursuant to paragraph (a)(2) of rule 485

If appropriate, check the following box:
☐

This post-effective amendment designates a new effective date for a previously filed
post-effective amendment.
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Omit from the facing sheet reference to the other Act if the Registration Statement
or amendment is filed under only one of the Acts. Include the “Approximate Date of
Proposed Public Offering” and “Title of Securities Being Registered” only where
securities are being registered under the Securities Act of 1933.
Form N-1A is to be used by open-end management investment companies, except
insurance company separate accounts and small business investment companies
licensed under the United States Small Business Administration, to register under the
Investment Company Act of 1940 and to offer their shares under the Securities Act
of 1933. The Commission has designed Form N-1A to provide investors with
information that will assist them in making a decision about investing in an
investment company eligible to use the Form. The Commission also may use the
information provided on Form N-1A in its regulatory, disclosure review, inspection,
and policy making roles.
A Registrant is required to disclose the information specified by Form N-1A, and
the Commission will make this information public. A Registrant is not required to
respond to the collection of information contained in Form N-1A unless the Form
displays a currently valid Office of Management and Budget (OMB) control number.
Please direct comments concerning the accuracy of the information collection
burden estimate and any suggestions for reducing the burden to Secretary, Securities
and Exchange Commission, 100 F Street, N.E., Washington, DC 20549-1090. The
OMB has reviewed this collection of information under the clearance requirements
of 44 U.S.C. § 3507.
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GENERAL INSTRUCTIONS
A.

Definitions

References to sections and rules in this Form N-1A are to the Investment
Company Act of 1940 [15 U.S.C. 80a-1 et seq.] (the “Investment Company Act”),
unless otherwise indicated. Terms used in this Form N-1A have the same meaning as
in the Investment Company Act or the related rules, unless otherwise indicated. As
used in this Form N-1A, the terms set out below have the following meanings:
“Class” means a class of shares issued by a Multiple Class Fund that represents
interests in the same portfolio of securities under rule 18f-3 [17 CFR 270.18f-3] or
under an order exempting the Multiple Class Fund from sections 18(f), 18(g), and
18(i) [15 U.S.C. 80a-18(f), 18(g), and 18(i)].
“Exchange-Traded Fund” means a Fund or Class, the shares of which are listed and
traded on a national securities exchange, and that has formed and operates under an
exemptive order granted by the Commission or in reliance on an exemptive rule adopted
by the Commission.
“Fund” means the Registrant or a separate Series of the Registrant. When an item
of Form N-1A specifically applies to Registrant or a Series, those terms will be used.
“Market Price” refers to the last reported sale price at which Exchange-Traded
Fund shares trade on the principal U.S. market on which the Fund’s shares are traded
during a regular trading session or, if it more accurately reflects the current market
value of the Fund’s shares at the time the Fund uses to calculate its net asset value, a
price within the range of the highest bid and lowest offer on the principal U.S. market
on which the Fund’s shares are traded during a regular trading session.
“Master-Feeder Fund” means a two-tiered arrangement in which one or more
Funds (each a “Feeder Fund”) holds shares of a single Fund (the “Master Fund”) in
accordance with section 12(d)(1)(E) [15 U.S.C. 80a-12(d)(1)(E)].
“Money Market Fund” means a registered open-end management investment
company, or series thereof, that is regulated as a money market fund pursuant to rule
2a-7 [17 CFR 270.2a-7] under the Investment Company Act of 1940.
“Multiple Class Fund” means a Fund that has more than one Class.
“Registrant” means an open-end management investment company registered
under the Investment Company Act. “SAI” means the Statement of Additional
Information required by Part B of this Form.
“Securities Act” means the Securities Act of 1933 [15 U.S.C. 77a et seq.].
“Securities Exchange Act” means the Securities Exchange Act of 1934 [15 U.S.C.
78a et seq.].
“Series” means shares offered by a Registrant that represent undivided interests in
a portfolio of investments and that are preferred over all other series of shares for
assets specifically allocated to that series in accordance with rule 18f-2(a) [17 CFR
270.18f-2(a)].

II. Form N-1A Under the 1940 Act
B.

111

Filing and Use of Form N-1A
1.

What is Form N-1A used for?

Form N-1A is used by Funds, except insurance company separate accounts and
small business investment companies licensed under the United States Small Business
Administration, to file:
(a) An initial registration statement under the Investment company Act and
amendments to the registration statement, including amendments required by rule
8b-16 [17 CFR 270.8b-16];
(b) An initial registration statement under the Securities Act and amendments
to the registration statement, including amendments required by section 10(a)(3) of
the Securities Act [15 U.S.C. 77j(a)(3)]; or
(c)
2.

Any combination of the filings in paragraph (a) or (b).

What is included in the registration statement?

(a) For registration statements or amendments filed under both the
Investment Company Act and the Securities Act or only under the Securities Act,
include the facing sheet of the Form, Parts A, B, and C, and the required signatures.
(b) For registration statements or amendments filed only under the
Investment Company Act, include the facing sheet of the Form, responses to all
Items of Parts A (except Items 1, 2, 3, 4 and 13), B, and C (except Items 28(e) and
(i) - (k)), and the required signatures.
3.

What are the fees for Form N-1A?

No registration fees are required with the filing of Form N-1A to register as an
investment company under the Investment Company Act or to register securities
under the Securities Act. See section 24(f) [15 U.S.C. 80a-24(f)] and related rule 24f-2
[17 CFR 270.24f-2].
4.

What rules apply to the filing of a registration statement on Form N-1A?

(a) For registration statements and amendments filed under both the
Investment Company Act and the Securities Act or only under the Securities Act, the
general rules regarding the filing of registration statements in Regulation C under the
Securities Act [17 CFR 230.400 - 230.497] apply to the filing of Form N-1A. Specific
requirements concerning Funds appear in rules 480 - 485 and 495 - 497 of
Regulation C.
(b) For registration statements and amendments filed only under the
Investment Company Act, the general provisions in rules 8b-1 - 8b-33 [17 CFR
270.8b-1 - 270.8b-33] apply to the filing of Form N-1A.
(c) The plain English requirements of rule 421 under the Securities Act [17
CFR 230.421] apply to prospectus disclosure in Part A of Form N-1A. The
information required by Items 2 through 8 must be provided in plain English under
rule 421(d) under the Securities Act.
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(d) Regulation S-T [17 CFR 232.10 - 232.903] applies to all filings on the
Commission’s Electronic Data Gathering, Analysis, and Retrieval system
(“EDGAR”).
C.

Preparation of the Registration Statement
1.

Administration of the Form N-1A requirements

(a) The requirements of Form N-1A are intended to promote effective
communication between the Fund and prospective investors. A Fund’s prospectus
should clearly disclose the fundamental characteristics and investment risks of the
Fund, using concise, straightforward, and easy to understand language. A Fund
should use document design techniques that promote effective communication. The
prospectus should emphasize the Fund’s overall investment approach and strategy.
(b) The prospectus disclosure requirements in Form N-1A are intended to
elicit information for an average or typical investor who may not be sophisticated in
legal or financial matters. The prospectus should help investors to evaluate the risks
of an investment and to decide whether to invest in a Fund by providing a balanced
disclosure of positive and negative factors. Disclosure in the prospectus should be
designed to assist an investor in comparing and contrasting the Fund with other
funds.
(c) Responses to the Items in Form N-1A should be as simple and direct as
reasonably possible and should include only as much information as is necessary to
enable an average or typical investor to understand the particular characteristics of
the Fund. The prospectus should avoid: including lengthy legal and technical
discussions; simply restating legal or regulatory requirements to which Funds
generally are subject; and disproportionately emphasizing possible investments or
activities of the Fund that are not a significant part of the Fund’s investment
operations. Brevity is especially important in describing the practices or aspects of
the Fund’s operations that do not differ materially from those of other investment
companies. Avoid excessive detail, technical or legal terminology, and complex
language. Also avoid lengthy sentences and paragraphs that may make the prospectus
difficult for many investors to understand and detract from its usefulness.
(d) The requirements for prospectuses included in Form N-1A will be
administered by the Commission in a way that will allow variances in disclosure or
presentation if appropriate for the circumstances involved while remaining consistent
with the objectives of Form N-1A.
2.

Form N-1A is divided into three parts

(a) Part A. Part A includes the information required in a Fund’s prospectus
under section 10(a) of the Securities Act. The purpose of the prospectus is to provide
essential information about the Fund in a way that will help investors to make
informed decisions about whether to purchase the Fund’s shares described in the
prospectus. In responding to the Items in Part A, avoid cross-references to the SAI or
shareholder reports. Cross-references within the prospectus are most useful when
their use assists investors in understanding the information presented and does not
add complexity to the prospectus.
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(b) Part B. Part B includes the information required in a Fund’s SAI. The
purpose of the SAI is to provide additional information about the Fund that the
Commission has concluded is not necessary or appropriate in the public interest or
for the protection of investors to be in the prospectus, but that some investors may
find useful. Part B affords the Fund an opportunity to expand discussions of the
matters described in the prospectus by including additional information that the
Fund believes may be of interest to some investors. The Fund should not duplicate in
the SAI information that is provided in the prospectus, unless necessary to make the
SAI comprehensible as a document independent of the prospectus.
(c) Part C. Part C includes other information required in a Fund’s registration
statement.
3.

Additional Matters

(a) Organization of Information. Organize the information in the prospectus
and SAI to make it easy for investors to understand. Notwithstanding rule 421(a)
under the Securities Act regarding the order of information required in a prospectus,
disclose the information required by Items 2 through 8 in numerical order at the front
of the prospectus. Do not precede these Items with any other Item except the Cover
Page (Item 1) or a table of contents meeting the requirements of rule 481(c) under
the Securities Act. Information that is included in response to Items 2 through 8 need
not be repeated elsewhere in the prospectus. Disclose the information required by
Item 12 (Distribution Arrangements) in one place in the prospectus.
(b) Other Information. A Fund may include, except in response to Items 2
through 8, information in the prospectus or the SAI that is not otherwise required.
For example, a Fund may include charts, graphs, or tables so long as the information
is not incomplete, inaccurate, or misleading and does not, because of its nature,
quantity, or manner of presentation, obscure or impede understanding of the
information that is required to be included. Items 2 through 8 may not include
disclosure other than that required or permitted by those Items.
(c) Use of Form N-1A by More Than One Registrant, Series, or Class. Form
N-1A may be used by one or more Registrants, Series, or Classes.
(i) When disclosure is provided for more than one Fund or Class, the
disclosure should be presented in a format designed to communicate the information
effectively. Except as required by paragraph (c)(ii) for Items 2 through 8, Funds may
order or group the response to any Item in any manner that organizes the
information into readable and comprehensible segments and is consistent with the
intent of the prospectus to provide clear and concise information about the Funds or
Classes. Funds are encouraged to use, as appropriate, tables, side-by-side
comparisons, captions, bullet points, or other organizational techniques when
presenting disclosure for multiple Funds or Classes.
(ii) Paragraph (a) requires Funds to disclose the information required by
Items 2 through 8 in numerical order at the front of the prospectus and not to
precede Items 2 through 8 with other information. Except as permitted by paragraph
(c)(iii), a prospectus that contains information about more than one Fund must
present all of the information required by Items 2 through 8 for each Fund
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sequentially and may not integrate the information for more than one Fund together.
That is, a prospectus must present all of the information for a particular Fund that is
required by Items 2 through 8 together, followed by all of the information for each
additional Fund, and may not, for example, present all of the Item 2 (Risk/Return
Summary: Investment Objectives/Goals) information for several Funds followed by
all of the Item 3 (Risk/Return Summary: Fee Table) information for several Funds. If
a prospectus contains information about multiple Funds, clearly identify the name of
the relevant Fund at the beginning of the information for the Fund that is required
by Items 2 through 8. A Multiple Class Fund may present the information required
by Items 2 through 8 separately for each Class or may integrate the information for
multiple Classes, although the order of the information must be as prescribed in
Items 2 through 8. For example, the prospectus may present all of the Item 2
(Risk/Return Summary: Investment Objectives/Goals) information for several
Classes followed by all of the Item 3 (Risk/Return Summary: Fee Table) information
for the Classes, or may present Items 2 and 3 for each of several Classes sequentially.
Other presentations of multiple Class information also would be acceptable if they
are consistent with the Form’s intent to disclose the information required by Items 2
through 8 in a standard order at the beginning of the prospectus. For a Multiple
Class Fund, clearly identify the relevant Classes at the beginning of the Items 2
through 8 information for those Classes.
(iii) A prospectus that contains information about more than one Fund
may integrate the information required by any of Items 6 through 8 for all of the
Funds together, provided that the information contained in any Item that is
integrated is identical for all Funds covered in the prospectus. If the information
required by any of Items 6 through 8 is integrated pursuant to this paragraph, the
integrated information should be presented immediately following the separate
presentations of Item 2 through 8 information for individual Funds. In addition,
include a statement containing the following information in each Fund’s separate
presentation of Item 2 through 8 information, in the location where the integrated
information is omitted: “For important information about [purchase and sale of fund
shares], [tax information], and [financial intermediary compensation], please turn to
[identify section heading and page number of prospectus].
(d)

Modified Prospectuses for Certain Funds.

(i) A Fund may modify or omit, if inapplicable, the information required
by Items 6, 11(b)-(d) and 12(a)(2)-(5) for funds used as investment options for:
(A) a defined contribution plan that meets the requirements for
qualification under section 401(k) of the Internal Revenue Code (26 U.S.C. 401(k));
(B) a tax-deferred arrangement under sections 403(b) or 457 of the
Internal Revenue Code (26 U.S.C. 403(b) and 457); and
(C) a variable contract as defined in section 817(d) of the Internal
Revenue Code (26 U.S.C. 817(d)), if covered in a separate account prospectus.
(ii)

A Fund that uses a modified prospectus under Instruction (d)(i) may:
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(A) alter the legend required on the back cover page by Item 1(b)(1) to
state, as applicable, that the prospectus is intended for use in connection with a
defined contribution plan, tax-deferred arrangement, or variable contract; and
(B) modify other disclosure in the prospectus consistent with offering the
Fund as a specific investment option for a defined contribution plan, tax-deferred
arrangement, or variable contract.
(iii) A Fund may omit the information required by Items 4(b)(2)(iii)(B) and
(C) and 4(b)(2)(iv) if the Fund’s prospectus will be used exclusively to offer Fund
shares as investment options for one or more of the following:
(A) a defined contribution plan that meets the requirements for
qualification under section 401(k) of the Internal Revenue Code (26 U.S.C. 401(k)), a
tax-deferred arrangement under section 403(b) or 457 of the Internal Revenue Code
(26 U.S.C. 403(b) or 457), a variable contract as defined in section 817(d) of the
Internal Revenue Code (26 U.S.C. 817(d)), or a similar plan or arrangement pursuant
to which an investor is not taxed on his or her investment in the Fund until the
investment is sold; or
(B) persons that are not subject to the federal income tax imposed under
section 1 of the Internal Revenue Code (26 U.S.C. 1), or any successor to that
section.
(iv) A Fund that omits information under Instruction (d)(iii) may alter the
legend required on the back cover page by Item 1(b)(1) to state, as applicable, that
the prospectus is intended for use in connection with a defined contribution plan,
tax-deferred arrangement, variable contract, or similar plan or arrangement, or
persons described in Instruction (d)(iii)(B).
(e) Dates. Rule 423 under the Securities Act [17 CFR 230.423] applies to the
dates of the prospectus and the SAI. The SAI should be made available at the same
time that the prospectus becomes available for purposes of rules 430 and 460 under
the Securities Act [17 CFR 230.430 and 230.460].
(f) Sales Literature. A Fund may include sales literature in the prospectus so
long as the amount of this information does not add substantial length to the
prospectus and its placement does not obscure essential disclosure.
(g)

Interactive Data File.

(i) An Interactive Data File (§ 232.11 of this chapter) is required to be
submitted to the Commission and posted on the Fund’s Web site, if any, in the
manner provided by Rule 405 of Regulation S-T (§ 232.405 of this chapter) for any
registration statement or post-effective amendment thereto on Form N-1A that
includes or amends information provided in response to Items 2, 3, or 4. The
Interactive Data File must be submitted as an amendment to the registration
statement to which the Interactive Data File relates. The amendment must be
submitted after the registration statement or post-effective amendment that contains
the related information becomes effective but not later than 15 business days after the
effective date of that registration statement or post-effective amendment.
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(ii) An Interactive Data File is required to be submitted to the Commission
and posted on the Fund’s Web site, if any, in the manner provided by Rule 405 of
Regulation S-T for any form of prospectus filed pursuant to rule 497(c) or (e) under
the Securities Act [17 CFR 230.497(c) or (e)] that includes information provided in
response to Items 2, 3, or 4 that varies from the registration statement. The
Interactive Data File may be submitted with or up to 15 business days subsequent to
the filing made pursuant to rule 497.
(iii) An Interactive Data File is required to be posted on the Fund’s Web
site for as long as the registration statement or post-effective amendment to which
the Interactive Data File relates remains current.
(iv) An Interactive Data File must be submitted as an exhibit to Form
N-1A, under paragraph (i) of this Instruction, or as an exhibit to the filing made
pursuant to rule 497, under paragraph (ii) of this Instruction. The Interactive Data
File must be submitted in such a manner that will permit the information for each
Series and, for any information that does not relate to all of the Classes in a filing,
each Class of the Fund to be separately identified.
D.

Incorporation by Reference
1.

Specific rules for incorporation by reference in Form N-1A

(a) A Fund may not incorporate by reference into a prospectus information
that Part A of this Form requires to be included in a prospectus, except as specifically
permitted by Part A of the Form.
(b) A Fund may incorporate by reference any or all of the SAI into the
prospectus (but not to provide any information required by Part A to be included in
the prospectus) without delivering the SAI with the prospectus.
(c) A Fund may incorporate by reference into the SAI or its response to
Part C, information that Parts B and C require to be included in the Fund’s
registration statement.
2.

General Requirements

All incorporation by reference must comply with the requirements of this Form
and the following rules on incorporation by reference: rule 10(d) of Regulation S-K
under the Securities Act [17 CFR 229.10(d)] (general rules on incorporation by
reference, which, among other things, prohibit, unless specifically required by this
Form, incorporating by reference a document that includes incorporation by
reference to another document, and limits incorporation to documents filed within
the last 5 years, with certain exceptions); rule 411 under the Securities Act [17 CFR
230.411] (general rules on incorporation by reference in a prospectus); rule 303 of
Regulation S-T [17 CFR 232.303] (specific requirements for electronically filed
documents); and rules 0-4, 8b-23 and 8b-32 [17 CFR 270.0-4, 270.8b- 23 and
270.8b-32] (additional rules on incorporation by reference for Funds).
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Part A — INFORMATION REQUIRED IN A PROSPECTUS
Item 1.

Front and Back Cover Pages

(a) Front Cover Page. Include the following information, in plain English under
rule 421(d) under the Securities Act, on the outside front cover page of the
prospectus:
(1)
relates.

The Fund’s name and the Class or Classes, if any, to which the prospectus

(2) The exchange ticker symbol of the Fund’s shares or, if the prospectus relates
to one or more Classes of the Fund’s shares, adjacent to each such Class, the exchange
ticker symbol of such Class of the Fund’s shares. If the Fund is an Exchange-Traded
Fund, also identify the principal U.S. market or markets on which the Fund shares are
traded.
(3)

The date of the prospectus.

(4)

The statement required by rule 481(b)(1) under the Securities Act.

Instruction. A Fund may include on the front cover page a statement of its
investment objectives, a brief (e.g., one sentence) description of its operations, or any
additional information, subject to the requirement set out in General Instruction
c.3(b).
(b) Back Cover Page. Include the following information, in plain English under
rule 421(d) under the Securities Act, on the outside back cover page of the
prospectus:
(1) A statement that the SAI includes additional information about the Fund,
and a statement to the following effect:
Additional information about the Fund’s investments is available in the
Fund’s annual and semi-annual reports to shareholders. In the Fund’s annual report,
you will find a discussion of the market conditions and investment strategies that
significantly affected the Fund’s performance during its last fiscal year.
Explain that the SAI and the Fund’s annual and semi-annual reports are
available, without charge, upon request, and explain how shareholders in the Fund
may make inquiries to the Fund. Provide a toll-free (or collect) telephone number for
investors to call: to request the SAI; to request the Fund’s annual report; to request
the Fund’s semi-annual report; to request other information about the Fund; and to
make shareholder inquiries. Also, state whether the Fund makes available its SAI and
annual and semi-annual reports, free of charge, on or through the Fund’s Web site at
a specified Internet address. If the Fund does not make its SAI and shareholder
reports available in this manner, disclose the reasons why it does not do so (including,
where applicable, that the Fund does not have an Internet Web site).
Instructions
1. A Fund may indicate, if applicable, that the SAI, annual and
semi-annual reports, and other information are available by email request.
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2. A Fund may indicate, if applicable, that the SAI and other
information are available from a financial intermediary (such as a broker-dealer or
bank) through which shares of the Fund may be purchased or sold.
3. When a Fund (or financial intermediary through which shares of the
Fund may be purchased or sold) receives a request for the SAI, the annual report, or
the semi-annual report, the Fund (or financial intermediary) must send the requested
document within 3 business days of receipt of the request, by first-class mail or other
means designed to ensure equally prompt delivery.
4. A Fund that has not yet been required to deliver an annual or
semi-annual report to shareholders under rule 30e-1 [17 CFR 270.30e-1] may omit
the statements required by this paragraph regarding the reports.
5. A Money Market Fund may omit the sentence indicating that a reader
will find in the Fund’s annual report a discussion of the market conditions and
investment strategies that significantly affect the Fund’s performance during its last
fiscal year.
(2) A statement whether and from where information is incorporated by
reference into the prospectus as permitted by General Instruction D. Unless the
information is delivered with the prospectus, explain that the Fund will provide the
information without charge, upon request (referring to the telephone number
provided in response to paragraph (b)(1)).
Instruction. The Fund may combine the information about incorporation by
reference with the statements required under paragraph (b)(1).
(3) A statement that information about the Fund (including the SAI) can be
reviewed and copied at the Commission’s Public Reference Room in Washington,
DC, and that information on the operation of the Public Reference Room may be
obtained by calling the Commission at 1-202-551-8090. State that reports and other
information about the Fund are available on the EDGAR Database on the
Commission’s Internet site at http://www.sec.gov, and that copies of this information
may be obtained, after paying a duplicating fee, by electronic request at the following
E-mail address: publicinfo@sec.gov, or by writing the Commission’s Public Reference
Section, Washington, DC 20549-1520.
(4) The Fund’s Investment Company Act file number on the bottom of the
back cover page in type size smaller than that generally used in the prospectus (e.g.,
8-point modern type).
Item 2.

Risk/Return Summary: Investment Objectives/Goals

Disclose the Fund’s investment objectives or goals. A Fund also may identify its
type or category (e.g., that it is a Money Market Fund or a balanced fund).
Item 3.

Risk/Return Summary: Fee Table

Include the following information, in plain English under rule 421(d) under the
Securities Act, after Item 2:
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Fees and Expenses of the Fund
This table describes the fees and expenses that you may pay if you buy and hold
shares of the Fund. You may qualify for sales charge discounts if you and your
family invest, or agree to invest in the future, at least $[ ] in [name of fund family]
funds. More information about these and other discounts is available from your
financial professional and in [identify section heading and page number] of the
Fund’s prospectus and [identify section heading and page number] of the Fund’s
statement of additional information.
Shareholder Fees (fees paid directly from your investment)
Maximum Sales Charge (Load) Imposed on Purchases (as
a percentage of offering price)

%

Maximum Deferred Sales Charge (Load) (as a percentage of )

%

Maximum Sales Charge (Load) Imposed on Reinvested
Dividends [and other Distributions] (as a percentage
)
of

%

Redemption Fee (as a percentage of amount redeemed, if
applicable)

%

Exchange Fee

%

Maximum Account Fee

%

Annual Fund Operating Expenses (expenses that you pay each year as a percentage
of the value of your investment)
Management Fees

%

Distribution [and/or Service] (12b-1) Fees

%

Other Expenses

%
%
%
%

Total Annual Fund Operating Expenses
Example

This Example is intended to help you compare the cost of investing in the Fund
with the cost of investing in other mutual funds. The Example assumes that you
invest $10,000 in the Fund for the time periods indicated and then redeem all of your
shares at the end of those periods. The Example also assumes that your investment
has a 5% return each year and that the Fund’s operating expenses remain the same.
Although your actual costs may be
higher or lower, based on these
assumptions your costs would be:

1 year

3 years

5 years

10 years

$

$

$

$
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1 year

3 years

5 years

10 years

$

$

$

$

The Example does not reflect sales charges (loads) on reinvested dividends [and
other distributions]. If these sales charges (loads) were included, your costs would be
higher.
Portfolio Turnover
The Fund pays transaction costs, such as commissions, when it buys and sells
securities (or “turns over” its portfolio). A higher portfolio turnover rate may
indicate higher transaction costs and may result in higher taxes when Fund shares are
held in a taxable account. These costs, which are not reflected in annual fund
operating expenses or in the example, affect the Fund’s performance.
During the most recent fiscal year, the Fund’s portfolio turnover rate was % of the
average value of its portfolio.
Instructions
1. General
(a) Round all dollar figures to the nearest dollar and all percentages to the
nearest hundredth of one percent.
(b) Include the narrative explanations in the order indicated. A Fund may
modify the narrative explanations if the explanation contains comparable
information to that shown. The narrative explanation regarding sales charge
discounts is only required by a Fund that offers such discounts and should specify
the minimum level of investment required to qualify for a discount as disclosed in the
table required by Item 12(a)(1).
(c) Include the caption “Maximum Account Fees” only if the Fund charges these
fees. A Fund may omit other captions if the Fund does not charge the fees or
expenses covered by the captions.
(d) (i) If the Fund is a Feeder Fund, reflect the aggregate expenses of the
Feeder Fund and the Master Fund in a single fee table using the captions provided.
In a footnote to the fee table, state that the table and Example reflect the expenses of
both the Feeder and Master Funds.
(ii) If the prospectus offers more than one Class of a Multiple Class Fund or
more than one Feeder Fund that invests in the same Master Fund, provide a separate
response for each Class or Feeder Fund.
(e)

If the Fund is an Exchange-Traded Fund,

(i) Modify the narrative explanation to state that investors may pay brokerage
commissions on their purchases and sales of Exchange-Traded Fund shares, which are
not reflected in the example; and
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(ii) If the Fund issues or redeems shares in creation units of not less than 25,000
shares each, exclude any fees charged for the purchase and redemption of the Fund’s
creation units.
2. Shareholder Fees
(a) (i) “Maximum Deferred Sales Charge (Load)” includes the maximum total
deferred sales charge (load) payable upon redemption, in installments, or both,
expressed as a percentage of the amount or amounts stated in response to Item 12(a),
except that, for a sales charge (load) based on net asset value at the time of purchase,
show the sales charge (load) as a percentage of the offering price at the time of
purchase. A Fund may include in a footnote to the table, if applicable, a tabular
presentation showing the amount of deferred sales charges (loads) over time or a
narrative explanation of the sales charges (loads) (e.g.,
% in the first year
after purchase, declining to
% in the
year and eliminated
thereafter).
(ii) If more than one type of sales charge (load) is imposed (e.g., a deferred
sales charge (load) and a front-end sales charge (load)), the first caption in the table
should read “Maximum Sales Charge (Load)” and show the maximum
cumulative percentage. Show the percentage amounts and the terms of each sales
charge (load) comprising that figure on separate lines below.
(iii) If a sales charge (load) is imposed on shares purchased with reinvested
capital gains distributions or returns of capital, include the bracketed words in the
third caption.
(b) “Redemption Fee” includes a fee charged for any redemption of the Fund’s
shares, but does not include a deferred sales charge (load) imposed upon redemption,
and, if the Fund is a Money Market Fund, does not include a liquidity fee imposed
upon the sale of Fund shares in accordance with rule 2a-7(c)(2).
(c) “Exchange Fee” includes the maximum fee charged for any exchange or
transfer of interest from the Fund to another fund. The Fund may include in a
footnote to the table, if applicable, a tabular presentation of the range of exchange
fees or a narrative explanation of the fees.
(d) “Maximum Account Fees.” Disclose account fees that may be charged to a
typical investor in the Fund; fees that apply to only a limited number of shareholders
based on their particular circumstances need not be disclosed. Include a caption
describing the maximum account fee (e.g., “Maximum Account Maintenance Fee” or
“Maximum Cash Management Fee”). State the maximum annual account fee as
either a fixed dollar amount or a percentage of assets. Include in a parenthetical to
the caption the basis on which any percentage is calculated. If an account fee is
charged only to accounts that do not meet a certain threshold (e.g., accounts under
$5,000), the Fund may include the threshold in a parenthetical to the caption or
footnote to the table. The Fund may include an explanation of any non-recurring
account fee in a parenthetical to the caption or in a footnote to the table.
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3. Annual Fund Operating Expenses
(a) “Management Fees” include investment advisory fees (including any fees
based on the Fund’s performance), any other management fees payable to the
investment adviser or its affiliates, and administrative fees payable to the investment
adviser or its affiliates that are not included as “Other Expenses.”
(b) Distribution [and/or Service] (12b-1) Fees” include all distribution or other
expenses incurred during the most recent fiscal year under a plan adopted pursuant
to rule 12b-1 [17 CFR 270.12b-1]. Under an appropriate caption or a subcaption of
“Other Expenses,” disclose the amount of any distribution or similar expenses
deducted from the Fund’s assets other than pursuant to a rule 12b-1 plan.
(c) (i) “Other Expenses” include all expenses not otherwise disclosed in the
table that are deducted from the Fund’s assets or charged to all shareholder accounts.
The amount of expenses deducted from the Fund’s assets are the amounts shown as
expenses in the Fund’s statement of operations (including increases resulting from
complying with paragraph 2(g) of rule 6-07 of Regulation S-X [17 CFR 210.6-07]).
(ii) “Other Expenses” do not include extraordinary expenses as determined
under generally accepted accounting principles (see Accounting Principles Board
Opinion No. 30). If extraordinary expenses were incurred that materially affected the
Fund’s “Other Expenses,” disclose in a footnote to the table what “Other Expenses”
would have been had the extraordinary expenses been included.
(iii) The Fund may subdivide this caption into no more than three
subcaptions that identify the largest expense or expenses comprising “Other
Expenses,” but must include a total of all “Other Expenses.” Alternatively, the Fund
may include the components of “Other Expenses” in a parenthetical to the caption.
(d) (i) Base the percentages of “Annual Fund Operating Expenses” on amounts
incurred during the Fund’s most recent fiscal year, but include in expenses amounts
that would have been incurred absent expense reimbursement or fee waiver
arrangements. If the Fund has changed its fiscal year and, as a result, the most recent
fiscal year is less than three months, use the fiscal year prior to the most recent fiscal
year as the basis for determining “Annual Fund Operating Expenses.”
(ii) If there have been any changes in “Annual Fund Operating Expenses” that
would materially affect the information disclosed in the table:
(A) Restate the expense information using the current fees as if they had
been in effect during the previous fiscal year; and
(B) In a footnote to the table, disclose that the expense information in the
table has been restated to reflect current fees.
(iii) A change in “Annual Fund Operating Expenses” means either an increase
or a decrease in expenses that occurred during the most recent fiscal year or that is
expected to occur during the current fiscal year. A change in “Annual
Fund Operating Expenses” does not include a decrease in operating expenses as
a percentage of assets due to economies of scale or breakpoints in a fee arrangement
resulting from an increase in the Fund’s assets.
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(e) If there are expense reimbursement or fee waiver arrangements that will
reduce any Fund operating expenses for no less than one year from the effective date
of the Fund’s registration statement, a Fund may add two captions to the table: one
caption showing the amount of the expense reimbursement or fee waiver, and a
second caption showing the Fund’s net expenses after subtracting the fee
reimbursement or expense waiver from the total fund operating expenses. The Fund
should place these additional captions directly below the “Total Annual
Fund Operating Expenses” caption of the table and should use appropriate
descriptive captions, such as “Fee Waiver [and/or Expense Reimbursement]” and
“Total Annual Fund Operating Expenses After Fee Waiver [and/or Expense
Reimbursement],” respectively. If the Fund provides this disclosure, also disclose the
period for which the expense reimbursement or fee waiver arrangement is expected to
continue, including the expected termination date, and briefly describe who can
terminate the arrangement and under what circumstances.
(f) (i) If the Fund (unless it is a Feeder Fund) invests in shares of one or more
Acquired Funds, add a subcaption to the “Annual Fund Operating Expenses”
portion of the table directly above the subcaption titled “Total Annual
Fund Operating Expenses.” Title the additional subcaption: “Acquired Fund Fees
and Expenses.” Disclose in the subcaption fees and expenses incurred indirectly by
the Fund as a result of investment in shares of one or more Acquired Funds. For
purposes of this item, an “Acquired Fund” means any company in which the Fund
invests or has invested during the relevant fiscal period that (A) is an investment
company or (B) would be an investment company under section 3(a) of the
Investment Company Act (15 U.S.C. 80a-3(a)) but for the exceptions to that
definition provided for in sections 3(c)(1) and 3(c)(7) of the Investment Company
Act (15 U.S.C. 80a-3(c)(1) and 80a-3(c)(7)). If a Fund uses another term in response
to other requirements of this Form to refer to Acquired Funds, it may include that
term in parentheses following the subcaption title. In the event the fees and expenses
incurred indirectly by the Fund as a result of investment in shares of one or more
Acquired Funds do not exceed 0.01 percent (one basis point) of average net assets of
the Fund, the Fund may include these fees and expenses under the subcaption
“Other Expenses” in lieu of this disclosure requirement.
(ii) Determine the “Acquired Fund Fees and Expenses” according to the
following formula:
AFFE =

[(F1/FY)*AI1 * D1] + [(F2/FY)*AI2 * D2] + [(F3/FY)*AI3 * D3] + Transaction Fees + Incentive Allocations
Average Net Assets of the Registrant

Where:
AFFE

= Acquired Fund fees and expenses;

F1, F2, F3,...

= Total annual operating expense ratio for each
Acquired Fund;

FY

= Number of days in the relevant fiscal year;

AI1, AI2, AI3,...

= Average invested balance in each Acquired Fund;

D1, D2, D3,...

= Number of days invested in each Acquired Fund;
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“Transaction Fees”

= The total amount of sales loads, redemption fees, or
other transaction fees paid by the Fund in connection
with acquiring or disposing of shares in any Acquired
Funds during the most recent fiscal year.

“Incentive Allocations”

= Any allocation of capital from the Acquiring Fund to
the adviser of the Acquired Fund (or its affiliate based
on a percentage of the Acquiring Fund’s income, capital
gains and/or appreciation in the Acquired Fund.

(iii) Calculate the average net assets of the Fund for the most recent fiscal
year, as provided in Item 13(a) (see Instruction 4 to Item 13(a)).
(iv) The total annual operating expense ratio used for purposes of this
calculation (F1) is the annualized ratio of operating expenses to average net assets for
the Acquired Fund’s most recent fiscal period as disclosed in the Acquired Fund’s
most recent shareholder report. If the ratio of expenses to average net assets is not
included in the most recent shareholder report or the Acquired Fund is a newly
formed fund that has not provided a shareholder report, then the ratio of expenses to
average net assets of the Acquired Fund is the ratio of total annual operating
expenses to average annual net assets of the Acquired Fund for its most recent fiscal
period as disclosed in the most recent communication from the Acquired Fund to the
Fund. For purposes of this Instruction: (i) Acquired Fund expenses include increases
resulting from brokerage service and expense offset arrangements and reductions
resulting from fee waivers or reimbursements by the Acquired Funds’ investment
advisers or sponsors; and (ii) Acquired Fund expenses do not include expenses (i.e.,
performance fees) that are incurred solely upon the realization and/or distribution of
a gain. If an Acquired Fund has no operating history, include in the Acquired
Funds’ expenses any fees payable to the Acquired Fund’s investment adviser or its
affiliates stated in the Acquired Fund’s registration statement, offering memorandum
or other similar communication without giving effect to any performance.
(v) To determine the average invested balance (AI1) the numerator is the sum
of the amount initially invested in an Acquired Fund during the most recent fiscal
year (if the investment was held at the end of the previous fiscal year, use the amount
invested as of the end of the previous fiscal year) and the amounts invested in the
Acquired Fund no less frequently than monthly during the period the investment is
held by the Fund (if the investment was held through the end of the fiscal year, use
each month-end through and including the fiscal year end). Divide the numerator by
the number of measurement points included in the calculation of the numerator (i.e.,
if an investment is made during the fiscal year and held for 3 succeeding months, the
denominator would be 4).
(vi) A New Fund should base the Acquired Fund fees and expenses on
assumptions as to the specific Acquired Funds in which the New Fund expects to
invest. Disclose in a footnote to the table that Acquired Fund fees and expenses are
based on estimated amounts for the current fiscal year.
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(vii) The Fund may clarify in a footnote to the fee table that the Total Annual
Fund Operating Expenses under Item 3 do not correlate to the ratio of expenses to
average net assets given in response to Item 13, which reflects the operating expenses
of the Fund and does not include Acquired Fund fees and expenses.
4. Example
(a) Assume that the percentage amounts listed under “Total Annual
Fund Operating Expenses” remain the same in each year of the 1-, 3-, 5-, and 10-year
periods, except that an adjustment may be made to reflect any expense
reimbursement or fee waiver arrangements that will reduce any Fund operating
expenses for no less than one year from the effective date of the Fund’s registration
statement. An adjustment to reflect any expense reimbursement or fee waiver
arrangement may be reflect only in the period(s) for which the expense
reimbursement or fee waiver arrangement is expected to continue.
(b) For any breakpoint in any fee, assume that the amount of the Fund’s assets
remains constant as of the level at the end of the most recently completed fiscal year.
(c)

Assume reinvestment of all dividends and distributions.

(d) Reflect recurring and non-recurring fees charged to all investors other than
any exchange fees or any sales charges (loads) on shares purchased with reinvested
dividends or other distributions. If sales charges (loads) are imposed on reinvested
dividends or other distributions, include the narrative explanation following the
Example and include the bracketed words when sales charges (loads) are charged on
reinvested capital gains distributions or returns of capital. Reflect any shareholder
account fees collected by more than one Fund by dividing the total amount of the
fees collected during the most recent fiscal year for all Funds whose shareholders are
subject to the fees by the total average net assets of the Funds. Add the
resulting percentage to “Annual Fund Operating Expenses” and assume that it
remains the same in each of the 1-, 3-, 5-, and 10-year periods. A Fund that charges
account fees based on a minimum account requirement exceeding $10,000 may adjust
its account fees based on the amount of the fee in relation to the Fund’s minimum
account requirement.
(e) Reflect any deferred sales charge (load) by assuming redemption of the entire
account at the end of the year in which the sales charge (load) is due. In the case of a
deferred sales charge (load) that is based on the Fund’s net asset value at the time of
payment, assume that the net asset value at the end of each year includes the 5%
annual return for that and each preceding year.
(f) Include the second 1-, 3-, 5-, and 10-year periods and related narrative
explanation only if a sales charge (load) or other fee is charged upon redemption.
5. Portfolio Turnover. Disclose the portfolio turnover rate provided in response to
Item 13(a) for the most recent fiscal year (or for such shorter period as the Fund has
been in operation). Disclose the period for which the information is provided if less
than a full fiscal year. A Fund that is a Money Market Fund may omit the portfolio
turnover information required by this Item.
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6. New Funds. For purposes of this Item, a “New Fund” is a Fund that does not
include in Form N-1A financial statements reporting operating results or that
includes financial statements for the Fund’s initial fiscal year reporting operating
results for a period of 6 months or less. The following Instructions apply to New
Funds.
(a) Base the percentages expressed in “Annual Fund Operating Expenses” on
payments that will be made, but include in expenses, amounts that will be incurred
without reduction for expense reimbursement or fee waiver arrangements, estimating
amounts of “Other Expenses.” Disclose in a footnote to the table that “Other
Expenses” are based on estimated amounts for the current fiscal year.
(b) Complete only the 1- and 3-year period portions of the Example and
estimate any shareholder account fees collected.
Item 4.

Risk/Return Summary: Investments, Risks, and Performance

Include the following information, in plain English under rule 421(d) under the
Securities Act, in the order and subject matter indicated:
(a)

Principal Investment Strategies of the Fund.

Based on the information given in response to Item 9(b), summarize how the Fund
intends to achieve its investment objectives by identifying the Fund’s principal
investment strategies (including the type or types of securities in which the Fund
invests or will invest principally) and any policy to concentrate in securities of issuers
in a particular industry or group of industries.
(b)

Principal Risks of Investing in the Fund.

(1)

Narrative Risk Disclosure.

(i) Based on the information given in response to Item 9(c), summarize the
principal risks of investing in the Fund, including the risks to which the Fund’s
portfolio as a whole is subject and the circumstances reasonably likely to affect
adversely the Fund’s net asset value, yield, and total return. Unless the Fund is a
Money Market Fund, disclose that loss of money is a risk of investing in the Fund.
Instruction. A Fund may, in responding to this Item, describe the types of
investors for whom the Fund is intended or the types of investment goals that may be
consistent with an investment in the Fund.
(ii) (A) If the Fund is a Money Market Fund that is not a government
Money Market Fund, as defined in §270.2a–7(a)(16) or a retail Money Market Fund,
as defined in § 270.2a–7(a)(25), include the following statement:
You could lose money by investing in the Fund. Because the share price of
the Fund will fluctuate, when you sell your shares they may be worth more or less
than what you originally paid for them. The Fund may impose a fee upon sale of
your shares or may temporarily suspend your ability to sell shares if the Fund’s
liquidity falls below required minimums because of market conditions or other
factors. An investment in the Fund is not insured or guaranteed by the Federal
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Deposit Insurance Corporation or any other government agency. The Fund’s sponsor
has no legal obligation to provide financial support to the Fund, and you should not
expect that the sponsor will provide financial support to the Fund at any time.
(B) If the Fund is a Money Market Fund that is a government Money
Market Fund, as defined in § 270.2a–7(a)(16), or a retail Money Market Fund, as
defined in § 270.2a–7(a)(25), and that is subject to the requirements of
§§ 270.2a–7(c)(2)(i) and/or (ii) of this chapter (or is not subject to the requirements of
§§ 270.2a–7(c)(2)(i) and/or (ii) of this chapter pursuant to § 270.2a–7(c)(2)(iii) of this
chapter, but has chosen to rely on the ability to impose liquidity fees and suspend
redemptions consistent with the requirements of §§ 270.2a–7(c)(2)(i) and/or (ii)),
include the following statement:
You could lose money by investing in the Fund. Although the Fund
seeks to preserve the value of your investment at $1.00 per share, it cannot guarantee
it will do so. The Fund may impose a fee upon sale of your shares or may
temporarily suspend your ability to sell shares if the Fund’s liquidity falls below
required minimums because of market conditions or other factors. An investment in
the Fund is not insured or guaranteed by the Federal Deposit Insurance Corporation
or any other government agency. The Fund’s sponsor has no legal obligation to
provide financial support to the Fund, and you should not expect that the sponsor
will provide financial support to the Fund at any time.
(C) If the Fund is a Money Market Fund that is a government Money
Market Fund, as defined in § 270.2a–7(a)(16), that is not subject to the requirements
of §§ 270.2a–7(c)(2)(i) and/or (ii) of this chapter pursuant to § 270.2a–7(c)(2)(iii) of
this chapter, and that has not chosen to rely on the ability to impose liquidity fees
and suspend redemptions consistent with the requirements of §§ 270.2a–7(c)(2)(i)
and/or (ii), include the following statement:
You could lose money by investing in the Fund. Although the Fund
seeks to preserve the value of your investment at $1.00 per share, it cannot guarantee
it will do so. An investment in the Fund is not insured or guaranteed by the Federal
Deposit Insurance Corporation or any other government agency. The Fund’s sponsor
has no legal obligation to provide financial support to the Fund, and you should not
expect that the sponsor will provide financial support to the Fund at any time.
Instruction. If an affiliated person, promoter, or principal underwriter of the
Fund, or an affiliated person of such a person, has contractually committed to
provide financial support to the Fund, and the term of the agreement will extend for
at least one year following the effective date of the Fund’s registration statement, the
statement specified in Item 4(b)(1)(ii)(A), Item 4(b)(1)(ii)(B), or Item 4(b)(1)(ii)(C)
may omit the last sentence (“The Fund’s sponsor has no legal obligation to provide
financial support to the Fund, and you should not expect that the sponsor will
provide financial support to the Fund at any time.”). For purposes of this
Instruction, the term “financial support” includes any capital contribution, purchase
of a security from the Fund in reliance on § 270.17a–9, purchase of any defaulted or
devalued security at par, execution of letter of credit or letter of indemnity, capital
support agreement (whether or not the Fund ultimately received support),
performance guarantee, or any other similar action reasonably intended to increase
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or stabilize the value or liquidity of the fund’s portfolio; however, the term “financial
support” excludes any routine waiver of fees or reimbursement of fund expenses,
routine inter-fund lending, routine inter-fund purchases of fund shares, or any action
that would qualify as financial support as defined above, that the board of directors
has otherwise determined not to be reasonably intended to increase or stabilize the
value or liquidity of the fund’s portfolio.
(iii) If the Fund is advised by or sold through an insured depository
institution, state that:
An investment in the Fund is not a deposit of the bank and is not insured
or guaranteed by the Federal Deposit Insurance corporation or any other
government agency.
Instruction. A Money Market Fund that is advised by or sold through an
insured depository institution should combine the disclosure required by
Items 4(b)(1)(ii) and (iii) in a single statement.
(iv) If applicable, state that the Fund is non-diversified, describe the effect
of non-diversification (e.g., disclose that, compared with other funds, the Fund may
invest a greater percentage of its assets in a particular issuer), and summarize the
risks of investing in a non-diversified fund.
(2)

Risk/Return Bar Chart and Table.

(i) Include the bar chart and table required by paragraphs (b)(2)(ii) and
(iii) of this section. Provide a brief explanation of how the information illustrates the
variability of the Fund’s returns (e.g., by stating that the information provides some
indication of the risks of investing in the Fund by showing changes in the Fund’s
performance from year to year and by showing how the Fund’s average annual
returns for 1, 5, and 10 years compare with those of a broad measure of market
performance). Provide a statement to the effect that the Fund’s past performance
(before and after taxes) is not necessarily an indication of how the Fund will perform
in the future. If applicable, include a statement explaining that updated performance
information is available and providing a Web site address and/or toll-free (or collect)
telephone number where the updated information may be obtained.
(ii) If the Fund has annual returns for at least one calendar year, provide a
bar chart showing the Fund’s annual total returns for each of the last
10 calendar years (or for the life of the Fund if less than 10 years), but only for
periods subsequent to the effective date of the Fund’s registration statement. Present
the corresponding numerical return adjacent to each bar. If the Fund’s fiscal year is
other than a calendar year, include the year-to-date return information as of the end
of the most recent quarter in a footnote to the bar chart. Following the bar chart,
disclose the Fund’s highest and lowest return for a quarter during the 10 years or
other period of the bar chart.
(iii) If the Fund has annual returns for at least one calendar year, provide a
table showing the Fund’s (A) average annual total return; (B) average annual total
return (after taxes on distributions); and (C) average annual total return (after taxes
on distributions and redemption). A Money Market Fund should show only the
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returns described in clause (A) of the preceding sentence. All returns should be
shown for 1-, 5-, and 10- calendar year periods ending on the date of the most
recently completed calendar year (or for the life of the Fund, if shorter), but only for
periods subsequent to the effective date of the Fund’s registration statement. The
table also should show the returns of an appropriate broad-based securities market
index as defined in Instruction 5 to Item 27(b) (7) for the same periods. A Fund that
has been in existence for more than 10 years also may include returns for the life of
the Fund. A Money Market Fund may provide the Fund’s 7-day yield ending on the
date of the most recent calendar year or disclose a toll-free (or collect) telephone
number that investors can use to obtain the Fund’s current 7-day yield. For a Fund
(other than a Money Market Fund or a Fund described in General Instruction
C.3.(d)(iii)), provide the information in the following table with the specified
captions:
AVERAGE ANNUAL TOTAL RETURNS
(For the periods ended December 31,

)

1 year

5 years

10 years

(or Life of
Fund)

(or Life of
Fund)

Return Before Taxes

%

%

%

Return After Taxes on Distributions

%

%

%

Return After Taxes on Distributions and
Sale of Fund Shares

%

%

%

Index
(reflects no deduction for [fees, expenses,
or taxes])

%

%

%

(iv) Adjacent to the table required by paragraph 4(b)(2)(iii), provide a brief
explanation that:
(A) After-tax returns are calculated using the historical highest
individual federal marginal income tax rates and do not reflect the impact of state
and local taxes;
(B) Actual after-tax returns depend on an investor’s tax situation and
may differ from those shown, and after-tax returns shown are not relevant to
investors who hold their Fund shares through tax-deferred arrangements, such as
401(k) plans or individual retirement accounts;
(C) If the Fund is a Multiple Class Fund that offers more than one Class
in the prospectus, after-tax returns are shown for only one Class and after-tax returns
for other Classes will vary; and
(D) If average annual total return (after taxes on distributions and
redemption) is higher than average annual total return, the reason for this result may
be explained.
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Instructions
1. Bar Chart.
(a) Provide annual total returns beginning with the earliest calendar year.
Calculate annual returns using the Instructions to Item 13(a), except that the
calculations should be based on calendar years. If a Fund’s shares are sold subject to
a sales load or account fees, state that sales loads or account fees are not reflected in
the bar chart and that, if these amounts were reflected, returns would be less than
those shown.
(b) For a Fund that provides annual total returns for only one calendar year or
for a Fund that does not include the bar chart because it does not have annual
returns for a full calendar year, modify, as appropriate, the narrative explanation
required by paragraph (b)(2)(i) (e.g., by stating that the information gives some
indication of the risks of an investment in the Fund by comparing the Fund’s
performance with a broad measure of market performance).
2. Table.
(a) Calculate a Money Market Fund’s 7-day yield under Item 26(a); the Fund’s
average annual total return under Item 26(b)(1); and the Fund’s average annual total
return (after taxes on distributions) and average annual total return (after taxes on
distributions and redemption) under Items 26(b)(2) and (3), respectively.
(b) A Fund may include, in addition to the required broad-based securities
market index, information for one or more other indexes as permitted by Instruction
6 to Item 27(b)(7). If an additional index is included, disclose information about the
additional index in the narrative explanation accompanying the bar chart and table
(e.g., by stating that the information shows how the Fund’s performance compares
with the returns of an index of funds with similar investment objectives).
(c) If the Fund selects an index that is different from the index used in a table for
the immediately preceding period, explain the reason(s) for the selection of a
different index and provide information for both the newly selected and the former
index.
(d) A Fund (other than a Money Market Fund) may include the Fund’s yield
calculated under Item 26(b)(2). Any Fund may include its tax-equivalent yield
calculated under Item 26. If a Fund’s yield is included, provide a toll-free (or collect)
telephone number that investors can use to obtain current yield information.
(e) Returns required by paragraphs 4(b)(2)(iii)(A), (B), and (C) for a Fund or
Series must be adjacent to one another and appear in that order. The returns for a
broad-based securities market index, as required by paragraph 4(b)(2)(iii), must
precede or follow all of the returns for a Fund or Series rather than be interspersed
with the returns of the Fund or Series.
3. Multiple Class Funds.
(a) When a Multiple Class Fund presents information for more than one Class
together in response to Item 4(b)(2), provide annual total returns in the bar chart for
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only one of those Classes. The Fund can select which Class to include (e.g., the oldest
Class, the Class with the greatest net assets) if the Fund:
(i) Selects the Class with 10 or more years of annual returns if other Classes
have fewer than 10 years of annual returns;
(ii) Selects the Class with the longest period of annual returns when the
Classes all have fewer than 10 years of returns; and
(iii) If the Fund provides annual total returns in the bar chart for a Class that
is different from the Class selected for the most immediately preceding period,
explain in a footnote to the bar chart the reasons for the selection of a different
Class.
(b) When a Multiple Class Fund offers a new Class in a prospectus and
separately presents information for the new Class in response to Item 4(b)(2), include
the bar chart with annual total returns for any other existing Class for the first year
that the Class is offered. Explain in a footnote that the returns are for a Class that is
not presented that would have substantially similar annual returns because the shares
are invested in the same portfolio of securities and the annual returns would differ
only to the extent that the Classes do not have the same expenses. Include return
information for the other Class reflected in the bar chart in the performance table.
(c) When a Multiple Class Fund presents information for more than one Class
together in response to Item 4(b)(2):
(i) Provide the returns required by paragraph 4(b)(2)(iii)(A) of this Item for
each of the Classes;
(ii) Provide the returns required by paragraphs 4(b)(2)(iii)(B) and (C) of this
Item for only one of those Classes. The Fund may select the Class for which it
provides the returns required by paragraphs 4(b)(2)(iii)(B) and (C) of this Item,
provided that the Fund:
(A) Selects a Class that has been offered for use as an investment option for
accounts other than those described in General Instruction C.3.(d)(iii)(A);
(B) Selects a Class described in paragraph (c)(ii)(A) of this Instruction with
10 or more years of annual returns if other Classes described in paragraph (c)(ii)(A)
of this Instruction have fewer than 10 years of annual returns;
(C) Selects the Class described in paragraph (c)(ii)(A) of this Instruction
with the longest period of annual returns if the Classes described in paragraph
(c)(ii)(A) of this Instruction all have fewer than 10 years of returns; and
(D) If the Fund provides the returns required by paragraphs 4(b)(2)(iii)(B)
and (C) of this Item for a Class that is different from the Class selected for the most
immediately preceding period, explain in a footnote to the table the reasons for the
selection of a different Class;
(iii) The returns required by paragraphs 4(b)(2)(iii)(A), (B), and (C) of this
Item for the Class described in paragraph (c)(ii) of this Instruction should be
adjacent and should not be interspersed with the returns of other Classes; and
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All returns shown should be identified by Class.

(d) If a Multiple Class Fund offers a Class in the prospectus that converts into
another Class after a stated period, compute average annual total returns in the table
by using the returns of the other Class for the period after conversion.
4. Change in Investment Adviser. If the Fund has not had the same investment
adviser during the last 10 calendar years, the Fund may begin the bar chart and the
performance information in the table on the date that the current adviser began to
provide advisory services to the Fund subject to the conditions in Instruction 11 of
Item 27(b)(7).
Item 5.

Management

(a) Investment Adviser(s). Provide the name of each investment adviser of the
Fund, including sub-advisers.
Instructions
1. A Fund need not identify a sub-adviser whose sole responsibility for the Fund
is limited to day-to-day management of the Fund’s holdings of cash and cash
equivalent instruments, unless the Fund is a Money Market Fund or other Fund
with a principal investment strategy of regularly holding cash and cash equivalent
instruments.
2. A Fund having three or more sub-advisers, each of which manages a portion
of the Fund’s portfolio, need not identify each such sub-adviser, except that the Fund
must identify any sub-adviser that is (or is reasonably expected to be) responsible for
the management of a significant portion of the Fund’s net assets. For purposes of
this paragraph, a significant portion of a Fund’s net assets generally will be deemed
to be 30% or more of the Fund’s net assets.
(b) Portfolio Manager(s). State the name, title, and length of service of the
person or persons employed by or associated with the Fund or an investment adviser
of the Fund who are primarily responsible for the day-to-day management of the
Fund’s portfolio (“Portfolio Manager”).
Instructions
1.

This requirement does not apply to a Money Market Fund.

2. If a committee, team, or other group of persons associated with the Fund or
an investment adviser of the Fund is jointly and primarily responsible for the
day-to-day management of the Fund’s portfolio, information in response to this Item
is required for each member of such committee, team, or other group. If more than
five persons are jointly and primarily responsible for the day-to-day management of
the Fund’s portfolio, the Fund need only provide information for the five persons
with the most significant responsibility for the day-to-day management of the Fund’s
portfolio.
Item 6.

Purchase and Sale of Fund Shares

(a) Purchase of Fund Shares. Disclose the Fund’s minimum initial or
subsequent investment requirements.
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(b) Sale of Fund Shares. Also disclose that the Fund’s shares are redeemable
and briefly identify the procedures for redeeming shares (e.g., on any business day by
written request, telephone, or wire transfer).
(c) Exchange-Traded Funds. If the Fund is an Exchange-Traded Fund,
(i) Specify the number of shares that the Fund will issue (or redeem) in exchange
for the deposit or delivery of basket assets (i.e., the securities or other assets the Fund
specifies each day in name and number as the securities or assets in exchange for which
it will issue or in return for which it will redeem Fund shares) and explain that:
(A) Individual Fund shares may only be purchased and sold on a national
securities exchange through a broker-dealer; and
(B) The price of Fund shares is based on Market Price, and because
Exchange-Traded Fund shares trade at Market Prices rather than net asset value,
shares may trade at a price greater than net asset value (premium) or less than net asset
value (discount); and
(ii) If the Fund issues shares in creation units of not less than 25,000 shares
each, the Fund may omit the information required by Items 6(a) and 6(b).
Item 7.

Tax Information

State, as applicable, that the Fund intends to make distributions that may be taxed
as ordinary income or capital gains or that the Fund intends to distribute tax-exempt
income. For a Fund that holds itself out as investing in securities generating
tax-exempt income, provide, as applicable, a general statement to the effect that a
portion of the Fund’s distributions may be subject to federal income tax.
Item 8.

General Description of the Registrant

Include the following statement. A Fund may modify the statement if the
modified statement contains comparable information. A Fund may omit the
statement if neither the Fund nor any of its related companies pay financial
intermediaries for the sale of Fund shares or related services.
Payments to Broker-Dealers and Other Financial Intermediaries.
If you purchase the Fund through a broker-dealer or other financial intermediary
(such as a bank), the Fund and its related companies may pay the intermediary for
the sale of Fund shares and related services. These payments may create a conflict of
interest by influencing the broker-dealer or other intermediary and your salesperson
to recommend the Fund over another investment. Ask your salesperson or visit your
financial intermediary’s Web site for more information.
Item 9. Investment Objectives, Principal Investment Strategies, Related Risks, and
Disclosure of Portfolio Holdings
(a) Investment Objectives. State the Fund’s investment objectives and, if
applicable, state that those objectives may be changed without shareholder approval.
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(b) Implementation of Investment Objectives. Describe how the Fund intends to
achieve its investment objectives. In the discussion:
(1) Describe the Fund’s principal investment strategies, including the
particular type or types of securities in which the Fund principally invests or will
invest.
Instructions
1. A strategy includes any policy, practice, or technique used by the Fund to
achieve its investment objectives.
2. Whether a particular strategy, including a strategy to invest in a particular
type of security, is a principal investment strategy depends on the strategy’s
anticipated importance in achieving the Fund’s investment objectives, and how the
strategy affects the Fund’s potential risks and returns. In determining what is a
principal investment strategy, consider, among other things, the amount of the
Fund’s assets expected to be committed to the strategy, the amount of the Fund’s
assets expected to be placed at risk by the strategy, and the likelihood of the Fund’s
losing some or all of those assets from implementing the strategy.
3. A negative strategy (e.g., a strategy not to invest in a particular type of
security or not to borrow money) is not a principal investment strategy.
4. Disclose any policy to concentrate in securities of issuers in a particular
industry or group of industries (i.e., investing more than 25% of a Fund’s net assets
in a particular industry or group of industries).
5. Disclose any other policy specified in Item 16(c)(1) that is a principal
investment strategy of the Fund.
6. Disclose, if applicable, that the Fund may, from time to time, take
temporary defensive positions that are inconsistent with the Fund’s principal
investment strategies in attempting to respond to adverse market, economic, political,
or other conditions. Also disclose the effect of taking such a temporary defensive
position (e.g., that the Fund may not achieve its investment objective).
7. Disclose whether the Fund (if not a Money Market Fund) may engage in
active and frequent trading of portfolio securities to achieve its principal investment
strategies. If so, explain the tax consequences to shareholders of increased portfolio
turnover, and how the tax consequences of, or trading costs associated with, a Fund’s
portfolio turnover may affect the Fund’s performance.
(2) Explain in general terms how the Fund’s adviser decides which securities to
buy and sell (e.g., for an equity fund, discuss, if applicable, whether the Fund
emphasizes value or growth or blends the two approaches).
(c) Risks. Disclose the principal risks of investing in the Fund, including the
risks to which the Fund’s particular portfolio as a whole is expected to be subject and
the circumstances reasonably likely to affect adversely the Fund’s net asset value,
yield, or total return.
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(d) Portfolio Holdings. State that a description of the Fund’s policies and
procedures with respect to the disclosure of the Fund’s portfolio securities is available
(i) in the Fund’s SAI; and (ii) on the Fund’s website, if applicable.
Item 10.

Management, Organization, and Capital Structure

(a) Management.
(1)

Investment Adviser.

(i) Provide the name and address of each investment adviser of the Fund,
including sub advisers. Describe the investment adviser’s experience as an investment
adviser and the advisory services that it provides to the Fund.
(ii)

Describe the compensation of each investment adviser of the Fund as

follows:
(A) If the Fund has operated for a full fiscal year, state the aggregate fee
paid to the adviser for the most recent fiscal year as a percentage of average net
assets. If the Fund has not operated for a full fiscal year, state what the adviser’s fee is
as a percentage of average net assets, including any breakpoints.
(B) If the adviser’s fee is not based on a percentage of average net assets
(e.g., the adviser receives a performance-based fee), describe the basis of the adviser’s
compensation.
(iii) Include a statement, adjacent to the disclosure required by paragraph
(a)(1)(ii) of this Item, that a discussion regarding the basis for the board of directors
approving any investment advisory contract of the Fund is available in the Fund’s
annual or semi-annual report to shareholders, as applicable, and providing the period
covered by the relevant annual or semi-annual report.
Instructions
1. If the Fund changed advisers during the fiscal year, describe the compensation
and the dates of service for each adviser.
2. Explain any changes in the basis of computing the adviser’s compensation
during the fiscal year.
3. If a Fund has more than one investment adviser, disclose the aggregate fee
paid to all of the advisers, rather than the fees paid to each adviser, in response to
this Item.
(2) Portfolio Manager. For each Portfolio Manager identified in response to
Item 5(b), state the Portfolio Manager’s business experience during the past 5 years.
Include a statement, adjacent to the foregoing disclosure, that the SAI provides
additional information about the Portfolio Manager’s(s’) compensation, other
accounts managed by the Portfolio Manager(s), and the Portfolio Manager’s(s’)
ownership of securities in the Fund. If a Portfolio Manager is a member of a
committee, team, or other group of persons associated with the Fund or an
investment adviser of the Fund that is jointly and primarily responsible for the
day-to-day management of the Fund’s portfolio, provide a brief description of the
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person’s role on the committee, team, or other group (e.g., lead member), including a
description of any limitations on the person’s role and the relationship between the
person’s role and the roles of other persons who have responsibility for the
day-to-day management of the Fund’s portfolio.
(3) Legal Proceedings. Describe any material pending legal proceedings, other
than ordinary routine litigation incidental to the business, to which the Fund or the
Fund’s investment adviser or principal underwriter is a party. Include the name of
the court in which the proceedings are pending, the date instituted, the principal
parties involved, a description of the factual basis alleged to underlie the proceeding,
and the relief sought. Include similar information as to any legal proceedings
instituted, or known to be contemplated, by a governmental authority.
Instruction. For purposes of this requirement, legal proceedings are material only
to the extent that they are likely to have a material adverse effect on the Fund or the
ability of the investment adviser or principal underwriter to perform its contract with
the Fund.
(b) Capital Stock. Disclose any unique or unusual restrictions on the right
freely to retain or dispose of the Fund’s shares or material obligations or potential
liabilities associated with holding the Fund’s shares (not including investment risks)
that may expose investors to significant risks.
Item 11.

Shareholder Information

(a) Pricing of Fund Shares.
shares, including:

Describe the procedures for pricing the Fund’s

(1) An explanation that the price of Fund shares is based on the Fund’s net
asset value and the method used to value Fund shares (Market Price, fair value, or
amortized cost); except that if the Fund is an Exchange-Traded Fund, an explanation
that the price of Fund shares is based on Market Price.
Instruction. A Fund (other than a Money Market Fund) must provide a brief
explanation of the circumstances under which it will use fair value pricing and the
effects of using fair value pricing. With respect to any portion of a Fund’s assets that
are invested in one or more open-end management investment companies that are
registered under the Investment Company Act, the Fund may briefly explain that the
Fund’s net asset value is calculated based upon the net asset values of the registered
open-end management investment companies in which the Fund invests, and that the
prospectuses for these companies explain the circumstances under which those
companies will use fair value pricing and the effects of using fair value pricing.
(2) A statement as to when calculations of net asset value are made and that
the price at which a purchase or redemption is effected is based on the next
calculation of net asset value after the order is placed.
(3) A statement identifying in a general manner any national holidays when
shares will not be priced and specifying any additional local or regional holidays
when the Fund shares will not be priced.

II. Form N-1A Under the 1940 Act

137

Instructions
1. In responding to this Item, a Fund may use a list of specific days or any other
means that effectively communicates the information (e.g., explaining that shares will
not be priced on the days on which the New York Stock Exchange is closed for
trading).
2. If the Fund has portfolio securities that are primarily listed on foreign
exchanges that trade on weekends or other days when the Fund does not price its
shares, disclose that the net asset value of the Fund’s shares may change on days
when shareholders will not be able to purchase or redeem the Fund’s shares.
(b) Purchase of Fund Shares.
Fund’s shares.

Describe the procedures for purchasing the

(c) Redemption of Fund Shares.
Fund’s shares, including:
(1)

Describe the procedures for redeeming the

Any restrictions on redemptions.

(2) Any redemption charges, including how these charges will be collected
and under what circumstances the charges will be waived.
(3) Any procedure that a shareholder can use to sell the Fund’s shares to
the Fund or its underwriter through a broker-dealer, noting any charges that may be
imposed for such service.
Instruction. The specific fees paid through the broker-dealer for such service
need not be disclosed.
(4) The circumstances, if any, under which the Fund may redeem shares
automatically without action by the shareholder in accounts below a certain number
or value of shares.
(5) The circumstances, if any, under which the Fund may delay honoring a
request for redemption for a certain time after a shareholder’s investment (e.g.,
whether a Fund does not process redemptions until clearance of the check for the
initial investment).
(6) Any restrictions on, or costs associated with, transferring shares held in
street name accounts.
(7) The number of days following receipt of shareholder redemption
requests in which the fund typically expects to pay out redemption proceeds to
redeeming shareholders. If the number of days differs by method of payment (e.g.,
check, wire, automated clearing house), then disclose the typical number of days or
estimated range of days that the fund expects it will take to pay out redemptions
proceeds for each method used.
(8) The methods that the fund typically expects to use to meet redemption
requests, and whether those methods are used regularly, or only in stressed market
conditions (e.g., sales of portfolio assets, holdings of cash or cash equivalents, lines
of credit, interfund lending, and/or ability to redeem in kind).
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(d) Dividends and Distributions. Describe the Fund’s policy with respect to
dividends and distributions, including any options that shareholders may have as to
the receipt of dividends and distributions.
(e) Frequent Purchases and Redemptions of Fund Shares.
(1) Describe the risks, if any, that frequent purchases and redemptions of
Fund shares by Fund shareholders may present for other shareholders of the Fund.
(2) State whether or not the Fund’s board of directors has adopted policies
and procedures with respect to frequent purchases and redemptions of Fund shares
by Fund shareholders.
(3) If the Fund’s board of directors has not adopted any such policies and
procedures, provide a statement of the specific basis for the view of the board that it
is appropriate for the Fund not to have such policies and procedures.
(4) If the Fund’s board of directors has adopted any such policies and
procedures, describe those policies and procedures, including:
(i) Whether or not the Fund discourages frequent purchases and
redemptions of Fund shares by Fund shareholders;
(ii) Whether or not the Fund accommodates frequent purchases and
redemptions of Fund shares by Fund shareholders; and
(iii) Any policies and procedures of the Fund for deterring frequent
purchases and redemptions of Fund shares by Fund shareholders, including any
restrictions imposed by the Fund to prevent or minimize frequent purchases and
redemptions. Describe each of these policies, procedures, and restrictions with
specificity. Indicate whether each of these restrictions applies uniformly in all cases or
whether the restriction will not be imposed under certain circumstances, including
whether each of these restrictions applies to trades that occur through omnibus
accounts at intermediaries, such as investment advisers, broker-dealers, transfer
agents, third party administrators, and insurance companies. Describe with
specificity the circumstances under which any restriction will not be imposed. Include
a description of the following restrictions, if applicable:
(A) Any restrictions on the volume or number of purchases,
redemptions, or exchanges that a shareholder may make within a given time period;
(B)

Any exchange fee or redemption fee;

(C) Any costs or administrative or other fees or charges that are
imposed on shareholders deemed to be engaged in frequent purchases and
redemptions of Fund shares, together with a description of the circumstances under
which such costs, fees, or charges will be imposed;
(D) Any minimum holding period that is imposed before an investor
may make exchanges into another Fund;
(E) Any restrictions imposed on exchange or purchase requests
submitted by overnight delivery, electronically, or via facsimile or telephone; and
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(F) Any right of the Fund to reject, limit, delay, or impose other
conditions on exchanges or purchases or to close or otherwise limit accounts based
on a history of frequent purchases and redemptions of Fund shares, including the
circumstances under which such right will be exercised.
(5) If applicable, include a statement, adjacent to the disclosure required by
paragraphs (e)(1) through (e)(4) of this Item, that the SAI includes a description of
all arrangements with any person to permit frequent purchases and redemptions of
Fund shares.
(f) Tax Consequences.
(1) Describe the tax consequences to shareholders of buying, holding,
exchanging and selling the Fund’s shares, including, as applicable, that:
(i) The Fund intends to make distributions that may be taxed as ordinary
income and capital gains (which may be taxable at different rates depending on the
length of time the Fund holds its assets). If the Fund expects that its distributions, as
a result of its investment objectives or strategies, will consist primarily of ordinary
income or capital gains, provide disclosure to that effect.
(ii) The Fund’s distributions, whether received in cash or reinvested in
additional shares of the Fund, may be subject to federal income tax.
(iii) An exchange of the Fund’s shares for shares of another fund will be
treated as a sale of the Fund’s shares and any gain on the transaction may be subject
to federal income tax.
(2) For a Fund that holds itself out as investing in securities generating
tax-exempt income:
(i) Modify the disclosure required by paragraph (f)(1) to reflect that the
Fund intends to distribute tax-exempt income.
(ii)

Also disclose, as applicable, that:

(A) The Fund may invest a portion of its assets in securities that
generate income that is not exempt from federal or state income tax;
(B)
income tax; and
(C)

Income exempt from federal tax may be subject to state and local
Any capital gains distributed by the Fund may be taxable.

(3) If the Fund does not expect to qualify as a regulated investment
company under Subchapter M of the Internal Revenue Code [I.R.C. 851 et seq.],
explain the tax consequences. If the Fund expects to pay an excise tax under the
Internal Revenue Code [I.R.C. 4982] with respect to its distributions, explain the tax
consequences.
(g) Exchange-Traded Funds.

If the Fund is an Exchange-Traded Fund:

(1) The Fund may omit from the prospectus the information required by
Items 11(a)(2), (b), and (c) if the Fund issues or redeems Fund shares in creation units
of not less than 25,000 shares each; and
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(2) Provide a table showing the number of days the Market Price of the Fund
shares was greater than the Fund’s net asset value and the number of days it was less
than the Fund’s net asset value (i.e., premium or discount) for the most recently
completed calendar year, and the most recently completed calendar quarters since that
year (or the life of the Fund, if shorter). The Fund may omit this table if the Fund
provides an Internet address at the Fund’s Web site, which is publicly accessible, free of
charge, that investors can use to obtain the premium/discount information required in
this Item.
Instruction
1.

Provide the information in tabular form.

2. Express the information as a percentage of the net asset value of the Fund, using
separate columns for the number of days the Market Price was greater than the Fund’s
net asset value and the number of days it was less than the Fund’s net asset value.
Round all percentages to the nearest hundredth of one percent.
3. Adjacent to the table, provide a brief explanation that: shareholders may pay
more than net asset value when they buy Fund shares and receive less than net asset
value when they sell those shares, because shares are bought and sold at current market
prices.
4. Include a statement that the data presented represents past performance and
cannot be used to predict future results.
Item 12.

Distribution Arrangements

(a) Sales Loads.
(1) Describe any sales loads, including deferred sales loads, applied to
purchases of the Fund’s shares. Include in a table any front-end sales load (and each
breakpoint in the sales load, if any) as a percentage of both the offering price and the
net amount invested.
Instructions
1. If the Fund’s shares are sold subject to a front-end sales load, explain that the
term “offering price” includes the front-end sales load.
2. Disclose, if applicable, that sales loads are imposed on shares, or amounts
representing shares, that are purchased with reinvested dividends or other
distributions.
3. Discuss, if applicable, how deferred sales loads are imposed and calculated,
including:
(a) Whether the specified percentage of the sales load is based on the offering
price, or the lesser of the offering price or net asset value at the time the sales load is
paid.
(b) The amount of the sales load as a percentage of both the offering price
and the net amount invested.
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(c) A description of how the sales load is calculated (e.g., in the case of a
partial redemption, whether or not the sales load is calculated as if shares or amounts
representing shares not subject to a sales load are redeemed first, and other shares or
amounts representing shares are then redeemed in the order purchased).
(d) If applicable, the method of paying an installment sales load (e.g., by
withholding of dividend payments, involuntary redemptions, or separate billing of a
shareholder’s account).
(2) Unless disclosed in response to paragraph (a)(1), briefly describe any
arrangements that result in breakpoints in, or elimination of, sales loads (e.g., letters
of intent, accumulation plans, dividend reinvestment plans, withdrawal plans,
exchange privileges, employee benefit plans, redemption reinvestment plans, and
waivers for particular classes of investors). Identify each class of individuals or
transactions to which the arrangements apply and state each different breakpoint as
a percentage of both the offering price and the net amount invested. If applicable,
state that additional information concerning sales load breakpoints is available in the
Fund’s SAI.
Instructions
1. The description, pursuant to paragraph (a)(1) or (a)(2) of this Item 12, of
arrangements that result in breakpoints in, or elimination of, sales loads must include
a brief summary of shareholder eligibility requirements, including a description or
list of the types of accounts (e.g., retirement accounts, accounts held at other
financial intermediaries), account holders (e.g., immediate family members, family
trust accounts, solely-controlled business accounts), and fund holdings (e.g., funds
held within the same fund complex) that may be aggregated for purposes of
determining eligibility for sales load breakpoints.
2. The description pursuant to paragraph (a)(2) of this Item 12 need not contain
any information required by Items 17(d) and 23(b).
(3) Describe, if applicable, the methods used to value accounts in order to
determine whether a shareholder has met sales load breakpoints, including the
circumstances in which and the classes of individuals to whom each method applies.
Methods that should be described, if applicable, include historical cost, net amount
invested, and offering price.
(4) (i) State, if applicable, that, in order to obtain a breakpoint discount, it
may be necessary at the time of purchase for a shareholder to inform the Fund or his
or her financial intermediary of the existence of other accounts in which there are
holdings eligible to be aggregated to meet sales load breakpoints. Describe any
information or records, such as account statements, that it may be necessary for a
shareholder to provide to the Fund or his or her financial intermediary in order to
verify his or her eligibility for a breakpoint discount. This description must include, if
applicable:
(A) Information or records regarding shares of the Fund or other funds
held in all accounts (e.g., retirement accounts) of the shareholder at the financial
intermediary;
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(B) Information or records regarding shares of the Fund or other funds
held in any account of the shareholder at another financial intermediary; and
(C) Information or records regarding shares of the Fund or other funds
held at any financial intermediary by related parties of the shareholder, such as
members of the same family or household.
(ii) If the Fund permits eligibility for breakpoints to be determined based on
historical cost, state that a shareholder should retain any records necessary to
substantiate historical costs because the Fund, its transfer agent, and financial
intermediaries may not maintain this information.
(5) State whether the Fund makes available free of charge, on or through
the Fund’s Web site at a specified Internet address, and in a clear and prominent
format, the information required by paragraphs (a)(1) through (a)(4) and Item 23(a),
including whether the Web site includes hyper links that facilitate access to the
information. If the Fund does not make the information required by paragraphs
(a)(1) through (a)(4) and Item 23(a) available in this manner, disclose the reasons why
it does not do so (including, where applicable, that the Fund does not have an
Internet Web site).
Instruction. All information required by paragraph (a) of this Item 12 must be
adjacent to the table required by paragraph (a)(1) of this Item 12; must be presented
in a clear, concise, and understandable manner; and must include tables, schedules,
and charts as expressly required by paragraph (a)(1) of this Item 12 or where doing
so would facilitate understanding.
(b) Rule 12b-1 Fees. If the Fund has adopted a plan under rule 12b-1, state the
amount of the distribution fee payable under the plan and provide disclosure to the
following effect:
(1) The Fund has adopted a plan under rule 12b-1 that allows the Fund to pay
distribution fees for the sale and distribution of its shares; and
(2) Because these fees are paid out of the Fund’s assets on an on-going basis,
over time these fees will increase the cost of your investment and may cost you more
than paying other types of sales charges.
Instruction. If the Fund pays service fees under its rule 12b-1 plan, modify this
disclosure to reflect the payment of these fees (e.g., by indicating that the Fund pays
distribution and other fees for the sale of its shares and for services provided to
shareholders). For purposes of this paragraph, service fees have the same meaning
given that term under rule 2830(b)(9) of the NASD Conduct Rules [NASD Manual
(CCH) 4622].
(c) Multiple Class and Master-Feeder Funds.
(1) Describe the main features of the structure of the Multiple Class Fund or
Master-Feeder Fund.
(2) If more than one Class of a Multiple Class Fund is offered in the
prospectus, provide the information required by paragraphs (a) and (b) for each of
those Classes.

II. Form N-1A Under the 1940 Act

143

(3) If a Multiple Class Fund offers in the prospectus shares that provide for
mandatory or automatic conversions or exchanges from one Class to another Class,
provide the information required by paragraphs (a) and (b) for both the shares
offered and the Class into which the shares may be converted or exchanged.
(4) If a Feeder Fund has the ability to change the Master Fund in which it
invests, describe briefly the circumstances under which the Feeder Fund can do so.
Instruction. A Feeder Fund that does not have the authority to change its Master
Fund need not disclose the possibility and consequences of its no longer investing in
the Master Fund.
Item 13.

Financial Highlights Information

(a) Provide the following information for the Fund, or for the Fund and its
subsidiaries, audited for at least the latest 5 years and consolidated as required in
Regulation S-X [17 CFR 210].
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Financial Highlights
The financial highlights table is intended to help you understand the Fund’s
financial performance for the past 5 years [or, if shorter, the period of the Fund’s
operations]. Certain information reflects financial results for a single Fund share. The
total returns in the table represent the rate that an investor would have earned [or
lost] on an investment in the Fund (assuming reinvestment of all dividends and
distributions). This information has been audited by
,
whose report, along with the Fund’s financial statements, are included in [the SAI or
annual report], which is available upon request.
Net Asset Value, Beginning of Period
Income From Investment Operations
Net Investment Income
Net Gains or Losses on Securities (both realized and unrealized)
Total From Investment Operations
Less Distributions
Dividends (from net investment income)
Distributions (from capital gains)
Returns of Capital
Total Distributions
Net Asset Value, End of Period
Total Return
Ratios/Supplemental Data
Net Assets, End of Period
Ratio of Expenses to Average Net Assets Ratio
of Net Income to Average Net Assets Portfolio
Turnover Rate
Instructions
1. General.
(a) Present the information in comparative columnar form for each of the last 5
fiscal years of the Fund (or for such shorter period as the Fund has been in
operation), but only for periods subsequent to the effective date of the Fund’s
registration statement. Also present the information for the period between the end
of the latest fiscal year and the date of the latest balance sheet or statement of assets
and liabilities. When a period in the table is for less than a full fiscal year, a Fund may
annualize ratios in the table and disclose that the ratios are annualized in a note to
the table.
(b) List per share amounts at least to the nearest cent. If the offering price is
expressed in tenths of a cent or more, then state the amounts in the table in tenths of
a cent. Present the information using a consistent number of decimal places.
(c) Include the narrative explanation before the financial information. A Fund
may modify the explanation if the explanation contains comparable information to
that shown.
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2. Per Share Operating Performance.
(a) Derive net investment income data by adding (deducting) the increase
(decrease) per share in undistributed net investment income for the period to (from)
dividends from net investment income per share for the period. The increase
(decrease) per share may be derived by comparing the per share figures obtained by
dividing undistributed net investment income at the beginning and end of the period
by the number of shares outstanding on those dates. Other methods of computing
net investment income may be acceptable. Provide an explanation in a note to the
table of any other method used to compute net investment income.
(b) The amount shown at the Net Gains or Losses on Securities caption is the
balancing figure derived from the other amounts in the statement. The amount
shown at this caption for a share outstanding throughout the year may not agree
with the change in the aggregate gains and losses in the portfolio securities for the
year because of the timing of sales and repurchases of the Fund’s shares in relation
to fluctuating market values for the portfolio.
(c) For any distributions made from sources other than net investment income
and capital gains, state the per share amounts separately at the Returns of Capital
caption and note the nature of the distributions.
3. Total Return.
(a) Assume an initial investment made at the net asset value calculated on the last
business day before the first day of each period shown.
(b) Do not reflect sales loads or account fees in the initial investment, but, if
sales loads or account fees are imposed, note that they are not reflected in total
return.
(c) Reflect any sales load assessed upon reinvestment of dividends or
distributions.
(d) Assume a redemption at the price calculated on the last business day of each
period shown.
(e) For a period less than a full fiscal year, state the total return for the period
and disclose that total return is not annualized in a note to the table.
4. Ratios/Supplemental Data.
(a) Calculate “average net assets” based on the value of the net assets determined
no less frequently than the end of each month.
(b) Calculate the Ratio of Expenses to Average Net Assets using the amount of
expenses shown in the Fund’s statement of operations for the relevant fiscal period,
including increases resulting from complying with paragraph 2(g) of rule 6-07 of
Regulation S-X and reductions resulting from complying with paragraphs 2(a) and
(f) of rule 6-07 regarding fee waivers and reimbursements. If a change in the
methodology for determining the ratio of expenses to average net assets results from
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applying paragraph 2(g) of rule 6-07, explain in a note that the ratio reflects fees paid
with brokerage commissions and fees reduced in connection with specific agreements
only for periods ending after September 1, 1995.
(c)

A Fund that is a Money Market Fund may omit the Portfolio Turnover Rate.

(d)

Calculate the Portfolio Turnover Rate as follows:

(i) Divide the lesser of amounts of purchases or sales of portfolio securities
for the fiscal year by the monthly average of the value of the portfolio securities
owned by the Fund during the fiscal year. Calculate the monthly average by totaling
the values of portfolio securities as of the beginning and end of the first month of
the fiscal year and as of the end of each of the succeeding 11 months and dividing
the sum by 13.
(ii) Exclude from both the numerator and the denominator amounts relating
to all securities, including options, whose maturities or expiration dates at the time of
acquisition were one year or less. Include all long-term securities, including long-term
U.S. Government securities. Purchases include any cash paid upon the conversion of
one portfolio security into another and the cost of rights or warrants. Sales include
net proceeds of the sale of rights and warrants and net proceeds of portfolio
securities that have been called or for which payment has been made through
redemption or maturity.
(iii) If the Fund acquired the assets of another investment company or of a
personal holding company in exchange for its own shares during the fiscal year in a
purchase-of-assets transaction, exclude the value of securities acquired from
purchases and securities sold from sales to realign the Fund’s portfolio. Adjust the
denominator of the portfolio turnover computation to reflect these excluded
purchases and sales and disclose them in a footnote.
(iv) Include in purchases and sales any short sales that the Fund intends to
maintain for more than one year and put and call options with expiration dates more
than one year from the date of acquisition. Include proceeds from a short sale in the
value of the portfolio securities sold during the period; include the cost of covering a
short sale in the value of portfolio securities purchased during the period. Include
premiums paid to purchase options in the value of portfolio securities purchased
during the reporting period; include premiums received from the sale of options in
the value of the portfolio securities sold during the period.
(e) A Fund may incorporate by reference the Financial Highlights Information
from a report to shareholders under rule 30e-1 into the prospectus in response to this
Item if the Fund delivers the shareholder report with the prospectus or, if the report
has been previously delivered (e.g., to a current shareholder), the Fund includes the
statement required by Item 1(b)(1).
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Part B — INFORMATION REQUIRED IN A STATEMENT OF ADDITIONAL
INFORMATION
Item 14.

Cover Page and Table of Contents

(a) Front Cover Page. Include the following information on the outside front
cover page of the SAI:
(1) The Fund’s name and the Class or Classes, if any, to which the SAI relates.
If the Fund is a Series, also provide the Registrant’s name.
(2) The exchange ticker symbol of the Fund’s securities or, if the SAI relates to
one or more Classes of the Fund’s securities, adjacent to each such class, the exchange
ticker symbol of such Class of the Fund’s securities. If the Fund is an Exchange-Traded
Fund, also identify the principal U.S. market or markets on which the Fund shares are
traded.
(3)

A statement or statements:

(i)

That the SAI is not a prospectus;

(ii)

How the prospectus may be obtained; and

(iii) Whether and from where information is incorporated by reference into
the SAI, as permitted by General Instruction D.
Instruction. Any information incorporated by reference into the SAI must be
delivered with the SAI unless the information has been previously delivered in a
shareholder report (e.g., to a current shareholder), and the Fund states that the
shareholder report is available, without charge, upon request. Provide a toll-free (or
collect) telephone number to call to request the report.
(4)

The date of the SAI and of the prospectus to which the SAI relates.

(b) Table of Contents. Include under appropriate captions (and subcaptions) a
list of the contents of the SAI and, when useful, provide cross-references to related
disclosure in the prospectus.
Item 15.

Fund History

(a) Provide the date and form of organization of the Fund and the name of the
state or other jurisdiction in which the Fund is organized.
(b) If the Fund has engaged in a business other than that of an investment
company during the past 5 years, state the nature of the other business and give the
approximate date on which the Fund commenced business as an investment
company. If the Fund’s name was changed during that period, state its former name
and the approximate date on which it was changed. Briefly describe the nature and
results of any change in the Fund’s business or name that occurred in connection
with any bankruptcy, receivership, or similar proceeding, or any other material
reorganization, readjustment or succession.
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Description of the Fund and Its Investments and Risks

(a) Classification. State that the Fund is an open-end, management investment
company and indicate, if applicable, that the Fund is diversified.
(b) Investment Strategies and Risks. Describe any investment strategies,
including a strategy to invest in a particular type of security, used by an investment
adviser of the Fund in managing the Fund that are not principal strategies and the
risks of those strategies.
(c) Fund Policies.
(1)

Describe the Fund’s policy with respect to each of the following:

(i)

Issuing senior securities;

(ii)

Borrowing money, including the purpose for which the proceeds will be

(iii)

Underwriting securities of other issuers;

used;

(iv)
industries;

Concentrating investments in a particular industry or group of

(v)

Purchasing or selling real estate or commodities;

(vi)

Making loans; and

(vii) Any other policy that the Fund deems fundamental or that may not be
changed without shareholder approval, including, if applicable, the Fund’s
investment objectives.
Instruction. If the Fund reserves freedom of action with respect to any practice
specified in paragraph (c)(1), state the maximum percentage of assets to be devoted
to the practice and disclose the risks of the practice.
(2) State whether shareholder approval is necessary to change any policy
specified in paragraph (c)(1). If so, describe the vote required to obtain this approval.
(d) Temporary Defensive Position. Disclose, if applicable, the types of
investments that a Fund may make while assuming a temporary defensive position
described in response to Item 9(b).
(e) Portfolio Turnover. Explain any significant variation in the Fund’s portfolio
turnover rates over the two most recently completed fiscal years or any anticipated
variation in the portfolio turnover rate from that reported for the last fiscal year in
response to Item 13.
Instruction
This paragraph does not apply to a Money Market Fund.
(f) Disclosure of Portfolio Holdings
(1) Describe the Fund’s policies and procedures with respect to the disclosure
of the Fund’s portfolio securities to any person, including:
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(i) How the policies and procedures apply to disclosure to different
categories of persons, including individual investors, institutional investors,
intermediaries that distribute the Fund’s shares, third-party service providers, rating
and ranking organizations, and affiliated persons of the Fund;
(ii) Any conditions or restrictions placed on the use of information about
portfolio securities that is disclosed, including any requirement that the information
be kept confidential or prohibitions on trading based on the information, and any
procedures to monitor the use of this information;
(iii) The frequency with which information about portfolio securities is
disclosed, and the length of the lag, if any, between the date of the information and
the date on which the information is disclosed;
(iv) Any policies and procedures with respect to the receipt of
compensation or other consideration by the Fund, its investment adviser, or any
other party in connection with the disclosure of information about portfolio
securities;
(v) The individuals or categories of individuals who may authorize
disclosure of the Fund’s portfolio securities (e.g., executive officers of the Fund);
(vi) The procedures that the Fund uses to ensure that disclosure of
information about portfolio securities is in the best interests of Fund shareholders,
including procedures to address conflicts between the interests of Fund shareholders,
on the one hand, and those of the Fund’s investment adviser; principal underwriter;
or any affiliated person of the Fund, its investment adviser, or its principal
underwriter, on the other; and
(vii) The manner in which the board of directors exercises oversight of
disclosure of the Fund’s portfolio securities.
Instruction. Include any policies and procedures of the Fund’s investment adviser,
or any other third party, that the Fund uses, or that are used on the Fund’s behalf,
with respect to the disclosure of the Fund’s portfolio securities to any person.
(2) Describe any ongoing arrangements to make available information about
the Fund’s portfolio securities to any person, including the identity of the persons
who receive information pursuant to such arrangements. Describe any compensation
or other consideration received by the Fund, its investment adviser, or any other
party in connection with each such arrangement, and provide the information
described by paragraphs (f)(1)(ii), (iii), and (v) of this Item with respect to such
arrangements.
Instructions
1. The consideration required to be disclosed by Item 16(f)(2) includes any
agreement to maintain assets in the Fund or in other investment companies or
accounts managed by the investment adviser or by any affiliated person of the
investment adviser.
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2. The Fund is not required to describe an ongoing arrangement to make
available information about the Fund’s portfolio securities pursuant to this Item, if,
not later than the time that the Fund makes the portfolio securities information
available to any person pursuant to the arrangement, the Fund discloses the
information in a publicly available filing with the Commission that is required to
include the information.
3. The Fund is not required to describe an ongoing arrangement to make
available information about the Fund’s portfolio securities pursuant to this Item if:
(a) the Fund makes the portfolio securities information available to any
person pursuant to the arrangement no earlier than the day next following the day on
which the Fund makes the information available on its website in the manner
specified in its prospectus pursuant to paragraph (b); and
(b) the Fund has disclosed in its current prospectus that the portfolio
securities information will be available on its website, including (1) the nature of the
information that will be available, including both the date as of which the
information will be current (e.g., month-end) and the scope of the information (e.g.,
complete portfolio holdings, Fund’s largest 20 holdings); (2) the date when the
information will first become available and the period for which the information will
remain available, which shall end no earlier than the date on which the Fund files its
Form N-CSR or Form N-Q with the Commission for the period that includes the
date as of which the website information is current; and (3) the location on the
Fund’s website where either the information or a prominent hyper link (or series of
prominent hyper links) to the information will be available.
(g) Money Market Fund Material Events. If the Fund is a Money Market Fund
(except any Money Market Fund that is not subject to the requirements of
§§ 270.2a–7(c)(2)(i) and/or (ii) of this chapter pursuant to § 270.2a–7(c)(2)(iii) of this
chapter, and has not chosen to rely on the ability to impose liquidity fees and
suspend redemptions consistent with the requirements of §§ 270.2a–7(c)(2)(i) and/or
(ii)) disclose, as applicable, the following events:
(1) Imposition of Liquidity Fees and Temporary Suspensions of
Fund Redemptions.
(i) During the last 10 years, any occasion on which the Fund has invested
less than ten percent of its total assets in weekly liquid assets (as provided in
§ 270.2a–7(c)(2)(ii)), and with respect to each such occasion, whether the Fund’s
board of directors determined to impose a liquidity fee pursuant to
§ 270.2a–7(c)(2)(ii) and/or temporarily suspend the Fund’s redemptions pursuant to
§ 270.2a–7(c)(2)(i).
(ii) During the last 10 years, any occasion on which the Fund has invested
less than thirty percent, but more than ten percent, of its total assets in weekly liquid
assets (as provided in § 270.2a–7(c)(2)(i)) and the Fund’s board of directors has
determined to impose a liquidity fee pursuant to § 270.2a–7(c)(2)(i) and/or
temporarily suspend the Fund’s redemptions pursuant to § 270.2a–7(c)(2)(i).
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Instructions
1. With respect to each such occasion, disclose: the dates and length of time for
which the Fund invested less than ten percent (or thirty percent, as applicable) of its
total assets in weekly liquid assets; the dates and length of time for which the Fund’s
board of directors determined to impose a liquidity fee pursuant to
§ 270.2a–7(c)(2)(i) or § 270.2a–7(c)(2)(ii), and/or temporarily suspend the Fund’s
redemptions pursuant to § 270.2a–7(c)(2)(i); and the size of any liquidity fee imposed
pursuant to § 270.2a–7(c)(2)(i) or § 270.2a–7(c)(2)(ii).
2. The disclosure required by Item 16(g)(1) should incorporate, as appropriate,
any information that the Fund is required to report to the Commission on Items E.1,
E.2, E.3, E.4, F.1, F.2, and G.1 of Form N–CR [17 CFR 274.222].
3. The disclosure required by Item 16(g)(1) should conclude with the following
statement: “The Fund was required to disclose additional information about this
event [or “these events,” as appropriate] on Form N–CR and to file this form with the
Securities and Exchange Commission. Any Form N–CR filing submitted by the
Fund is available on the EDGAR Database on the Securities and Exchange
Commission’s Internet site at http://www.sec.gov.”
(2) Financial Support Provided to Money Market Funds. During the last
10 years, any occasion on which an affiliated person, promoter, or principal
underwriter of the Fund, or an affiliated person of such a person, provided any form
of financial support to the Fund, including a description of the nature of support,
person providing support, brief description of the relationship between the person
providing support and the Fund, date support provided, amount of support, security
supported (if applicable), and the value of security supported on date support was
initiated (if applicable).
Instructions
1. The term “financial support” includes any capital contribution, purchase of a
security from the Fund in reliance on § 270.17a–9, purchase of any defaulted or
devalued security at par, execution of letter of credit or letter of indemnity, capital
support agreement (whether or not the Fund ultimately received support),
performance guarantee, or any other similar action reasonably intended to increase
or stabilize the value or liquidity of the Fund’s portfolio; excluding, however, any
routine waiver of fees or reimbursement of Fund expenses, routine inter-fund
lending, routine inter-fund purchases of Fund shares, or any action that would
qualify as financial support as defined above, that the board of directors has
otherwise determined not to be reasonably intended to increase or stabilize the value
or liquidity of the Fund’s portfolio.
2. If during the last 10 years, the Fund has participated in one or more mergers
with another investment company (a “merging investment company”), provide the
information required by Item 16(g)(2) with respect to any merging investment
company as well as with respect to the Fund; for purposes of this Instruction, the
term “merger” means a merger, consolidation, or purchase or sale of substantially all
of the assets between the Fund and a merging investment company. If the person or
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entity that previously provided financial support to a merging investment company is
not currently an affiliated person, promoter, or principal underwriter of the Fund,
the Fund need not provide the information required by Item 16(g)(2) with respect to
that merging investment company.
3. The disclosure required by Item 16(g)(2) should incorporate, as appropriate,
any information that the Fund is required to report to the Commission on Items C.1,
C.2, C.3, C.4, C.5, C.6, and C.7 of Form N–CR [17 CFR 274.222].
4. The disclosure required by Item 16(g)(2) should conclude with the following
statement: “The Fund was required to disclose additional information about this
event [or “these events,” as appropriate] on Form N–CR and to file this form with the
Securities and Exchange Commission. Any Form N–CR filing submitted by the
Fund is available on the EDGAR Database on the Securities and Exchange
Commission’s Internet site at http://www.sec.gov.”
Item 17.

Management of the Fund

Instructions
1.

For purposes of this Item 17, the terms below have the following meanings:

(a) The term “family of investment companies” means any two or more
registered investment companies that:
(1)

Share the same investment adviser or principal underwriter; and

(2) Hold themselves out to investors as related companies for purposes of
investment and investor services.
(b) The term “fund complex” means two or more registered investment
companies that:
(1) Hold themselves out to investors as related companies for purposes of
investment and investor services; or
(2) Have a common investment adviser or have an investment adviser that is
an affiliated person of the investment adviser of any of the other registered
investment companies.
(c) The term “immediate family member” means a person’s spouse; child
residing in the person’s household (including step and adoptive children); and any
dependent of the person, as defined in section 152 of the Internal Revenue Code (26
U.S.C. 152).
(d) The term “officer” means the president, vice-president, secretary, treasurer,
controller, or any other officer who performs policy-making functions.
2. When providing information about directors, furnish information for directors
who are interested persons of the Fund separately from the information for directors
who are not interested persons of the Fund. For example, when furnishing
information in a table, you should provide separate tables (or separate sections of a
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single table) for directors who are interested persons and for directors who are not
interested persons. When furnishing information in narrative form, indicate by
heading or otherwise the directors who are interested persons and the directors who
are not interested persons.
(a) Management Information.
(1) Provide the information required by the following table for each director
and officer of the Fund, and, if the Fund has an advisory board, member of the
board. Explain in a footnote to the table any family relationship between the persons
listed.
(1)

Name,
Address,
and Age

(2)

Position(s)
Held with
Fund

(3)

Term of Office
and Length of
Time Served

(4)

(5)

(6)

Principal
Occupation(s)
During Past
5 Years

Number of
Portfolios
in Fund
Complex
Overseen by
Director

Other
Directorships
Held by
Director

Instructions
1. For purposes of this paragraph, the term “family relationship” means any
relationship by blood, marriage, or adoption, not more remote than first cousin.
2. For each director who is an interested person of the Fund, describe, in a
footnote or otherwise, the relationship, events, or transactions by reason of which the
director is an interested person.
3. State the principal business of any company listed under column (4) unless the
principal business is implicit in its name.
4. Indicate in column (6) directorships not included in column (5) that are held
by a director in any company with a class of securities registered pursuant to section
12 of the Securities Exchange Act (15 U.S.C. 78l) or subject to the requirements of
section 15(d) of the Securities Exchange Act (15 U.S.C. 78o(d)) or any company
registered as an investment company under the Investment Company Act, and name
the companies in which the directorships are held. Where the other directorships
include directorships overseeing two or more portfolios in the same fund complex,
identify the fund complex and provide the number of portfolios overseen as a
director in the fund complex rather than listing each portfolio separately.
(2) For each individual listed in column (1) of the table required by paragraph
(a)(1) of this Item 17, except for any director who is not an interested person of the
Fund, describe any positions, including as an officer, employee, director, or general
partner, held with affiliated persons or principal underwriters of the Fund.
Instruction
When an individual holds the same position(s) with two or more registered
investment companies that are part of the same fund complex, identify the fund
complex and provide the number of registered investment companies for which the
position(s) are held rather than listing each registered investment company separately.
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(3) Describe briefly any arrangement or understanding between any director
or officer and any other person(s) (naming the person(s)) pursuant to which he was
selected as a director or officer.
Instruction
Do not include arrangements or understandings with directors or officers acting
solely in their capacities as such.
(b) Leadership Structure and Board of Directors.
(1) Briefly describe the leadership structure of the Fund’s board, including the
responsibilities of the board of directors with respect to the Fund’s management and
whether the chairman of the board is an interested person of the Fund. If the
chairman of the board is an interested person of the Fund, disclose whether the
Fund has a lead independent director and what specific role the lead independent
director plays in the leadership of the Fund. This disclosure should indicate why the
Fund has determined that its leadership structure is appropriate given the specific
characteristics or circumstances of the Fund. In addition, disclose the extent of the
board’s role in the risk oversight of the Fund, such as how the board administers its
oversight function and the effect that this has on the board’s leadership structure.
(2) Identify the standing committees of the Fund’s board of directors, and
provide the following information about each committee:
(i)

A concise statement of the functions of the committee;

(ii)

The members of the committee;

(iii)

The number of committee meetings held during the last fiscal year; and

(iv) If the committee is a nominating or similar committee, state whether
the committee will consider nominees recommended by security holders and, if so,
describe the procedures to be followed by security holders in submitting
recommendations.
(3) (i) Unless disclosed in the table required by paragraph (a)(1) of this
Item 17, describe any positions, including as an officer, employee, director, or general
partner, held by any director who is not an interested person of the Fund, or
immediate family member of the director, during the two most recently completed
calendar years with:
(A)

The Fund;

(B) An investment company, or a person that would be an investment
company but for the exclusions provided by sections 3(c)(1) and 3(c)(7) (15 U.S.C.
80a-3(c)(1) and (c)(7)), having the same investment adviser or principal underwriter
as the Fund or having an investment adviser or principal underwriter that directly or
indirectly controls, is controlled by, or is under common control with an investment
adviser or principal underwriter of the Fund;
(C)
the Fund; or

An investment adviser, principal underwriter, or affiliated person of
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(D) Any person directly or indirectly controlling, controlled by, or under
common control with an investment adviser or principal underwriter of the Fund.
(ii) Unless disclosed in the table required by paragraph (a)(1) of this
Item 17 or in response to paragraph (b)(3)(i) of this Item 17, indicate any
directorships held during the past five years by each director in any company with a
class of securities registered pursuant to section 12 of the Securities Exchange Act
(15 U.S.C. 78l) or subject to the requirements of section 15(d) of the Securities
Exchange Act (15 U.S.C. 78o(d)) or any company registered as an investment
company under the Investment Company Act, and name the companies in which the
directorships were held.
Instruction. When an individual holds the same position(s) with two or more
portfolios that are part of the same fund complex, identify the fund complex and
provide the number of portfolios for which the position(s) are held rather than listing
each portfolio separately.
(4) For each director, state the dollar range of equity securities beneficially
owned by the director as required by the following table:
(i)

In the Fund; and

(ii) On an aggregate basis, in any registered investment companies overseen
by the director within the same family of investment companies as the Fund.
(1)

Name of
Director

(2)

(3)

Dollar Range of
Equity Securities in
the Fund

Aggregate Dollar Range of Equity
Securities in All Registered
Investment Companies Overseen by
Director in Family of Investment
Companies

Instructions
1. Information should be provided as of the end of the most recently completed
calendar year. Specify the valuation date by footnote or otherwise.
2. Determine “beneficial ownership” in accordance with rule 16a-1(a)(2) under
the Exchange Act (17 CFR 240.16a-1(a)(2)).
3. If the SAI covers more than one Fund or Series, disclose in column (2) the
dollar range of equity securities beneficially owned by a director in each Fund or
Series overseen by the director.
4. In disclosing the dollar range of equity securities beneficially owned by a
director in columns (2) and (3), use the following ranges: none, $1 – $10,000,
$10,001 – $50,000, $50,001 – $100,000, or over $100,000.
(5) For each director who is not an interested person of the Fund, and his
immediate family members, furnish the information required by the following table
as to each class of securities owned beneficially or of record in:
(i)

An investment adviser or principal underwriter of the Fund; or
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(ii) A person (other than a registered investment company) directly or
indirectly controlling, controlled by, or under common control with an investment
adviser or principal underwriter of the Fund:
(1)

(2)

(3)

(4)

(5)

(6)

Name of
Director

Name of Owners
and Relationships
to Director

Company

Title of
Class

Value of
Securities

Percent
of Class

Instructions
1. Information should be provided as of the end of the most recently completed
calendar year. Specify the valuation date by footnote or otherwise.
2. An individual is a “beneficial owner” of a security if he is a “beneficial owner”
under either rule 13d-3 or rule 16a-1(a)(2) under the Exchange Act (17 CFR
240.13d-3 or 240.16a-1(a)(2)).
3. Identify the company in which the director or immediate family member of
the director owns securities in column (3). When the company is a person directly or
indirectly controlling, controlled by, or under common control with an investment
adviser or principal underwriter, describe the company’s relationship with the
investment adviser or principal underwriter.
4. Provide the information required by columns (5) and (6) on an aggregate basis
for each director and his immediate family members.
(6) Unless disclosed in response to paragraph (b)(5) of this Item 17, describe
any direct or indirect interest, the value of which exceeds $120,000, of each director
who is not an interested person of the Fund, or immediate family member of the
director, during the two most recently completed calendar years, in:
(i)

An investment adviser or principal underwriter of the Fund; or

(ii) A person (other than a registered investment company) directly or
indirectly controlling, controlled by, or under common control with an investment
adviser or principal underwriter of the Fund.
Instructions
1. A director or immediate family member has an interest in a company if he is a
party to a contract, arrangement, or understanding with respect to any securities of,
or interest in, the company.
2. The interest of the director and the interests of his immediate family members
should be aggregated in determining whether the value exceeds $120,000.
(7) Describe briefly any material interest, direct or indirect, of any director
who is not an interested person of the Fund, or immediate family member of the
director, in any transaction, or series of similar transactions, during the two most
recently completed calendar years, in which the amount involved exceeds $120,000
and to which any of the following persons was a party:
(i)

The Fund;
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An officer of the Fund;

(iii) An investment company, or a person that would be an investment
company but for the exclusions provided by sections 3(c)(1) and 3(c)(7) (15 U.S.C.
80a-3(c)(1) and (c)(7)), having the same investment adviser or principal underwriter
as the Fund or having an investment adviser or principal underwriter that directly or
indirectly controls, is controlled by, or is under common control with an investment
adviser or principal underwriter of the Fund;
(iv) An officer of an investment company, or a person that would be an
investment company but for the exclusions provided by sections 3(c)(1) and 3(c)(7)
(15 U.S.C. 80a-3(c)(1) and (c)(7)), having the same investment adviser or principal
underwriter as the Fund or having an investment adviser or principal underwriter
that directly or indirectly controls, is controlled by, or is under common control with
an investment adviser or principal underwriter of the Fund;
(v)

An investment adviser or principal underwriter of the Fund;

(vi)

An officer of an investment adviser or principal underwriter of the

Fund;
(vii) A person directly or indirectly controlling, controlled by, or under
common control with an investment adviser or principal underwriter of the Fund; or
(viii) An officer of a person directly or indirectly controlling, controlled by,
or under common control with an investment adviser or principal underwriter of the
Fund.
Instructions
1. Include the name of each director or immediate family member whose interest
in any transaction or series of similar transactions is described and the nature of the
circumstances by reason of which the interest is required to be described.
2. State the nature of the interest, the approximate dollar amount involved in the
transaction, and, where practicable, the approximate dollar amount of the interest.
3. In computing the amount involved in the transaction or series of similar
transactions, include all periodic payments in the case of any lease or other
agreement providing for periodic payments.
4. Compute the amount of the interest of any director or immediate family
member of the director without regard to the amount of profit or loss involved in the
transaction(s).
5. As to any transaction involving the purchase or sale of assets, state the cost of
the assets to the purchaser and, if acquired by the seller within two years prior to the
transaction, the cost to the seller. Describe the method used in determining the
purchase or sale price and the name of the person making the determination.
6. Disclose indirect, as well as direct, material interests in transactions. A person
who has a position or relationship with, or interest in, a company that engages in a
transaction with one of the persons listed in paragraphs (b)(7)(i) through (b)(7)(viii)
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of this Item 17 may have an indirect interest in the transaction by reason of the
position, relationship, or interest. The interest in the transaction, however, will not be
deemed “material” within the meaning of paragraph (b)(7) of this Item 17 where the
interest of the director or immediate family member arises solely from the holding of
an equity interest (including a limited partnership interest, but excluding a general
partnership interest) or a creditor interest in a company that is a party to the
transaction with one of the persons specified in paragraphs (b)(7)(i) through
(b)(7)(viii) of this Item 17, and the transaction is not material to the company.
7. The materiality of any interest is to be determined on the basis of the
significance of the information to investors in light of all the circumstances of the
particular case. The importance of the interest to the person having the interest, the
relationship of the parties to the transaction with each other, and the amount
involved in the transaction are among the factors to be considered in determining the
significance of the information to investors.
8. No information need be given as to any transaction where the interest of the
director or immediate family member arises solely from the ownership of securities
of a person specified in paragraphs (b)(7)(i) through (b)(7)(viii) of this Item 17 and
the director or immediate family member receives no extra or special benefit not
shared on a pro rata basis by all holders of the Class of securities.
9. Transactions include loans, lines of credit, and other indebtedness. For
indebtedness, indicate the largest aggregate amount of indebtedness outstanding at
any time during the period, the nature of the indebtedness and the transaction in
which it was incurred, the amount outstanding as of the end of the most recently
completed calendar year, and the rate of interest paid or charged.
10. No information need be given as to any routine, retail transaction. For
example, the Fund need not disclose that a director has a credit card, bank or
brokerage account, residential mortgage, or insurance policy with a person specified
in paragraphs (b)(7)(i) through (b)(7)(viii) of this Item 17 unless the director is
accorded special treatment.
(8) Describe briefly any direct or indirect relationship, in which the amount
involved exceeds $120,000, of any director who is not an interested person of the
Fund, or immediate family member of the director, that existed at any time during
the two most recently completed calendar years with any of the persons specified in
paragraphs (b)(7)(i) through (b)(7)(viii) of this Item 17. Relationships include:
(i) Payments for property or services to or from any person specified in
paragraphs (b)(7)(i) through (b)(7)(viii) of this Item 17;
(ii) Provision of legal services to any person specified in paragraphs (b)(7)(i)
through (b)(7)(viii) of this Item 17;
(iii) Provision of investment banking services to any person specified in
paragraphs (b)(7)(i) through (b)(7)(viii) of this Item 17, other than as a participating
underwriter in a syndicate; and
(iv) Any consulting or other relationship that is substantially similar in
nature and scope to the relationships listed in paragraphs (b)(8)(i) through (b)(8)(iii)
of this Item 17.
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Instructions
1. Include the name of each director or immediate family member whose
relationship is described and the nature of the circumstances by reason of which the
relationship is required to be described.
2. State the nature of the relationship and the amount of business conducted
between the director or immediate family member and the person specified in
paragraphs (b)(7)(i) through (b)(7)(viii) of this Item 17 as a result of the relationship
during the two most recently completed calendar years.
3. In computing the amount involved in a relationship, include all periodic
payments in the case of any agreement providing for periodic payments.
4. Disclose indirect, as well as direct, relationships. A person who has a position
or relationship with, or interest in, a company that has a relationship with one of the
persons listed in paragraphs (b)(7)(i) through (b)(7)(viii) of this Item 17 may have an
indirect relationship by reason of the position, relationship, or interest.
5. In determining whether the amount involved in a relationship exceeds
$120,000, amounts involved in a relationship of the director should be aggregated
with those of his immediate family members.
6. In the case of an indirect interest, identify the company with which a person
specified in paragraphs (b)(7)(i) through (b)(7)(viii) of this Item 17 has a relationship;
the name of the director or immediate family member affiliated with the company
and the nature of the affiliation; and the amount of business conducted between the
company and the person specified in paragraphs (b)(7)(i) through (b)(7)(viii) of this
Item 17 during the two most recently completed calendar years.
7. In calculating payments for property and services for purposes of paragraph
(b)(8)(i) of this Item 17, the following may be excluded:
A. Payments where the transaction involves the rendering of services as a
common contract carrier, or public utility, at rates or charges fixed in conformity
with law or governmental authority; or
B. Payments that arise solely from the ownership of securities of a person
specified in paragraphs (b)(7)(i) through (b)(7)(viii) of this Item 17 and no extra or
special benefit not shared on a pro rata basis by all holders of the class of securities is
received.
8. No information need be given as to any routine, retail relationship. For
example, the Fund need not disclose that a director has a credit card, bank or
brokerage account, residential mortgage, or insurance policy with a person specified
in paragraphs (b)(7)(i) through (b)(7)(viii) of this Item 17 unless the director is
accorded special treatment.
(9) If an officer of an investment adviser or principal underwriter of the
Fund, or an officer of a person directly or indirectly controlling, controlled by, or
under common control with an investment adviser or principal underwriter of the
Fund, served during the two most recently completed calendar years, on the board of
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directors of a company where a director of the Fund who is not an interested person
of the Fund, or immediate family member of the director, was during the two most
recently completed calendar years, an officer, identify:
(i)

The company;

(ii) The individual who serves or has served as a director of the company
and the period of service as director;
(iii) The investment adviser or principal underwriter or person controlling,
controlled by, or under common control with the investment adviser or principal
underwriter where the individual named in paragraph (b)(9)(ii) of this Item 17 holds
or held office and the office held; and
(iv) The director of the Fund or immediate family member who is or was
an officer of the company; the office held; and the period of holding the office.
(10) For each director, briefly discuss the specific experience, qualifications,
attributes, or skills that led to the conclusion that the person should serve as a
director for the Fund at the time that the disclosure is made, in light of the Fund’s
business and structure. If material, this disclosure should cover more than the past
five years, including information about the person’s particular areas of expertise or
other relevant qualifications.
(c) Compensation. For all directors of the Fund and for all members of any
advisory board who receive compensation from the Fund, and for each of the three
highest paid officers or any affiliated person of the Fund who received aggregate
compensation from the Fund for the most recently completed fiscal year exceeding
$60,000 (“Compensated Persons”):
(1)

Provide the information required by the following table:
COMPENSATION TABLE

(1)

(2)

(3)

(4)

(5)

Name of
Person,
Position

Aggregate
Compensation
From Fund

Pension or Retirement
Benefits Accrued
As Part of
Funds Expenses

Estimated
Annual Benefits
Upon
Retirement

Total Compensation
From Fund and
Fund Complex
Paid to Directors

Instructions
1. For column (1), indicate, as necessary, the capacity in which the remuneration
is received. For Compensated Persons who are directors of the Fund, compensation
is amounts received for service as a director.
2. If the Registrant has not completed its first full year since its organization,
furnish the information for the current fiscal year, estimating future payments that
would be made pursuant to an existing agreement or understanding. Disclose in a
footnote to the Compensation Table the period for which the information is
furnished.
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3. Include in column (2) amounts deferred at the election of the Compensated
Person, whether pursuant to a plan established under Section 401(k) of the Internal
Revenue Code [26 U.S.C. 401(k)] or otherwise for the fiscal year in which earned.
Disclose in a footnote to the Compensation Table the total amount of deferred
compensation (including interest) payable to or accrued for any Compensated
Person.
4. Include in columns (3) and (4) all pension or retirement benefits proposed to
be paid under any existing plan in the event of retirement at normal retirement date,
directly or indirectly, by the Registrant, any of its subsidiaries, or other companies in
the Fund Complex. Omit column (4) where retirement benefits are not determinable.
5. For any defined benefit or actuarial plan under which benefits are determined
primarily by final compensation (or average final compensation) and years of service,
provide the information required in column (4) in a separate table showing estimated
annual benefits payable upon retirement (including amounts attributable to any
defined benefit supplementary or excess pension award plans) in specified
compensation and years of service classifications. Also provide the estimated
credited years of service for each Compensated Person.
6. Include in column (5) only aggregate compensation paid to a director for
service on the board and all other boards of investment companies in a
Fund Complex specifying the number of such other investment companies.
(2) Describe briefly the material provisions of any pension, retirement, or
other plan or any arrangement, other than fee arrangements disclosed in paragraph
(c)(1), under which the Compensated Persons are or may be compensated for services
provided, including amounts paid, if any, to the compensated Person under these
arrangements during the most recently completed fiscal year. Specifically include the
criteria used to determine amounts payable under the plan, the length of service or
vesting period required by the plan, the retirement age or other event that gives rise
to payment under the plan, and whether the payment of benefits is secured or funded
by the Fund.
(d) Sales Loads. Disclose any arrangements that result in breakpoints in, or
elimination of, sales loads for directors and other affiliated persons of the Fund.
Identify each class of individuals and transactions to which the arrangements apply
and state each different breakpoint as a percentage of both the offering price and the
net amount invested of the Fund’s shares. Explain, as applicable, the reasons for the
difference in the price at which securities are offered generally to the public, and the
prices at which securities are offered to directors and other affiliated persons of the
Fund.
(e) Codes of Ethics. Provide a brief statement disclosing whether the Fund and
its investment adviser and principal underwriter have adopted codes of ethics under
rule 17j-1 of the Investment Company Act [17 CFR 270.17j-1] and whether these
codes of ethics permit personnel subject to the codes to invest in securities, including
securities that may be purchased or held by the Fund.
Instruction: A Fund that is not required to adopt a code of ethics under rule 17j-1
of the Investment Company Act is not required to respond to this item
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(f) Proxy Voting Policies. Unless the Fund invests exclusively in non-voting
securities, describe the policies and procedures that the Fund uses to determine how
to vote proxies relating to portfolio securities, including the procedures that the Fund
uses when a vote presents a conflict between the interests of Fund shareholders, on
the one hand, and those of the Fund’s investment adviser; principal underwriter; or
any affiliated person of the Fund, its investment adviser, or its principal underwriter,
on the other. Include any policies and procedures of the Fund’s investment adviser,
or any other third party, that the Fund uses, or that are used on the Fund’s behalf, to
determine how to vote proxies relating to portfolio securities. Also, state that
information regarding how the Fund voted proxies relating to portfolio securities
during the most recent 12-month period ended June 30 is available (1) without
charge, upon request, by calling a specified toll-free (or collect) telephone number; or
on or through the Fund’s website at a specified Internet address; or both; and (2) on
the Commission’s website at http://www.sec.gov.
Instructions
1. A Fund may satisfy the requirement to provide a description of the policies
and procedures that it uses to determine how to vote proxies relating to portfolio
securities by including a copy of the policies and procedures themselves.
2. If a Fund discloses that the Fund’s proxy voting record is available by calling a
toll-free (or collect) telephone number, and the Fund (or financial intermediary
through which shares of the Fund may be purchased or sold) receives a request for
this information, the Fund (or financial intermediary) must send the information
disclosed in the Fund’s most recently filed report on Form N-PX, within three
business days of receipt of the request, by first-class mail or other means designed to
ensure equally prompt delivery.
3. If a Fund discloses that the Fund’s proxy voting record is available on or
through its website, the Fund must make available free of charge the information
disclosed in the Fund’s most recently filed report on Form N-PX on or through its
website as soon as reasonably practicable after filing the report with the Commission.
The information disclosed in the Fund’s most recently filed report on Form N-PX
must remain available on or through the Fund’s website for as long as the Fund
remains subject to the requirements of Rule 30b1-4 (17 CFR 270.30b1-4) and
discloses that the Fund’s proxy voting record is available on or through its website.
Item 18.

Control Persons and Principal Holders of Securities

Provide the following information as of a specified date no more than 30 days
prior to the date of filing the registration statement or an amendment.
(a) Control Persons. State the name and address of each person who controls
the Fund and explain the effect of that control on the voting rights of other security
holders. For each control person, state the percentage of the Fund’s voting securities
owned or any other basis of control. If the control person is a company, give the
jurisdiction under the laws of which it is organized. List all parents of the control
person.
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Instruction. For purposes of this paragraph, “control” means (i) the beneficial
ownership, either directly or through one or more controlled companies, of more
than 25% of the voting securities of a company; (ii) the acknowledgment or assertion
by either the controlled or controlling party of the existence of control; or (iii) an
adjudication under section 2(a)(9), which has become final, that control exists.
(b) Principal Holders. State the name, address, and percentage of ownership of
each person who owns of record or is known by the Fund to own beneficially 5% or
more of any Class of the Fund’s outstanding equity securities.
Instructions
1.

Calculate the percentages based on the amount of securities outstanding.

2. If securities are being registered under or in connection with a plan of
acquisition, reorganization, readjustment or succession, indicate, as far as
practicable, the ownership that would result from consummation of the plan based
on present holdings and commitments.
3. Indicate whether the securities are owned of record, beneficially, or both.
Show the respective percentage owned in each manner.
(c) Management Ownership. State the percentage of the Fund’s equity securities
owned by all officers, directors, and members of any advisory board of the Fund as a
group. If the amount owned by directors and officers as a group is less than 1% of
the Class, provide a statement to that effect.
Item 19.

Investment Advisory and Other Services

(a) Investment Advisers. Disclose the following information with respect to each
investment adviser:
(1) The name of any person who controls the adviser, the basis of the person’s
control, and the general nature of the person’s business. Also disclose, if material, the
business history of any organization that controls the adviser.
(2) The name of any affiliated person of the Fund who also is an affiliated
person of the adviser, and a list of all capacities in which the person is affiliated with
the Fund and with the adviser.
Instruction. If an affiliated person of the Fund alone or together with others
controls the adviser, state that fact. It is not necessary to provide the amount
or percentage of the outstanding voting securities owned by the controlling person.
(3)

The method of calculating the advisory fee payable by the Fund including:

(i) The total dollar amounts that the Fund paid to the adviser (aggregated
with amounts paid to affiliated advisers, if any), and any advisers who are not
affiliated persons of the adviser, under the investment advisory contract for the last
three fiscal years;
(ii) If applicable, any credits that reduced the advisory fee for any of the
last three fiscal years; and
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Any expense limitation provision.

Instructions
1. If the advisory fee payable by the Fund varies depending on the Fund’s
investment performance in relation to a standard, describe the standard along with a
fee schedule in tabular form. The Fund may include examples showing the fees that
the adviser would earn at various levels of performance as long as the examples
include calculations showing the maximum and minimum fee percentages that could
be earned under the contract.
2.

State separately each type of credit or offset.

3. When a Fund is subject to more than one expense limitation provision,
describe only the most restrictive provision.
4. For a Registrant with more than one Series, or a Multiple Class Fund,
describe the methods of allocation and payment of advisory fees for each Series or
Class.
(b) Principal Underwriter. State the name and principal business address of any
principal underwriter for the Fund. Disclose, if applicable, that an affiliated person
of the Fund is an affiliated person of the principal underwriter and identify the
affiliated person.
(c) Services Provided by Each Investment Adviser and Fund Expenses Paid by
Third Parties.
(1) Describe all services performed for or on behalf of the Fund supplied or
paid for wholly or in substantial part by each investment adviser.
(2) Describe all fees, expenses, and costs of the Fund that are to be paid by
persons other than an investment adviser or the Fund, and identify those persons.
(d) Service Agreements. Summarize the substantive provisions of any other
management-related service contract that may be of interest to a purchaser of the
Fund’s shares, under which services are provided to the Fund, indicating the parties
to the contract, and the total dollars paid and by whom for the past three years.
Instructions
1. The term “management-related service contract” includes any contract with
the Fund to keep, prepare, or file accounts, books, records, or other documents
required under federal or state law, or to provide any similar services with respect to
the daily administration of the Fund, but does not include the following:
(a)

Any contract with the Fund to provide investment advice;

(b) Any agreement with the Fund to perform as custodian, transfer agent, or
dividend-paying agent for the Fund; and
(c) Any contract with the Fund for outside legal or auditing services, or
contract for personal employment entered into with the Fund in the ordinary course
of business.
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2. No information need be given in response to this paragraph with respect to
the service of mailing proxies or periodic reports to the Fund’s shareholders.
3. In summarizing the substantive provisions of any management-related service
contract, include the following:
(a)

The name of the person providing the service;

(b) The direct or indirect relationships, if any, of the person with the Fund, an
investment adviser of the Fund or the Fund’s principal underwriter; and
(c) The nature of the services provided, and the basis of the compensation
paid for the services for the last three fiscal years.
(e) Other Investment Advice. If any person (other than a director, officer,
member of an advisory board, employee, or investment adviser of the Fund),
through any understanding, whether formal or informal, regularly advises the Fund
or the Fund’s investment adviser with respect to the Fund’s investing in, purchasing,
or selling securities or other property, or has the authority to determine what
securities or other property should be purchased or sold by the Fund, and receives
direct or indirect remuneration, provide the following information:
(1)

The person’s name;

(2) A description of the nature of the arrangement, and the advice or
information provided; and
(3) Any remuneration (including, for example, participation, directly or
indirectly, in commissions or other compensation paid in connection with
transactions in the Fund’s portfolio securities) paid for the advice or information,
and a statement as to how the remuneration was paid and by whom it was paid for
the last three fiscal years.
Instruction. Do not include information for the following:
1. Persons who advised the investment adviser or the Fund solely through
uniform publications distributed to subscribers;
2. Persons who provided the investment adviser or the Fund with only statistical
and other factual information, advice about economic factors and trends, or advice
as to occasional transactions in specific securities, but without generally advising
about the purchase or sale of securities by the Fund;
3. A company that is excluded from the definition of “investment adviser” of an
investment company under section 2(a)(20)(iii) [15 U.S.C. 80a-2(a)(20)(iii)];
4. Any person the character and amount of whose compensation for these
services must be approved by a court; or
5. Other persons as the Commission has by rule or order determined not to be
an “investment adviser” of an investment company.
(f) Dealer Reallowances. Disclose any front-end sales load reallowed to dealers
as a percentage of the offering price of the Fund’s shares.
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(g) Rule 12b-1 Plans. If the Fund has adopted a plan under rule 12b-1,
describe the material aspects of the plan, and any agreements relating to the
implementation of the plan, including:
(1) A list of the principal types of activities for which payments are or will be
made, including the dollar amount and the manner in which amounts paid by the
Fund under the plan during the last fiscal year were spent on:
(i)

Advertising;

(ii) Printing and mailing of prospectuses to other than current
shareholders;
(iii)

Compensation to underwriters;

(iv)

Compensation to broker-dealers;

(v)

Compensation to sales personnel;

(vi)

Interest, carrying, or other financing charges; and

(vii)

Other (specify).

(2) The relationship between amounts paid to the distributor and the expenses
that it incurs (e.g., whether the plan reimburses the distributor only for expenses
incurred or compensates the distributor regardless of its expenses).
(3) The amount of any unreimbursed expenses incurred under the plan in a
previous year and carried over to future years, in dollars and as a percentage of the
Fund’s net assets on the last day of the previous year.
(4) Whether the Fund participates in any joint distribution activities with
another Series or investment company. If so, disclose, if applicable, that fees paid
under the Fund’s rule 12b-1 plan may be used to finance the distribution of the
shares of another Series or investment company, and state the method of allocating
distribution costs (e.g., relative net asset size, number of shareholder accounts).
(5) Whether any of the following persons had a direct or indirect financial
interest in the operation of the plan or related agreements:
(i)

Any interested person of the Fund; or

(ii)

Any director of the Fund who is not an interested person of the Fund.

(6)

The anticipated benefits to the Fund that may result from the plan.

(h) Other Service Providers.
(1) Unless disclosed in response to paragraph (d), identify any person who
provides significant administrative or business affairs management services for the
Fund (e.g., an “administrator”), describe the services provided, and the
compensation paid for the services.
(2) State the name and principal business address of the Fund’s transfer agent
and the dividend-paying agent.
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(3) State the name and principal business address of the Fund’s custodian and
independent public accountant and describe generally the services performed by
each. If the Fund’s portfolio securities are held by a person other than a commercial
bank, trust company, or depository registered with the Commission as custodian,
state the nature of the business of that person or persons.
(4) If an affiliated person of the Fund, or an affiliated person of the affiliated
person, acts as custodian, transfer agent, or dividend-paying agent for the Fund,
describe the services that the person performs and the basis for remuneration.
(i) Securities Lending.
(1) Provide the following dollar amounts of income and fees/compensation
related to the securities lending activities of each Series during its most recent fiscal
year:
(i) Gross income from securities lending activities, including income from
cash collateral reinvestment;
(ii) All fees and/or compensation for each of the following securities
lending activities and related services: any share of revenue generated by the
securities lending program paid to the securities lending agent(s) (“revenue split”);
fees paid for cash collateral management services (including fees deducted from a
pooled cash collateral reinvestment vehicle) that are not included in the revenue split;
administrative fees that are not included in the revenue split; fees for indemnification
that are not included in the revenue split; rebates paid to borrowers; and any other
fees relating to the securities lending program that are not included in the revenue
split, including a description of those other fees;
(iii)

The aggregate fees/compensation disclosed pursuant to paragraph (ii);

and
(iv) Net income from securities lending activities (i.e., the dollar amount in
paragraph (i) minus the dollar amount in paragraph (iii)).
Instruction. If a fee for a service is included in the revenue split, state that the
fee is “included in the revenue split.”
(2) Describe the services provided to the Series by the securities lending agent
in the Series’ most recent fiscal year
Item 20.

Portfolio Managers

(a) Other Accounts Managed. If a Portfolio Manager required to be identified
in response to Item 5(b) is primarily responsible for the day-to-day management of
the portfolio of any other account, provide the following information:
(1)

The Portfolio Manager’s name;

(2) The number of other accounts managed within each of the following
categories and the total assets in the accounts managed within each category:
(A)

Registered investment companies;
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(3) For each of the categories in paragraph (a)(2) of this Item, the number of
accounts and the total assets in the accounts with respect to which the advisory fee is
based on the performance of the account; and
(4) A description of any material conflicts of interest that may arise in
connection with the Portfolio Manager’s management of the Fund’s investments, on
the one hand, and the investments of the other accounts included in response to
paragraph (a)(2) of this Item, on the other. This description would include, for
example, material conflicts between the investment strategy of the Fund and the
investment strategy of other accounts managed by the Portfolio Manager and
material conflicts in allocation of investment opportunities between the Fund and
other accounts managed by the Portfolio Manager.
Instructions
1. Provide the information required by this paragraph as of the end of the
Fund’s most recently completed fiscal year, except that, in the case of an initial
registration statement or an update to the Fund’s registration statement that discloses
a new Portfolio Manager, information with respect to any newly identified Portfolio
Manager must be provided as of the most recent practicable date. Disclose the date
as of which the information is provided.
2. If a committee, team, or other group of persons that includes the Portfolio
Manager is jointly and primarily responsible for the day-to-day management of the
portfolio of an account, include the account in responding to paragraph (a) of this
Item.
(b) Compensation. Describe the structure of, and the method used to
determine, the compensation of each Portfolio Manager required to be identified in
response to Item 5(b). For each type of compensation (e.g., salary, bonus, deferred
compensation, retirement plans and arrangements), describe with specificity the
criteria on which that type of compensation is based, for example, whether
compensation is fixed, whether (and, if so, how) compensation is based on Fund preor after-tax performance over a certain time period, and whether (and, if so, how)
compensation is based on the value of assets held in the Fund’s portfolio. For
example, if compensation is based solely or in part on performance, identify any
benchmark used to measure performance and state the length of the period over
which performance is measured.
Instructions
1. Provide the information required by this paragraph as of the end of the
Fund’s most recently completed fiscal year, except that, in the case of an initial
registration statement or an update to the Fund’s registration statement that discloses
a new Portfolio Manager, information with respect to any newly identified Portfolio
Manager must be provided as of the most recent practicable date. Disclose the date
as of which the information is provided.
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2. Compensation includes, without limitation, salary, bonus, deferred
compensation, and pension and retirement plans and arrangements, whether the
compensation is cash or non-cash. Group life, health, hospitalization, medical
reimbursement, relocation, and pension and retirement plans and arrangements may
be omitted, provided that they do not discriminate in scope, terms, or operation in
favor of the Portfolio Manager or a group of employees that includes the Portfolio
Manager and are available generally to all salaried employees. The value of
compensation is not required to be disclosed under this Item.
3. Include a description of the structure of, and the method used to determine,
any compensation received by the Portfolio Manager from the Fund, the Fund’s
investment adviser, or any other source with respect to management of the Fund and
any other accounts included in the response to paragraph (a)(2) of this Item. This
description must clearly disclose any differences between the method used to
determine the Portfolio Manager’s compensation with respect to the Fund and other
accounts, e.g., if the Portfolio Manager receives part of an advisory fee that is based
on performance with respect to some accounts but not the Fund, this must be
disclosed.
(c) Ownership of Securities. For each Portfolio Manager required to be
identified in response to Item 5(b), state the dollar range of equity securities in the
Fund beneficially owned by the Portfolio Manager using the following ranges: none,
$1 – $10,000, $10,001 – $50,000, $50,001 – $100,000, $100,001 – $500,000,
$500,001 – $1,000,000, or over $1,000,000.
Instructions
1. Provide the information required by this paragraph as of the end of the
Fund’s most recently completed fiscal year, except that, in the case of an initial
registration statement or an update to the Fund’s registration statement that discloses
a new Portfolio Manager, information with respect to any newly identified Portfolio
Manager must be provided as of the most recent practicable date. Specify the
valuation date.
2. Determine “beneficial ownership” in accordance with rule 16a-1(a)(2) under
the Exchange Act (17 CFR 240.16a-1(a)(2)).
Item 21.

Brokerage Allocation and Other Practices

(a) Brokerage Transactions. Describe how transactions in portfolio securities
are affected, including a general statement about brokerage commissions, markups,
and markdowns on principal transactions and the aggregate amount of any
brokerage commissions paid by the Fund during its three most recent fiscal years. If,
during either of the two years preceding the Fund’s most recent fiscal year, the
aggregate dollar amount of brokerage commissions paid by the Fund differed
materially from the amount paid during the most recent fiscal year, state the
reason(s) for the difference(s).
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(b) Commissions.
(1) Identify, disclose the relationship, and state the aggregate dollar amount of
brokerage commissions paid by the Fund during its three most recent fiscal years to
any broker:
(i) That is an affiliated person of the Fund or an affiliated person of that
person; or
(ii) An affiliated person of which is an affiliated person of the Fund, its
investment adviser, or principal underwriter.
(2)

For each broker identified in response to paragraph (b)(1), state:

(i) The percentage of the Fund’s aggregate brokerage commissions paid to
the broker during the most recent fiscal year; and
(ii) The percentage of the Fund’s aggregate dollar amount of transactions
involving the payment of commissions effected through the broker during the most
recent fiscal year.
(3) State the reasons for any material difference in the percentage of brokerage
commissions paid to, and the percentage of transactions effected through, a broker
disclosed in response to paragraph (b)(1).
(c) Brokerage Selection. Describe how the Fund will select brokers to effect
securities transactions for the Fund and how the Fund will evaluate the overall
reasonableness of brokerage commissions paid, including the factors that the Fund
will consider in making these determinations.
Instructions
1. If the Fund will consider the receipt of products or services other than
brokerage or research services in selecting brokers, specify those products and
services.
2. If the Fund will consider the receipt of research services in selecting brokers,
identify the nature of those research services.
3. State whether persons acting on the Fund’s behalf are authorized to pay a
broker a higher brokerage commission than another broker might have charged for
the same transaction in recognition of the value of (a) brokerage or (b) research
services provided by the broker.
4. If applicable, explain that research services provided by brokers through which
the Fund effects securities transactions may be used by the Fund’s investment adviser
in servicing all of its accounts and that not all of these services may be used by the
adviser in connection with the Fund. If other policies or practices are applicable to
the Fund with respect to the allocation of research services provided by brokers,
explain those policies and practices.
(d) Directed Brokerage. If, during the last fiscal year, the Fund or its investment
adviser, through an agreement or understanding with a broker, or otherwise through
an internal allocation procedure, directed the Fund’s brokerage transactions to a
broker because of research services provided, state the amount of the transactions
and related commissions.

II. Form N-1A Under the 1940 Act

171

(e) Regular Broker-Dealers. If the Fund has acquired during its most recent
fiscal year or during the period of time since organization, whichever is shorter,
securities of its regular brokers or dealers as defined in rule 10b-1 [17 CFR
270.10b-1] or of their parents, identify those brokers or dealers and state the value of
the Fund’s aggregate holdings of the securities of each issuer as of the close of the
Fund’s most recent fiscal year.
Instruction. The Fund need only disclose information about an issuer that derived
more than 15% of its gross revenues from the business of a broker, a dealer, an
underwriter, or an investment adviser during its most recent fiscal year.
Item 22.

Capital Stock and Other Securities

(a) Capital Stock. For each Class of capital stock of the Fund, provide:
(1)

The title of each Class; and

(2) A full discussion of the following provisions or characteristics of each
Class, if applicable:
(i)

Restrictions on the right freely to retain or dispose of the Fund’s shares;

(ii) Material obligations or potential liabilities associated with owning the
Fund’s shares (not including investment risks);
(iii)

Dividend rights;

(iv) Voting rights (including whether the rights of shareholders can be
modified by other than a majority vote);
(v)

Liquidation rights;

(vi)

Preemptive rights;

(vii)

Conversion rights;

(viii)

Redemption provisions;

(ix)

Sinking fund provisions; and

(x)

Liability to further calls or to assessment by the Fund.

Instructions
1. If any Class described in response to this paragraph possesses cumulative
voting rights, disclose the existence of those rights and explain the operation of
cumulative voting.
2. If the rights evidenced by any Class described in response to this paragraph
are materially limited or qualified by the rights of any other Class, explain those
limitations or qualifications.
(b) Other Securities. Describe the rights of any authorized securities of the
Fund other than capital stock. If the securities are subscription warrants or rights,
state the title and amount of securities called for, and the period during which and
the prices at which the warrants or rights are exercisable.
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Purchase, Redemption, and Pricing of Shares

(a) Purchase of Shares. To the extent that the prospectus does not do so,
describe how the Fund’s shares are offered to the public. Include any special purchase
plans or methods not described in the prospectus or elsewhere in the SAI, including
letters of intent, accumulation plans, dividend reinvestment plans, withdrawal plans,
exchange privileges, employee benefit plans, redemption reinvestment plans, and
waivers for particular classes of shareholders.
(b) Fund Reorganizations. Disclose any arrangements that result in breakpoints
in, or elimination of, sales loads in connection with the terms of a merger,
acquisition, or exchange offer made under a plan of reorganization. Identify each
class of individuals to which the arrangements apply and state each different sales
load available as a percentage of both the offering price and the net amount invested.
(c) Offering Price. Describe the method followed or to be followed by the Fund
in determining the total offering price at which its shares may be offered to the public
and the method(s) used to value the Fund’s assets.
Instructions
1. Describe the valuation procedure(s) that the Fund uses in determining the net
asset value and public offering price of its shares.
2. Explain how the excess of the offering price over the net amount invested is
distributed among the Fund’s principal underwriters or others and the basis for
determining the total offering price.
3. Explain the reasons for any difference in the price at which securities are
offered generally to the public, and the prices at which securities are offered for any
class of transactions or to any class of individuals.
4. Unless provided as a continuation of the balance sheet in response to Item 27,
include a specimen price-make-up sheet showing how the Fund calculates the total
offering price per unit. Base the calculation on the value of the Fund’s portfolio
securities and other assets and its outstanding securities as of the date of the balance
sheet filed by the Fund.
(d) Redemption in Kind. If the Fund has received an order of exemption from
section 18(f) or has filed a notice of election under rule 18f-1 that has not been
withdrawn, describe the nature, extent, and effect of the exemptive relief or notice.
(e) Arrangements Permitting Frequent Purchases and Redemptions of
Fund Shares. Describe any arrangements with any person to permit frequent
purchases and redemptions of Fund shares, including the identity of the persons
permitted to engage in frequent purchases and redemptions pursuant to such
arrangements, and any compensation or other consideration received by the Fund, its
investment adviser, or any other party pursuant to such arrangements.
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Instructions
1. The consideration required to be disclosed by Item 23(e) includes any
agreement to maintain assets in the Fund or in other investment companies or
accounts managed by the investment adviser or by any affiliated person of the
investment adviser.
2. If the Fund has an arrangement to permit frequent purchases and
redemptions by a group of individuals, such as the participants in a defined
contribution plan that meets the requirements for qualification under Section 401(k)
of the Internal Revenue Code (26 U.S.C. 401(k)), the Fund may identify the group
rather than identifying each individual group member.
Item 24.

Taxation of the Fund

(a) If applicable, state that the Fund is qualified or intends to qualify under
Subchapter M of the Internal Revenue Code. Disclose the consequences to the Fund
if it does not qualify under Subchapter M.
(b) Disclose any special or unusual tax aspects of the Fund, such as taxation
resulting from foreign investment or from status as a personal holding company, or
any tax loss carry-forward to which the Fund may be entitled.
Item 25.

Underwriters

(a) Distribution of Securities. For each principal underwriter distributing
securities of the Fund, state:
(1)

The nature of the obligation to distribute the Fund’s securities;

(2)

Whether the offering is continuous; and

(3) The aggregate dollar amount of underwriting commissions and the
amount retained by the principal underwriter for each of the Fund’s last three
fiscal years.
(b) Compensation. Provide the information required by the following table with
respect to all commissions and other compensation received by each principal
underwriter, who is an affiliated person of the Fund or an affiliated person of that
affiliated person, directly or indirectly, from the Fund during the Fund’s most recent
fiscal year:
(1)

(2)

(3)

(4)

(5)

Name of
Principal
Underwriter

Net Underwriting
Discounts and
Commissions

Compensation on
Redemptions and
Repurchases

Brokerage
Commissions

Other
Compensation

Instruction
Disclose in a footnote to the table the type of services rendered in consideration
for the compensation listed under column (5).
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(c) Other Payments. With respect to any payments made by the Fund to an
underwriter or dealer in the Fund’s shares during the Fund’s last fiscal year, disclose
the name and address of the underwriter or dealer, the amount paid and basis for
determining that amount, the circumstances surrounding the payments, and the
consideration received by the Fund. Do not include information about:
(1) Payments made through deduction from the offering price at the time of
sale of securities issued by the Fund;
(2) Payments representing the purchase price of portfolio securities acquired
by the Fund;
(3)

Commissions on any purchase or sale of portfolio securities by the Fund;

or
(4) Payments for investment advisory services under an investment advisory
contract.
Instructions
1. Do not include in response to this paragraph information provided in
response to paragraph (b) or with respect to service fees under the Instruction to
Item 12(b)(2). Do not include any payment for a service excluded by Instructions 1
and 2 to Item 19(d) or by Instruction 2 to Item 34.
2. If the payments were made under an arrangement or policy applicable to
dealers generally, describe only the arrangement or policy.
Item 26.

Calculation of Performance Data

(a) Money Market Funds. Yield quotation(s) for a Money Market Fund
included in the prospectus should be calculated according to paragraphs (a)(1) – (4).
(1) Yield Quotation. Based on the 7 days ended on the date of the most
recent balance sheet included in the registration statement, calculate the Fund’s yield
by determining the net change, exclusive of capital changes and income other than
investment income, in the value of a hypothetical pre-existing account having a
balance of one share at the beginning of the period, subtracting a hypothetical
charge reflecting deductions from shareholder accounts, and dividing the difference
by the value of the account at the beginning of the base period to obtain the base
period return, and then multiplying the base period return by (365/7) with the
resulting yield figure carried to at least the nearest hundredth of one percent.
(2) Effective Yield Quotation. Based on the 7 days ended on the date of the
most recent balance sheet included in the registration statement, calculate the Fund’s
effective yield, carried to at least the nearest hundredth of one percent, by
determining the net change, exclusive of capital changes and income other than
investment income, in the value of a hypothetical pre-existing account having a
balance of one share at the beginning of the period, subtracting a hypothetical
charge reflecting deductions from shareholder accounts, and dividing the difference
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by the value of the account at the beginning of the base period to obtain the base
period return, and then compounding the base period return by adding 1, raising the
sum to a power equal to 365 divided by 7, and subtracting 1 from the result,
according to the following formula:
EFFECTIVE YIELD = [(BASE PERIOD RETURN + 1)365/7] -1.
(3) Tax Equivalent Current Yield Quotation. Calculate the Fund’s tax
equivalent current yield by dividing that portion of the Fund’s yield (as calculated
under paragraph (a)(1)) that is tax-exempt by 1 minus a stated income tax rate and
adding the quotient to that portion, if any, of the Fund’s yield that is not tax-exempt.
(4) Tax Equivalent Effective Yield Quotation. Calculate the Fund’s tax
equivalent effective yield by dividing that portion of the Fund’s effective yield (as
calculated under paragraph (a)(2)) that is tax-exempt by 1 minus a stated income tax
rate and adding the quotient to that portion, if any, of the Fund’s effective yield that
is not tax-exempt.
Instructions
1. When calculating yield or effective yield quotations, the calculation of net
change in account value must include:
(a) The value of additional shares purchased with dividends from the original
share and dividends declared on both the original shares and additional shares; and
(b) All fees, other than non-recurring account or sales charges, that are
imposed on all shareholder accounts in proportion to the length of the base period.
For any account fees that vary with the size of the account, assume an account size
equal to the Fund’s mean (or median) account size.
2. Exclude realized gains and losses from the sale of securities and unrealized
appreciation and depreciation from the calculation of yield and effective yield.
Exclude income other than investment income.
3. Disclose the amount or specific rate of any nonrecurring account or sales
charges not included in the calculation of the yield.
4. If the Fund holds itself out as distributing income that is exempt from federal,
state, or local income taxation, in calculating yield and effective yield (but not tax
equivalent yield or tax equivalent effective yield), reduce the yield quoted by the effect
of any income taxes on the shareholder receiving dividends, using the maximum rate
for individual income taxation. For example, if the Fund holds itself out as
distributing income exempt from federal taxation and the income taxes of State A,
but invests in some securities of State B, it must reduce its yield by the effect of state
income taxes that must be paid by the residents of State A on that portion of the
income attributable to the securities of State B.
(b) Other Funds. Performance information included in the prospectus should
be calculated according to paragraphs (b)(1) – (6).
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(1) Average Annual Total Return Quotation. For the 1-, 5-, and 10-year
periods ended on the date of the most recent balance sheet included in the
registration statement (or for the periods the Fund has been in operation), calculate
the Fund’s average annual total return by finding the average annual compounded
rates of return over the 1-, 5-, and 10-year periods (or for the periods of the Fund’s
operations) that would equate the initial amount invested to the ending redeemable
value, according to the following formula:
P(1+T)n = ERV
Where:
P

=

a hypothetical initial payment of $1,000.

T

=

average annual total return.

n

=

number of years.

ERV

=

ending redeemable value of a hypothetical $1,000 payment made at
the beginning of the 1-, 5-, or 10-year periods at the end of the 1-,
5-, or 10-year periods (or fractional portion).

Instructions
1. Assume the maximum sales load (or other charges deducted from payments) is
deducted from the initial $1,000 payment.
2. Assume all distributions by the Fund are reinvested at the price stated in the
prospectus (including any sales load imposed upon reinvestment of dividends) on the
reinvestment dates during the period.
3. Include all recurring fees that are charged to all shareholder accounts. For any
account fees that vary with the size of the account, assume an account size equal to
the Fund’s mean (or median) account size. Reflect, as appropriate, any recurring fees
charged to shareholder accounts that are paid other than by redemption of the
Fund’s shares.
4. Determine the ending redeemable value by assuming a complete redemption at
the end of the 1-, 5-, or 10-year periods and the deduction of all nonrecurring
charges deducted at the end of each period. If shareholders are assessed a deferred
sales load, assume the maximum deferred sales load is deducted at the times, in the
amounts, and under the terms disclosed in the prospectus.
5. State the average annual total return quotation to the nearest hundredth of
one percent.
6. Total return information in the prospectus need only be current to the end of
the Fund’s most recent fiscal year.
(2) Average Annual Total Return (After Taxes on Distributions)
Quotation. For the 1-, 5-, and 10-year periods ended on the date of the most recent
balance sheet included in the registration statement (or for the periods the Fund has
been in operation), calculate the Fund’s average annual total return (after taxes on
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distributions) by finding the average annual compounded rates of return over the 1-,
5-, and 10-year periods (or for the periods of the Fund’s operations) that would
equate the initial amount invested to the ending value, according to the following
formula:
P(1+T)n = ATVD
Where:
P

=

a hypothetical initial payment of $1,000.

T

=

average annual total return (after taxes on distributions).

n

=

number of years.

ATVD

=

ending value of a hypothetical $1,000 payment made at the
beginning of the 1-, 5-, or 10-year periods at the end of the 1-, 5-, or
10-year periods (or fractional portion), after taxes on fund
distributions but not after taxes on redemption.

Instructions
1. Assume the maximum sales load (or other charges deducted from payments) is
deducted from the initial $1,000 payment.
2. Assume all distributions by the Fund, less the taxes due on such distributions,
are reinvested at the price stated in the prospectus (including any sales load imposed
upon reinvestment of dividends) on the reinvestment dates during the period.
3. Calculate the taxes due on any distributions by the Fund by applying the tax
rates specified in Instruction 4 to each component of the distributions on the
reinvestment date (e.g., ordinary income, short-term capital gain, long-term capital
gain). The taxable amount and tax character of each distribution should be as
specified by the Fund on the dividend declaration date, but may be adjusted to reflect
subsequent recharacterizations of distributions. Distributions should be adjusted to
reflect the federal tax impact the distribution would have on an individual taxpayer
on the reinvestment date. For example, assume no taxes are due on the portion of
any distribution that would not result in federal income tax on an individual, e.g.,
tax-exempt interest or non-taxable returns of capital. The effect of applicable tax
credits, such as the foreign tax credit, should be taken into account in accordance
with federal tax law.
4. Calculate the taxes due using the highest individual marginal federal income
tax rates in effect on the reinvestment date. The rates used should correspond to the
tax character of each component of the distributions (e.g., ordinary income rate for
ordinary income distributions, short-term capital gain rate for short-term capital gain
distributions, long-term capital gain rate for long-term capital gain distributions).
Note that the required tax rates may vary over the measurement period. Disregard
any potential tax liabilities other than federal tax liabilities (e.g., state and local
taxes); the effect of phaseouts of certain exemptions, deductions, and credits at
various income levels; and the impact of the federal alternative minimum tax.
5. Include all recurring fees that are charged to all shareholder accounts. For any
account fees that vary with the size of the account, assume an account size equal to
the Fund’s mean (or median) account size. Assume that no additional taxes or tax

II. Form N-1A Under the 1940 Act

178

credits result from any redemption of shares required to pay such fees. Reflect, as
appropriate, any recurring fees charged to shareholder accounts that are paid other
than by redemption of the Fund’s shares.
6. Determine the ending value by assuming a complete redemption at the end of
the 1-, 5-, or 10-year periods and the deduction of all nonrecurring charges deducted
at the end of each period. If shareholders are assessed a deferred sales load, assume
the maximum deferred sales load is deducted at the times, in the amounts, and under
the terms disclosed in the prospectus. Assume that the redemption has no tax
consequences.
7. State the average annual total return (after taxes on distributions) quotation to
the nearest hundredth of one percent.
(3) Average Annual Total Return (After Taxes on Distributions and
Redemption) Quotation. For the 1-, 5-, and 10-year periods ended on the date of the
most recent balance sheet included in the registration statement (or for the periods
the Fund has been in operation), calculate the Fund’s average annual total return
(after taxes on distributions and redemption) by finding the average annual
compounded rates of return over the 1-, 5-, and 10-year periods (or for the periods of
the Fund’s operations) that would equate the initial amount invested to the ending
value, according to the following formula:
P(1+T)n = ATVDR
Where:
P

=

a hypothetical initial payment of $1,000.

T

=

average annual total return (after taxes on distributions and
redemption).

n

=

number of years.

ATVDR

=

ending value of a hypothetical $1,000 payment made at the
beginning of the 1-, 5-, or 10-year periods (or fractional portion),
after taxes on fund distribution and redemption

Instructions
1. Assume the maximum sales load (or other charges deducted from payments) is
deducted from the initial $1,000 payment.
2. Assume all distributions by the Fund, less the taxes due on such distributions,
are reinvested at the price stated in the prospectus (including any sales load imposed
upon reinvestment of dividends) on the reinvestment dates during the period.
3. Calculate the taxes due on any distributions by the Fund by applying the tax
rates specified in Instruction 4 to each component of the distributions on the
reinvestment date (e.g., ordinary income, short-term capital gain, long-term capital
gain). The taxable amount and tax character of each distribution should be as
specified by the Fund on the dividend declaration date, but may be adjusted to reflect
subsequent recharacterizations of distributions. Distributions should be adjusted to
reflect the federal tax impact the distribution would have on an individual taxpayer
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on the reinvestment date. For example, assume no taxes are due on the portion of
any distribution that would not result in federal income tax on an individual, e.g.,
tax-exempt interest or non-taxable returns of capital. The effect of applicable tax
credits, such as the foreign tax credit, should be taken into account in accordance
with federal tax law.
4. Calculate the taxes due using the highest individual marginal federal income
tax rates in effect on the reinvestment date. The rates used should correspond to the
tax character of each component of the distributions (e.g., ordinary income rate for
ordinary income distributions, short-term capital gain rate for short-term capital gain
distributions, long-term capital gain rate for long-term capital gain distributions).
Note that the required tax rates may vary over the measurement period. Disregard
any potential tax liabilities other than federal tax liabilities (e.g., state and local
taxes); the effect of phaseouts of certain exemptions, deductions, and credits at
various income levels; and the impact of the federal alternative minimum tax.
5. Include all recurring fees that are charged to all shareholder accounts. For any
account fees that vary with the size of the account, assume an account size equal to
the Fund’s mean (or median) account size. Assume that no additional taxes or tax
credits result from any redemption of shares required to pay such fees. Reflect, as
appropriate, any recurring fees charged to shareholder accounts that are paid other
than by redemption of the Fund’s shares.
6. Determine the ending value by assuming a complete redemption at the end of
the 1-, 5-, or 10-year periods and the deduction of all nonrecurring charges deducted
at the end of each period. If shareholders are assessed a deferred sales load, assume
the maximum deferred sales load is deducted at the times, in the amounts, and under
the terms disclosed in the prospectus.
7. Determine the ending value by subtracting capital gains taxes resulting from
the redemption and adding the tax benefit from capital losses resulting from the
redemption.
(a) Calculate the capital gain or loss upon redemption by subtracting the tax
basis from the redemption proceeds (after deducting any nonrecurring charges as
specified by Instruction 6).
(b) The Fund should separately track the basis of shares acquired through the
$1,000 initial investment and each subsequent purchase through reinvested
distributions. In determining the basis for a reinvested distribution, include the
distribution net of taxes assumed paid from the distribution, but not net of any sales
loads imposed upon reinvestment. Tax basis should be adjusted for any distributions
representing returns of capital and any other tax basis adjustments that would apply
to an individual taxpayer, as permitted by applicable federal tax law.
(c) The amount and character (e.g., short-term or long-term) of capital gain
or loss upon redemption should be separately determined for shares acquired
through the $1,000 initial investment and each subsequent purchase through
reinvested distributions. The Fund should not assume that shares acquired through
reinvestment of distributions have the same holding period as the initial $1,000
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investment. The tax character should be determined by the length of the
measurement period in the case of the initial $1,000 investment and the length of the
period between reinvestment and the end of the measurement period in the case of
reinvested distributions.
(d) Calculate the capital gains taxes (or the benefit resulting from tax losses)
using the highest federal individual capital gains tax rate for gains of the appropriate
character in effect on the redemption date and in accordance with federal tax law
applicable on the redemption date. For example, applicable federal tax law should be
used to determine whether and how gains and losses from the sale of shares with
different holding periods should be netted, as well as the tax character (e.g.,
short-term or long-term) of any resulting gains or losses. Assume that a shareholder
has sufficient capital gains of the same character from other investments to offset any
capital losses from the redemption so that the taxpayer may deduct the capital losses
in full.
8. State the average annual total return (after taxes on distributions and
redemption) quotation to the nearest hundredth of one percent.
(4) Yield Quotation. Based on a 30-day (or one month) period ended on the
date of the most recent balance sheet included in the registration statement, calculate
the Fund’s yield by dividing the net investment income per share earned during the
period by the maximum offering price per share on the last day of the period,
according to the following formula:
YIELD

=

2[( a - b + 1 )6 - 1]
cd

Where:
a

=

dividends and interest earned during the period.

b

=

expenses accrued for the period (net of reimbursements).

c

=

the average daily number of shares outstanding during the period
that were entitled to receive dividends.

d

=

the maximum offering price per share on the last day of the period.

Instructions
1.

To calculate interest earned on debt obligations for purposes of “a” above:

(a) Calculate the yield to maturity of each obligation held by the Fund based
on the market value of the obligation (including actual accrued interest) at the close
of business on the last business day of each month or, with respect to obligations
purchased during the month, the purchase price (plus actual accrued interest). The
maturity of an obligation with a call provision(s) is the next call date on which the
obligation reasonably may be expected to be called, or if none, the maturity date.
(b) Divide the yield to maturity by 360 and multiply the quotient by the
market value of the obligation (including actual accrued interest) to determine the
interest income on the obligation for each day of the subsequent month that the
obligation is in the portfolio. Assume that each month has 30 days.
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(c) Total the interest earned on all debt obligations and all dividends accrued
on all equity securities during the 30-day (or one month) period. Although the period
for calculating interest earned is based on calendar months, a 30-day yield may be
calculated by aggregating the daily interest on the portfolio from portions of
2 months. In addition, a Fund may recalculate daily interest income on the portfolio
more than once a month.
(d) For a tax-exempt obligation issued without original issue discount and
having a current market discount, use the coupon rate of interest in lieu of the yield
to maturity. For a tax-exempt obligation with original issue discount in which the
discount is based on the current market value and exceeds the then-remaining
portion of original issue discount (market discount), base the yield to maturity on
the imputed rate of the original issue discount calculation. For a tax-exempt
obligation with original issue discount, where the discount based on the current
market value is less than the then-remaining portion of original issue discount
(market premium), base the yield to maturity on the market value.
2. For discount and premium on mortgage or other receivables-backed
obligations that are expected to be subject to monthly payments of principal and
interest (“paydowns”):
(a) Account for gain or loss attributable to actual monthly paydowns as an
increase or decrease to interest income during the period; and
(b)

The Fund may elect:

(i) To amortize the discount and premium on the remaining securities,
based on the cost of the securities, to the weighted average maturity date, if the
information is available, or to the remaining term of the securities, if the weighted
average maturity date is not available; or
(ii)

Not to amortize the discount or premium on the remaining securities.

3. Solely for the purpose of calculating yield, recognize dividend income by
accruing 1/360 of the stated dividend rate of the security each day that the security is
in the portfolio.
4.

Do not use equalization accounting in calculating yield.

5. Include expenses accrued under a plan adopted under rule 12b-1 in the
expenses accrued for the period. Reimbursement accrued under the plan may reduce
the accrued expenses, but only to the extent the reimbursement does not exceed
expenses accrued for the period.
6. Include in the expenses accrued for the period all recurring fees that are
charged to all shareholder accounts in proportion to the length of the base period.
For any account fees that vary with the size of the account, assume an account size
equal to the Fund’s mean (or median) account size.
7. If a broker-dealer or an affiliate of the broker-dealer (as defined in rule
1-02(b) of Regulation S-X [17 CFR 210.1-02(b)]) has, in connection with directing
the Fund’s brokerage transactions to the broker-dealer, provided, agreed to provide,
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paid for, or agreed to pay for, in whole or in part, services provided to the Fund
(other than brokerage and research services as those terms are used in section 28(e)
of the Securities Exchange Act [15 U.S.C. 78bb(e)]), add to expenses accrued for the
period an estimate of additional amounts that would have been accrued for the
period if the Fund had paid for the services directly in an arm’s length transaction.
8. Undeclared earned income, calculated in accordance with generally accepted
accounting principles, may be subtracted from the maximum offering price.
Undeclared earned income is the net investment income that, at the end of the base
period, has not been declared as a dividend, but is reasonably expected to be and is
declared as a dividend shortly thereafter.
9. Disclose the amount or specific rate of any nonrecurring account or sales
charges.
10. If, in connection with the sale of the Fund’s shares, a deferred sales load
payable in installments is imposed, the “maximum public offering price” includes the
aggregate amount of the installments (“installment load amount”).
(5) Tax Equivalent Yield Quotation. Based on a 30-day (or one month)
period ended on the date of the most recent balance sheet included in the registration
statement, calculate the Fund’s tax equivalent yield by dividing that portion of the
Fund’s yield (as calculated under paragraph (b)(2)) that is tax-exempt by 1 minus a
stated income tax rate and adding the quotient to that portion, if any, of the Fund’s
yield that is not tax-exempt.
(6) Non-Standardized Performance Quotation. A Fund may calculate
performance using any other historical measure of performance (not subject to any
prescribed method of computation) if the measurement reflects all elements of
return.
Item 27.

Financial Statements

(a) Registration Statement. Include, in a separate section following the
responses to the preceding Items, the financial statements and schedules required by
Regulation S-X. The specimen price-make-up sheet required by Instruction 4 to
Item 23(c) may be provided as a continuation of the balance sheet specified by
Regulation S-X.
Instructions
1. The statements of any subsidiary that is not a majority-owned subsidiary
required by Regulation S-X may be omitted from Part B and included in Part C.
2. In addition to the requirements of rule 3-18 of Regulation S-X [17 CFR
210.3-18], any Fund registered under the Investment Company Act that has not
previously had an effective registration statement under the Securities Act must
include in its initial registration statement under the Securities Act any additional
financial statements and condensed financial information (which need not be
audited) necessary to make the financial statements and condensed financial
information included in the registration statement current as of a date within 90 days
prior to the date of filing.
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(b) Annual Report. Every annual report to shareholders required by rule 30e-1
must contain the following:
(1) Financial Statements. The audited financial statements required, and for
the periods specified, by Regulation S-X.
Instructions
1. Schedule VI – Summary schedule of investments in securities of unaffiliated
issuers [17 CFR 210.12-12C] may be included in the financial statements in lieu of
Schedule I – Investments in securities of unaffiliated issuers [17 CFR 210.12-12] if:
(a) the Fund states in the report that the Fund’s complete schedule of
investments in securities of unaffiliated issuers is available (i) without charge, upon
request, by calling a specified toll-free (or collect) telephone number; (ii) on the
Fund’s website, if applicable; and (iii) on the Commission’s website at http://
www.sec.gov; and (b) whenever the Fund (or financial intermediary through which
shares of the Fund may be purchased or sold) receives a request for the Fund’s
schedule of investments in securities of unaffiliated issuers, the Fund (or financial
intermediary) sends a copy of Schedule I – Investments in securities of unaffiliated
issuers within 3 business days of receipt by first-class mail or other means designed
to ensure equally prompt delivery.
2. In the case of a Money Market Fund, Schedule I – Investments in securities of
unaffiliated issuers [17 CFR 210.12-12C] may be omitted from its financial
statements, provided that: (a) the Fund states in the report that the Fund’s complete
schedule of investments in securities of unaffiliated issuers is available (i) without
charge, upon request, by calling a specified toll-free (or collect) telephone number; (ii)
on the Fund’s website, if applicable; and (iii) on the Commission’s website at http://
www.sec.gov; and (b) whenever the Fund (or financial intermediary through which
shares of the Fund may be purchased or sold) receives a request for the Fund’s
schedule of investments in securities of unaffiliated issuers, the Fund (or financial
intermediary) sends a copy of Schedule I – Investments in securities of unaffiliated
issuers within 3 business days of receipt by first-class mail or other means designed
to ensure equally prompt delivery.
(2) Condensed Financial Information. The condensed financial information
required by Item 13(a) with at least the most recent fiscal year audited.
(3) Remuneration Paid to Directors, Officers, and Others. Unless shown
elsewhere in the report as part of the financial statements required by paragraph
(b)(1), the aggregate remuneration paid by the Fund during the period covered by the
report to:
(i) All directors and all members of any advisory board for regular
compensation;
(ii) Each director and each member of an advisory board for special
compensation;
(iii)

All officers; and
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(iv) Each person of whom any officer or director of the Fund is an
affiliated person.
(4) Changes in and Disagreements with Accountants. The information
concerning changes in and disagreements with accountants and on accounting and
financial disclosure required by Item 304 of Regulation S-K [17 CFR 229.304].
(5) Management Information. The management information required by
Item 17(a)(1).
(6) Availability of Additional Information about Fund Directors. A statement
that the SAI includes additional information about Fund directors and is available,
without charge, upon request, and a toll-free (or collect) telephone number for
shareholders to call to request the SAI.
(7) Management’s Discussion of Fund Performance. Disclose the following
information unless the Fund is a Money Market Fund:
(i) Discuss the factors that materially affected the Fund’s performance
during the most recently completed fiscal year, including the relevant market
conditions and the investment strategies and techniques used by the Fund’s
investment adviser.
(ii) (A) Provide a line graph comparing the initial and subsequent account
values at the end of each of the most recently completed 10 fiscal years of the Fund
(or for the life of the Fund, if shorter), but only for periods subsequent to the
effective date of the Fund’s registration statement. Assume a $10,000 initial
investment at the beginning of the first fiscal year in an appropriate broad-based
securities market index for the same period.
(B) In a table placed within or next to the graph, provide the Fund’s
average annual total returns for the 1-, 5-, and 10-year periods as of the end of the
last day of the most recent fiscal year (or for the life of the Fund, if shorter), but only
for periods subsequent to the effective date of the Fund’s registration statement.
Average annual total returns should be computed in accordance with Item 26(b)(1).
Include a statement accompanying the graph and table to the effect that past
performance does not predict future performance and that the graph and table do
not reflect the deduction of taxes that a shareholder would pay on fund distributions
or the redemption of fund shares.
Instructions
1. Line Graph Computation.
(a) Assume that the initial investment was made at the offering price last
calculated on the business day before the first day of the first fiscal year.
(b) Base subsequent account values on the net asset value of the Fund last
calculated on the last business day of the first and each subsequent fiscal year.
(c) Calculate the final account value by assuming the account was closed and
redemption was at the price last calculated on the last business day of the most recent
fiscal year.
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(d) Base the line graph on the Fund’s required minimum initial investment if
that amount exceeds $10,000.
2. Sales Load. Reflect any sales load (or any other fees charged at the time of
purchasing shares or opening an account) by beginning the line graph at the amount
that actually would be invested (i.e., assume that the maximum sales load, and other
charges deducted from payments, is deducted from the initial $10,000 investment).
For a Fund whose shares are subject to a contingent deferred sales load, assume the
deduction of the maximum deferred sales load (or other charges) that would apply
for a complete redemption that received the price last calculated on the last business
day of the most recent fiscal year. For any other deferred sales load, assume that the
deduction is in the amount(s) and at the time(s) that the sales load actually would
have been deducted.
3. Dividends and Distributions. Assume reinvestment of all of the Fund’s
dividends and distributions on the reinvestment dates during the period, and reflect
any sales load imposed upon reinvestment of dividends or distributions or both.
4. Account Fees. Reflect recurring fees that are charged to all accounts.
(a) For any account fees that vary with the size of the account, assume a
$10,000 account size.
(b) Reflect, as appropriate, any recurring fees charged to shareholder accounts
that are paid other than by redemption of the Fund’s shares.
(c) Reflect an annual account fee that applies to more than one Fund by
allocating the fee in the following manner: divide the total amount of account fees
collected during the year by the Funds’ total average net assets, multiply the
resulting percentage by the average account value for each Fund and reduce the value
of each hypothetical account at the end of each fiscal year during which the fee was
charged.
5. Appropriate Index. For purposes of this Item, an “appropriate broad-based
securities market index” is one that is administered by an organization that is not an
affiliated person of the Fund, its investment adviser, or principal underwriter, unless
the index is widely recognized and used. Adjust the index to reflect the reinvestment
of dividends on securities in the index, but do not reflect the expenses of the Fund.
6. Additional Indexes. A Fund is encouraged to compare its performance not
only to the required broad-based index, but also to other more narrowly based
indexes that reflect the market sectors in which the Fund invests. A Fund also may
compare its performance to an additional broad-based index, or to a non-securities
index (e.g., the Consumer Price Index), so long as the comparison is not misleading.
7. Change in Index. If the Fund uses an index that is different from the one
used for the immediately preceding fiscal year, explain the reason(s) for the change
and compare the Fund’s annual change in the value of an investment in the
hypothetical account with the new and former indexes.
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8. Other Periods. The line graph may cover earlier fiscal years and may
compare the ending values of interim periods (e.g., monthly or quarterly ending
values), so long as those periods are after the effective date of the Fund’s registration
statement.
9. Scale. The axis of the graph measuring dollar amounts may use either a
linear or a logarithmic scale.
10. New Funds. A New Fund (as defined in Instruction 6 to Item 3) is not
required to include the information specified by this Item in its prospectus (or annual
report), unless Form N-1A (or the annual report) contains audited financial
statements covering a period of at least 6 months.
11. Change in Investment Adviser. If the Fund has not had the same investment
adviser for the previous 10 fiscal years, the Fund may begin the line graph on the date
that the current adviser began to provide advisory services to the Fund so long as:
(a) Neither the current adviser nor any affiliate is or has been in “control” of
the previous adviser under section 2(a) (9) [15 U.S.C. 80a-2(a)(9)];
(b) The current adviser employs no officer(s) of the previous adviser or
employees of the previous adviser who were responsible for providing investment
advisory or portfolio management services to the Fund; and
(c) The graph is accompanied by a statement explaining that previous periods
during which the Fund was advised by another investment adviser are not shown.
(iii) Discuss the effect of any policy or practice of maintaining a specified
level of distributions to shareholders on the Fund’s investment strategies and per
share net asset value during the last fiscal year. Also discuss the extent to which the
Fund’s distribution policy resulted in distributions of capital.
(iv) Provide a table showing the number of days the Market Price of the Fund
shares was greater than the Fund’s net asset value and the number of days it was less
than the Fund’s net asset value (i.e., premium or discount) for the most recently
completed five fiscal years (or the life of the Fund, if shorter). The Fund may omit this
table from the annual report if the Fund provides an Internet address at the Fund’s Web
site, which is publicly accessible, free of charge, that investors can use to obtain the
premium/discount information required in Item 11(g)(2).
Instructions
1.

Provide the information in tabular form.

2. Express the information as a percentage of the net asset value of the
Exchange-Traded Fund, using separate columns for the number of days the Market
Price was greater than the Fund’s net asset value and the number of days it was less
than the Fund’s net asset value. Round all percentages to the nearest hundredth of
one percent.
3. Adjacent to the table, provide a brief explanation that: shareholders may pay
more than net asset value when they buy Fund shares and receive less than net asset
value when they sell those shares, because shares are bought and sold at current market
prices.
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4. Include a statement that the data presented represents past performance and
cannot be used to predict future results.
(c) Semi-Annual Report. Every semi-annual report to shareholders required by
rule 30e-1 must contain the following, which need not be audited:
(1) Financial Statements. The financial statements required by
Regulation S-X for the period commencing either with:
(i) The beginning of the Fund’s fiscal year (or date of organization, if newly
organized); or
(ii) A date not later than the date after the close of the period included in
the last report under rule 30e-1 and the most recent preceding fiscal year.
Instruction
Instructions 1 and 2 to Item 27(b)(1) also apply to this Item 27(c)(1).
(2) Condensed Financial Information. The condensed financial information
required by Item 13(a), for the period of the report as specified by paragraph (c)(1),
and the most recent preceding fiscal year.
(3) Remuneration Paid to Directors, Officers, and Others. Unless shown
elsewhere in the report as part of the financial statements required by paragraph
(c)(1), the aggregate remuneration paid by the Fund during the period covered by the
report to the persons specified under paragraph (b)(3).
(4) Changes in and Disagreements with Accountants. The information
concerning changes in and disagreements with accountants and on accounting and
financial disclosure required by Item 304 of Regulation S-K [17 CFR 229.304].
(d) Annual and Semi-Annual Reports. Every annual and semi-annual report to
shareholders required by rule 30e-1 must contain the following:
(1)
period:

Expense Example. The following information regarding expenses for the
Example

As a shareholder of the Fund, you incur two types of costs: (1) transaction costs,
including sales charges (loads) on purchase payments, reinvested dividends, or other
distributions; redemption fees; and exchange fees; and (2) ongoing costs, including
management fees; distribution [and/or service] (12b-1) fees; and other Fund expenses.
This Example is intended to help you understand your ongoing costs (in dollars) of
investing in the Fund and to compare these costs with the ongoing costs of investing
in other mutual funds.
The Example is based on an investment of $1,000 invested at the beginning of the
period and held for the entire period [insert dates].
Actual Expenses
The first line of the table below provides information about actual account values
and actual expenses. You may use the information in this line, together with the
amount you invested, to estimate the expenses that you paid over the period. Simply
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divide your account value by $1,000 (e.g., an $8,600 account value divided by $1,000
= 8.6), then multiply the result by the number in the first line under the heading
entitled “Expenses Paid During Period” to estimate the expenses you paid on your
account during this period. [If the Fund charges any account fees or other recurring
fees that are not included in the expenses shown in the table, for example, because
they are not charged to all investors, disclose the amounts of these fees, describe the
accounts that are charged these fees, and explain how an investor would use this
information to estimate the total ongoing expenses paid over the period and the
impact of these fees on ending account value.]
Hypothetical Example for Comparison Purposes
The second line of the table below provides information about hypothetical account
values and hypothetical expenses based on the Fund’s actual expense ratio and an
assumed rate of return of 5% per year before expenses, which is not the Fund’s actual
return. The hypothetical account values and expenses may not be used to estimate the
actual ending account balance or expenses you paid for the period. You may use this
information to compare the ongoing costs of investing in the Fund and other funds.
To do so, compare this 5% hypothetical example with the 5% hypothetical examples
that appear in the shareholder reports of the other funds. [If the Fund charges any
account fees or other recurring fees that are not included in the expenses shown in
the table, for example, because they are not charged to all investors, disclose the
amounts of these fees, describe the accounts that are charged these fees, and explain
how an investor would use this information in making the foregoing comparison.]
Please note that the expenses shown in the table are meant to highlight your ongoing
costs only and do not reflect any transactional costs, such as sales charges (loads),
redemption fees, or exchange fees. Therefore, the second line of the table is useful in
comparing ongoing costs only, and will not help you determine the relative total costs
of owning different funds. In addition, if these transactional costs were included,
your costs would have been higher.
Beginning Account
Value
[Date]

Actual . . . . . . . . . . . . . . .

$1,000

Hypothetical (5% return
before expenses) . . . . . . .

$1,000

Ending Account
Value
[Date]

Expenses Paid
During Period*
[Dates]

* Expenses are equal to the Fund’s annualized expense ratio of [ %1, multiplied by the
average account value over the period, multiplied by [number of days in most recent
fiscal half-year/365 [or 36611 (to reflect the one-half year period).
Instructions
1. General.
(a)

Round all figures in the table to the nearest cent.

(b) Include the narrative explanations in the order indicated. A Fund may
modify the narrative explanations if the explanation contains comparable
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information to that shown, and is required to make any modifications necessary to
reflect accurately the Fund’s circumstances. A Fund may eliminate any parts of the
narrative explanations that are inapplicable. For example, a Fund that does not
charge loads need not include the statement that the Example does not reflect loads
or that costs would be higher if loads were included.
(c) The Fund’s expense ratio shown in the footnote to the table should be
calculated in the manner required by Instruction 4(b) to Item 13(a) using the
expenses for the Fund’s most recent fiscal half-year (the Fund’s second fiscal
half-year in the case of an annual report). Express the expense ratio on an annualized
basis.
(d) (i) If the Fund is a Feeder Fund, reflect the aggregate expenses of the
Feeder Fund and the Master Fund. In a footnote to the Example, state that the
Example reflects the expenses of both the Feeder and Master Funds.
(ii) If the report covers more than one Class of a Multiple Class Fund or
more than one Feeder Fund that invests in the same Master Fund, provide a separate
Example for each Class or Feeder Fund.
(e)

If the Fund is an Exchange-Traded Fund:

(i) Modify the narrative explanation to state that investors may pay brokerage
commissions on their purchases and sales of Exchange-Traded Fund shares, which are
not reflected in the example; and
(ii) If the Fund issues or redeems shares in creation units of not less than
25,000 shares each, exclude any fees charged for the purchase and redemption of the
Fund’s creation units.
2. Computation.
(a) (i) In determining the Fund’s “actual expenses” for purposes of this
example, include all expenses that are deducted from the Fund’s assets or charged to
all shareholder accounts, including “Management Fees,” “Distribution [and/or
Service] (12b-1) Fees,” and “Other Expenses” as those terms are defined in
Instruction 3 to Item 3 of this form as modified by Instructions 2(a)(ii) and (c)(i) to
this Item. Reflect recurring and non-recurring fees charged to all investors other than
any exchange fees, sales charges (loads), or fees charged upon redemption of the
Fund’s shares. The amount of expenses deducted from the Fund’s assets are the
amounts shown as expenses in the Fund’s statement of operations (including
increases resulting from complying with paragraph 2(g) of rule 6-07 of
Regulation S-X [17 CFR 210.6-07]).
(ii) For purposes of this Item 27(d)(1), “Other Expenses” include
extraordinary expenses as determined under generally accepted accounting principles
(see Accounting Principles Board Opinion No. 30). If extraordinary expenses were
incurred that materially affected the Fund’s “Other Expenses,” the Fund may disclose
in a footnote to the Example what “actual expenses” would have been had the
extraordinary expenses not been included.
(b)

Assume reinvestment of all dividends and distributions.
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(c) (i) Base the percentages of “actual expenses” on amounts incurred during
the Fund’s most recent fiscal half-year (the Fund’s second fiscal half-year in the case
of an annual report). “Actual expenses” should reflect actual expenses after expense
reimbursement or fee waiver arrangements that reduced expenses during the most
recent fiscal half-year.
(ii) If there have been any increases or decreases in Fund expenses that
occurred during the Fund’s most recent fiscal half-year (or that have occurred or are
expected to occur during the current fiscal year) that would have materially affected
the information in the Example had those changes been in place throughout the most
recent fiscal half-year, restate in a footnote to the Example the expense information
using the current fees as if they had been in effect throughout the entire most recent
fiscal half-year. A change in Fund expenses does not include a decrease in expenses
as a percentage of assets due to economies of scale or breakpoints in a fee
arrangement resulting from an increase in the Fund’s assets.
(d) Reflect any shareholder account fees collected by more than one Fund by
allocating the total amount of the fees collected during the Fund’s most recent fiscal
half-year (the Fund’s second fiscal half-year in the case of an annual report) for all
such Funds to each Fund in proportion to the relative average net assets of the Fund.
A Fund that charges account fees based on a minimum account requirement
exceeding $1,000 may adjust its account fees based on the amount of the fee in
relation to the Fund’s minimum account requirement.
3. Graphical Representation of Holdings. One or more tables, charts, or graphs
depicting the portfolio holdings of the Fund by reasonably identifiable categories
(e.g., type of security, industry sector, geographic regions, credit quality, or maturity)
showing the percentage of net asset value or total investments attributable to each.
The categories and the basis of the presentation should be formatted, in a manner
reasonably designed to depict clearly the types of investments made by the Fund,
given its investment objectives. If the Fund depicts portfolio holdings according to
the credit quality, it should include a description of how the credit quality of the
holdings were determined, and if credit ratings, as defined in section 3(a)(60) of the
Securities Exchange Act [15 U.S.C. 78(c)(a)(60)], assigned by a credit rating agency,
as defined in section 3(a)(61) of the Securities Exchange Act [15 U.S.C. 78(c)(a)(61)],
are used, explain how they were identified and selected. This description should be
included near, or as part of, the graphical representation.
4. Statement Regarding Availability of Quarterly Portfolio Schedule. A statement
that: (i) the Fund files its complete schedule of portfolio holdings with the Commission
for the first and third quarters of each fiscal year on Form N-Q; (ii) the Fund’s Forms
N-Q are available on the Commission’s website at http://www.sec.gov; (iii) the Fund’s
Forms N-Q may be reviewed and copied at the Commission’s Public Reference Room
in Washington, DC, and that information on the operation of the Public Reference
Room may be obtained by calling 1-800-SEC-0330; and (iv) if the Fund makes the
information on Form N-Q available to shareholders on its website or upon request, a
description of how the information may be obtained from the Fund.
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5. Statement Regarding Availability of Proxy Voting Policies and Procedures. A
statement that a description of the policies and procedures that the Fund uses to
determine how to vote proxies relating to portfolio securities is available (i) without
charge, upon request, by calling a specified toll-free (or collect) telephone number; (ii)
on the Fund’s website, if applicable; and (iii) on the Commission’s website at
http://www.sec.gov.
Instruction
When a Fund (or financial intermediary through which shares of the Fund may be
purchased or sold) receives a request for a description of the policies and procedures
that the Fund uses to determine how to vote proxies, the Fund (or financial
intermediary) must send the information disclosed in response to Item 17(f) of this
Form, within three business days of receipt of the request, by first-class mail or other
means designed to ensure equally prompt delivery.
6. Statement Regarding Availability of Proxy Voting Record. A statement that
information regarding how the Fund voted proxies relating to portfolio securities
during the most recent 12-month period ended June 30 is available (i) without charge,
upon request, by calling a specified toll-free (or collect) telephone number; or on or
through the Fund’s website at a specified Internet address; or both; and (ii) on the
Commission’s website at http://www.sec.gov.
Instructions
1. If a Fund discloses that the Fund’s proxy voting record is available by calling a
toll-free (or collect) telephone number, and the Fund (or financial intermediary
through which shares of the Fund may be purchased or sold) receives a request for
this information, the Fund (or financial intermediary) must send the information
disclosed in the Fund’s most recently filed report on Form N-PX, within three
business days of receipt of the request, by first-class mail or other means designed to
ensure equally prompt delivery.
2. If a Fund discloses that the Fund’s proxy voting record is available on or
through its website, the Fund must make available free of charge the information
disclosed in the Fund’s most recently filed report on Form N-PX on or through its
website as soon as reasonably practicable after filing the report with the Commission.
The information disclosed in the Fund’s most recently filed report on Form N-PX
must remain available on or through the Fund’s website for as long as the Fund
remains subject to the requirements of rule 30b1-4 (17 CFR 270.30b1-4) and
discloses that the Fund’s proxy voting record is available on or through its website.
7. Statement Regarding Basis for Approval of Investment Advisory Contract. If
the board of directors approved any investment advisory contract during the Fund’s
most recent fiscal half-year, discuss in reasonable detail the material factors and the
conclusions with respect thereto that formed the basis for the board’s approval.
Include the following in the discussion:
(i) Factors relating to both the board’s selection of the investment adviser and
approval of the advisory fee and any other amounts to be paid by the Fund under
the contract. This would include, but not be limited to, a discussion of the nature,
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extent, and quality of the services to be provided by the investment adviser; the
investment performance of the Fund and the investment adviser; the costs of the
services to be provided and profits to be realized by the investment adviser and its
affiliates from the relationship with the Fund; the extent to which economies of scale
would be realized as the Fund grows; and whether fee levels reflect these economies
of scale for the benefit of Fund investors. Also indicate in the discussion whether the
board relied upon comparisons of the services to be rendered and the amounts to be
paid under the contract with those under other investment advisory contracts, such
as contracts of the same and other investment advisers with other registered
investment companies or other types of clients (e.g., pension funds and other
institutional investors). If the board relied upon such comparisons, describe the
comparisons that were relied on and how they assisted the board in concluding that
the contract should be approved; and
(ii) If applicable, any benefits derived or to be derived by the investment
adviser from the relationship with the Fund such as soft dollar arrangements by
which brokers provide research to the Fund or its investment adviser in return for
allocating Fund brokerage.
Instructions
1. Board approvals covered by this Item include both approvals of new
investment advisory contracts and approvals of contract renewals. Investment
advisory contracts covered by this Item include subadvisory contracts.
2. Conclusory statements or a list of factors will not be considered sufficient
disclosure. Relate the factors to the specific circumstances of the Fund and the
investment advisory contract and state how the board evaluated each factor. For
example, it is not sufficient to state that the board considered the amount of the
investment advisory fee without stating what the board concluded about the amount
of the fee and how that affected its decision to approve the contract.
3. If any factor enumerated in paragraph (d)(6)(i) of this Item is not relevant to
the board’s evaluation of an investment advisory contract, note this and explain the
reasons why that factor is not relevant.
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Part C — OTHER INFORMATION
Item 28. Exhibits
Subject to General Instruction D regarding incorporation by reference and rule
483 under the Securities Act [17 CFR 230.483], file the exhibits listed below as part
of the registration statement. Letter or number the exhibits in the sequence indicated
and file copies rather than originals, unless otherwise required by rule 483. Reflect
any exhibit incorporated by reference in the list below and identify the previously
filed document containing the incorporated material.
(a) Articles of Incorporation. The Fund’s current articles of incorporation,
charter, declaration of trust or corresponding instruments and any related
amendment.
(b) By-laws. The Fund’s current by-laws or corresponding instruments and any
related amendment.
(c) Instruments Defining Rights of Security Holders. Instruments defining the
rights of holders of the securities being registered, including the relevant portion of
the Fund’s articles of incorporation or by-laws.
(d) Investment Advisory Contracts.
the management of the Fund’s assets.

Investment advisory contracts relating to

(e) Underwriting Contracts. Underwriting or distribution contracts between the
Fund and a principal underwriter, and agreements between principal underwriters
and dealers.
(f) Bonus or Profit Sharing Contracts. Bonus, profit sharing, pension, or similar
contracts or arrangements in whole or in part for the benefit of the Fund’s directors
or officers in their official capacity. Describe in detail any plan not included in a
formal document.
(g) Custodian Agreements. Custodian agreements and depository contracts
under section 17(f) [15 U.S.C. 80a-17(f)] concerning the Fund’s securities and similar
investments, including the schedule of remuneration.
(h) Other Material Contracts. Other material contracts not made in the
ordinary course of business to be performed in whole or in part on or after the filing
date of the registration statement.
(i) Legal Opinion. An opinion and consent of counsel regarding the legality of
the securities being registered, stating whether the securities will, when sold, be
legally issued, fully paid, and nonassessable.
(j) Other Opinions. Any other opinions, appraisals, or rulings, and related
consents relied on in preparing the registration statement and required by section 7 of
the Securities Act [15 U.S.c. 77g].
(k) Omitted Financial Statements.

Financial statements omitted from Item 27.
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(l) Initial Capital Agreements. Any agreements or understandings made in
consideration for providing the initial capital between or among the Fund, the
underwriter, adviser, promoter or initial shareholders and written assurances from
promoters or initial shareholders that purchases were made for investment purposes
and not with the intention of redeeming or reselling.
(m) Rule 12b-1 Plan. Any plan entered into by the Fund under rule 12b-1 and
any agreements with any person relating to the plan’s implementation.
(n) Rule 18f-3 Plan. Any plan entered into by the Fund under rule 18f-3, any
agreement with any person relating to the plan’s implementation, and any
amendment to the plan or an agreement.
(o) Reserved.
(p) Codes of Ethics. Any codes of ethics adopted under rule 17j-1 of the
Investment Company Act [17 CFR 270.17j-1] and currently applicable to the Fund
(i.e., the codes of the Fund and its investment advisers and principal underwriters). If
there are no codes of ethics applicable to the Fund, state the reason (e.g., that the
Fund is a Money Market Fund).
Instruction
A Fund that is a Feeder Fund also must file a copy of all codes of ethics
applicable to the Master Fund.
Item 29. Persons Controlled by or Under Common Control with the Fund
Provide a list or diagram of all persons directly or indirectly controlled by or
under common control with the Fund. For any person controlled by another person,
disclose the percentage of voting securities owned by the immediately controlling
person or other basis of that person’s control. For each company, also provide the
state or other sovereign power under the laws of which the company is organized.
Instructions
1. Include the Fund in the list or diagram and show the relationship of each
company to the Fund and to the other companies named, using cross-references if a
company is controlled through direct ownership of its securities by two or more
persons.
2. Indicate with appropriate symbols subsidiaries that file separate financial
statements, subsidiaries included in consolidated financial statements, or
unconsolidated subsidiaries included in group financial statements. Indicate for other
subsidiaries why financial statements are not filed.
Item 30. Indemnification
State the general effect of any contract, arrangements or statute under which any
director, officer, underwriter or affiliated person of the Fund is insured or
indemnified against any liability incurred in their official capacity, other than
insurance provided by any director, officer, affiliated person, or underwriter for their
own protection.
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Item 31. Business and Other Connections of Investment Adviser
Describe any other business, profession, vocation or employment of a substantial
nature that each investment adviser, and each director, officer or partner of the
adviser, is or has been engaged within the last two fiscal years for his or her own
account or in the capacity of director, officer, employee, partner, or trustee.
Instructions
1. Disclose the name and principal business address of any company for which a
person listed above serves in the capacity of director, officer, employee, partner, or
trustee, and the nature of the relationship.
2. The names of investment advisory clients need not be given in answering this
Item.
Item 32. Principal Underwriters
(a) State the name of each investment company (other than the Fund) for which
each principal underwriter currently distributing the Fund’s securities also acts as a
principal underwriter, depositor, or investment adviser.
(b) Provide the information required by the following table for each director,
officer, or partner of each principal underwriter named in the response to Item 25:
(1)

(2)

(3)

Name and
Principle Business
Address

Positions and
Offices with
Underwiter

Positions and
Offices with
Fund

(c) Provide the information required by the following table for all commissions
and other compensation received, directly or indirectly, from the Fund during the last
fiscal year by each principal underwriter who is not an affiliated person of the Fund
or any affiliated person of an affiliated person:
(1)

(2)

(3)

(4)

(5)

Name of
Principal
Underwriter

Net
Underwriting
Discounts and
Commissions

Compensation on
Redemption and
Repurchases

Brokerage
Commissions

Other
Compensation

Instructions
1. Disclose the type of services rendered in consideration for the compensation
listed under column (5).
2.

Instruction 1 to Item 25(c) also applies to this Item.

Item 33. Location of Accounts and Records
State the name and address of each person maintaining physical possession of
each account, book, or other document required to be maintained by section 31(a)
[15 U.S.C. 80a-30(a)] and the rules under that section.
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Instructions
1.

The instructions to Item 20.4 of this form shall also apply to this item.

2. Information need not be provided for any service for which total payments of
less than $5,000 were made during each of the last three fiscal years.
Item 34. Management Services
Provide a summary of the substantive provisions of any management-related
service contract not discussed in Part A or B, disclosing the parties to the contract
and the total amount paid and by whom for the Fund’s last three fiscal years.
Instructions
1.

The instructions to Item 19 also apply to this Item.

2. Exclude information about any service provided for payments totaling less
than $5,000 during each of the last three fiscal years.
Item 35. Undertakings
In initial registration statements filed under the Securities Act, provide an
undertaking to file an amendment to the registration statement with certified
financial statements showing the initial capital received before accepting
subscriptions from more than 25 persons if the Fund intends to raise its initial capital
under section 14(a)(3) [15 U.S.C. 80a-14(a)(3)].
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SIGNATURES

Pursuant to the requirements of the Securities Act of 1933 and the Investment
Company Act of 1940, the Fund (certifies that it meets all of the requirement for
effectiveness of this registration statement under rule 485(b) under the Securities Act
and) has duly caused this registration statement to be signed on its behalf by the
undersigned, duly authorized, in the city of
, and State of
, on
the
day of
,
.

Fund
By
Signature

Title

Pursuant to the requirements of the Securities Act of 1933, this registration
statement has been signed below by the following persons in the capacities and on the
dates indicated.

Signature

Title

Date
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A. Class Relief for Index ETFs
1. Letter from James A. Brigagliano, Assistant Director, Division of Market
Regulation, to Claire P. McGrath, Vice President and Special Counsel, American
Stock Exchange, dated August 17, 2001 (“2001 Class Letter”)
The 2001 Class Letter grants a variety of exemptive, interpretive and/or no-action
relief for index-based ETFs that track domestic indexes of listed securities and
that, among other things, as of each rebalance date, hold 20 or more different
index securities where no one security represents more than 25% of total assets
and that invest 75 – 85% of assets in securities that have had a minimum public
float of $150 million and minimum average daily trading volume of $1 million
over the last two months. For such ETFs, provided that they issue creation units of
at least 50,000 shares worth at least $1 million, the 2001 Class Letter grants relief
from Section 11(d)(1) and Rule 11d1-2 to permit ETF shares to be used for margin
after being held for 30 days. It provides relief from Regulation M to permit
broker-dealers involved in the distribution of a security that is a component of an
ETF’s underlying index to conduct certain transactions in ETF shares. The letter
exempts ETF shares from the “tick” requirement of Rule 10a-1. With respect to
confirmation statements, it provides relief from Rule 10b-10 to allow
broker-dealers to deliver statements that do not list the index securities exchanged
for (a creation unit of) ETF shares. Further, it exempts ETFs from compliance
with Rule 10b-17, recognizing that they are not able to provide notice of certain
corporate actions (such as distributions) at least 10 days in advance. The letter
provides relief from the tender offer rules for broker-dealers who are involved in a
tender offer for an index security to permit them to conduct certain transactions in
ETF shares. Similarly, under Rules 15c1-5 and 15c1-6, the letter excuses
broker-dealers, who have an interest in or are affiliated with an issuer whose
securities are in the index underlying an ETF, from certain notice requirements.
2. Letter from James A. Brigagliano, Assistant Director, Division of Market
Regulation, to Ira Hammerman, Senior Vice President and General Counsel,
Securities Industry Association, dated January 3, 2005 (“Reg SHO Class Letter”)
The Reg SHO Class Letter allows broker-dealers, under certain circumstances, to
mark short sales of ETF shares as “short” rather than “short exempt.”
3. Letter from Catherine McGuire, Chief Counsel, Division of Market Regulation,
to the Securities Industry Association Derivatives Products Committee, dated
November 21, 2005 (“2005 Class Letter”)
The 2005 Class Letter expands the relief provided by the 2001 Class Letter in
several respects. First, the 2005 Class Letter makes relief available to all
“Qualifying ETFs” and defines such term to mean ETFs that hold 20 or more
different index securities where no one security represents more than 25% of total
assets and where all index securities are publicly available. The letter then provides
relief to Qualifying ETFs from Rule 10b-10 to allow broker-dealers to deliver
confirmation statements that do not list the index securities exchanged for (a
creation unit of) ETF shares, and from Rules 15c1-5 and 15c1-6 to excuse
broker-dealers, who have an interest in or are affiliated with an issuer whose
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securities are in the index underlying an ETF, from certain notice requirements. In
addition, the 2005 Class Letter expands the relief from Section 11(d)(1) and
Rule 11d1-2 to permit broker-dealers, whether or not an authorized participant in
an ETF’s shares, to extend credit (or margin) on the ETF shares, provided that the
broker-dealer does not receive certain types of compensation for promoting such
ETF shares.
4. Letter from James A. Brigagliano, Acting Associate Director, Division of Market
Regulation, to Stuart M. Strauss, Clifford Chance LLP, dated October 24, 2006
(“Equity Class Letter”)
The Equity Class Letter grants a variety of exemptive, interpretive and/or
no-action relief to (domestic or international) index ETFs that track indexes, all of
the components of which are subject to last sale trade reporting, and that, among
other things, as of each rebalance date, hold 20 or more different index securities
where no one security represents more than 25% of total assets and that invest
50 – 70% of assets in securities that have had a minimum public float of
$150 million and minimum average daily trading volume of $1 million over the
last two months. For such ETFs, provided that they issue creation units of at least
50,000 shares worth at least $1 million, the Equity Class Letter grants relief from
Regulation M to permit broker-dealers involved in the distribution of a security
that is a component of such an ETF’s underlying index to conduct certain
transactions in ETF shares. The letter also exempts such ETF shares from the
“tick” requirement of Rule 10a-1 and allows broker-dealers, under certain
circumstances, to mark short sales of such ETF shares as “short” rather than
“short exempt.” Further, the Equity Class Letter exempts ETFs from compliance
with Rule 10b-17, recognizing that they are not able to provide notice of certain
corporate actions (such as distributions) at least 10 days in advance. In addition,
the letter provides relief from the tender offer rules for broker-dealers who are
involved in a tender offer for an index security to permit them to conduct certain
transactions in ETF shares.
5. Letter from James A. Brigagliano, Associate Director, Division of Market
Regulation, to Benjamin Haskin, Willkie Farr & Gallagher LLP, dated April 9, 2007
(“Fixed Income Class Letter”)
The Fixed Income Class Letter generally grants a variety of exemptive,
interpretive and/or no-action relief to fixed income index ETFs, provided that they
invest in at least 13 unaffiliated issuers and issue creation units of at least 50,000
shares worth at least $1 million. More specifically, the letter exempts all fixed
income index ETF shares from the “tick” requirement of Rule 10a-1 and allows
broker-dealers, under certain circumstances, to mark short sales of fixed income
ETF shares as “short” rather than “short exempt.” Further, the Fixed Income
Class Letter exempts fixed income index ETFs from compliance with Rule 10b-17,
recognizing that they are not able to provide notice of certain corporate actions
(such as distributions) at least 10 days in advance. In addition, provided that no
component of a fixed income index ETF’s underlying index, except a U.S.
Treasury security, represents more than 30% of the weight of the ETF and the five
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largest components do not represent more than 65% of the weight of the ETF, the
letter grants relief from Regulation M to permit broker-dealers involved in the
distribution of a security that is a component of the underlying index to conduct
certain transactions in ETF shares.
6. Letter from Josephine J. Tao, Assistant Director, Division of Trading & Markets,
to Domenick Pugliese, Paul Hastings Janofsky & Walker LLP, dated June 27, 2007
(“Combination Class Letter”)
In the Combination Class Letter, the SEC Staff confirms that an ETF, which
tracks an index that includes each of an equity and fixed income component, may
rely on the Equity Class Letter with respect to the former and the Fixed Income
Class Letter with respect to the latter, provided that the equity component meets
the criteria established by the Equity Class Letter and the fixed income component
meets the criteria established by the Fixed Income Class Letter. In addition, the
letter confirms that such “combination” index ETFs may invest in cash and money
market instruments.
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August 17, 2001
Claire P. McGrath, Esq.
Vice President and Special Counsel
The American Stock Exchange
55 Trinity Place
New York, NY 10008-1872
Re: Exemptive Relief for Exchange Traded Index Funds
File No. TP 00-133
Dear Ms. McGrath:
In your letter dated July 12, 2001, as supplemented by conversations with the staff,
the American Stock Exchange (AMEX) requests no-action advice and exemptive
relief with respect to specified rules under the Securities Exchange Act of 1934
(Exchange Act) for Portfolio Depositary Receipts (PDRs) and Index Fund Shares1
that meet certain standards described in your letter. We are responding to your
request and have enclosed a photocopy of your letter. Each defined term in this letter
has the same meaning as defined in your letter, unless we note otherwise.
Specifically, the AMEX requests, on behalf of itself and persons or entities
engaging in transactions involving Fund Shares, certain exemptions from, or
no-action advice regarding, Section 11(d)(1) of the Exchange Act and Rules 10a-1,
10b-10, 10b-17, 11d1-2, 14e-5, 15c1-5, and 15c1-6 thereunder, and Rules 101 and 102
of Regulation M in connection with secondary market transactions in Fund Shares
and the creation and redemption of Fund Shares meeting the specified criteria.2
1

For purposes of this letter, PDRs and Index Fund Shares are collectively referred
to as Exchange Traded Funds (ETFs). Shares, portfolio deposit receipts, or units
of beneficial interest issued by ETFs for trading are collectively referred to as
Fund Shares.

2

The Commission has granted relief under these rules on prior occasions for
certain ETFs, traded on the AMEX, as well as other exchanges. See letter from
Nancy J. Sanow, Assistant Director, Division of Market Regulation, to James F.
Duffy, General Counsel, AMEX, dated January 22, 1993 (regarding SPDRs listed
on the AMEX); letter from James A. Brigagliano, Assistant Director, Division of
Market Regulation, to James F. Duffy, General Counsel, AMEX, dated March 3,
1999 (regarding Nasdaq 100 Fund listed on the AMEX); letter from James A.
Brigagliano, Assistant Director, Division of Market Regulation, to Mary Joan
Hoene, Carter, Ledyard & Milburn, dated September 5, 2000 (regarding iShares
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Response:
The relief granted herein extends to all ETFs trading on any registered national
securities exchange that have obtained Rule 19b-4(e) listing approval from the
Commission. ETFs meeting the following criteria are granted exemptive and/or no
action relief, as more fully described below, from Section 11(d)(1) of the Exchange
Act and Rules 10a-1, 10b-10, 10b-17, 11d1 -2, 14e-5, 15c1-5, and 15c1-6 thereunder,
and Rules 101 and 102 of Regulation M, provided that the following conditions are
satisfied:
1.

Fund Shares must be issued by an open-end management investment company
or a unit investment trust, registered under the Investment Company Act of
1940;3

2.

ETFs must consist of a “basket” of twenty (20) or more different Component
Stocks,4 in which no one stock can constitute more than 25% of the total value
of the ETF.

3.

At least 85% of the ETF must be comprised of Component Stocks that have a
minimum public float value of at least $150 million and a minimum average daily
trading volume (ADTV) of at least $1 million during each of the previous two
(2) months of trading prior to formation of the relevant ETF; provided, however,
if the ETF has 200 or more Component Stocks, then 75% of the Component
Stocks must meet the $150 million public float and the $1 million ADTV
thresholds;

4.

Each Component Stock must be listed on a national securities exchange or the
Nasdaq Stock Market, including the Nasdaq SmallCap Market;

5.

Fund Shares are only to be issued or redeemed in Creation Unit aggregations of
50,000 shares or more. The value of each Creation Unit must be at least
$1 million at the time of issuance; and

6.

The ETF must be passively managed and track a particular index whose
components are publicly available. The intra-day proxy value of the ETF5 and
the value of the “benchmark” index must be publicly disseminated throughout
the trading day.
S&P 100 listed on the CBOE); letter from James A. Brigagliano, Assistant
Director, Division of Market Regulation, to Mary Joan Hoene, Carter, Ledyard &
Milburn, dated December 1, 2000 (regarding iShares S&P 100 Global listed on the
NYSE).

3

15 U.S.C. 80a-1 et seq.

4

For purposes of this letter, individual stocks that comprise the ETF basket, i.e.,
the stocks that are assembled to replicate the particular index that the ETF tracks,
are referred to as Component Stocks.

5

This is an approximation of the net asset value of the Fund determined
throughout the trading day, which is officially calculated daily after the market’s
close.

III.A.1. 2001 Class Letter

204

The relief is further subject to “rule-specific” terms described below.
Regulation M
Redeemable securities issued by an open-end management investment company
are excepted from the provisions of Rules 101 and 102 of Regulation M. As
described above, ETFs must register as an open-end management investment
company or a unit investment trust under the Investment Company Act of 1940 to
issue shares that are redeemable only in Creation Units.
Rule 101 of Regulation M
Generally, Rule 101 of Regulation M is an, anti-manipulation regulation that,
subject to certain exceptions, prohibits any “distribution participant” and its
“affiliated purchasers” from bidding for, purchasing, or attempting to induce any
person to bid for or purchase, any security which is the subject of a distribution until
after the applicable restricted period, except as specifically permitted in the
Regulation. The provisions of Rule 101 of Regulation M apply to underwriters,
prospective underwriters, brokers, dealers, or other persons who have agreed to
participate or are participating in a distribution of securities.
On the basis of your representations and the facts presented, particularly that the
ETFs will be registered open-end management investment companies that will
continuously redeem at net asset value Creation Unit size aggregations of shares; and
the secondary market price of Fund Shares should not vary substantially from the
net asset value of such shares, which will be based on the value of the Component
Stocks in the underlying Index and will be computed on a daily basis, the
Commission hereby confirms that the ETFs will be excepted under paragraph (c)(4)
of Rule 101 of Regulation M thus permitting persons who may be deemed to be
participating in a distribution of Fund Shares to bid for or purchase shares during
their participation in such distribution.6
The Commission also confirms the interpretation of Rule 101 of Regulation M
that a redemption of Creation Unit size aggregations of Fund Shares and the receipt
of Component Stocks in exchange therefor by a participant in a distribution of
6

We note that Regulation M does not prohibit a distribution participant and its
affiliated purchasers from bidding for and purchasing Component Stocks in
accordance with the exceptions contained in paragraphs (b)(6) and (c)(1) of
Rule 101. Rule 101(b)(6)(i) excepts basket transactions in which bids or purchases
are made in the ordinary course of business in connection with a basket of 20 or
more securities in which a covered security does not comprise more that 5% of the
value of the basket purchased. Rule 101(b)(6)(ii) excepts adjustments to such a
basket made in the ordinary course of business as a result of a change in the
composition of a standardized index. Also, Rule 101(c)(1) excepts transactions in
actively-traded securities, that is, securities that have an average daily trading
volume value of at least $1 million and are issued by an issuer whose common
equity securities have a public float value of at least $150 million; provided,
however, that such securities are not issued by the distribution participant or an
affiliate of the distribution participant.
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Fund Shares would not constitute an “attempt to induce any person to bid for or
purchase a covered security, during the applicable restricted period”7 within the
meaning of Regulation M, and therefore would not violate Regulation M.
Rule 102 of Regulation M
Rule 102 of Regulation M prohibits issuers, selling security holders, or any
affiliated purchaser of such person from bidding for, purchasing, or attempting to
induce any person to bid for or purchase a covered security during the applicable
restricted period in connection with a distribution of securities effected by or on
behalf of an issuer or selling security holder.
On the basis of your representations and the facts presented, particularly that the
ETFs will be registered open-end management investment company that will redeem
at net asset value Creation Units of Fund Shares, the Commission hereby confirms
that the ETFs are excepted under paragraph (d)(4) of Rule 102 of Regulation M,
thus permitting each of the ETFs to redeem shares during the continuous offering of
the shares.
Rule 10a-1
Rule 3b-3 under the Exchange Act defines “short sale,” and Rule 10a-1 under the
Exchange Act governs short sales generally. Paragraph (a) of Rule 10a-1 covers
transactions in any security registered on a national securities exchange if trades in
such security are reported in the consolidated transaction reporting system, and
prohibits short sales with respect to these securities unless such sales occur on a “plus
tick” (that is, a price above the price at which the immediately preceding sale was
effected), or “zero-plus tick” (that is, at the last sale price if it was higher than the last
different price). Rule 10a-1 is designed to prevent the market price of a stock or other
“reported security,” as defined in Rule 11Aa3-1(a)(4) under the Exchange Act, from
being manipulated downward by unrestricted short selling.
On the basis of your representations and the facts presented, in particular the
composite and derivative nature of the ETFs, it would not appear that trading in
Fund Shares would be susceptible to the practices that Rule 10a-1 is designed to
prevent. In particular, the AMEX anticipates that the market value of Fund Shares
will rise or fall based on changes in the net asset value of the Component Stocks of
the particular index and supply and demand. Moreover, the short sale rule does not
apply to analogous derivative products such as index options and index futures
contracts. Accordingly, the Commission hereby grants an exemption from Rule 10a-1
to permit sales of Fund Shares without regard to the “tick” requirements of
Rule 10a-1.
We note that the exemption from Rule 10a-1 would not apply to secondary market
portfolio sales made in connection with the redemption of Fund Shares.

7

17 CFR 242.101.
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Rule 10b-10
Rule 10b-10 under the Exchange Act requires a broker-dealer that effects a
securities transaction with or for the account of a customer to provide, at or before
the completion of the transaction, a written confirmation statement to the customer
disclosing the information specified in paragraph (a) of Rule 10b-10. The required
information includes the identity, price, and number of shares or units (or principal
amount) of the security purchased or sold by the customer.
On the basis of your representations and the facts presented, and particularly the
expected institutional nature of the market for Fund Shares in Creation Unit size
aggregations and the public availability of information regarding the composition of
the Component Stocks to be tendered or received by customers in ETF creation and
redemption transactions, the Commission hereby grants an exemption from
Rule 10b-10 under the Exchange Act in order to permit broker-dealers who create or
redeem Fund Shares on behalf of their customers to confirm such creation or
redemption transactions without providing a statement of the identity, price, and
number of shares of each individual Component Stock tendered to or delivered by
the Trust pursuant to the creation or redemption transaction. This exemption does
not apply to purchases and sales of Fund Shares in the secondary market. This
exemption is subject to the following conditions:
(1)

Any confirmation statement of creation or redemption of Fund Shares
transaction that omits any of the information specified in paragraph (a) of
Rule 10b-10 will contain a statement that such omitted information will be
provided to the customer upon request;

(2)

All such requests will be fulfilled in a timely manner in accordance with
paragraph (c) of Rule 10b-10; and

(3)

Confirmation statements of Fund Shares creation and redemption transactions
will contain all of the information specified in paragraph (a) of Rule 10b-10
other than identity, price, and number of shares of each Component Stock
tendered or received by the customer in the transaction.

Rule 10b-17
Rule 10b-17, with certain exceptions, requires an issuer of a class of publicly
traded securities to give notice of certain specified actions (for example, a dividend
distribution, stock split, or rights offering) relating to such class of securities in
accordance with Rule 10b-17(b).
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On the basis of your representations and the facts presented, particularly that the
ETFs will be registered under the Investment Company Act of 1940 as an open-end
management investment companies, the.Commission hereby grants an exemption
from the requirements of Rule 10b-17 to the ETFs with respect to transactions in
Fund Shares.8
Section 11(d)(1); Rules 11d1-1 and 11d1-2
On the basis of your representations and the facts presented, the Division will not
recommend enforcement action to the Commission under Section 11(d)(1) of the
Exchange Act if broker-dealers treat Fund Shares, for the purposes of Rule 11d1-2
under the Exchange Act, as “securities issued by a registered ... open-end investment
company as defined in the Investment Company Act of 1940” and thereby extend or
maintain or arrange for the extension or maintenance of credit on Fund Shares that
have been owned by the persons to whom credit is provided for more than 30 days, in
reliance on the exemption contained in the rule. The exemption provided in
Rule 11d1-2 will not be available, however, with respect to any Fund Shares owned
for 30 days or less by the person to whom credit is provided.
In addition, on the basis of your representations and the facts presented, the
Division will not recommend enforcement action to the Commission under
Section 11(d)(1) of the Exchange Act if broker-dealers that do not create
Fund Shares, but engage in both proprietary and customer transactions in
Fund Shares exclusively in the secondary market, extend or maintain or arrange for
the extension or maintenance of credit on Fund Shares, in connection with such
secondary market transactions.
Rule 14e-5
Rule 14e-5 under the Exchange Act, among other things, prohibits any covered
person in connection with a tender offer for equity securities from, directly or
indirectly, purchasing or arranging to purchase any subject or related securities
except as part of the offer, from the time the offer is publicly announced until its
expiration.
Rule 14e-5 explicitly includes dealer-managers of a tender offer within the rule’s
definition of covered person. Accordingly, while acting as dealer-manager of a tender
offer for a Component Stock, a dealer-manager is prohibited from purchasing or
arranging to purchase that Component Stock until the expiration of the offer.
On the basis of your representations and the facts presented, particularly that
purchases or redemptions of Fund Shares would not appear to result in the abuses at
which Rule 14e-5 is directed and that any bids or purchases by dealer-managers
would not be effected for the purpose of facilitating a tender offer, the Commission
8

We also note that compliance with Rule 10b-17 would be impractical in light of
the nature of the ETFs. This is because it is not possible for the ETFs to accurately
project ten days in advance what dividend, if any, would be paid on a particular
record date.
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hereby grants an exemption from Rule 14e-5 to permit any person acting as
dealer-manager of a tender offer for a Component Stock to: (1) redeem Fund Shares
in Creation Unit size aggregations for Component Stocks that may include a security
subject to the tender offer; and (2) purchase Fund Shares during such offer.9
Rule 15c1-5 and 15c1-6
Rule 15c1-5 under the Exchange Act requires a broker-dealer controlled by,
controlling, or under common control with the issuer of any security, before entering
into any contract with or for a customer for the purchase or sale of such security, to
disclose that relationship and to provide written disclosure to the customer of such
control relationship at or before the completion of the transaction.
Rule 15c1-6 under the Exchange Act generally requires a broker-dealer that effects
a transaction with a customer in any security in a primary or secondary distribution
in which the broker-dealer is participating or is otherwise financially interested, to
provide written notification to the customer of the existence of such participation or
interest at or before the completion of each transaction.
In light of the composite nature of the ETFs and the relatively small proportionate
share of any Component Stock in an ETF, transactions in Fund Shares do not
appear to result in any of the harms that Rules 15c1-5 and 15c1-6 are designed to
prevent. Therefore, on the basis of your representations and the facts presented, the
Division will not recommend that the Commission take enforcement action under
Rule 15c1-5 if a broker-dealer executes transactions in Fund Shares without
disclosing any control relationship with an issuer of a Component Stock. Moreover,
on the basis of your representations and the facts presented, the Division will not
recommend that the Commission take enforcement action under Rule 15c1-6 if a
broker-dealer executes transactions in Fund Shares without disclosing its
participation or interest in a primary or secondary distribution of a Component
Stock.
The foregoing exemptions from Rules 10a-1, 10b-10, 10b-17, 14e-5, Rules 101 and
102 of Regulation M, and no-action positions taken under Section 11(d)(1) and
Rules 11d1-2, 14e-5, 15c1-5, and 15c1-6 are based solely on your representations and
the facts presented to staff, and are strictly limited to the application of those rules to
transactions involving Fund Shares under the circumstances described above and in
your letter. Such transactions should be discontinued, pending presentation of the
facts for our consideration, in the event that any material change occurs with respect
to any of those facts or representations. Moreover, the foregoing exemptions from
9

The Division also confirms its no-action position under Rule 14e-5 when a
broker-dealer (including a member or member organization of the AMEX or
other national securities exchange), acting as a dealer-manager of a tender offer
for a Component Stock, purchases such Component Stock in the secondary
market for the purpose of tendering them to purchase a Creation Unit size
aggregation of Fund Shares, if such transactions are effected as adjustments to
such a basket in the ordinary course of business as a result of a change in the
composition of the relevant index.
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Rules 10a-1, 10b-10, 10b-17, 14e-5, Rules 101 and 102 of Regulation M and
no-action positions taken under Section 11(d)(1) and Rules 11d1-2, 14e-5, 15c1-5,
and 15c1-6 are subject to the condition that such transactions in Fund Shares, any
Component Stock, or any related securities are not made for the purpose of creating
actual, or apparent, active trading in or raising or otherwise affecting the price of
such securities. Finally, requests for relief for ETFs not meeting the above criteria will
continue to be considered upon request on a case-by-case basis.
These exemptions and no-action positions are subject to modification or
revocation if at any time the Commission determines that such action is necessary or
appropriate in furtherance of the purposes of the Exchange Act. In addition, persons
relying on these exemptions and no-action positions are directed to the anti-fraud an
anti-manipulation provisions of the Exchange Act, particularly Sections 9(a), 10(b),
an Rule 10b-5 there under. Responsibility for compliance with these and other
provisions c the federal or state securities laws must rest with persons relying on these
exemptions an no-action positions. The Division expresses no view with respect to
other questions that the proposed transactions may raise, including, but not limited
to, the adequacy of disclosure concerning, and the applicability of other federal and
state laws to, the proposed transactions.
For the Commission, by the Division of Market
Regulation, pursuant to delegated authority,

James Brigagliano
Assistant Director
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January 3, 2005

Ira Hammerman
Senior Vice President and General Counsel
Securities Industry Association
120 Broadway, 35th Floor
New York, NY 10271-0080
Re: No-Action Relief From Rule 200(g) of Regulation SHO
TP 05-11
Dear Mr. Hammerman:
In your letter dated January 3, 2005, as supplemented by telephone conversations
with the staff of the Division of Market Regulation (“Division”), you request on
behalf of the Securities Industry Association (“SIA”) confirmation that the Division
will not recommend to the Commission enforcement action against a broker-dealer
that marks “short,” rather than “short exempt,” a short sale effected in certain classes
of securities, or during certain specified periods of time, that have been granted an
exemption from the “tick” test of Rule 10a-1 under the Securities Exchange Act of
1934, as amended (“Exchange Act”), or the price test of any exchange or national
securities association (collectively, a “price test”), as set forth in Appendix A of your
letter. A copy of your letter is attached to this response. By including a copy of your
correspondence, we avoid having to repeat or summarize the facts you presented. The
defined terms in this letter have the same meaning as in your letter, unless otherwise
noted.
In your letter you make the following representations, among others:
i.

The Commission has previously granted various exemptions from short sale
price test restrictions for certain classes of securities, including exchange
traded funds (“ETFs”) and other similar products. In granting such
exemptions to ETFs, the Commission noted that its decision was generally
based on the fact that the market value of ETF shares would rise or fall
based on changes in the net asset value of the component stocks in the
particular index, and supply and demand. The relief was conditioned on the
ETF meeting certain enumerated conditions, either specific to certain
products or included as part of a broader “class exemption.”

ii.

The Commission has also previously granted exemptions from short sale
price test restrictions for sales that occur during certain specified periods of
time. For example, the Commission has granted relief from the price test to
allow requesting exchanges and broker-dealers to execute short sales in
after-hours crossing sessions at a price that is equal to a security’s closing
price on the primary exchange.

iii.

Absent relief, commencing on the Regulation SHO compliance date of
January 3, 2005, broker-dealers would be required to mark “short exempt” all
short sales effected in any class of products, or during certain specified
periods of time, that have been granted an exemption from a price test. This
would in turn would have broad impacts across many systems in the firms
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that process orders, including front-end systems to institute order marking
changes for customers, trade processing systems, and customer and
regulatory reporting systems. Implementing such systems changes would
impose upon firms extreme time and financial burdens.
iv.

A “short exempt” marking requirement for such “transaction-based
exemptions” may thus be necessary to inform the market center that an
individual trade may properly be executed without regard to a price test
where a seller is relying on an exception or exemption from the price test
based on discrete facts and circumstances. These same concerns do not exist
where an entire class of security, or a short sale effected during such
designated periods of time, is subject to a wholesale exemption from a price
test. To the contrary, requiring such short sales to be marked “short exempt”
could actually serve to detriment investors by needlessly slowing down
executions. For example, as noted in the recent New York Stock Exchange
Information Memo on Regulation SHO, orders in the specialist book and
good-till-executed orders, as well as certain other orders, automatically
participate in NYSE Crossing Session I. However, absent the requested relief,
if these orders were marked “short,” they would need to be withdrawn and
re-marked “short exempt,” which could in turn cause these orders to lose
priority, and risk only receiving a partial execution, or no execution at all.

Response:
Rule 200(g) of Regulation SHO provides that a broker-dealer must mark all sell
orders of any equity security as “long,” “short,” or “short exempt.” Rule 200(g)(2)
requires that a short sale order must be marked “short exempt” if the seller is relying
on an exception from the tick test of Rule 10a-1 of the Exchange Act or any short
sale price test of any exchange or national securities association.
Based on your representations, in particular, that: (i) for each product and
after-hours crossing session qualifying for the exemptions from the price test of
Rule 10a-1 listed in Appendix A of your letter (“exempt short sales”), the various
market centers that execute exempt short sales have instituted procedures to “mask”
the short sale character of the transaction so that they are executed as short exempt;
(ii) such market centers monitor on a regular basis to confirm that any such product
or transaction continues to meet the conditions for the exemptive relief and
re-institute the price test for any product or transaction that fails to satisfy such
conditions; (iii) a broker-dealer executing exempt short sales will mark such sales as
“short,” and in no event will such sales be marked “long;” and (iv) the market centers
will maintain an audit trail of all such trade executions, which is capable of being
produced and subject to review upon request by the Commission and other
appropriate regulatory authorities, the Division is of the view that broker-dealers
marking exempt short sales as “short” rather than “short exempt” is not inconsistent
with the purposes of Rule 200(g) of Regulation SHO.
Accordingly, on the basis of your representations and the facts presented, and
without necessarily concurring in your analysis, the Division will not recommend to
the Commission enforcement action under Rule 200(g) of Regulation SHO if a
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broker-dealer marks “short,” rather than “short exempt,” a short sale that is effected
in the products or in the crossing sessions pursuant to exemptions from the price test
of Rule 10a-1 that have been granted, as reflected in Appendix A to this letter,
subject to the following conditions:
i.

For each exempt short sale, the various market centers that execute such sales
have instituted procedures to “mask” the short sale character of the
transaction so that they are executed as short exempt;

ii.

Such market centers monitor on a regular basis to confirm that any such
product or transaction continues to meet the conditions for the exemptive
relief and re-institute the price test for any product or transaction that fails to
satisfy such conditions;

iii.

A broker-dealer executing exempt short sales will mark such sales as “short,”
and in no event will such sales be marked “long;” and

iv.

The market centers will maintain an audit trail of all such trade executions,
which is capable of being produced and subject to review upon request by the
Commission and other appropriate regulatory authorities.

This position concerns enforcement action only and does not represent a legal
conclusion with respect to the applicability of statutory or regulatory provisions of
the federal securities laws. Moreover, this position is based on the facts you have
presented and the representations you have made, and any different facts or
conditions may require a different response. In addition, this position is subject to
modification or revocation if at any time the Commission or the Division determines
that such action is necessary or appropriate in furtherance of the purposes of the
Exchange Act. Finally, the Division expresses no view with respect to any other
questions that the proposed activities may raise, including the applicability of other
federal or state laws to those activities.
In addition, your attention is directed to the anti-fraud and anti-manipulation
provisions of the Exchange Act, particularly Sections 9(a) and 10(b), and Rule 10b-5
thereunder. Responsibility for compliance with these and any other applicable
provisions of the federal securities laws must rest with the registered broker-dealer.
This Division expresses no view with respect to any other questions that the proposed
transactions may raise, including, but not limited to, the adequacy of the disclosure
concerning, and the applicability of any federal or state laws to, the proposed
transactions.
Very truly yours,
James A. Brigagliano
Assistant Director
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November 21, 2005

Securities Industry Association
Derivative Products Committee
120 Broadway, 35 Fl.
New York, NY 10271-0080
Dear Ms. Bullitt, Mr. Vitha, and Ms. Medero:
In your letter, dated August 26, 2005, the Derivative Products Committee of the
Securities Industry Association, with the support of Barclays Global Investors, N.A.,
requests an exemption from Section 11(d)(1) of the Securities Exchange Act of 1934
(“Exchange Act”) in connection with certain extensions of credit on the shares of
exchange-traded funds (“ETFs”).1 Specifically, you request that the Commission
extend the relief from Section 11(d)(1) currently available for broker-dealers that
trade the shares of a particular ETF solely in the secondary market to include
broker-dealers involved in the issuance and redemption of shares of such ETF as
Authorized Participants (as described in your letter) of such ETF (“Broker-Dealer
APs”).
Response
On the basis of your representations and the facts presented, we find that it is
appropriate in the public interest and consistent with the protection of investors to
grant, and hereby grant, an exemption from Section 11(d)(1) of the Exchange Act to
permit broker-dealers to extend or maintain or arrange for the extension or
maintenance of credit to or for customers on the shares of Qualifying ETFs (as
defined below) for which such broker-dealers are Broker-Dealer APs, subject to the
following conditions:
1.

Neither the Broker-Dealer AP, nor any natural person associated with such
Broker-Dealer AP, directly or indirectly (including through any affiliate of
such Broker-Dealer AP), receives from the fund complex2 any payment,

1

As described more fully in your letter, ETFs are investment companies registered
under the Investment Company Act of 1940 (the “Investment Company Act”)
either as unit investment trusts or as open-end investment companies. Shares of
ETFs are traded by both institutional and retail investors on securities exchanges
and in the over-the-counter markets at negotiated prices. ETFs are designed to
replicate the holdings or correspond to the performance and yield of a reference
securities index or a highly correlated subset of the securities underlying the index.

2

For purposes of our response, the term “fund complex” means the issuer of the
ETF shares, any other issuer of ETF shares that holds itself out to investors as a
related company for purposes of investment or investor services, any investment
adviser, Distributor (as defined in your letter), sponsor, depositor, or trustee (in the
case of a unit investment trust) of any such issuer or any “affiliated person” (as
defined in the Investment Company Act) of any such issuer or any such
investment adviser, Distributor, sponsor, depositor or trustee.
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compensation or other economic incentive to promote or sell the shares of
the ETF to persons outside the fund complex,3 other than non-cash
compensation permitted under NASD Rule 2830(l)(5)(A), (B), or (C);4 and
2.

The Broker-Dealer AP does not extend, maintain or arrange for the
extension or maintenance of credit to or for a customer on shares of the ETF
before thirty days have passed from the date that the ETF’s shares initially
commence trading (except to the extent that such extension, maintenance or
arranging of credit is otherwise permitted pursuant to Rule 11d1-1).

For purposes of our response, Qualifying ETFs are ETFs that satisfy all three of the
following conditions:
1.

The ETF shares are issued by an open-end investment company or unit
investment trust registered with the Commission under the Investment
Company Act;

2.

The ETF shares are listed and trade on a market that has obtained approval
from the Commission pursuant to Section 19(b) of the Exchange Act of a
rule change regarding the listing and trading of the ETF shares on the
market (or that is relying on Rule 19b-4(e) to list and trade the ETF shares);
and

3.

The ETF (a) consists of a basket of twenty or more Component Securities,5
with no one Component Security constituting more than 25% of the total
value of the ETF, and is managed to track a particular index all of the

3

We would consider an indirect payment to include a sales load, as that term is
defined in Section 2(a)(35) of the Investment Company Act, on ETF shares. As
noted in your letter, this condition would prohibit a broker-dealer relying on this
relief from receiving 12b-1 fees.

4

ETFs may be formed as different series of shares issued by a single trust or
company that is registered under the Investment Company Act. For purposes of
our response, each such separate series would be viewed as a separate ETF. All
classes of securities that are part of the same series would be deemed the same
“ETF shares” for purposes of determining whether a Broker-Dealer AP or any
associated person receives from the fund complex any payment, compensation or
other economic incentive to promote or sell the ETF shares, even if the other
classes of securities are not exchange-traded. Consequently, a broker-dealer’s
receipt of compensation from the fund complex to promote one class of shares
would disqualify the broker-dealer from extending credit in reliance on this letter
on any ETF shares that are part of the same series, but would not affect the ability
of the broker-dealer to extend credit in reliance on this letter on other ETF shares
that are part of a different series issued by the same entity.

5

For purposes of our response, “Component Securities” are individual securities
that comprise the ETF basket, e.g., securities that are assembled to replicate the
particular index that the ETF tracks.
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components of which are publicly available;6 or (b) solely for purposes of the
exemptive relief for Broker-Dealer APs from Section 11(d)(1) of the
Exchange Act, is an ETF with respect to which the staff of the Division of
Market Regulation (“Staff ”) has granted Non-AP Broker-Dealers (as defined
below) relief from the requirements of Section 11(d)(1) in a letter dated prior
to the date of this letter, provided that the ETF has not changed in such a
way as to materially affect any of the facts or representations in such prior
letter.
Prior No-Action Positions under Section 11(d)(1)
As noted in your letter, the Staff has confirmed on numerous occasions prior to the
date of this response that it would not recommend enforcement action under
Section 11(d)(1) to the Commission against broker-dealers that are not
Broker-Dealer APs in a particular ETF, but that effect transactions in shares of such
ETF exclusively in the secondary market (“Non-AP Broker-Dealers”), and extend or
maintain or arrange for the extension or maintenance of credit to or for customers
on such ETF shares in connection with such secondary market transactions. Such
relief is limited to Non-AP Broker-Dealers that do not (and whose associated
persons who are natural persons do not), directly or indirectly (including through any
affiliate of such Non-AP Broker-Dealer), receive from the fund complex any
payment, compensation or other economic incentive to promote or sell the shares of
the ETF to persons outside the fund complex, other than non-cash compensation
permitted under NASD Rule 2830(l)(5)(A), (B), or (C).7

6

For purposes of our response, whether any one Component Security constitutes
more than 25% of the total value of the ETF shall be determined as of the most
recent rebalancing of the ETF’s reference securities index.

7

See, e.g., Letter re: SPDRs (Jan. 27, 1993) (“The only compensation a
broker-dealer will receive for representing a customer in purchasing SPDRs is the
commission charged to that customer — most likely the same compensation the
broker-dealer would receive in connection with any stock purchase by a customer.
There is no special financial incentive to a broker-dealer, other than the
broker-dealer’s regular commission, to engage in secondary market transactions in
SPDRs, whether as principal or agent.”); Letter re: iShares MSCI EAFE Growth
Index Fund and iShares MSCI EAFE Value Index Fund (Aug. 4, 2005) (“The
only compensation a broker-dealer will receive for representing a customer in
purchasing iShares is the commission or asset-based brokerage account fee
charged to that customer, which in all likelihood is the same compensation the
broker-dealer would receive in connection with any stock purchase by a customer.
There is no special financial incentive to a broker-dealer, other than the
broker-dealer’s regular commission, to engage in secondary market transactions in
iShares, either as principal or agent.”). See notes 2 – 4, above, for additional
information on this limitation.
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Extension of Class Relief
We have provided exemptive, no-action and interpretive relief to ETFs, and to
broker-dealers effecting transactions in ETF shares, with respect to various
provisions of the securities laws. In particular, we provided, among other things,
exemptive relief from Rule 10b-10 and no-action relief from Section 11(d)(1) and
Rules 11d1-2, 15c1-5 and 15c1-6 in two class letters in 2001 and 2002.8 Since the
issuance of the Class Letters, we have continued to provide relief to ETFs that failed
to meet one or more of the conditions specified in the Class Letters. With the
additional experience we have gained in this area, and in light of the relief granted to
Broker-Dealer APs above, we believe that it is appropriate to expand the scope of the
relief in the Class Letters with respect to Section 11(d)(1) and Rules 10b-10, 11d1-2,
15c1-5 and 15c1-6 to include Qualifying ETFs, as detailed below.9
Section 11(d)(1) and Rule 11d1-2
The Staff will not recommend enforcement action to the Commission against
Non-AP Broker-Dealers that extend or maintain or arrange for the extension or
maintenance of credit to or for customers on shares of Qualifying ETFs in
connection with secondary market transactions in such ETF shares, provided that
the Non-AP Broker-Dealer does not (and its associated persons who are natural
persons do not), directly or indirectly (including through any affiliate of such
Non-AP Broker-Dealer), receive from the fund complex any payment, compensation
or other economic incentive to promote or sell the shares of the ETF to persons
outside the fund complex, other than non-cash compensation permitted under
NASD Rule 2830(l)(5)(A), (B), or (C).10
The Staff also will not recommend enforcement action to the Commission under
Section 11(d)(1) if broker-dealers treat shares of Qualifying ETFs, for the purposes
of Rule 11d1-2 under the Exchange Act, as “securities issued by a registered
open-end investment company or unit investment trust as defined in the Investment
Company Act of 1940.”
Rule 10b-10
Because of the institutional nature of the market for ETF shares in Creation Unit (as
defined in your letter) size aggregations and the public availability of information
regarding the identity of the securities to be tendered or received by customers for
purposes of ETF share issuance and redemption transactions, we find that it is
appropriate in the public interest and consistent with the protection of investors to
grant, and hereby grant, an exemption from Rule 10b-10 under the Exchange Act to
8

See Letter re: American Stock Exchange LLC (August 17, 2001); Letter re:
NASDAQ Stock Market, Inc. (Nov. 13, 2002) (together, “Class Letters”).

9

We are not expanding the scope of the Class Letters with respect to Exchange Act
Rules 10a-1, 10b-17, or 14e-5, or Rules 101 or 102 of Regulation M at this time,
but are currently considering whether such an expansion may be appropriate.

10

See notes 2 – 4, above, for additional information on this limitation.
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permit broker-dealers that issue or redeem shares of Qualifying ETFs on behalf of
their customers to confirm such issuance or redemption transactions without
providing a statement of the identity, price or number of shares of each individual
Component Security tendered to or delivered by the ETF pursuant to the issuance or
redemption transaction. This exemption does not apply to purchases or sales of ETF
shares in the secondary market and is subject to the following conditions:
1.

Confirmation statements of issuance and redemption transactions in ETF
shares will contain all of the information specified in paragraph (a) of
Rule 10b-10 other than identity, price, and number of shares of each
Component Security tendered or received by the customer in the transaction.

2.

Any confirmation statement of an issuance or redemption transaction in
ETF shares that omits the identity, price, or number of shares of Component
Securities will contain a statement that such omitted information will be
provided to the customer upon request; and

3.

All such requests will be fulfilled in a timely manner in accordance with
paragraph (c) of Rule 10b-10.

Rules 15c1-5 and 15c1-6
Primarily because of the composite nature of ETF shares and the relatively small
proportionate share of any Component Security in an ETF share, the Staff will not
recommend enforcement action to the Commission under Rule 15c1-5 if a
broker-dealer executes transactions in shares of Qualifying ETFs without disclosing
any control relationship with an issuer of a Component Security. Moreover, the Staff
will not recommend that the Commission take enforcement action under Rule 15c1-6
if a broker-dealer executes transactions in shares of Qualifying ETFs without
disclosing its participation or interest in a primary or secondary distribution of a
Component Security.
*****
The foregoing exemption from Exchange Act Section 11(d)(1) for Broker-Dealer APs
is based solely on your representations and the facts presented.11 That exemption and
the exemption from Rule 10b-10, and the no-action positions under Section 11(d)(1)
and Rules 11d1-2, 15c1-5 and 15c1-6 are strictly limited to the application of the
section and the rules to transactions involving shares of Qualifying ETFs under the
circumstances described above and in your letter. In the event that any material
change occurs with respect to any of those facts, representations, or circumstances,
such transactions should be discontinued, pending presentation of the facts for our

11

For example, the 11(d)(1) relief granted in this letter would not be available to a
broker-dealer for transactions in shares of an ETF on which a sales load is, or was
during the initial distribution period, charged. The Staff would consider a request
for 11(d)(1) relief regarding such an ETF on a case-by-case basis.
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consideration. Requests for relief regarding transactions in shares of ETFs that do
not satisfy the above criteria (or for products that are not within the scope of this
relief12) will continue to be considered on a case-by-case basis.13
The foregoing exemptions are subject to modification or revocation if at any time the
Commission determines that such action is necessary or appropriate in furtherance
of the purposes of the Exchange Act. Moreover, the foregoing no-action positions
are subject to modification or revocation as necessary or appropriate. The Staff
expresses no view with respect to any other questions the proposed transactions may
raise, including, but not limited to, the adequacy of disclosure concerning, and the
applicability of other federal and state laws or rules of any self-regulatory
organization to, the proposed transactions.
For the Commission,
by the Division of Market Regulation,
pursuant to delegated authority,14
Catherine McGuire
Chief Counsel
cc: Georgia Bullitt, Esq.
Executive Director
Morgan Stanley & Co. Incorporated
2000 Westchester Avenue
Purchase, NY 10577
John R. Vitha, Esq.
Vice President and Associate General Counsel
Goldman, Sachs & Co.
One New York Plaza
38th Floor
New York, NY 10004
Joanne T. Medero, Esq.
Managing Director and
General Counsel
Barclays Global Investors, N.A.
45 Fremont Street
San Francisco, CA 94105
12

For example, the relief does not apply to transactions in securities issued by
closed-end investment companies or trust-issued receipts issued by entities not
registered as investment companies under the Investment Company Act. See, e.g.,
Letter re: streetTRACKS Gold Trust (Nov. 17, 2004).

13

In addition, as noted above, we are not expanding the scope of the Class Letters
with respect to Exchange Act Rules 10a-1, 10b-17, or 14e-5, or Rules 101 or 102 of
Regulation M. Requests for relief under those rules also will continue to be
considered on a case-by-case basis.

14

17 C.F.R. 200.30-3(32); 17 C.F.R. 200.30-3(63).
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October 24, 2006
Stuart M. Strauss, Esq.
Clifford Chance US LLP
31 West 52nd Street
New York, NY 10019
Re: Class Relief for Exchange Traded Index Funds
File No. TP 07-07
Dear Mr. Strauss:
In your letter dated October 23, 2006, as supplemented by conversations with the
staff of the Division of Market Regulation (“Staff), the PowerShares
Exchange-Traded Fund Trust (the “Trust”) on behalf of itself, the PowerShares
Listed Private Equity Portfolio, the PowerShares Financial Preferred Portfolio
(collectively the “Funds” and each a “Fund”), the American Stock Exchange and
any other national securities exchange or national securities association on or
through which shares of the Funds (“Shares”) may, subsequently trade, and persons
or entities engaging in transactions in Shares, requests no-action advice, interpretive,
or exemptive relief with respect to specified rules. Specifically, the Trust requests
exemptions from, or no-action or interpretive advice regarding, Rules 10a-1, 10b-17,
and 14e-5 under the Securities. Exchange Act of 1934 (“Exchange Act”), Rules 101
and 102 of Regulation M, and Rule 200(g) of Regulation SHO in connection with
secondary market transactions in Shares and the creation and redemption of Shares.
As you note in your letter, the Securities and Exchange Commission
(“Commission”) or the Staff has granted relief similar to that requested by the Trust
with respect to secondary market transactions in Shares and the creation and
redemption of Shares in connection with other exchange-traded funds (“ETFs”)1 on
numerous occasions, including prior class relief for ETF products that meet certain
criteria.2
1

ETFs are investment companies registered under the Investment Company Act of
1940 (the “Investment Company Act”) either as unit investment trusts or as
open-end investment companies. Shares of ETFs are traded by both institutional
and retail investors on securities exchanges, and in the over-the-counter markets at
negotiated prices. ETFs are designed to replicate the holdings or correspond to the
performance and yield of a reference securities index or a highly correlated subset
of the securities underlying the index.

2

See Letter from James A. Brigagliano, Esq., Assistant Director, Division of
Market Regulation, to Claire P. McGrath, Esq., Vice President and Special
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Since the issuance of the 2001 Class Letter, we have continued to provide relief to
ETFs that failed to meet one or more of the conditions specified in the 2001
Class Letter. With the additional experience we have gained in this area, we believe
that it is appropriate to expand the scope of the relief provided in the 2001
Class Letter.3
Response:
The relief granted herein extends to all ETF shares that are listed and trade on a
national securities exchange or national securities association that has obtained
approval from the Commission pursuant to Section 19(b).of the Exchange Act of a
rule change regarding the listing and trading of the ETF shares on a national
securities exchange or national securities association (or that is relying on
Rule 19b-4(e) to list and trade the ETF shares).
ETFs meeting the following criteria are granted exemptive and/or no-action or
interpretive advice, as more fully described below, with respect to Rules 10a-1,
10b-17, and 14e-5 under the Exchange Act, Rules 101 and 102 of Regulation M and
Rule 200(g) of Regulation SHO, provided that the following conditions are satisfied:
1.

The ETF shares are issued by an open-end investment company or unit
investment trust registered with the Commission under the Investment
Company Act;

2.

The ETF consists of a basket of twenty or more Component Securities,4 with
no one Component Security constituting more than 25% of the total value of
the ETF;5

3.

At least 70% of the ETF must be comprised of Component Securities that
meet the minimum public float and minimum average daily trading volume
thresholds under the “actively-traded securities” definition found in

Counsel, The American Stock Exchange, dated August 17, 2001 (re: Exemptive
Relief for Exchange Traded Index Funds) (“2001 Class Letter”). See also Letter
from James A. Brigagliano, Esq., Assistant Director, Division of Market
Regulation, to Ira Hammerman, Senior Vice President and General Counsel,
Securities Industry Association, dated January 3, 2005 (re: No-action Relief From
Rule 200(g) of Regulation SHO).
3

The Commission has also recently provided expanded class relief for ETFs with
respect to Section 11(d)(1) of the Exchange Act and Rules 10b-10, 11d1-2, 15c1-5,
and 15c1-6 under the Exchange Act. See Letter from Catherine McGuire, Esq.,
Chief Counsel, Division of Market Regulation, to the Securities: Industry
Association Derivative Products Committee, dated November 21, 2005.

4

For purposes of our response, “Component Securities” are individual securities
that comprise the ETF basket, e.g., securities that are assembled to replicate the
particular index that the ETF tracks.

5

For purposes of our response, whether any one Component Security constitutes
more than 25% of the total value of the ETF shall be determined as of the most
recent rebalancing of the ETF’s reference securities index.
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Regulation M for excepted securities during each of the previous two months
of trading prior to formation of the relevant ETF; provided, however, that if
the ETF has 200 or more Component Securities, then 50% of the
Component Securities must meet the actively-traded securities thresholds;
4.

ETF shares are to be issued and redeemed in Creation Unit aggregations of
50,000 shares or such other amount where the value of a Creation Unit is at
least $1 million at the time of issuance; and

5.

The ETF must be managed to track a particular index all of the components
of which have publicly available last sale trade information. The intra-day
proxy value of the ETF per share and the value of the “benchmark” index
must be publicly disseminated by a major market data vendor throughout the
trading day.

This relief is further subject to “rule-specific” terms described below.
Regulation M
Redeemable securities issued by an open-end management investment company
are excepted from the provisions of Rules 101 and 102 of Regulation M. As
described above, ETFs must register as an open-end management investment
company or a unit investment trust under the Investment Company Act to issue
shares that are redeemable only in Creation Units.
Rule 101 of Regulation M
Generally, Rule 101 of Regulation M is an anti-manipulation regulation that,
subject to certain exceptions, prohibits any “distribution participant” and its
“affiliated purchasers” from bidding for, purchasing, or attempting to induce any
person to bid for or purchase, any security which is the subject of a distribution until
after the applicable restricted period, except as specifically permitted in the
Regulation. The provisions of Rule 101 of Regulation M apply to underwriters,
prospective underwriters, brokers, dealers, or other persons who have agreed, to
participate or are participating in a distribution of securities.
With respect to an ETF that is a registered open-end management investment
company that will continuously redeem at net asset value Creation Unit size
aggregations of shares, and where the secondary market price of shares of the ETF
do not vary substantially from the net asset value of such shares (which will be based
on the value of the Component Securities in the underlying index and will be
computed on a daily basis), the Commission hereby confirms that the ETF will be
excepted under paragraph (c)(4) of Rule 101 of Regulation M thus permitting
persons who may be deemed to be participating in a distribution of ETF shares to
bid for or purchase shares during their participation in such distribution.6
6

We note that Regulation M does not prohibit a distribution participant and its
affiliated purchasers from bidding for and purchasing Component Securities in
accordance with the exceptions contained in paragraphs (b)(6) and (c)(1) of
Rule 101. Rule 101 (b)(6)(i) excepts basket transactions in which bids or purchases
are made in the ordinary course of business in connection with a basket of 20 or
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The Commission also confirms the interpretation of Rule 101 of Regulation M
that the redemption of Creation Unit size aggregations of ETF shares and the receipt
of Component Securities in exchange therefor by a participant in a distribution of
ETF shares would not constitute an “attempt to induce any person to bid for or
purchase a covered security, during the applicable restricted period”7 within the
meaning of Regulation M, and therefore would not violate Regulation M.
Rule 102 of Regulation M
Rule 102 of Regulation M prohibits issuers, selling security holders, or any
affiliated purchaser of such person from bidding for, purchasing, or attempting to
induce any person to bid for or purchase a covered security during the applicable
restricted period in connection with a distribution of securities effected by or on
behalf of an issuer or selling security holder.
With respect to an ETF that is a registered open-end management investment
company that will redeem at net asset value Creation Units of ETF shares, the
Commission hereby confirms that the ETF is; excepted under paragraph (d)(4) of
Rule 102 of Regulation M, thus permitting the ETF to redeem shares during the
continuous offering of the shares.
Rule-10a-1
Rule 200 of Regulation SHO defines “short sale” and Rule 10a-1 under the
Exchange Act governs short sales generally. Paragraph (a) of Rule 10a-1 covers
transactions in any security registered on a national securities exchange, if trades in
such security are reported in the consolidated transaction reporting system, and
prohibits short sales with respect to these securities unless such sales occur on a “plus
tick,” (that is, a price above the price at which the immediately preceding sale was
effected), or “zero-plus tick,” (that is, at the last sale price if it was higher than the
last different price). Rule 10a-1 is designed to prevent the market price of a stock or
other “reported security,” as defined in Rule 11Aa3-1(a)(4) under the Exchange Act,
from being manipulated downward by unrestricted short selling.
Where the composite and derivative nature of an ETF is such that it would not
appear that trading in the ETF’s shares would be susceptible to the practices that
Rule 10a-1 is designed to prevent, the Commission hereby grants an exemption from
Rule 10a-1 to permit sales of ETF shares without regard to the “tick” requirements
of Rule 10a-1.8
more securities in which a covered security does not comprise more that 5% of the
value of the basket purchased. Rule 101(b)(6)(ii) excepts adjustments to such a
basket made in the ordinary course of business as a result of a change in the
composition of a standardized index. Also, Rule 101(c)(1) excepts transactions in
“actively-traded securities.”
7

17 CFR 242.101

8

The market value of eligible ETF shares must rise or fall based primarily on
changes in the net asset value of the Component Securities of the particular
underlying index.
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We note that the exemption from Rule 10a-1 would not apply to secondary market
portfolio sales made in connection with the redemption of ETF shares.
Rule 200(g) of Regulation SHO
Rule 200(g) of Regulation SHO provides that a broker-dealer must mark all sell
orders of any equity security as “long,” “short,” or “short exempt.” Rule 200(g)(2)
requires that: a short sale order: must be marked “short exempt” if the seller is
relying on an exception from the tick test of Rule 10a-1 of the Exchange Act or any
short sale price test of any exchange or national securities association.
Accordingly, in conjunction with the exemption granted above to permit sales of
ETF shares without regard to the “tick” requirements of Rule 10a-1, the Staff will
not recommend to the Commission enforcement action under Rule 200(g) of
Regulation SHO if a broker-dealer marks “short,” rather than “short exempt,” a
short sale that is effected in ETF shares subject to the following conditions:
i.

For each exempt short sale, the various market centers that execute such sales
have instituted procedures to “mask” the short sale character of the
transaction so that they are executed as short exempt;

ii.

Such market centers monitor on a regular basis to confirm that any such:
product or transaction continues to meet the conditions for the exemptive
relief and re-institute the price test for any product or transaction that fails to
satisfy such conditions;

iii.

A broker-dealer executing exempt short sales will mark such sales as “short,”
and in no event will such sales be marked “long;” and

iv.

The market centers will maintain an audit trail of all such trade executions,
which is capable of being produced and subject to review upon request by the
Commission and other appropriate regulatory authorities.

Rule 10b-17
Rule 10b-17, with certain exceptions, requires an issuer of a class of publicly
traded securities to give notice of certain specified actions (for example, a dividend
distribution, stock split, or rights offering) relating to such class of securities in
accordance with Rule 10b-17(b).
With respect to an ETF that is registered under the investment Company Act as an
open-end management investment company, the Commission hereby grants an
exemption from the requirements of Rule 10b-17 to such ETFs with respect to
transactions in ETF shares.9
9

We also note that compliance with Rule 10b-17 would be impractical in light of
the nature of ETFs. This is because it is not possible for ETFs to accurately
project ten days in advance what dividend, if any, would be paid on a particular
record date.
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Rule 14e-5
Rule 14e-5 under the Exchange Act, among other things; prohibits any covered
person in connection with a tender offer for equity securities from, directly or
indirectly, purchasing or arranging to purchase any subject or related securities
except as part of the offer, from the time the offer is publicly announced until its
expiration.
Rule 14e-5 explicitly includes dealer-managers of a tender offer within the rule’s
definition of covered person: Accordingly, while acting as dealer-manager of a tender
offer for a Component Security, a dealer-manager is prohibited from Purchasing or
arranging to purchase that Component Security until the expiration of the offer.
Where purchases or redemptions of ETF shares do not appear to result in the
abuses at which Rule 14e-5 is directed and so long as any bids or purchases by
dealer-managers are not effected for the purpose of facilitating a tender offer, the
Commission hereby grants an exemption from Rule 14e-5 to permit any person
acting as dealer-manager of a tender offer for a Component Security to: (1) redeem
ETF shares in Creation Unit size aggregations for Component Securities that may
include a security subject to the tender offer; and (2) purchase ETF shares during
such offer.10

10

The Staff also confirms its no-action position under Rule 14e-5 when a
broker-dealer acting as a dealer manager of a tender offer for a Component
Security purchases such Component Security in the secondary market for the
purpose of tendering them to purchase a Creation Unit size aggregation of ETF
shares, if such transactions are effected as adjustments to such a basket in the
ordinary course of business as a result of a change in the composition of the
relevant index.
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The foregoing exemptions from Rules 10a-1, 10b-17, and 14e-5, interpretive
guidance with respect to Rules 101 and 102 of Regulation M, and no-action position
taken under Rule 200(g) of Regulation SHO, are strictly limited to the application of
those rules to transactions involving ETF shares under the circumstances described
above. Such transactions should be discontinued, pending presentation of the facts
for our consideration, in the event that any material change occurs with respect to
any of those facts or representations. Moreover, the foregoing exemptions from Rules
10a-1, 10b-17, and 14e-5, interpretive guidance with respect to Rules 101 and 102 of
Regulation M, and no-action position taken under Rule 200(g) of Regulation SHO
are subject to the condition that such transactions in ETF shares, any Component
Security, or any related securities are not made for the purpose of creating actual, or
apparent, active trading in or raising or otherwise affecting the price of such
securities. Finally, requests for relief for products not meeting the above criteria will
continue to be considered upon request on a case-by-case basis.11

11

For example, the relief does not apply to transactions in securities issued by
entities not registered as investment companies under the Investment Company
Act. See, e.g., Letters from James A. Brigagliano, Esq., Assistant Director,
Division of Market Regulation, to David Yeres, Esq., Clifford Chance US LLP,
dated January 27, 2005 (iShares COMEX Gold Trust) and to George T. Simon,
Esq., Foley & Lardner LLP, dated December 5, 2005 (Euro Currency Trust); and
Letter from James A. Brigagliano, Esq., Acting Associate Director, Division of
Market Regulation, to James M. Cain, Esq., Sutherland, Asbill & Brennan LLP,
dated April 7, 2005 (U.S. Oil Fund). We also note that separate relief has been
provided by the Staff for certain commodity-based investment vehicles with
respect to Rules 101 and 102 of Regulation M and Rule 200(g) of
Regulation SHO. See Letter from Racquel L. Russell, Esq., Branch Chief, Division
of Market Regulation, to George T. Simon, Esq. Foley & Lardner LLP, dated
June 21, 2006.
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These exemptions and interpretive advice and no-action positions are subject to
modification or revocation if at any time the Commission or Staff determines that
such action is necessary or appropriate in furtherance of the, purposes of the
Exchange Act. In addition, persons relying on these exemptions and no-action
positions are directed to the antifraud and anti-manipulation provisions of the
Exchange Act, particularly Sections 9(a), 10(b), and Rule 10b-5 thereunder.
Responsibility for compliance with these and other provisions of the federal or state
securities laws must rest with persons relying on these exemptions and no-action
positions. The Staff expresses no view with respect to other questions that the
proposed ‘transactions may raise, including, but not limited to, the adequacy of
disclosure concerning, and the applicability of other federal and state laws to, the
proposed transactions.
For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority,

James A. Brigagliano
Acting Associate Director
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April 9, 2007
Mr. Benjamin J. Haskin, Esq.
Willkie Farr & Gallagher, LLP
1875 K Street, N.W.
Washington, DC 20006-1238
Re: Class Relief for Fixed Income Exchange-Traded Funds
File No. TP 07- 57
Dear Mr. Haskin:
In your letter dated April 9, 2007, as supplemented by conversations with the staff
of the Division of Market Regulation (“Staff’), you request on behalf of persons or
entities engaging in transactions in shares of Fixed Income exchange-traded funds
(“Shares”), exemptive relief, or no-action or interpretive advice, with respect to Rules
10a-1 and 10b-17 under the Securities Exchange Act of 1934 (“Exchange Act”),
Rules 101 and 102 of Regulation M, and Rule 200(g) of Regulation SHO in
connection with secondary market transactions in Shares and the creation and
redemption of Shares. Our response is attached to the enclosed photocopy of your
letter to avoid having to recite or summarize the facts set forth in your letter. Unless
otherwise noted, defined terms in this letter have the same meaning as in your
April 9, 2007 correspondence.
As you note in your letter, the Securities and Exchange Commission
(“Commission”) or the Staff has granted relief similar to that requested in your letter
with respect to secondary market transactions in Shares and the creation and
redemption of Shares in connection with other Fixed Income exchange-traded funds
(“Fixed Income ETFs”).1 In addition to having granted individual relief for
particular Fixed Income ETFs, the Staff has issued class relief covering certain
transactions in other exchange-traded funds and similar products.

1

Fixed Income ETFs are investment companies registered under the Investment
Company Act of 1940 (the “Investment Company Act”) either as unit investment
trusts or as open-end investment companies and are comprised only of fixed
income securities (including convertibles). Like the shares of equity ETFs, Fixed
Income ETF shares are traded by both institutional and retail investors on
securities exchanges and in the over-the-counter markets at negotiated prices.
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Specifically, the Staff has issued relief to equity ETFs and commodity-based
investment vehicles.2
Response:
The relief granted herein extends to all Fixed Income ETFs that continuously
redeem, at net asset value, Creation Unit Aggregations of Shares, where the
secondary market price of Shares do not vary substantially from the net asset value
of such Shares (which will be based on the value of the Component Securities).3
Further, the Fixed Income ETFs must meet the following conditions:
-

The Fixed Income ETF shares are issued by an open-end investment
company or unit investment trust registered with the Commission under the
Investment Company Act;

-

The Fixed Income ETF shares are listed and traded on a national securities
exchange or on a facility of a national securities association that has
obtained approval from the Commission pursuant to Section 19(b) of the
Exchange Act of a rule change regarding the listing and trading of Shares on
a national securities exchange or on a facility of a national securities
association (or that is relying on Rule 19b-4(e) to list and trade Shares);

-

The Fixed Income ETF seeks to: (i) provide investment results that
correspond to the performance of a particular Underlying Index; (ii) exceed

2

See Letter from James A. Brigagliano, Division of Market Regulation, to Stuart
M. Strauss, dated October 24, 2006, File No. TP-07-07 for Class Relief for
equity-based Exchange Traded Funds. See also Letter from Racquel L. Russell,
Division of Market Regulation, to George T. Simon, Foley & Lardner LLP, dated
June 21, 2006, File No. TP-06-81 for commodity-based investment vehicles. See
also Letter from James A. Brigagliano, Division of Market Regulation, to Clair P.
McGrath, Vice President and Special Counsel, The American Stock Exchange,
dated August 17, 2001, File No.TP-00-133 for Exemptive Relief for equity-based
Exchange Traded Index Funds. The Commission has also recently provided
expanded class relief for ETFs with respect to Section 11(d)(1) of the Exchange
Act and Rules 10b-10, 11d1-2, 15c1-5, and 15c1-6 under the Exchange Act. See
Letter from Catherine McGuire, Esq., Chief Counsel, Division of Market
Regulation, to the Securities Industry Association Derivative Products Committee,
dated November 21, 2005.

3

For purposes of our response, “Component Securities” are individual Fixed
Income securities that comprise the Fixed Income ETF basket and that are
assembled to correspond to the performance of the specified Underlying Index.
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the performance of a particular Underlying Index by a specified multiple; or
(iii) to correspond to the inverse of the performance of a particular
Underlying Index by a specified multiple;4
-

The Underlying Index must consist of only Fixed Income Securities;

-

The Fixed Income ETF shares must be issued and redeemed in Creation Unit
Aggregations of 50,000 shares or such other amount where the value of a
creation unit is at least $1 million at the time of issuance; and

-

The intra-day proxy value of the Fixed Income ETF per share and the value
of the Underlying Index must be publicly disseminated by a major market
data vendor during the trading day.

The relief is further subject to the “rule specific” conditions set forth below.
Rule 101 of Regulation M
Generally, Rule 101 of Regulation M is an anti-manipulation regulation that,
subject to certain exceptions, prohibits any “distribution participant” and its
“affiliated purchasers” from bidding for, purchasing, or attempting to induce any
person to bid for or purchase, any security which is the subject of a distribution until
after the applicable restricted period, except as specifically permitted in the
Regulation. The provisions of Rule 101 of Regulation M apply to underwriters,
prospective underwriters, brokers, dealers, or other persons who have agreed to
participate or are participating in a distribution of securities.
The Staff hereby confirms the prior interpretations of Regulation M provided by
the Commission and the Staff to issuers of Fixed Income ETFs (as discussed more
fully below) where:
(i)

No Component Security (excluding a Treasury Security) represents more
than 30% of the weight of the Fixed Income ETF, and the five highest
weighted Component Securities in the Fixed Income ETF do not in the
aggregate account for more than 65% of the weight of the Fixed Income
ETF;5 and

(ii)

The Fixed Income ETF (except where the fund consists entirely of exempted
securities) must include a minimum of 13 non-affiliated issuers.

4

A Fixed Income ETF may employ a variety of strategies to achieve its stated
investment objectives. In addition, a Fixed Income ETF may require a deposit of
only cash or fixed income securities, such as Treasury Securities. Likewise,
redemption may be in-kind or investors may receive cash or fixed income securities
as set forth in the registration statement.

5

For purposes of our response, whether any one Component Security constitutes
more than 25% of the total value of the Fixed Income ETF shall be determined as
of the most recent rebalancing of the Fixed Income ETF’s reference securities
index.
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However, where the Fixed Income ETF is wholly comprised of non-convertible
Fixed Income securities that are rated “investment grade” by at least one nationally
recognized statistical rating organization (as that term is used in Rule 15c3-1 in one
of its generic rating categories that signifies investment grade), conditions (i) and (ii)
above shall not apply.
The Staff hereby confirms that Fixed Income ETFs meeting the above
requirements will be excepted under paragraph (c)(4) of Rule 101 of Regulation M,
which provides an exception for redeemable securities issued by an open-end
management investment company, thus permitting persons who may be deemed to be
participating in a distribution of Shares to bid for or purchase Shares during their
participation in such distribution.6
The Staff also confirms the interpretation of Rule 101 of Regulation M that the
redemption of Creation Unit Aggregations of Shares and the receipt of Component
Securities in exchange therefor by a participant in a distribution of Shares would not
constitute an “attempt to induce any person to bid for or purchase a covered security,
during the applicable restricted period”7 within the meaning of Regulation M, and
therefore would not violate Regulation M.
Rule 102 of Regulation M
Rule 102 of Regulation M prohibits issuers, selling security holders, or any
affiliated purchaser of such person from bidding for, purchasing, or attempting to
induce any person to bid for or purchase a covered security during the applicable
restricted period in connection with a distribution of securities effected by or on
behalf of an issuer or selling security holder.
The Staff hereby confirms that Fixed Income ETFs are excepted under paragraph
(d)(4) of Rule 102 of Regulation M, thus permitting Fixed Income ETFs to redeem
Shares during the continuous offering of the Shares where the Fixed Income ETF
meets conditions (i) and (ii) set forth above in the discussion concerning Rule 101 of
Regulation M; provided, however, that where the Fixed Income ETF is wholly
comprised of non-convertible Fixed Income securities that are rated “investment
grade” by at least one nationally recognized statistical rating organization (as that
term is used in Rule 15c3-1 in one of its generic rating categories that signifies
investment grade), conditions (i) and (ii) above shall not apply.
6

We note that Regulation M does not prohibit a distribution participant and its
affiliated purchasers from bidding for and purchasing Component Securities in
accordance with the exceptions contained in paragraphs (b)(6) and (c)(1) of
Rule 101. Rule 101(b)(6)(i) excepts basket transactions in which bids or purchases
are made in the ordinary course of business in connection with a basket of 20 or
more securities in which a covered security does not comprise more that 5% of the
value of the basket purchased. Rule 101(b)(6)(ii) excepts adjustments to such a
basket made in the ordinary course of business as a result of a change in the
composition of a standardized index. Also, Rule 101(c)(1) excepts transactions in
“actively-traded securities.”

7

17 CFR 242.101
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Rule 10a-1
Rule 200 of Regulation SHO defines “short sale” and Rule 10a-1 under the
Exchange Act governs short sales generally. Paragraph (a) of Rule 10a-1 covers
transactions in any security registered on a national securities exchange, if trades in
such security are reported in the consolidated transaction reporting system, and
prohibits short sales with respect to these securities unless such sales occur on a “plus
tick,” (that is, a price above the price at which the immediately preceding sale was
effected), or “zero-plus tick,” (that is, at the last sale price if it was higher than the
last different price). Rule 10a-1 is designed to prevent the market price of a stock or
other “reported security,” as defined in Rule 11Aa3-1(a)(4) under the Exchange Act,
from being manipulated downward by unrestricted short selling.
Given the composite and derivative nature of Fixed Income ETFs, it would not
appear that trading in Shares would be susceptible to the practices that Rule 10a-1 is
designed to prevent. Thus, the Commission hereby grants an exemption from
Rule 10a-1 to permit sales of Shares without regard to the “tick” requirements of
Rule 10a-1.
Rule 200(g) of Regulation SHO
Rule 200(g) of Regulation SHO provides that a broker-dealer must mark all sell
orders of any equity security as “long,” “short,” or “short exempt.” Rule 200(g)(2)
requires that a short sale order must be marked “short exempt” if the seller is relying
on an exception from the tick test of Rule 10a-1 of the Exchange Act or any short
sale price test of any exchange or national securities association.
The Staff will not recommend to the Commission enforcement action under
Rule 200(g) of Regulation SHO if a broker-dealer marks “short,” rather than “short
exempt,” a short sale that is effected in Shares, subject to the following conditions:
i.

For each exempt short sale, the various market centers that execute such sales
have instituted procedures to “mask” the short sale character of the
transaction so that they are executed as short exempt;

ii.

Such market centers monitor on a regular basis to confirm that any such
product or transaction continues to meet the conditions for the exemptive
relief and re-institute the price test for any product or transaction that fails to
satisfy such conditions;

iii.

A broker-dealer executing exempt short sales will mark such sales as “short,”
and in no event will such sales be marked “long;” and

iv.

The market centers will maintain an audit trail of all such trade executions,
which is capable of being produced and subject to review upon request by the
Commission and other appropriate regulatory authorities.

Rule 10b-17
Rule 10b-17, with certain exceptions, requires an issuer of a class of publicly
traded securities to give notice of certain specified actions (for example, a dividend
distribution, stock split, or rights offering) relating to such class of securities in
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accordance with Rule 10b-17(b). Paragraph (c) of Rule 10b-17 states that the rule
shall not apply to redeemable securities issued by open-end investment companies
and unit investment trusts registered under the 1940 Act. Thus, with respect to a
Fixed Income ETF that has been registered under the Investment Company Act as
an open-end management investment company or unit investment trust, the
Commission hereby grants an exemption from the requirements of Rule 10b-17 to
such Fixed Income ETFs with respect to transactions in Shares notwithstanding that
the Shares are issued and redeemed in Creation Unit Aggregations.
The foregoing exemptions from Rules 10a-1 and 10b-17, interpretive guidance
with respect to Rules 101 and 102 of Regulation M, and no-action position taken
under Rule 200(g) of Regulation SHO, are strictly limited to the application of those
rules to transactions involving Shares under the circumstances described above and
in your letter. Such transactions should be discontinued, pending presentation of the
facts for our consideration, in the event that any material change occurs with respect
to any of those facts or representations. Moreover, the foregoing exemptions from
Rules 10a-1 and 10b-17, interpretive guidance with respect to Rules 101 and 102 of
Regulation M, and no-action position taken under Rule 200(g) of Regulation SHO
are subject to the condition that such transactions in Shares, any Component
Security, or any related securities are not made for the purpose of creating actual, or
apparent, active trading in or raising or otherwise affecting the price of such
securities. Finally, requests for relief for products not meeting the above criteria will
continue to be considered upon request on a case-by-case basis.
These exemptive, interpretive, and no-action positions are subject to modification
or revocation if at any time the Commission or Staff determines that such action is
necessary or appropriate in furtherance of the purposes of the Exchange Act. In
addition, persons relying on these exemptions and no-action positions are directed to
the anti-fraud and anti-manipulation provisions of the Exchange Act, particularly
Sections 9(a), 10(b), and Rule 10b-5 thereunder. Responsibility for compliance with
these and other provisions of the federal or state securities laws must rest with
persons relying on these exemptive, interpretive, and no-action positions. The Staff
expresses no view with respect to other questions that the proposed transactions may
raise, including, but not limited to, the adequacy of disclosure concerning, and the
applicability of other federal and state laws to, the proposed transactions.
For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority,

James A. Brigagliano
Associate Director
Attachment
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June 27, 2007
Domenick Pugliese, Esq.
Paul, Hastings, Janofsky and Walker LLP
75 E. 55th Street
New York, NY 10022
Re: Combination Exchange-traded Funds
File No. TP 07-68
Mr. Pugliese:
This letter is in response to your request for guidance regarding the October 24th
exchange-traded fund class letter concerning equity securities1 and the April 9th
exchange-traded fund class letter concerning fixed-income securities11 (“Equity ETF
Class Letter” and the “Fixed-income ETF Class Letter,” together, “ETF
Class Letters”) and their applicability to exchange-traded funds that are comprised
of both equity as well as fixed-income securities (“Combination ETFs”).
In the ETF Class Letters, the Securities and Exchange Commission
(“Commission”) and the staff of the Division of Market Regulation (“Staff’) granted
relief to ETFs that meet certain criteria. Specifically, and among other things, the
relief applies to ETFs that are designed to replicate the holdings of, or to directly or
inversely correspond to the performance or yield of, a reference securities index or a
highly correlated subset of a reference securities index. The guidelines set forth in the
Fixed-income ETF Class Letter are tailored to apply to funds comprised of
fixed-income securities rather than equities, and the parameters of the Equity ETF
Class Letter are designed to apply to funds containing equity securities rather than
fixed-income securities.
Response:
With respect to a Combination ETF that is designed to correspond to the
performance of an index that includes both equity as well as fixed-income securities,
the Staff will not recommend to the Commission enforcement action where the
fixed-income sleeve of a Letter from James A. Brigagliano, Acting Associate
Director, Division of Market Regulation, to Stuart M. Strauss, Esq., Clifford Chance
US LLP (October 24, 2006). Combination ETF meets the conditions set forth in the
“response” section of the Fixed-income ETF Class Letter. Likewise, the Staff will not
recommend to the Commission enforcement action where the equity sleeve of a
1

Letter from James A. Brigagliano, Associate Director, Division of Market
Regulation, to Benjamin Haskin, Esq., Willkie Farr & Gallagher LLP (April 9,
2007).
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Combination ETF meets the conditions set forth in the Equity ETF Class Letter. As
is the case with the ETF Class Letters, an ETF qualifying for this relief may also
include an amount of cash and/or money market instruments in addition to the
Component Securities, as defined in the ETF Class Letters.
The foregoing no-action positions are strictly limited to transactions involving
ETF shares under the circumstances described above and in the ETF Class Letters.
Such transactions should be discontinued, pending presentation of the facts for our
consideration, in the event that any material change occurs with respect to any of
those facts or representations. Moreover, the foregoing no-action positions are
subject to the condition that such transactions in ETF shares, any Component
Security, or any related securities are not made for the purpose of creating actual, or
apparent, active trading in or raising or otherwise affecting the price of such
securities.
These no-action positions are subject to modification or revocation if at any time
the Commission or Staff determines that such action is necessary or appropriate in
furtherance of the purposes of the Securities Exchange Act of 1934 (“Exchange
Act”). In addition, persons relying on these no-action positions are directed to the
anti-fraud and anti-manipulation provisions of the Exchange Act, particularly
Sections 9(a), 10(b), and Rule 10b-5 thereunder. Responsibility for compliance with
federal or state securities laws must rest with persons relying on these no-action
positions. The Staff expresses no view with respect to other questions that the
proposed transactions may raise, including, but not limited to, the adequacy of
disclosure concerning, and the applicability of other federal and state laws to, the
proposed transactions.
Very truly yours,

Josephine Tao
Assistant Director
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1. Frequently Asked Questions About Regulation M, Staff Legal Bulletin No. 9
(revised September 10, 2010) (“SLAB 9”)
SLAB 9 sets forth the views of the Division of Market Regulation in response to
questions raised about various provisions of Regulation M. With respect to ETFs, it
provides guidance on three discrete questions. First, it confirms that the
Rule 101(c)(4) exception is available to permit persons who may be deemed to be
participating in a distribution of actively managed ETF shares to bid for and
purchase such ETF shares during the distribution. Second, it confirms that the
redemption of an actively managed ETF creation unit, and the receipt of securities in
exchange therefor, by persons who may be deemed to be participating in a
distribution of the ETF’s shares does not constitute an “attempt to induce any
person to bid for or purchase” a covered security during an applicable restricted
period, provided that the redemption is not made for the purpose of creating actual,
or apparent, trading volume in or affecting the price of either the ETF shares or the
securities received in exchange therefor. Finally, SLAB 9 confirms that the
Rule 102(d)(4) exception is available to ETFs to permit redemptions of actively
managed ETF shares. Among other things, certain of the relief is conditioned on the
ETF portfolio being transparent so as to facilitate the ETF arbitrage mechanism,
including “workable hedges,” which result in a “close alignment” between the ETF’s
NAV and the market price of its shares.
2. Letter from Josephine J. Tao, Assistant Director, Division of Trading & Markets, to
Richard F. Morris, Deputy General Counsel, WisdomTree Asset Management Inc.,
dated May 9, 2008 (“Active Class Letter”)
The Active Class Letter grants a variety of exemptive, interpretive and/or no-action
relief to actively managed ETFs, provided that, among other things, they issue
creation units of at least 50,000 shares and invest substantially all of their assets in
non-convertible fixed income securities and U.S. or non-U.S. money market securities
that are rated investment grade by one nationally recognized statistical rating
organization. Further, no portfolio security held by such an ETF can represent more
than 30% of its weight and the five largest holdings cannot represent more than 65%
of its weight, in each case exclusive of U.S. government securities and sovereign
debt). In addition, such an ETF must otherwise invest in a diversity of issuers, make
its portfolio fully transparent on a daily basis and provide website disclosure of the
premiums and discounts at which its shares have traded relative to net asset value.
With respect to ETFs that meet the criteria set forth in the Active Class Letter, it
exempts them from the “tick” requirement of Rule 10a-1 and allows such ETFs to be
treated as “Qualifying ETFs” within the meaning of the 2005 Class Letter. In this
respect, the Active Class Letter provides such ETFs with relief from Section 11(d)(1)
and Rule 11d1-2 to permit broker-dealers to extend margin on the shares after being
held for 30 days, whether or not the broker-dealer is an authorized participant in the
ETF’s shares, provided that the broker-dealer does not receive certain types of
compensation for promoting such ETF shares. With respect to confirmation
statements, the Active Class Letter provides relief from Rule 10b-10 to allow
broker-dealers to deliver statements that do not list the portfolio securities exchanged
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for (a creation unit of) ETF shares. Finally, under Rules 15c1-5 and 15c1-6, the letter
excuses broker-dealers, who have an interest in or are affiliated with an issuer whose
securities are in the ETF portfolio, from certain notice requirements.
3. Order Granting a Limited Exemption from Exchange Act Rule 10b-17 to Certain
Actively Managed Exchange-Traded Funds Pursuant to Exchange Act
Rule 10b-17(b)(2), Exchange Act Release No. 67215 (June 19, 2012) (“10b-17
Class Order”)
The 10b-17 Class Order allows actively managed ETFs to give delayed notice of the
existence and timing of a distribution, provided that the ETF provides such
information to its listing exchange as soon as practicable before trading begins on the
ex-dividend date, and in no event later than the time when the exchange last accepts
information relating to distributions on the day before the ex-dividend date.
4. Letter from Joseph Furey, Acting Co-Chief Counsel, Division of Trading & Markets,
to W. John McGuire, Morgan Lewis & Bockius LLP, dated June 16, 2011(“ETF of
ETFs Class Letter”)
Pursuant to the ETF of ETFs Class Letter, ETFs that invest in other ETFs (and
other types of exchange-traded products (“ETPs”)) are permitted to be treated as
“Qualifying ETFs” within the meaning of the 2005 Class Letter, provided that each
underlying ETF (and ETP) meets one of the class letters described above or is
permitted to rely on individualized relief from the same provisions of the 1934 Act
and further provided that the ETF of ETFs invests exclusively in such ETFs (and
ETPs) and U.S. government securities and limits any other holdings to 20% or less of
its total assets. To the extent that an ETF of ETFs qualifies to rely on the ETF of
ETFs Class Letter, broker-dealers have relief from Section 11(d)(1) and Rule 11d1-2
and, therefore, may extend margin on its shares after they are held for 30 days,
whether or not the broker-dealer is an authorized participant in the ETF’s shares,
provided that the broker-dealer does not receive certain types of compensation for
promoting such ETF shares. Further, with respect to confirmation statements, under
the ETF of ETFs Class Letter broker-dealers have relief from Rule 10b-10 and,
therefore, may deliver confirmation statements that do not list the portfolio securities
exchanged for (a creation unit of) ETF shares. Finally, under Rules 15c1-5 and
15c1-6, the letter effectively excuses broker-dealers, who have an interest in or are
affiliated with an issuer whose securities are in the ETF of ETFs’ portfolio, from
certain notice requirements.
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Frequently Asked Questions About Regulation M
Division of Market Regulation:
Staff Legal Bulletin No. 9
***
Q: Is the Rule 101(c)(4) exception available to permit persons who may be deemed to
be participating in a distribution of actively managed exchange traded fund (ETF)
shares (Shares) to bid for or purchase such Shares during their participation in a
distribution?
A: Yes, if the following conditions are met: (i) the Shares are issued by a registered
open-end investment company; (ii) the Shares are exchange listed and exchange
traded; (iii) the ETF continuously redeems the Shares at net asset value (NAV); (iv) a
close alignment between the Shares’ secondary market price and the ETF’s NAV is
expected; (v) on each day the Shares trade, prior to commencement of such trading,
the ETF discloses on its website the identities and quantities of the securities and
assets held by the ETF which will form the basis of the calculation of the ETF’s NAV
at the end of such day; (vi) the exchange listing the Shares or other information
provider disseminates every 15 seconds throughout the trading day, through the
facilities of the Consolidated Tape Association, an amount representing on a per
Share basis the sum of the current value of the securities, assets, and cash required to
create new Shares (intraday indicative value or IIV); (vii) arbitrageurs are expected to
take advantage of price variations between Shares’ secondary market price and the
ETF’s NAV; and (viii) the arbitrage mechanism will be facilitated by the transparency
of the ETF’s portfolio, the availability of the IIV, the liquidity of the ETF’s portfolio
securities, the ability to access such securities, and the arbitrageurs’ ability to create
workable hedges.
Q: Does the redemption of creation unit sized aggregations of exchange traded fund
shares (Shares) and the receipt of securities in exchange therefor by persons who may
be deemed to be participating in a distribution of Shares constitute an “attempt to
induce any person to bid for or purchase” a covered security during an applicable
restricted period for purposes of Rule 101?
A: No, but only if the redemptions are not made for the purpose of creating actual,
or apparent, active trading in or raising or otherwise affecting the price of Shares or
the securities received in exchange for the Shares redeemed.
Q: Is the Rule 102(d)(4) exception available to permit an open-end investment
company to redeem actively managed exchange traded fund (ETF) shares (Shares)?
A: Yes, if the following conditions are met: (i) the Shares are issued by a registered
open-end investment company; (ii) the Shares are exchange listed and exchange
traded; (iii) the ETF continuously redeems the Shares at net asset value (NAV); (iv) a
close alignment between the Shares’ secondary market price and the ETF’s NAV is
expected; (v) on each day the Shares trade, prior to commencement of such trading,
the ETF discloses on its website the identities and quantities of the securities and
assets held by the ETF which will form the basis of the calculation of the ETF’s NAV
at the end of such day; (vi) the exchange listing the Shares or other information
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provider disseminates every 15 seconds throughout the trading day, through the
facilities of the Consolidated Tape Association, an amount representing on a per
Share basis the sum of the current value of the securities, assets, and cash required to
create new Shares (intraday indicative value or IIV); (vii) arbitrageurs are expected to
take advantage of price variations between Shares’ secondary market price and the
ETF’s NAV; and (viii) the arbitrage mechanism will be facilitated by the transparency
of the ETF’s portfolio, the availability of the IIV, the liquidity of the ETF’s portfolio
securities, the ability to access such securities, and the arbitrageurs’ ability to create
workable hedges.
http://www.sec.gov/interps/legal/mrslb9.htm
Modified: 09/10/2010
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May 9, 2008
Richard F. Morris
Deputy General Counsel
WisdomTree Asset Management, Inc.
380 Madison Avenue, 21st Floor
New York, NY 10017
Re: WisdomTree Trust
File No. TP 08-39
Dear Mr. Morris:
In your letter dated May 9, 2008, as supplemented by conversations with the staff
of the Division of Trading and Markets (“Staff’), WisdomTree Trust (the “Trust”)
on behalf of itself, and any national securities exchange or national securities
association on or through which shares of a fund (“Shares”) are listed (each a
“Listing Exchange”) and/or may subsequently trade, ALPS Distributors, Inc. and
persons or entities engaging in transactions in Shares, including Authorized
Participants (as defined in your letter), requests from the Staff, or from the Securities
and Exchange Commission (“Commission”), exemptions from, or interpretive or
no-action advice regarding, Section 11(d)(1) of the Securities Exchange Act of 1934
(“Exchange Act”), Rules 10b-10, 10b-17, 11d1-2, 15c1-5 and 15c1-6 under the
Exchange Act, and Rules 101 and 102 of Regulation M. We have enclosed a
photocopy of your letter. Each defined term in this letter has the same meaning as
defined in your letter, unless we note otherwise.
The Trust was organized on December 15, 2005, as a Delaware statutory trust.
The Trust is registered with the Commission under the Investment Company Act of
1940 (as amended “1940 Act”) as an open-end management investment company.
The Trust currently consists of 40 separate investment portfolios, 12 of which are the
subject of this request for relief (11 “International Currency Income Funds” and one
“U.S. Current Income Fund”) (together, the “Funds”). Five of the International
Currency Income Funds (the WisdomTree Dreyfus Australian Dollar Fund,
WisdomTree Dreyfus British Pound Sterling Fund, WisdomTree Dreyfus Canadian
Dollar Fund, WisdomTree Dreyfus Euro Fund, and WisdomTree Dreyfus Japanese
Yen Fund) will each seek (i) to earn current income reflective of money market rates
available to foreign investors in the specified country or region, and (ii) to maintain
liquidity and preserve capital measured in the currency of the specified country or
region. Each of these Funds intends to invest primarily in very short term,
investment grade money market securities denominated in the non-U.S. currency
specified in its name. The other six International Currency Income Funds (the
WisdomTree Dreyfus Brazilian Real Fund, WisdomTree Dreyfus Chinese Yuan
Fund, WisdomTree Dreyfus Indian Rupee Fund, WisdomTree Dreyfus New Zealand
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Dollar Fund, WisdomTree Dreyfus South African Rand Fund, and WisdomTree
Dreyfus South Korean Won Fund) will each seek (i) to earn current income reflective
of money market rates available to foreign investors in the specified country, and
(ii) to provide exposure to changes in the value of the designated non-U.S. currency
relative to the U.S. Dollar. Each of these Funds intends to achieve exposure to the
non-U.S. market designated by its name by investing primarily in short term U.S.
money market securities and a smaller portion of its assets in forward currency
contracts and swaps designed to provide exposure to exchange rates and/or money
market instruments available to foreign investors in the non-U.S. market designated
in the Fund’s name. The U.S. Current Income Fund will seek to earn current income
while preserving capital and maintaining liquidity by investing primarily in very short
term, high-quality money market securities denominated in U.S. dollars.
While the Funds will not seek to track the performance of an underlying index,
the Funds will otherwise operate in a manner substantially identical to the operation
of the Prior ETFs. In your letter you also represent the following:
• Shares of the Funds will be issued by an open-end management investment
company that is registered with the Commission;
• The Funds will continuously redeem, at net asset value (“NAV”), Creation Unit
Aggregations of 50,000 Shares, and the secondary market price of the Shares
should not vary substantially from the NAV of such Shares;
• Shares of the Funds will be listed and traded on NYSE Arca;
• Each Fund intends to invest substantially all of its assets in non-convertible
fixed income securities and U.S. or non-U.S. money market securities that are
rated “investment grade” by at least one nationally recognized statistical ratings
organization;
• No portfolio security held by a Fund (other than Government Securities and
Foreign Government Securities) will represent more than 30% of the weight of
a Fund and the five highest weighted portfolio securities of a Fund (other than
Government Securities and/or Foreign Government Securities) will not in the
aggregate account for more than 65% of the weight of a Fund;
• Each Fund intends to diversify that portion of its portfolio not invested in
Government Securities and/or Foreign Government Securities by investing in
multiple non-affiliated issuers;
• On each Business Day, prior to the opening of the NYSE, each Fund will
disclose on the Funds’ Website, the identities and quantities of the money
market securities and other assets held by the Fund (i.e., the Portfolio
Securities) that will form the basis for each of the Funds’ calculation of NAV at
the end of the Business Day;
• The Funds’ Website will also contain the following information on a per-Share
basis, for each Fund: (1) the prior Business Day’s closing NAV and closing
market price (based on the mid-point of the bid-asked spread at the time the
Fund’s NAV is calculated or the close of ETF trading on the Listing Exchange
(“Bid-Asked Price”)), and a calculation of the premium or discount of the
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Bid-Asked Price in relation to the closing NAV; and (2) data for a period
covering at least the four previous calendar quarters (or life of a Fund, if
shorter) indicating how frequently each Fund’s Shares traded at a premium or
discount to NAV based on the daily Bid-Asked Price and closing NAV, and the
magnitude of such premiums and discounts;
• The Listing Exchange will disseminate: (i) continuously throughout the trading
day, through the facilities of the consolidated tape, the market value of a Share,
and (ii) every 15 seconds throughout the trading day, a calculation of the
estimated NAV of a Share; and
• Information about the Shares and the prices of the securities and other
instruments held by each of the Funds, including information with respect to
fluctuations in currency exchange rates (one of the principal factors expected to
effect daily fluctuations in the NAV of each Fund (other than the U.S. Current
Income Fund)), will be readily available from a variety of sources throughout
each Business Day.
Response:
Regulation M
Redeemable securities issued by an open-end management investment company
are excepted from the provisions of Rule 101 and 102 of Regulation M. The
Commission granted the Trust an exemption from certain provisions of the 1940 Act
in order to permit the Trust to maintain its registration as an open-end investment
company and to issue shares that are redeemable only in Creation Unit size
aggregations of Shares.
Rule 101 of Regulation M
Generally, Rule 101 of Regulation M is an anti-manipulation regulation that, subject
to certain exceptions, prohibits any “distribution participant” and its “affiliated
purchasers” from bidding for, purchasing, or attempting to induce any person to bid
for or purchase any security which is the subject of a distribution until after the
applicable restricted period except as specifically permitted in the Regulation. The
provisions of Rule 101 of Regulation M apply to underwriters, prospective
underwriters, brokers, dealers, or other persons who have agreed to participate or are
participating in a distribution of securities.
On the basis of your representations and the facts presented, and without
necessarily concurring in your analysis, particularly that the Trust is a registered
open-end management investment company that will continuously redeem at NAV
Creation Unit size aggregations of the Shares of the Funds, and the secondary
market price of the Shares of the Funds should not vary substantially from the NAV
of such Shares, which is based on the value of the portfolio securities and the other
assets held by each of the Funds, the Staff hereby confirms that the Trust is excepted
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under paragraph (c)(4) of Rule 101 of Regulation M with respect to the Funds, thus
permitting persons who may be deemed to be participating in a distribution of
Shares of the Funds to bid for or purchase such Shares during their participation in
such distribution.1
The Staff also confirms the interpretation of Rule 101 of Regulation M that a
redemption of Creation Unit size aggregations of Shares of the Funds and the
receipt of Redemption Securities in exchange therefor by a participant in a
distribution of Shares of the Funds would not constitute an “attempt to induce any
person to bid for or purchase a covered security, during the applicable restricted
period” within the meaning of Regulation M, and therefore would not violate
Regulation M.
Rule 102 of Regulation M
Rule 102 of Regulation M prohibits issuers, selling security holders, or any
affiliated purchaser of such person from bidding for, purchasing, or attempting to
induce any person to bid for or purchase a covered security during the applicable
restricted period in connection with a distribution of securities effected by or on
behalf of an issuer or selling security holder. Rule 100 of Regulation M defines
“distribution” to mean any offering of securities that is distinguished from ordinary
trading transactions by the magnitude of the offering and the presence of special
selling efforts and selling methods.
On the basis of your representations and the facts presented, particularly that the
Trust is a registered open-end management investment company that will
continuously redeem at NAV Creation Unit size aggregations of the Shares of the
Funds, the Staff hereby confirms that the Trust is excepted under paragraph (d)(4) of
Rule 102 of Regulation M with respect to each of the Funds, thus permitting the
Funds to redeem Shares of the Funds during the continuous offering of such Shares.
Rule 10b-17
Rule 10b-17, with certain exceptions, requires an issuer of a class of publicly
traded securities to give notice of certain specified actions (for example, a dividend
1

We note that Regulation M does not prohibit a distribution participant and its
affiliated purchasers from bidding for and purchasing portfolio securities in
accordance with the exceptions contained in paragraphs (b)(6) and (c)(1) of
Rule 101. Rule 101(b)(6)(i) excepts basket transactions in which bids or purchases
are made in the ordinary course of business in connection with a basket of 20 or
more securities in which a covered security does not comprise more that 5% of the
value of the basket purchased. Rule 101(b)(6)(ii) excepts adjustments to such a
basket made in the ordinary course of business as a result of a change in the
composition of a standardized index. Also, Rule 101(c)(1) excepts transactions in
actively-traded securities, that is, securities that have an average daily trading
volume value of at least $1 million and are issued by an issuer whose common
equity securities have a public float value of at least $150 million; provided
however, that such securities are not issued by the distribution participant or an
affiliate of the distribution participant.
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distribution, stock split, or rights offering) relating to such class of securities in
accordance with Rule 10b-17(b).
On the basis of your representations and the facts presented, and without
necessarily concurring in your analysis, particularly that the Commission has
determined to grant an exemption from certain provisions of the 1940 Act in order
to permit the Trust to maintain its registration as an open-end management
investment company notwithstanding the fact that it issues Shares with limited
redeemability, the Commission hereby grants an exemption from the requirements of
Rule 10b-17 to the Trust with respect to transactions in the Shares.2
Section 11(d)(1) and Rules 10b-10, 11d1-2, 15c1-5, and 15c1-6
As discussed,3 we are treating your request for relief under Section 11(d)(1) of the
Exchange Act, and Rules 10b-10, 11d1-2, 15c1-5, and 15c1-6 thereunder, as a request
that the Staff confirm that it will not recommend enforcement action to the
Commission if a broker-dealer treats Shares of each of the Funds, for purposes of
the relief from Section 11(d)(1) and Rules 10b-10, 11d1-2, 15c1-5, and 15c1-6
provided in the Letter re: Derivative Products Committee of the Securities Industry
Association (November 21, 2005) (“Class Relief Letter”), as shares of a Qualifying
ETF (as defined in the Class Relief Letter).
Based on the facts and representations set forth in your letter, and without
necessarily agreeing with your analysis, the Staff will not recommend enforcement
action to the Commission if a broker-dealer treats Shares of a Fund, for purposes of
the relief from Section 11(d)(1) of the Exchange Act and Rules 10b-10, 11d1-2,
15c1-5, and 15c1-6 thereunder provided in the Class Relief Letter, as shares of a
Qualifying ETF, notwithstanding the fact that the Funds will not be managed to
track a particular index, provided that the Funds meet all of the other conditions of
a Qualifying ETF. Accordingly with respect to Shares of the Funds, to the extent that
a broker-dealer satisfies the other conditions in the Class Relief Letter, it could rely
on the exemptive and no-action relief contained therein.
We note that we have repeatedly expressed our views on Exchange Act
Section 11(d)(1) and Exchange Act Rules 10b-10, 11d1-2, 15c1-5, and 15c1-6 with
respect to exchange-traded funds that are not tied to an index.4 Having stated our
2

We also note that compliance with Rule 10b-17 would be impractical in light of
the nature of the Funds. This is because it is not possible for the Trust to
accurately project ten days in advance what dividend, if any, would be paid on a
particular record date.

3

Telephone conversation between Darren Vieira and Matthew A. Daigler, Division
of Trading and Markets, Commission and Richard Morris, Esq., on April 24,
2008.

4

See Letter from James A. Brigagliano, Associate. Director, Division of Trading
and Markets to PowerShares Actively Managed Exchange Traded Fund Trust
(April 4, 2008); and Letter from Josephine J. Tao, Assistant Director, Division of
Trading and Markets to Bear Stearns Active ETF Trust (March 24, 2008).
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views, we will no longer respond to requests for relief from Section 11(d)(1) or Rules
10b-10, 11d1-2, 15c1-5, and 15c1-6 relating to exchange-traded funds that are not
managed to track a particular index unless they present novel or unusual issues.
The foregoing exemption from Rule 10b-17 under the Exchange Act, the
interpretive advice regarding Rules 101 and 102 of Regulation M, and no-action
positions taken under Section 11(d)(1) of the Exchange Act, and Rules 10b-10,
11d1-2, 15c1-5, and 15c1-6 thereunder, are based solely on your representations and
the facts presented to the Staff, and are strictly limited to the application of those
rules to transactions involving the Shares of the Funds under the circumstances
described above and in your letter. Such transactions should be discontinued,
pending presentation of the facts for our consideration, in the event that any material
change occurs with respect to any of those facts or representations. Moreover, the
foregoing exemption from Rule 10b-17 under the Exchange Act, and the interpretive
advice regarding Rules 101 and 102 of Regulation M are subject to the condition that
such transactions in Shares of the Funds, or any related securities are not made for
the purpose of creating actual, or apparent, active trading in or raising or otherwise
affecting the price of such securities.
These exemptions, interpretations, and no-action positions are subject to
modification or revocation if at any time the Commission or Staff determines that
such action is necessary or appropriate in furtherance of the purposes of the
Exchange Act. In addition, persons relying on these exemptions, interpretations, and
no-action positions are directed to the anti-fraud and anti-manipulation provisions
of the Exchange Act, particularly Sections 9(a), 10(b), and Rule 10b-5 thereunder.
Responsibility for compliance with these and other provisions of the federal or state
securities laws must rest with persons relying on these exemptions, interpretations,
and no-action positions. The Staff expresses no view with respect to other questions
that the proposed transactions may raise, including, but not limited to, the adequacy
of disclosure concerning, and the applicability of other federal and state laws to, the
proposed transactions.
For the Commission, by the Division of
Trading and Markets, pursuant
to delegated authority,

Josephine J. Tao
Assistant Director
Attachment
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SECURITIES AND EXCHANGE COMMISSION
(Release No. 34-67215; File No. TP 11-07)
June 19, 2012
Order Granting a Limited Exemption from Exchange Act Rule 10b-17 to Certain
Actively Managed Exchange-Traded Funds Pursuant to Exchange Act
Rule 10b-17(b)(2)
By letter dated June 19, 2012 (“letter”), as supplemented by conversations with the
staff of the Division of Trading and Markets (“Staff ”), counsel for PIMCO ETF
Trust (“Trust”) requested on behalf of the Trust and PIMCO Global Advantage
Inflation-Linked Bond Strategy Fund (“Fund”) that the Securities and Exchange
Commission (“Commission”) issue an exemption from Rule 10b-17 under the
Securities Exchange Act of 1934, as amended (“Exchange Act”). Specifically, the
letter requests that the Commission exempt issuers of actively managed
exchange-traded funds (“ETFs”) such as the Trust from the requirements of
Exchange Act Rule 10b-17(b)(1)(v)(a) and (b) subject to certain conditions. The
request is similar to a number of requests from issuers of actively managed ETFs for
conditional exemptive relief from Rule 10b-17 that were granted pursuant to
delegated authority (“prior requests”).1
Rule 10b-17, with certain exceptions, requires an issuer of a class of publicly
traded securities to give timely notice of certain specified actions (for example, a
dividend distribution) relating to such class of securities in accordance with
Rule 10b-17(b). In particular, Rule 10b-17(b)(1)(v)(a) requires that the issuer provide
notice, for a dividend or other distribution including a stock or reverse split or rights
or other subscription offering, of the amount in cash to be paid or distributed per
share.2 Rule 10b-17(b)(1)(v)(b) requires that the issuer provide notice, also for a
dividend or other distribution including a stock or reverse split or rights or other
subscription offering, of the amount (in the same security) of the security
outstanding immediately prior to and immediately following the dividend or
distribution and the rate of the dividend or distribution.
In adopting Rule 10b-17, the Commission stated its concern that the failure of an
issuer to provide timely announcements of record dates may have misleading and

1

See, e.g., Letter from Josephine J. Tao, Assistant Director to W. John McGuire,
Esq., Morgan Lewis & Bockius LLP regarding AdvisorShares Trust
(December 16, 2011); Letter from Josephine J. Tao, Assistant Director to Jeremy
Senderowicz, Dechert LLP regarding PIMCO Total Return Exchange-Traded
Fund (March 1, 2012) and Letter from Josephine J. Tao, Assistant Director to
Jack P. Drogin, Schiff Hardin regarding WisdomTree Emerging Markets
Corporate Bond Fund (April 16, 2012).

2

If the exact per share cash distributions cannot be given because of existing
conversion rights which may be exercised during the notice period and which may
affect the per share cash distribution, Rule 10b-17(b)(1)(v)(a) permits the issuer to
provide a reasonable approximation of the per share distribution so long as the
actual per share distribution is subsequently provided on the record date.
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deceptive effects.3 For example, the Commission stated that if buyers and sellers (and
their brokers) do not have knowledge that these rights may be forthcoming, they
could suffer losses.4 Also, the Commission found that “some issuers made belated
declarations of stock splits or dividends with the apparent knowledge that this action
would have a manipulative effect on the market for their securities.”5 The letter
represents, as had the prior requests, that the concerns that the Commission raised in
adopting Rule 10b-17 will not be implicated if exemptive relief, subject to the
conditions below, is granted to the Trust.
We find that it is appropriate in the public interest and is consistent with the
protection of investors to grant a conditional exemption from Rule 10b-17 to any
issuer of an actively managed ETF including the Trust. Specifically, other than
receiving a delayed notice of the cash distributed and the shares outstanding, market
participants will receive timely notification of the existence and timing of a pending
distribution as the Fund will comply with all other requirements of Rule 10b-17.6
Further, the provision of the information required under Rule 10b-17(b)(1)(v)(a) and
(b) the day before ex-dividend date should allow market participants time to update
their systems to reflect the accurate price once trading begins on the ex-dividend date.
Conclusion
IT IS HEREBY ORDERED, pursuant to Rule 10b-17(b)(2), that any issuer of an
actively managed ETF is exempt from the requirements of Rule 10b-17(b)(1)(v)(a)
and (b) with respect to transactions in shares of the actively managed ETF, subject to
the following conditions:
• The issuer must comply with Rule 10b-17 except for Rule 10b-17(b)(1)(v)(a) and
(b); and
• The issuer must provide the information required by Rule 10b-17(b)(1)(v)(a)
and (b) to the national securities exchange upon which shares of the ETF are
registered pursuant to section 12 of the Exchange Act (“Exchange”) as soon as
practicable before trading begins on the ex-dividend date, but in no event later
than the time when the Exchange last accepts information relating to
distributions on the day before the ex-dividend date.

3

Exchange Act Release No. 9192 (Jun. 7, 1971); 36 FR 11513 (Jun. 15, 1971).

4

See id.

5

Id.

6

Rule 10b-17(b)(1)(v)(a) and (b). We also note that timely compliance with
Rule 10b-17(b)(1)(v)(a) and (b) would be impractical in light of the nature of such
ETFs. This is because it is not possible for these ETFs to accurately project ten
days in advance the composition of the dividend that would be paid on a
particular record date.

III.B.3. 10b-17 Class Order

247

This exemptive relief is subject to modification or revocation at any time the
Commission determines that such action is necessary or appropriate in furtherance
of the purposes of the Exchange Act. In addition, persons relying on this exemption
are directed to the anti-fraud and anti-manipulation provisions of the federal
securities laws, particularly Section 10(b) of the Exchange Act, and Rule 10b-5
thereunder. Responsibility for compliance with these and any other applicable
provisions of the federal securities laws must rest with the persons relying on this
exemption. This order should not be considered a view with respect to any other
question that the transactions may raise, including, but not limited to the adequacy
of the disclosure concerning, and the applicability of other federal or state laws to,
such transactions.
For the Commission, by the Division of Trading and Markets, pursuant to
delegated authority.7
Kevin M. O’Neill
Deputy Secretary

7

17 CFR 200.30-3(a)(9).
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June 16, 2011
W. John McGuire
Morgan, Lewis & Bockius LLP
1111 Pennsylvania Avenue, NW
Washington, DC 20004
Dear Mr. McGuire:
In your letter dated June 3, 2011, as supplemented by conversations with the staff
of the Division of Trading and Markets (“Division”), AdvisorShares Trust (the
“Trust”) on behalf of itself, the Meidell Tactical Advantage ETF (“Meidell”) and
Madrona Forward Global Bond ETF (“Madrona Bond” and, collectively with
Meidell, the “Funds” or, individually, a “Fund”), any national securities exchange or
national securities association on or through which the shares issued by the Funds
(“Shares”) may subsequently trade, and persons or entities engaging in transactions
in Shares, requests exemptions from, or interpretive or no-action advice regarding
Section 11(d)(1) of the Securities Exchange Act of 1934, as amended (“Exchange
Act”), and Rules 10b-10, 11d1-2, 15c1-5, and 15c1-6 thereunder, in connection with
secondary market transactions in Shares and the creation or redemption of Creation
Units as discussed in your letter.
We have enclosed a photocopy of your letter. Each defined term in this letter has
the same meaning as defined in your letter, unless we note otherwise.
Response:
Based on the facts and representations set forth in your letter, and without
necessarily agreeing with your analysis, the Division will not recommend enforcement
action to the Commission if a broker-dealer treats shares of the Funds, for purposes
of the relief from Section 11(d)(1) of the Exchange Act and Rules 10b-10, 11d1-2,
15c1-5, and 15c1-6 provided in the Letter re: Derivative Products Committee of the
Securities Industry Association (November 21, 2005) (“Class Relief Letter”), as
shares of a Qualifying ETF (as defined in the Class Relief Letter). In granting this
relief, we note in particular your representations that each of the Underlying ETFs
and ETPs held by the Funds will have met all conditions set forth in the Class Relief
Letter or the ETV Class Relief Letter, will have received individual relief from the
Commission, or will be able to rely on individual relief even though they are not
named parties, and that in no case will either Fund hold securities (other than
Underlying ETFs or government securities as defined in Section 3(a)(42)(A), (B), or
(C) of the Exchange Act) issued by a single issuer in excess of 20% of the Funds’
portfolio holdings. Accordingly, with respect to shares of the Funds, to the extent
that a broker-dealer satisfies the other conditions in the Class Relief Letter, it could
rely on the exemptive and no-action relief contained therein.
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Finally, we note that we have repeatedly expressed our views on Exchange Act
Section 11(d)(1) and Exchange Act Rules 10b-10, 11d1-2, 15c1-5, and 15c1-6 with
respect to the extension or maintenance or the arrangement for the extension or
maintenance of credit on shares of ETFs that are comprised of Underlying ETFs
(“ETFs of ETFs”), in connection with secondary market transactions.1 Having
stated our views, we will no longer respond to requests for relief from
Section 11(d)(1) and Rules 10b-10, 11d1-2, 15c1-5, and 15c1-6 relating to new ETFs
of ETFs, unless they present novel or unusual issues.
The foregoing no-action positions taken under Section 11(d)(1) of the Exchange
Act, and Rules 10b-10, 11d1-2, 15c1-5, and 15c1-6 thereunder, are based solely on
your representations and the facts presented to the Division, and are strictly limited
to the application of those to transactions involving the shares of the Fund under the
circumstances described above and in your letter.
Sincerely,

Joseph Furey
Acting Co-Chief Counsel

1

See No Action Letters re: AdvisorShares SIM Dynamic Allocation Diversified
Income ETF and SIM Dynamic Allocation Growth Income ETF (February 8,
2011); AdvisorShares Active Bear ETF (January 19, 2011); AdvisorShares Mars
Hill ETF (July 2, 2010); U.S. One Trust ETF (May 4, 2010); and Index IQ ETF
Trust (March 25, 2009, revised April 2, 2009).
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1. Letter from James J. Moloney, Special Counsel, Division of Corporation Finance
and Evan Geldzahler, Senior Counsel, Division of Investment Management, re PDR
Services LLC, dated December 14, 1998 (“13(d) Letter”)
With respect to the shares of unit investment trusts, which operate as ETFs, the SEC
Staff agreed not to recommend enforcement action against beneficial owners who do
not file reports under Section 13(d) of the 1934 Act, provided that the ETF shares
continue to trade at prices that do not “materially deviate” from the relevant trust’s
net asset value.
2. Letter from Anne M. Krauskopf, Special Counsel, Division of Corporation Finance
and Evan Geldzahler, Senior Counsel, Division of Investment Management, re Select
Sector SPDR Trust, dated May 6, 1999 (“16(a) Letter”)
With respect to the shares of open-end management investment companies, which
operate as ETFs, the SEC Staff agreed not to recommend enforcement action against
beneficial owners who do not file reports under Section 16(a) of the 1934 Act,
provided that the ETF shares continue to trade at prices that do not “materially
deviate” from the relevant trust’s net asset value.
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December 14, 1998
RESPONSE OF THE OFFICE OF MERGERS &
ACQUISITIONS
DIVISION OF CORPORATION FINANCE
RESPONSE OF THE OFFICE OF CHIEF COUNSEL
DIVISION OF INVESTMENT MANAGEMENT
Re: PDR Services Corporation (“PDR Services”)
Incoming Letter dated December 10, 1998
Investment Management File No. 98-415
You request our assurance that we would not recommend enforcement action to
the Commission if the beneficial owners of Portfolio Depository Receipts (“PDRs”)
who are subject to the provisions of Section 13(d) of the Securities Exchange Act of
1934 (“Exchange Act”) do not file reports under that section.
PDR Services Corporation (“PDR Services”), a wholly owned subsidiary of the
American Stock Exchange, Inc., has established three separate unit investment trusts
(“Series Trusts”), each of which issues a series of PDRs: SPDRs, MidCap SPDRs,
and DIAMONDS. Each Series Trust is registered under the Investment Company
Act of 1940 (“Investment Company Act”). In addition, the PDRs are registered with
the Commission under Section 12(b) of the Exchange Act and are listed on the
American Stock Exchange. Each Series Trust is based on a particular market index:
SPDRs (Standard & Poor’s Depository Receipts) is based on the Standard & Poor’s
500 Composite Index; MidCap SPDRs is based on the Standard & Poor’s MidCap
400 Index; and DIAMONDS is based on the Dow Jones Industrial Average.
According to your letter, PDRs are designed to trade like common stock and
produce investment results that closely correspond to the price and yield performance
of the component common stocks of the respective index.1
Pursuant to a trust agreement between PDR Services, as sponsor, and a trustee
(“Series Trustee”), each Series Trust issues aggregations of PDRs called “creation
units.” PDR Services determines the size of the creation unit by evaluating a number
of factors, including market liquidity and the initial price range at which the PDRs
1

Additional information regarding each Series Trust is provided in Commission
releases granting the necessary exemptions for the creation and operation of the
Series Trusts. See Investment Company Act Release Nos. 18959 (Sept. 17, 1992)
(Notice) and 19055 (Oct. 26, 1992) (Order) (SPDRs); Investment Company Act
Release Nos. 20797 (Dec. 23, 1994) (Notice) and 20844 (Jan. 18, 1995) (Order)
(MidCap SPDRs); Investment Company Act Release Nos. 22927 (Dec. 5, 1997)
(Notice) and 22979 (Dec. 30, 1997) (Order) (DIAMONDS).
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would trade. Upon the purchase of a creation unit, the Series Trustee credits the
appropriate number of PDRs to the account of the purchaser, and the purchaser
deposits with the Series Trustee a portfolio of securities that mirrors, to the extent
possible, the component securities of the relevant index, as well as a specified amount
of cash (collectively, “Portfolio Deposit”). Purchasers generally profit by breaking up
the creation units and brokering the PDRs in the secondary market. Although PDRs
are not individually redeemable, their holders have the right to redeem them with the
Series Trustee in aggregations of creation units or multiples thereof. Upon
redemption of a creation unit, the Series Trustee delivers to the redeemer the
securities and cash comprising the Portfolio Deposit as of the date of the redemption
request.
Section 13(d) of the Exchange Act and the rules thereunder generally require any
beneficial owner of greater than five percent of any equity security of a class that is
registered under Section 12 of the Exchange Act, as well as any beneficial owner of
greater than five percent of an equity security issued by a registered closed-end
investment company (“closed-end fund”), to file beneficial ownership reports on
Schedule 13D or Schedule 13G, as applicable. The PDRs are subject to Section 13(d)
because they, unlike shares of other open-end investment companies, are registered
under Section 12 of the Exchange Act.
You state that the trading prices of PDRs, which you believe will be highly liquid,
do not materially deviate from, and move in “near-precise” correlation to, the per
share net asset value (“NAV”) of the Series Trusts.2 You distinguish PDRs from
shares of other trading vehicles, such as closed-end fund shares, which are
market-priced and often trade at a significant discount to NAV. Finally, you argue
that because PDRs trade at or near NAV, no “control premium” could reasonably be
expected to exist. Under these circumstances, you argue that PDRs will not be the
subject of control-related activities necessitating the protections of Section 13(d).
Based on the facts and representations in your letter, we would not recommend
enforcement action to the Commission under Section 13(d) if beneficial owners of
each Series Trust’s shares who are subject to the requirements of Section 13(d) do not
file reports under that section. We note particularly your representation that each
Series Trust’s PDRs have traded and will continue to trade at prices that do not
materially deviate from the Series Trust’s NAV. If PDRs begin to trade at prices that

2

For example, you state that from the dates that SPDRs, MidCap SPDRs, and
DIAMONDS began trading, the maximum deviation between the daily closing
price of the respective PDR and the daily NAV of each Series Trust was -0.8% per
SPDR (i.e., a discount to NAV of 0.8%), -1.9% per MidCap SPDR (i.e., a discount
to NAV of 1.9%), and +0.9% per DIAMOND (i.e., a premium to NAV of .9%).
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materially deviate from NAV, the relief granted in this letter would no longer be
available. Our position is based on the facts and circumstances set forth in your letter.
Any different facts or circumstances may require a different conclusion.

James J. Moloney
Special Counsel
Office of Mergers & Acquisitions
Division of Corporation Finance

Evan Geldzahler
Senior Counsel
Division of Investment Management
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RESPONSE OF THE OFFICE OF CHIEF COUNSEL
DIVISION OF CORPORATION FINANCE
RESPONSE OF THE OFFICE OF CHIEF COUNSEL
DIVISION OF INVESTMENT MANAGEMENT

May 6, 1999
Select Sector SPDR Trust
File No. 812-10662

Your letter dated April 27, 1999, requests the views of the Divisions of
Corporation Finance and Investment Management as to the application of
Section 16(a) of the Securities Exchange Act of 1934 (“Exchange Act”) to shares
issued by the Select Sector SPDR Trust (“Trust”) in its nine separate investment
portfolios (“Fund” or “Funds”).
FACTS
The Trust is a registered open-end management investment company (“open-end
fund”) that currently consists of nine Funds. Each Fund seeks to invest in a portfolio
of equity securities consisting of all of the component securities (“Component
Securities”) of a specified market sector index (“Index” or “Indices”).3 Collectively,
the Indices include all of the securities that comprise the Standard & Poor’s 500

3

The Funds currently offered by the Trust are (followed by the respective Index):
The Basic Industries Select Sector SPDR Fund (Basic Industries Select Sector
SPDR Index); The Consumer Services Select Sector SPDR Fund (Consumer
Services Select Sector SPDR Index); The Consumer Staples Select Sector SPDR
Fund (Consumer Staples Select Sector SPDR Index); The Cyclical/Transportation
Select Sector SPDR Fund (Cyclical/Transportation Select Sector SPDR Index);
The Energy Select Sector SPDR Fund (Energy Select Sector SPDR Index); The
Financial Select Sector SPDR Fund (Financial Select Sector SPDR Index); The
Industrial Select Sector SPDR Fund (Industrial Select Sector SPDR Index); The
Technology Select Sector SPDR Fund (Technology Select Sector SPDR Index);
and The Utilities Select Sector SPDR Fund (Utilities Select Sector SPDR Index).
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Composite Index and each security is allocated to one and only one Index.4 Each
Fund’s shares (“Shares”) are registered with the Commission under Section 12 of the
Exchange Act and are listed and traded on the American Stock Exchange.5
According to your letter, each Fund attempts to approximate the investment
performance of its benchmark Index by investing in a portfolio of stocks that seeks
to replicate the relevant Index through the use of quantitative analytical procedures.
Each Fund will maintain a policy to remain as fully invested as practicable in the
Component Securities and must invest at least ninety-five percent of its total assets in
Component Securities. Unlike similar products, however, there may be instances in
which a Component Security is not held by a Fund, or the Component Security is
weighted differently from the Index. In addition, each Fund retains the option of
investing up to five percent of its assets in a wide range of financial instruments,
including, but not limited to, securities not in its relevant Index, structured notes,
exchange-traded stock index futures, and repurchase agreements.
Shares of each Fund are issued in aggregations of creation units (“Creation
Units”).6 In consideration for the purchase of a Creation Unit, the purchaser
generally must deposit with the Fund a designated portfolio of equity securities that
substantially replicates or represents the respective Index, plus a cash component.7
Although the Shares are not individually redeemable, their holders have the right to
redeem Shares in aggregations of Creation Units or multiples thereof. The
redemption proceeds of a Creation Unit generally consist of a designated group of
securities, as announced by the custodian of the Trust for the date of the redemption
request, plus a cash component, less a transaction fee.
ANALYSIS
Section 16 of the Exchange Act was designed to prevent the unfair use of inside
information by corporate insiders for their own investment purposes. Ownership
Reports and Trading By Officers, Directors and Principal Security Holders, Release
No. 34-28869 (Feb. 8, 1991). Section 16(a) requires each officer, director and
4

The Component Stocks are assigned to a respective index by an Index
Compilation Agent, subject to specified criteria. According to your letter, Merrill
Lynch, Pierce, Fenner & Smith Inc., which is unaffiliated with the Trust, serves as
Index Compilation Agent. Each Index is weighted based on the market
capitalization of each of its Component Stocks, subject to certain asset
diversification requirements.

5

Additional information regarding the Trust is provided in the Commission’s notice
of the Trust’s request for certain exemptions that are necessary to permit the
creation and operation of the Trust. See Investment Company Act Release Nos.
23492 (Oct. 20, 1998) (Notice) and 23534 (Nov. 13, 1998) (Order).

6

Each Creation Unit consists of 50,000 Shares.

7

The cash component is designed to equalize differences between the market value
(per Creation Unit) of the designated portfolio of securities and the proportionate
net asset value (“NAV”) of the Fund.
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beneficial owner of greater than ten percent of any class of equity security registered
pursuant to Section 12 of the Exchange Act (collectively “insiders”) to file a
statement with the Commission disclosing the number of shares of all equity
securities beneficially owned, as well as reports regarding changes in that ownership.
Section 16(b) permits the issuer, or a security holder suing on behalf of the issuer, to
bring an action against insiders to recover all short-swing profits realized from any
purchase and sale, or any sale and purchase, of the security within any period of less
than six months. The insiders of the Funds, unlike insiders of other open-end funds,
are subject to the requirements of Section 16 because the Shares of the Funds are
registered under Section 12 of the Exchange Act.
You represent that the nature of the securities issued by the Funds obviates the
need for insiders to report transactions in Shares pursuant to Section 16(a). In
support, you state that the trading price of the Shares, which you believe are liquid
and price-efficient, move in “near-precise” correlation to, and do not materially
deviate from, the per share NAV of the relevant Fund.8 You cite the combination of
intra-day liquidity and the Trust’s creation and redemption features as creating
potential arbitrage opportunities that mitigate pricing inefficiencies. You state that
these features distinguish the Shares from other securities registered under
Section 12, such as closed-end investment company (“closed-end fund”) shares,
which are market-priced and often trade at a discount to NAV. Finally, you state that,
because the Shares trade at prices that are closely correlated to NAV, there is no risk
that an insider could engage in the type of abuse that Section 16 is designed to
prevent.
Section 16 generally applies to shares of closed-end funds and not to shares of
open-end funds.9 Although we are aware of no legislative history on this point,
Congress may have reasoned that the investor protections provided by Section 16
were unnecessary in the context of shares of open-end funds because those funds
trade at fixed prices, i.e., at NAV. The distinction drawn by Congress between
open-end and closed-end funds may be based on the view that the ability to exploit
inside information is, at least in part, a function of the discrepancies that may exist
between market price and NAV. An Insider of an open-end fund generally would not
be able to exploit inside information by buying or selling shares of the fund on the
basis of an anticipated change in the shares’ value because an open-end fund is

8

You represent that, from December 22, 1998, the date upon which Shares of the
Funds began trading, through April 9, 1999, the largest deviation between the
daily closing price of any Select Sector SPDR Share and the daily NAV (per
Share) of its respective Fund was +1.46% per Share (i.e., a premium of 1.46%).

9

Section 30(h) of the Investment Company Act of 1940 subjects officers, directors,
ten percent shareholders, and certain other affiliates of registered closed-end funds
to the same duties and liabilities as those imposed by Section 16 of the Exchange
Act.
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required to price its shares, and effect redemptions and sales of its shares, at NAV.10
See PDR Services Corp. (pub. avail. June 29, 1998) (staff would not recommend
enforcement action under Section 16(a) if insiders do not file reports under that
provision with respect to DIAMONDS); PDR Services Corp. (pub. avail. Jan. 23,
1997) (same, with respect to SPDRs and MidCap SPDRs).
Based on the facts and representations in your letter, we would not recommend
enforcement action to the Commission under Section 16(a) of the Exchange Act if
insiders of the Funds do not file reports under Section 16(a). In reaching this
position, we note particularly your representation that each Fund’s Shares have
traded and will continue to trade at prices that do not materially deviate from the
relevant Fund’s NAV. If any Fund’s Shares begin to trade at prices that materially
deviate from NAV, the relief granted in this letter no longer would be available. This
position is based on the facts and circumstances set forth in your letter. Any different
facts or circumstances may require a different conclusion. This response expresses the
Divisions’ position on enforcement action only and does not express any legal
conclusion on the question presented.
In this letter and in PDR Services Corporation (pub. avail. Dec. 14, 1998), the
Divisions have stated their views as to whether insiders and five percent beneficial
owners of exchange-traded products, such as Shares issued by the Funds, must file
ownership reports under Sections 16(a) and 13(d) of the Exchange Act, respectively.
Having stated our views, the Divisions will not respond to further requests for
no-action relief in this area unless the request presents a novel or unusual issue.

Anne M. Krauskopf
Special Counsel
Office of Chief Counsel
Division of Corporation Finance

10

Evan Geldzahler
Senior Counsel
Office of Chief Counsel
Division of Investment Management

The value of a fund that trades at fixed prices can be affected only by a change in
the value of its portfolio because the value of the fund is required to reflect the
value of the fund’s portfolio securities. See Rule 22c-1 under the Investment
Company Act of 1940.
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As exchange listed securities, ETFs are required to comply with the rules of the
national securities exchange on which their shares are listed. Among such exchange
rules are the “generic listing standards,” with which an ETF must comply unless it
intends to obtain a bespoke listing rule to permit the listing of its shares through
what is commonly referred to as the Rule 19b-4 process. Included herein are extracts
of the exchanges’ generic listing standards, organized in alphabetical order by listing
exchange. Each of the exchanges also periodically issues written guidance regarding
compliance with certain other exchange rules applicable to ETFs. Updated copies of
the compliance reminders and FAQs promulgated by the exchanges are available at
the web addresses below:
A. Cboe BZX Exchange, Inc.
The Cboe BZX Exchange, Inc.’s “ETP Listings Compliance Guidance” is
available at http://cdn.batstrading.com/resources/listings/
Cboe_BZX_Exchange_ETP_Listings_Compliance_Guide.pdf and its “Frequently
Asked Questions — New Continued Listing Rules” is available at http://
cdn.batstrading.com/resources/listings/FAQs - New Cont List Standards FINAL.pdf.
B. Nasdaq Stock Market LLC
The Nasdaq Stock Market LLC’s “Listing Guide: Exchange-Traded Products”
is available at https://listingcenter.nasdaq.com/assets/Compliance Guide Effective
January 2018 FINAL.pdf.
C. NYSE Arca, Inc.
The NYSE Arca, Inc.’s “Listed ETP Compliance Guidance” and “Continued
Listing Standards FAQs” are both available at https://www.nyse.com/regulation/
nyse-arca.
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Rule 14.11. Other Securities
(a)

Preamble to the Listing Requirements for Other Securities

This Rule contains the requirements for listing other securities on the Exchange,
including Exchange Traded Funds, Portfolio Depository Receipts, Index
Fund Shares, and various other types of securities, as set forth below (collectively,
“Other Securities”). A Company with securities listed under this Rule 14.11 must
provide the Exchange with prompt notification after the Company becomes aware of
any noncompliance by the Company with the requirements of Rule 14.11. The
Exchange may submit a rule filing pursuant to Section 19(b) of the Act to permit the
listing of a series of Other Securities that does not otherwise meet the respective
standards set forth in this Rule 14.11. The Exchange may also be required to submit a
rule filing pursuant to Section 19(b) of the Act to permit the listing of certain types
of Other Securities, as provided in this Rule 14.11. In either case, any of the
statements or representations regarding the index composition, the description of the
portfolio or reference assets, limitations on portfolio holdings or reference assets,
dissemination and availability of index, reference asset, and intraday indicative values
(as applicable), or the applicability of Exchange listing rules specified in any filing to
list a series of Other Securities (collectively, “Continued Listing Representations”)
shall constitute continued listing requirements for the securities listed on the
Exchange.
***
(c)

Index Fund Shares

(1) Definitions. The following terms shall, unless the context otherwise
requires, have the meanings herein specified:
(A)

Index Fund Share. The term “Index Fund Share” means a security:

(i) that is issued by an open-end management investment company based
on a portfolio of stocks or fixed income securities or a combination thereof, that
seeks to provide investment results that correspond generally to the price and yield
performance or total return performance of a specified foreign or domestic stock
index, fixed income securities index or combination thereof;
(ii) that is issued by such an open-end management investment company
in a specified aggregate minimum number in return for a deposit of specified
numbers of shares of stock and/or a cash amount, a specified portfolio of fixed
income securities and/or a cash amount and/or a combination of the above, with a
value equal to the next determined net asset value; and
(iii) that, when aggregated in the same specified minimum number, may
be redeemed at a holder’s request by such open-end investment company which will
pay to the redeeming holder the stock and/or cash, fixed income securities and/or
cash and/or a combination thereof, with a value equal to the next determined net
asset value.
(B)
(i) The term “Index Fund Share” includes a security issued by an
open-end management investment company that seeks to provide investment results
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that either exceed the performance of a specified domestic equity, international or
global equity, or fixed income index or a combination thereof by a specified multiple
or that correspond to the inverse (opposite) of the performance of a specified
domestic equity, international or global equity, or fixed income index or a
combination thereof by a specified multiple. Such a security is issued in a specified
aggregate number in return for a deposit of a specified number of shares of stock, a
specified portfolio of fixed income securities or a combination of the above and/or
cash as defined in subparagraph (1)(B)(ii) of this Rule with a value equal to the next
determined net asset value. When aggregated in the same specified minimum number,
Index Fund Shares may be redeemed at a holder’s request by such open-end
investment company which will pay to the redeeming holder the stock, fixed income
securities or a combination thereof and/or cash with a value equal to the next
determined net asset value.
(ii) In order to achieve the investment result that it seeks to provide, such
an investment company may hold a combination of financial instruments, including,
but not limited to, stock index futures contracts; options on futures contracts;
options on securities and indices; equity caps, collars and floors; swap agreements;
forward contracts; repurchase agreements and reverse repurchase agreements (the
“Financial Instruments”), but only to the extent and in the amounts or percentages
as set forth in the registration statement for such Index Fund Shares.
(iii) Any open-end management investment company which issues Index
Fund Shares referenced in this subparagraph (1)(B) that seeks to provide investment
results, before fees and expenses, in an amount that exceeds -300% of the percentage
performance on a given day of a particular domestic equity, international or global
equity or fixed income securities index or a combination thereof shall not be
approved by the Exchange for listing and trading pursuant to Rule 19b-4(e) under
the Act.
(iv) For the initial and continued listing of a series of Index Fund Shares
referenced in the provisions of this subparagraph (1)(B), the following requirements
must be adhered to:
Daily public website disclosure of portfolio holdings that will form the
basis for the calculation of the net asset value by the issuer of such series, including,
as applicable, the following instruments:
(a)

The identity and number of shares held of each specific equity

(b)

The identity and amount held for each specific fixed income

security;
security;
(c) The specific types of Financial Instruments and characteristics of
such Financial Instruments; and
(d)

Cash equivalents and the amount of cash held in the portfolio.

If the Exchange becomes aware that the net asset value related to an
Index Fund Shares included in the provisions of this subparagraph (1)(B)(ii) of this
Rule, is not being disseminated to all market participants at the same time or the
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daily public website disclosure of portfolio holdings does not occur, the Exchange
shall halt trading in such series of Index Fund Share, as appropriate. The Exchange
may resume trading in such Index Fund Shares only when the net asset value is
disseminated to all market participants at the same time or the daily public website
disclosure of portfolio holdings occurs, as appropriate.
(C) Reporting Authority. The term “Reporting Authority” in respect of a
particular series of Index Fund Shares means the Exchange, a wholly-owned
subsidiary of the Exchange, or an institution or reporting service designated by the
Exchange or its subsidiary as the official source for calculating and reporting
information relating to such series, including, but not limited to, any current index or
portfolio value; the current value of the portfolio of any securities required to be
deposited in connection with issuance of Index Fund Shares; the amount of any
dividend equivalent payment or cash distribution to holders of Index Fund Shares,
net asset value, and other information relating to the issuance, redemption or trading
of Index Fund Shares.
Nothing in this paragraph shall imply that an institution or reporting service
that is the source for calculating and reporting information relating to Index
Fund Shares must be designated by the Exchange; the term “Reporting Authority”
shall not refer to an institution or reporting service not so designated.
(D) U.S. Component Stock. The term “U.S. Component Stock” shall mean
an equity security that is registered under Sections 12(b) or 12(g) of the Act, or an
American Depository Receipt, the underlying equity security of which is registered
under Sections 12(b) or 12(g) of the Act.
(E) Non-U.S. Component Stock. The term “Non-U.S. Component Stock”
shall mean an equity security that (a) is not registered under Sections 12(b) or 12(g)
of the Act, (b) is issued by an entity that is not organized, domiciled or incorporated
in the United States, and (c) is issued by an entity that is an operating company
(including Real Estate Investment Trusts (REITs) and income trusts, but excluding
investment trusts, unit trusts, mutual funds, and derivatives).
(2) The Exchange requires that Members provide to all purchasers of a series
of Index Fund Shares a written description of the terms and characteristics of such
securities, in a form prepared by the open-end management investment company
issuing such securities, not later than the time a confirmation of the first transaction
in such series is delivered to such purchaser. In addition, Members shall include such
a written description with any sales material relating to a series of Index Fund Shares
that is provided to customers or the public. Any other written materials provided by a
Member to customers or the public making specific reference to a series of Index
Fund Shares as an investment vehicle must include a statement in substantially the
following form: “A circular describing the terms and characteristics of [the series of
Index Fund Shares] has been prepared by the [open-end management investment
company name] and is available from your broker or the Exchange. It is
recommended that you obtain and review such circular before purchasing [the series
of Index Fund Shares]. In addition, upon request you may obtain from your broker a
prospectus for [the series of Index Fund Shares].”
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A Member carrying an omnibus account for a non-Member broker-dealer is
required to inform such non-Member that execution of an order to purchase a series
of Index Fund Shares for such omnibus account will be deemed to constitute
agreement by the non-Member to make such written description available to its
customers on the same terms as are directly applicable to Members and member
organizations under this rule.
Upon request of a customer, a Member shall also provide a prospectus for the
particular series of Index Fund Shares.
(3) Equity. The Exchange may approve a series of Index Fund Shares for
listing and trading pursuant to Rule 19b-4(e) under the Act provided each of the
following criteria is satisfied:
(A)

Eligibility Criteria for Index Components.

(i) U.S. Index or Portfolio. Component stocks of an index or portfolio of
(a) only U.S. Component Stocks or (b) US Component Stocks and cash underlying
such series of Index Fund Shares listed pursuant to Rule 19b-4(e) under the Act shall
meet the following criteria upon initial listing and on a continual basis:
(a) Component stocks (excluding Index Fund Shares, Portfolio
Depositary Receipts, Trust Issued Receipts, and Managed Fund Shares collectively,
“Derivative Securities Products”) that in the aggregate account for at least 90% of
the weight of the U.S. Component Stocks portion of the index or portfolio
(excluding such Derivative Securities Products) each shall have a minimum market
value of at least $75 million;
(b) Component stocks (excluding Derivative Securities Products) that
in the aggregate account for at least 70% of the weight of the U.S. Component
Stocks portion of the index or portfolio (excluding such Derivative Securities
Products) each shall have a minimum monthly trading volume of 250,000 shares, or
minimum notional volume traded per month of $25,000,000, averaged over the last
six months;
(c) The most heavily weighted component stock (excluding Derivative
Securities Products) shall not exceed 30% of the U.S. Component Stocks portion of
the weight of the index or portfolio, and, to the extent applicable, the five most
heavily weighted component stocks (excluding Derivative Securities Products) shall
not exceed 65% of the weight of the U.S. Component Stocks portion of the index or
portfolio;
(d) The index or portfolio shall include a minimum of 13 component
stocks; provided, however, that there shall be no minimum number of component
stocks if (1) one or more series of Index Fund Shares or Portfolio Depositary
Receipts constitute, at least in part, components underlying a series of Index
Fund Shares, or (2) one or more series of Derivative Securities Products account for
100% of the U.S. Component Stocks portion of the weight of the index or portfolio;
and
(e) All securities in the index or portfolio shall be U.S. Component
Stocks listed on the Exchange or another national securities exchange and shall be
NMS Stocks as defined in Rule 600 of Regulation NMS under the Act.
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(ii) International or global index or portfolio. Components of an index
or portfolio underlying a series of Index Fund Shares listed pursuant to
Rule 19b-4(e) under the Act that consist of (a) only Non-U.S. Component Stocks,
(b) Non-U.S. Component Stocks and Cash, (c) U.S. Component Stocks and
Non-U.S. Component Stocks, or (d) U.S. Component Stocks, Non-U.S. Component
Stocks, and cash shall meet the following criteria upon initial listing and on a
continual basis:
(a) Component stocks (excluding Derivative Securities Products) that
in the aggregate account for at least 90% of the weight of the combined U.S. and
Non-U.S. Component Stocks potions of the index or portfolio (excluding such
Derivative Securities Products) shall have a minimum market value of at least
$100 million;
(b) Component stocks (excluding Derivative Securities Products) that
in the aggregate account for at least 70% of the combined U.S. and Non-U.S.
Component Stocks potions of the weight of the index or portfolio (excluding such
Derivative Securities Products) shall have a minimum worldwide monthly trading
volume of 250,000 shares, or minimum worldwide notional volume traded per month
of $25,000,000, averaged over the last six months;
(c) The most heavily weighted component stock (excluding Derivative
Securities Products) shall not exceed 25% of the combined U.S. and Non-U.S.
Component Stocks potions of the weight of the index or portfolio, and, to the extent
applicable, the five most heavily weighted component stocks (excluding Derivative
Securities Products) shall not exceed 60% of the combined U.S. and Non-U.S.
Component Stocks potions of the weight of the index or portfolio;
(d) The index or portfolio shall include a minimum of 20 component
stocks; provided, however, that there shall be no minimum number of component
stocks if (i) one or more series of Index Fund Shares or Portfolio Depositary
Receipts constitute, at least in part, components underlying a series of Index
Fund Shares, or (ii) one or more series of Derivative Securities Products account for
100% of the combined U.S. and Non-U.S. Component Stocks potions of the weight
of the index or portfolio; and
(e) Each U.S. Component Stock shall be listed on a national securities
exchange and shall be an NMS Stock as defined in Rule 600 of Regulation NMS
under the Act, and each Non-U.S. Component Stock shall be listed and traded on an
exchange that has last-sale reporting.
(iii) Index or portfolio approved in connection with derivative securities.
For the initial and continued listing of a series of Index Fund Shares pursuant to
Rule 19b-4(e) under the Act, the index or portfolio underlying a series of Index
Fund Shares shall have been reviewed and approved for trading of options, Portfolio
Depository Receipts, Index Fund Shares, index-linked exchangeable notes, or
index-linked securities by the Commission under Section 19(b) of the Act and rules
thereunder, and the conditions set forth in the Commission’s approval order,
including comprehensive surveillance sharing agreements with respect to Non-U.S.
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Component Stocks and the requirements regarding dissemination of information,
must continue to be satisfied. Upon initial listing and on a continual basis, each
component stock of the index or portfolio shall be either
(a) a U.S. Component Stock that is listed on a national securities
exchange and is an NMS Stock as defined in Rule 600 of Regulation NMS under the
Act, or
(b) a Non-U.S. Component Stock that is listed and traded on an
exchange that has last-sale reporting.
(B) Index Methodology and Calculation. All requirements set forth in this
paragraph must be satisfied upon initial listing and on a continual basis.
(i) If the index is maintained by a broker-dealer or fund advisor, the
broker-dealer or fund advisor shall erect and maintain a “fire wall” around the
personnel who have access to information concerning changes and adjustments to the
index and the index shall be calculated by a third party who is not a broker-dealer or
fund advisor;
(ii)

The current index value for Index Fund Shares listed pursuant to:

(a) Paragraph (c)(3)(A)(i) above will be widely disseminated by one or
more major market data vendors at least every 15 seconds during the Exchange’s
regular market session;
(b) Paragraph (c)(3)(A)(ii) above will be widely disseminated by one or
more major market data vendors at least every 60 seconds during the Exchange’s
regular market session; or
(c) Paragraph (c)(3)(A)(iii) above will be widely disseminated by one
or more major market data vendors at least every 15 seconds with respect to indexes
containing only U.S. Component Stocks and at least every 60 seconds with respect to
indexes containing Non-U.S. Component Stocks, during the Exchange’s regular
market session
If the index value does not change during some or all of the period
when trading is occurring on the Exchange (for example, for indexes of Non-U.S.
Component Stocks because of time zone differences or holidays in the countries
where such indexes’ component stocks trade), then the last official calculated index
value must remain available throughout the Exchange’s trading hours; and
(iii) Any advisory committee, supervisory board, or similar entity that
advises a Reporting Authority or that makes decisions on the index or portfolio
composition, methodology and related matters, must implement and maintain, or be
subject to, procedures designed to prevent the use and dissemination of material
non-public information regarding the applicable index.
(C) Disseminated Information. The Reporting Authority will disseminate
for each series of Index Fund Shares an estimate, updated at least every 15 seconds,
of the value of a share of each series (the “Intraday Indicative Value”). The Intraday
Indicative Value may be based, for example, upon current information regarding the
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required deposit of securities and cash amount to permit creation of new shares of
the series or upon the index value. The Intraday Indicative Value will be updated at
least every 15 seconds during Regular Trading Hours; to reflect changes in the
exchange rate between the U.S. dollar and the currency in which any component
stock is denominated. If the Intraday Indicative Value does not change during some
or all of the period when trading is occurring on the Exchange, then the last official
calculated Intraday Indicative Value must remain available throughout the
Exchange’s trading hours. All requirements set forth in this paragraph must be
satisfied upon initial listing and on a continual basis.
(D) Initial Shares Outstanding. A minimum of 100,000 shares of a series of
Index Fund Shares is required to be outstanding at start-up of trading.
(E) Surveillance Procedures. The Exchange will implement and maintain
written surveillance procedures for Index Fund Shares.
(F) Creation and redemption. For Index Fund Shares listed pursuant to
paragraph (c)(3)(A)(ii) or (iii) above, the statutory prospectus or the application for
exemption from provisions of the Investment Company Act of 1940 for the series of
Index Fund Shares must state that the series of Index Fund Shares must comply with
the federal securities laws in accepting securities for deposits and satisfying
redemptions with redemption securities, including that the securities accepted for
deposits and the securities used to satisfy redemption requests are sold in
transactions that would be exempt from registration under the Securities Act
of 1933.
(4) Fixed Income. Fixed Income Securities are debt securities that are notes,
bonds, debentures or evidence of indebtedness that include, but are not limited to,
U.S. Department of Treasury securities (“Treasury Securities”),
government-sponsored entity securities (“GSE Securities”), municipal securities, trust
preferred securities, supranational debt and debt of a foreign country or subdivision
thereof. The Exchange may approve a series of Index Fund Shares based on Fixed
Income Securities for listing and trading pursuant to Rule 19b-4(e) under the Act
provided such portfolio or index:
(A) has been reviewed and approved for the trading of options, Portfolio
Depository Receipts, Index Fund Shares, Index-Linked Exchangeable Notes or
Index-Linked Securities by the Commission under Section 19(b)(2) of the Act and
the rules thereunder and the conditions set forth in the Commission’s approval order
continue to be satisfied; or
(B)

the following criteria are satisfied:

(i) Eligibility Criteria for Index Components. Components of an index
or portfolio that underlies a series of Index Fund Shares listed pursuant to
Rule 19b-4(e) under the Act shall meet the following criteria upon initial listing and
on a continual basis:
(a) The index or portfolio must consist of (a) only Fixed Income
Securities; or (b) Fixed Income Securities and cash;

IV.A. Cboe BZX Exchange, Inc. Generic Listing Standards

267

(b) Fixed Income Security components that in aggregate account for
at least 75% of the Fixed Income Securities portion of the weight of the index or
portfolio must have a minimum original principal amount outstanding of
$100 million or more;
(c) A component may be a convertible security, however, once the
convertible security component converts to an underlying equity security, the
component is removed from the index or portfolio;
(d) No component fixed-income security (excluding Treasury
Securities) will represent more than 30% of the Fixed Income Securities portion of
the weight of the index or portfolio, and the five highest weighted component
fixed-income securities do not in the aggregate account for more than 65% of the
Fixed Income Securities portion of the weight of the index or portfolio;
(e) An underlying index or portfolio (excluding exempted securities)
must include securities from a minimum of 13 non-affiliated issuers; and
(f) Component securities that in aggregate account for at least 90% of
the Fixed Income Securities portion of the weight of the index or portfolio must be
either: (1) from issuers that are required to file reports pursuant to Sections 13 and
15(d) of the Act; (2) from issuers that have a worldwide market value of its
outstanding common equity held by non-affiliates of $700 million or more; (3) from
issuers that have outstanding securities that are notes, bonds, debentures, or evidence
of indebtedness having a total remaining principal amount of at least $1 billion;
(4) exempted securities as defined in section 3(a)(12) of the Act; or (5) from issuers
that are a government of a foreign country or a political subdivision of a foreign
country.
(C) Index Methodology and Calculation. All requirements set forth in this
paragraph must be satisfied upon initial listing and on a continual basis.
(i) If the index is maintained by a broker-dealer or fund advisor, the
broker-dealer or fund advisor shall erect and maintain a “fire wall” around the
personnel who have access to information concerning changes and adjustments to the
index and the index shall be calculated by a third party who is not a broker-dealer or
fund advisor;
(ii) The current index value will be widely disseminated by one or more
major market data vendors at least once per day; and
(iii) Any advisory committee, supervisory board, or similar entity that
advises a Reporting Authority or that makes decisions on the index composition,
methodology and related matters, must implement and maintain, or be subject to,
procedures designed to prevent the use and dissemination of material non-public
information regarding the applicable index.
(5) The Exchange may approve a series of Index Fund Shares based on a
combination of indexes or an index or portfolio of component securities representing
the U.S. equity market, the international equity market, and the fixed income market
for listing and trading pursuant to Rule 19b-4(e) under the Act provided: (i) such
portfolio or combination of indexes has been reviewed and approved for the trading
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of options, Portfolio Depository Receipts, Index Fund Shares, Index-Linked
Exchangeable Notes or Index-Linked Securities by the Commission under
Section 19(b)(2) of the Act and rules thereunder and the conditions set forth in the
Commission’s approval order continue to be satisfied; or (ii) each index or portfolio
of equity and fixed income component securities separately meets either the criteria
set forth in Rule 14.11(c)(3) or (4) above. After the Exchange approves a series of
Index Fund Shares for listing and trading pursuant to this paragraph (5), such series
of Index Fund Shares shall continue to meet requirements (i) or (ii) in this paragraph
(5), as applicable, on an ongoing basis.
(A) Index Methodology and Calculation. All requirements set forth in this
paragraph must be satisfied upon initial listing and on a continual basis.
(i) If the index is maintained by a broker-dealer or fund advisor, the
broker-dealer or fund advisor shall erect and maintain a “fire wall” around the
personnel who have access to information concerning changes and adjustments to the
index and the index shall be calculated by a third party who is not a broker-dealer or
fund advisor;
(ii) The current composite index value will be widely disseminated by one
or more major market data vendors at least once every 15 seconds during regular
market session, provided however, that (a) with respect to the Non-U.S. Component
Stocks of the combination index, the impact on the index is only required to be
updated at least every 60 seconds during the regular market session, and (b) with
respect to the fixed income components of the combination index the impact on the
index is only required to be updated at least once each day; and
(iii) Any advisory committee, supervisory board, or similar entity that
advises a Reporting Authority or that makes decisions on index composition,
methodology and related matters, must implement and maintain, or be subject to,
procedures designed to prevent the use and dissemination of material non-public
information regarding the applicable index.
(6) The following provisions shall apply to all series of Index Fund Shares
listed pursuant Rules 14.11(c)(4) and (5) above:
(A) Disseminated Information. The Reporting Authority will disseminate
for each series of Index Fund Shares an estimate, updated at least every 15 seconds,
of the value of a share of each series (the “Intraday Indicative Value”). The Intraday
Indicative Value may be based, for example, upon current information regarding the
required deposit of securities and cash amount to permit creation of new shares of
the series or upon the index value. The Intraday Indicative Value may be calculated
by the Exchange or by an independent third party throughout the day using prices
obtained from independent market data providers or other independent pricing
sources such as a broker-dealer or price evaluation services. All requirements set forth
in this paragraph must be satisfied upon initial listing and on a continual basis.
(B) Initial Shares Outstanding. A minimum of 100,000 shares of a series of
Index Fund Shares is required to be outstanding at start-up of trading.
(C) Surveillance Procedures. The Exchange will implement and maintain
written surveillance procedures for Index Fund Shares.
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(7) Regular market session trading will occur between 9:30 a.m. and either
4:00 p.m. or 4:15 p.m. for each series of Index Fund Shares, as specified by the
Exchange. In addition, the Exchange may designate each series of Index Fund Shares
for trading during a pre-market session beginning at 7:00 a.m. and/or a post-market
session ending at 5:00 p.m.
(8) The Exchange may list and trade Index Fund Shares based on one or more
foreign or domestic indexes or portfolios. Each issue of Index Fund Shares based on
each particular index or portfolio, or combination thereof, shall be designated as a
separate series and shall be identified by a unique symbol. The components that are
included in an index or portfolio on which a series of Index Fund Shares are based
shall be selected by such person, which may be the Exchange or an agent or
wholly-owned subsidiary thereof, as shall have authorized use of such index or
portfolio. Such index or portfolio may be revised from time to time as may be
deemed necessary or appropriate to maintain the quality and character of the index
or portfolio.
(9) Each series of Index Fund Shares will be listed and traded on the
Exchange subject to application of the following criteria:
(A)

Initial Listing —

(i) for each series, the Exchange will establish a minimum number of
Index Fund Shares required to be outstanding at the time of commencement of
trading on the Exchange.
(ii) the Exchange will obtain a representation from the issuer of each
series of Index Fund Shares that the net asset value per share for the series will be
calculated daily and will be made available to all market participants at the same
time.
(B)

Continued Listing —

(i) the Exchange will consider the suspension of trading in and will
initiate delisting proceedings for a series of Index Fund Shares pursuant to
Rule 14.12 under any of the following circumstances:
(a) if, following the initial twelve month period after commencement
of trading on the Exchange of a series of Index Fund Shares, there are fewer than 50
beneficial holders of the series of Index Fund Shares for 30 or more consecutive
trading days;
(b) if the value of the index or portfolio of securities on which the
series of Index Fund Shares is based is no longer calculated or available or an
interruption to the dissemination of the value of the index or portfolio of securities
persists past the trading day in which it occurred or the index or portfolio on which
the series of Index Fund Shares is based is replaced with new index or portfolio,
unless the new index or portfolio meets the requirements of this Rule 14.11(c) for
listing either pursuant to Rule 19b-4(e) under the Act (including the filing of a Form
19b-4(e) with the Commission) or by Commission approval of a filing pursuant to
Section 19(b)(2) of the Act;
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(c) if any of the requirements set forth in this rule are not
continuously met;
(d) if, where the Exchange has filed a separate proposal under
Section 19(b) of the Act to list such Index Fund Shares, any of the applicable
Continued Listing Representations are not continuously met
(e) if there is an interruption to the Intraday Indicative Value being
disseminated at least every 15 seconds during Regular Trading Hours and such
interruption persists past the trading day in which it occurred; or
(f) if such other event shall occur or condition exists which in the
opinion of the Exchange, makes further dealings on the Exchange inadvisable.
Upon termination of an open-end management investment company,
the Exchange requires that Index Fund Shares issued in connection with such entity
be removed from listing.
(C) Voting — voting rights shall be as set forth in the applicable open-end
management investment company prospectus.
(10) Neither the Exchange, the Reporting Authority, nor any agent of the
Exchange shall have any liability for damages, claims, losses or expenses caused by
any errors, omissions, or delays in calculating or disseminating any current index or
portfolio value, the current value of the portfolio of securities required to be
deposited to the open-end management investment company in connection with
issuance of Index Fund Shares; the amount of any dividend equivalent payment or
cash distribution to holders of Index Fund Shares; net asset value; or other
information relating to the purchase, redemption or trading of Index Fund Shares,
resulting from any negligent act or omission by the Exchange, the Reporting
Authority or any agent of the Exchange, or any act, condition or cause beyond the
reasonable control of the Exchange, its agent, or the Reporting Authority, including,
but not limited to, an act of God; fire; flood; extraordinary weather conditions; war;
insurrection; riot; strike; accident; action of government; communications or power
failure; equipment or software malfunction; or any error, omission or delay in the
reports of transactions in one or more underlying securities.
***
(i)

Managed Fund Shares

(1) The Exchange will consider listing Managed Fund Shares that meet the
criteria of this Rule.
(2) Applicability. This Rule is applicable only to Managed Fund Shares.
Except to the extent inconsistent with this Rule, or unless the context otherwise
requires, the rules and procedures of the Board of Directors shall be applicable to the
trading on the Exchange of such securities. Managed Fund Shares are included
within the definition of “security” or “securities” as such terms are used in the Rules
of the Exchange.
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(A) Transactions in Managed Fund Shares will occur throughout the
Exchange’s trading hours.
(B) Minimum Price Variance. The minimum price variation for quoting and
entry of orders in Managed Fund Shares is $0.01.
(C) Surveillance Procedures. The Exchange will implement and maintain
written surveillance procedures for Managed Fund Shares.
(D) Creation and Redemption. For Managed Fund Shares based on an
international or global portfolio, the statutory prospectus or the application for
exemption from provisions of the Investment Company Act of 1940 for the series of
Managed Fund Shares must state that such series must comply with the federal
securities laws in accepting securities for deposits and satisfying redemptions with
redemption securities, including that the securities accepted for deposits and the
securities used to satisfy redemption requests are sold in transactions that would be
exempt from registration under the Securities Act of 1933.
(3) Definitions. The following terms as used in the Rules shall, unless the
context otherwise requires, have the meanings herein specified:
(A) Managed Fund Share. The term “Managed Fund Share” means a
security that (i) represents an interest in a registered investment company
(“Investment Company”) organized as an open-end management investment
company or similar entity, that invests in a portfolio of securities selected by the
Investment Company’s investment adviser consistent with the Investment Company’s
investment objectives and policies; (ii) is issued in a specified aggregate minimum
number in return for a deposit of a specified portfolio of securities and/or a cash
amount with a value equal to the next determined net asset value; and (iii) when
aggregated in the same specified minimum number, may be redeemed at a holder’s
request, which holder will be paid a specified portfolio of securities and/or cash with
a value equal to the next determined net asset value.
(B) Disclosed Portfolio. The term “Disclosed Portfolio” means the
identities and quantities of the securities and other assets held by the Investment
Company that will form the basis for the Investment Company’s calculation of net
asset value at the end of the business day. The website for each series of Managed
Fund Shares shall disclose the following information regarding the Disclosed
Portfolio, to the extent applicable:
(i)

Ticker symbol;

(ii)

CUSIP or other identifier;

(iii)

Description of the holding;

(iv) Identity of the security, commodity, index, or other asset upon which
the derivative is based;
(v)

The strike price for any options;

(vi)

The quantity of each security or other asset held as measured by:
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Par value;

(b)

Notional value;

(c)

Number of shares;

(d)

Number of contracts;

(e)

Number of units;

(vii)

Maturity date;

(viii)

Coupon rate;

(ix)

Effective date;

(x)

Market value; and

(xi)

Percentage weighting of the holding in the portfolio.
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(C) Intraday Indicative Value. The term “Intraday Indicative Value” is the
estimated indicative value of a Managed Fund Share based on current information
regarding the value of the securities and other assets in the Disclosed Portfolio.
(D) Reporting Authority. The term “Reporting Authority” in respect of a
particular series of Managed Fund Shares means the Exchange, an institution, or a
reporting service designated by the Exchange or by the exchange that lists a
particular series of Managed Fund Shares (if the Exchange is trading such series
pursuant to unlisted trading privileges) as the official source for calculating and
reporting information relating to such series, including, but not limited to, the
Intraday Indicative Value; the Disclosed Portfolio; the amount of any cash
distribution to holders of Managed Fund Shares, net asset value, or other
information relating to the issuance, redemption or trading of Managed
Fund Shares. A series of Managed Fund Shares may have more than one Reporting
Authority, each having different functions.
(E) Normal Market Conditions. The term “Normal Market Conditions”
includes, but is not limited to, the absence of trading halts in the applicable financial
markets generally; operational issues causing dissemination of inaccurate market
information or system failures; or force majeure type events such as natural or
man-made disaster, act of God, armed conflict, act of terrorism, riot or labor
disruption, or any similar intervening circumstance.
(4) Initial and Continued Listing. Managed Fund Shares will be listed and
traded on the Exchange subject to application of the following criteria:
(A) Initial Listing. Each series of Managed Fund Shares will be listed and
traded on the Exchange subject to application of the following initial listing criteria:
(i) For each series, the Exchange will establish a minimum number of
Managed Fund Shares required to be outstanding at the time of commencement of
trading on the Exchange.
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(ii) The Exchange will obtain a representation from the issuer of each
series of Managed Fund Shares that the net asset value per share for the series will be
calculated daily and that the net asset value and the Disclosed Portfolio will be made
available to all market participants at the same time.
(iii) All Managed Fund Shares shall have a stated investment objective,
which shall be adhered to under Normal Market Conditions.
(B) Continued Listing. Each series of Managed Fund Shares will be listed
and traded on the Exchange subject to application of the following continued listing
criteria:
(i) Intraday Indicative Value. The Intraday Indicative Value for Managed
Fund Shares will be widely disseminated by one or more major market data vendors
at least every 15 seconds during Regular Trading Hours, as defined in Exchange
Rule 1.5(w). All requirements set forth in this paragraph must be satisfied upon
initial listing and on a continual basis.
(ii)

Disclosed Portfolio.

(a) The Disclosed Portfolio will be disseminated at least once daily
and will be made available to all market participants at the same time.
(b) The Reporting Authority that provides the Disclosed Portfolio
must implement and maintain, or be subject to, procedures designed to prevent the
use and dissemination of material non-public information regarding the actual
components of the portfolio.
(iii) Suspension of trading or removal. The Exchange will consider the
suspension of trading in and will commence delisting proceedings for a series of
Managed Fund Shares pursuant to Rule 14.12 under any of the following
circumstances:
(a) if, following the initial twelve-month period after commencement
of trading on the Exchange of a series of Managed Fund Shares, there are fewer
than 50 beneficial holders of the series of Managed Fund Shares for 30 or more
consecutive trading days;
(b) if an interruption to the dissemination of the value of the Intraday
Indicative Value persists past the trading day in which it occurred or is no longer
calculated or available or the Disclosed Portfolio is not made available to all market
participants at the same time;
(c) if the Investment Company issuing the Managed Fund Shares has
failed to file any filings required by the Commission or if the Exchange is aware that
the Investment Company is not in compliance with the conditions of any exemptive
order or no-action relief granted by the Commission to the Investment Company
with respect to the series of Managed Fund Shares;
(d) if any of the requirements set forth in this rule are not
continuously maintained;
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(e) if any of the applicable Continued Listing Representations for the
issue of Managed Fund Shares are not continuously met; or
(f) if such other event shall occur or condition exists which, in the
opinion of the Exchange, makes further dealings on the Exchange inadvisable.
(iv) Trading Halt. If the Intraday Indicative Value of a series of
Managed Fund Shares is not being disseminated as required, the Exchange may halt
trading during the day in which the interruption to the dissemination of the Intraday
Indicative Value occurs. If the interruption to the dissemination of the Intraday
Indicative Value persists past the trading day in which it occurred, the Exchange will
halt trading no later than the beginning of the trading day following the interruption.
In addition, if the Exchange becomes aware that the net asset value or the Disclosed
Portfolio with respect to a series of Managed Fund Shares is not disseminated to all
market participants at the same time, it will halt trading in such series until such time
as the net asset value or the Disclosed Portfolio is available to all market participants.
(v) Termination. Upon termination of an Investment Company, the
Exchange requires that Managed Fund Shares issued in connection with such entity
be removed from listing on the Exchange.
(vi) Voting. Voting rights shall be as set forth in the applicable
Investment Company prospectus.
(C) The Exchange may approve Managed Fund Shares for listing pursuant
to Rule 19b-4(e) under the Act. Components of a series of Managed Fund Shares
listed pursuant to Rule 19b-4(e) shall satisfy the criteria set forth within this
Rule 14.11(i) upon initial listing and on a continual basis. The Exchange will file
separate proposals under Section 19(b) of the Act before the listing and trading of a
series of Managed Fund Shares with components that do not satisfy the criteria set
forth within this Rule 14.11(i) or components other than those specified below.
(i) Equity. For purposes of paragraph (C) of this Rule, equity securities
include the following: U.S. Component Stocks (which are defined in
Rule 14.11(c)(1)(D)), Non-U.S. Component Stocks (which are defined in
Rule 14.11(c)(1)(E)), Derivative Securities Products (which are defined in
Rule 14.11(c)(3)(A)(i)(a)), Linked Securities (securities listed on the Exchange under
Rule 14.11(d)), and each of the equivalent security types listed on another national
securities exchange. For Derivative Securities Products and Linked Securities, no
more than 25% of the equity weight of the portfolio shall consist of leveraged and/or
inverse leveraged Derivative Securities Products or Linked Securities. To the extent
that a portfolio includes convertible securities, the equity security into which such
security is converted shall meet the criteria of this Rule 14.11(i)(4)(C)(i) after
converting.
(a) U.S. Component Stocks. The component stocks of the equity
portion of a portfolio that are U.S. Component Stocks shall meet the following
criteria initially and on a continuing basis:
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(1) Component stocks (excluding Derivative Securities Products
and Linked Securities) that in the aggregate account for at least 90% of the equity
weight of the portfolio (excluding such Derivative Securities Products and Linked
Securities) each shall have a minimum market value of at least $75 million;
(2) Component stocks (excluding Derivative Securities Products
and Linked Securities) that in the aggregate account for at least 70% of the equity
weight of the portfolio (excluding such Derivative Securities Products and Linked
Securities) each shall have a minimum monthly trading volume of 250,000 shares, or
minimum notional volume traded per month of $25,000,000, averaged over the last
six months;
(3) The most heavily weighted component stock (excluding
Derivative Securities Products and Linked Securities) shall not exceed 30% of the
equity weight of the portfolio, and, to the extent applicable, the five most heavily
weighted component stocks (excluding Derivative Securities Products and Linked
Securities) shall not exceed 65% of the equity weight of the portfolio;
(4) Where the equity portion of the portfolio does not include
Non-U.S. Component Stocks, the equity portion of the portfolio shall include a
minimum of 13 component stocks; provided, however, that there shall be no
minimum number of component stocks if (a) one or more series of Derivative
Securities Products or Linked Securities constitute, at least in part, components
underlying a series of Managed Fund Shares, or (b) one or more series of Derivative
Securities Products or Linked Securities account for 100% of the equity weight of the
portfolio of a series of Managed Fund Shares;
(5) Except as provided herein, equity securities in the portfolio shall
be U.S. Component Stocks listed on a national securities exchange and shall be NMS
Stocks as defined in Rule 600 of Regulation NMS under the Act; and
(6) American Depositary Receipts (“ADRs”) may be exchange
traded or non-exchange traded. However, no more than 10% of the equity weight of
the portfolio shall consist of non-exchange traded ADRs.
(b) Non-U.S. Component Stocks. The component stocks of the equity
portion of a portfolio that are Non-U.S. Component Stocks shall meet the following
criteria initially and on a continuing basis:
(1) Non-U.S. Component Stocks each shall have a minimum
market value of at least $100 million;
(2) Non-U.S. Component Stocks each shall have a minimum global
monthly trading volume of 250,000 shares, or minimum global notional volume
traded per month of $25,000,000, averaged over the last six months;
(3) The most heavily weighted Non-U.S. Component stock shall not
exceed 25% of the equity weight of the portfolio, and, to the extent applicable, the
five most heavily weighted Non-U.S. Component Stocks shall not exceed 60% of the
equity weight of the portfolio;
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(4) Where the equity portion of the portfolio includes Non-U.S.
Component Stocks, the equity portion of the portfolio shall include a minimum of
20 total component stocks; provided, however, that there shall be no minimum
number of component stocks if (a) one or more series of Derivative Securities
Products or Linked Securities constitute, at least in part, components underlying a
series of Managed Fund Shares, or (b) one or more series of Derivative Securities
Products or Linked Securities account for 100% of the equity weight of the portfolio
of a series of Managed Fund Shares; and
(5) Each Non-U.S. Component Stock shall be listed and traded on
an exchange that has last-sale reporting.
(ii) Fixed Income. Fixed income securities are debt securities that are
notes, bonds, debentures, or evidence of indebtedness that include, but are not
limited to, U.S. Department of Treasury securities (“Treasury Securities”),
government-sponsored entity securities (“GSE Securities”), municipal securities, trust
preferred securities, supranational debt and debt of a foreign country or a
subdivision thereof, investment grade and high yield corporate debt, bank loans,
mortgage and asset backed securities, and commercial paper. To the extent that a
portfolio includes convertible securities, the fixed income security into which such
security is converted shall meet the criteria of this Rule 14.11(i)(4)(C)(ii) after
converting. The components of the fixed income portion of a portfolio shall meet the
following criteria initially and on a continuing basis:
(a) Components that in the aggregate account for at least 75% of the
fixed income weight of the portfolio must each have a minimum original principal
amount outstanding of $100 million or more;
(b) No component fixed-income security (excluding Treasury
Securities and GSE Securities) shall represent more than 30% of the fixed income
weight of the portfolio, and the five most heavily weighted component fixed income
securities in the portfolio (excluding Treasury Securities and GSE Securities) shall
not in the aggregate account for more than 65% of the fixed income weight of the
portfolio;
(c) An underlying portfolio (excluding exempted securities) that
includes fixed income securities shall include a minimum of 13 non-affiliated issuers,
provided, however, that there shall be no minimum number of non-affiliated issuers
required for fixed income securities if at least 70% of the weight of the portfolio
consists of equity securities as described in Rule 14.11(i)(4)(C)(i) above;
(d) Component securities that in aggregate account for at least 90% of
the fixed income weight of the portfolio must be either: (a) from issuers that are
required to file reports pursuant to Sections 13 and 15(d) of the Act; (b) from issuers
that have a worldwide market value of its outstanding common equity held by
non-affiliates of $700 million or more; (c) from issuers that have outstanding
securities that are notes, bonds, debentures, or evidence of indebtedness having a
total remaining principal amount of at least $1 billion; (d) exempted securities as
defined in Section 3(a)(12) of the Act; or (e) from issuers that are a government of a
foreign country or a political subdivision of a foreign country; and
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(e) Non-agency, non-GSE and privately-issued mortgage-related and
other asset-backed securities components of a portfolio shall not account, in the
aggregate, for more than 20% of the weight of the fixed income portion of the
portfolio.
(iii) Cash and Cash Equivalents. The portfolio may hold cash and cash
equivalents. Cash equivalents are short-term instruments with maturities of less than
3 months (as described herein).
(a) There shall be no limitation to the percentage of the portfolio
invested in such holdings.
(b)

Short-term instruments shall include the following:

(1) U.S. Government securities, including bills, notes, and bonds
differing as to maturity and rates of interest, which are either issued or guaranteed by
the U.S. Treasury or by U.S. Government agencies or instrumentalities;
(2) Certificates of deposit issued against funds deposited in a bank
or savings and loan association;
(3) Bankers’ acceptances, which are short-term credit instruments
used to finance commercial transactions;
(4)

Repurchase agreements and reverse repurchase agreements;

(5) Bank time deposits, which are monies kept on deposit with
banks or savings and loan associations for a stated period of time at a fixed rate of
interest;
(6)

Commercial paper, which are short-term unsecured promissory

(7)

Money market funds.

notes; and

(iv) Listed Derivatives. The portfolio may hold listed derivatives,
including futures, options, and swaps on commodities, currencies and financial
instruments (e.g., stocks, fixed income, interest rates, and volatility) or a basket or
index of any of the foregoing.
(a) There shall be no limitation to the percentage of the portfolio
invested in such holdings; provided, however, that in the aggregate, at least 90% of
the weight of such holdings invested in futures, exchange-traded options, and listed
swaps shall, on both an initial and continuing basis, consist of futures, options, and
swaps for which the Exchange may obtain information via the Intermarket
Surveillance Group (“ISG”) from other members or affiliates of the ISG or for
which the principal market is a market with which the Exchange has a comprehensive
surveillance sharing agreement, calculated using the aggregate gross notional value of
such holdings; and
(b) the aggregate gross notional value of listed derivatives based on
any five or fewer underlying reference assets shall not exceed 65% of the weight of
the portfolio (including gross notional exposures), and the aggregate gross notional
value of listed derivatives based on any single underlying reference asset shall not
exceed 30% of the weight of the portfolio (including gross notional exposures).
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(v) Over-the-Counter (“OTC”) Derivatives. The portfolio may, on both
an initial and continuing basis, hold OTC derivatives, including forwards, options,
and swaps on commodities, currencies and financial instruments (e.g., stocks, fixed
income, interest rates, and volatility) or a basket or index of any of the foregoing,
however the aggregate gross notional value of OTC Derivatives shall not exceed 20%
of the weight of the portfolio (including gross notional exposures).
(vi) To the extent that listed or OTC derivatives are used to gain
exposure to individual equities and/or fixed income securities, or to indexes of
equities and/or indexes of fixed income securities, the aggregate gross notional value
of such exposure shall meet the criteria set forth in Rule 14.11(i)(4)(C)(i) and (ii)
(including gross notional exposures), respectively.
(5) Limitation of Liability. Neither the Exchange, the Reporting Authority,
nor any agent of the Exchange shall have any liability for damages, claims, losses or
expenses caused by any errors, omissions, or delays in calculating or disseminating
any current portfolio value; the current value of the portfolio of securities required to
be deposited to the open-end management investment company in connection with
issuance of Managed Fund Shares; the amount of any dividend equivalent payment
or cash distribution to holders of Managed Fund Shares; net asset value; or other
information relating to the purchase, redemption, or trading of Managed
Fund Shares, resulting from any negligent act or omission by the Exchange, the
Reporting Authority or any agent of the Exchange, or any act, condition, or cause
beyond the reasonable control of the Exchange, its agent, or the Reporting
Authority, including, but not limited to, an act of God; fire; flood; extraordinary
weather conditions; war; insurrection; riot; strike; accident; action of government;
communications or power failure; equipment or software malfunction; or any error,
omission, or delay in the reports of transactions in one or more underlying securities.
(6) Disclosures. The provisions of this subparagraph apply only to series of
Managed Fund Shares that are the subject of an order by the Commission exempting
such series from certain prospectus delivery requirements under Section 24(d) of the
Investment Company Act of 1940 and are not otherwise subject to prospectus
delivery requirements under the Securities Act of 1933. The Exchange will inform its
members regarding application of these provisions of this subparagraph to a
particular series of Managed Fund Shares by means of an information circular prior
to commencement of trading in such series.
The Exchange requires that members provide to all purchasers of a series of
Managed Fund Shares a written description of the terms and characteristics of those
securities, in a form prepared by the open-end management investment company
issuing such securities, not later than the time a confirmation of the first transaction
in such series is delivered to such purchaser. In addition, members shall include such
a written description with any sales material relating to a series of Managed
Fund Shares that is provided to customers or the public. Any other written materials
provided by a member to customers or the public making specific reference to a series
of Managed Fund Shares as an investment vehicle must include a statement in
substantially the following form: “A circular describing the terms and characteristics
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of (the series of Managed Fund Shares) has been prepared by the (open-end
management investment company name) and is available from your broker. It is
recommended that you obtain and review such circular before purchasing (the series
of Managed Fund Shares).”
A member carrying an omnibus account for a non-member broker-dealer is
required to inform such non-member that execution of an order to purchase a series
of Managed Fund Shares for such omnibus account will be deemed to constitute
agreement by the non-member to make such written description available to its
customers on the same terms as are directly applicable to members under this rule.
Upon request of a customer, a member shall also provide a prospectus for the
particular series of Managed Fund Shares.
(7) If the investment adviser to the Investment Company issuing Managed
Fund Shares is affiliated with a broker-dealer, such investment adviser shall erect and
maintain a “fire wall” between the investment adviser and the broker-dealer with
respect to access to information concerning the composition and/or changes to such
Investment Company portfolio. Personnel who make decisions on the Investment
Company’s portfolio composition must be subject to procedures designed to prevent
the use and dissemination of material nonpublic information regarding the applicable
Investment Company portfolio.
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5705. Exchange Traded Funds: Portfolio Depository Receipts and Index
Fund Shares
***
(b)

Index Fund Shares

(1) Definitions. The following terms shall, unless the context otherwise
requires, have the meanings herein specified:
(A)

Index Fund Share. The term “Index Fund Share” means a security:

(i) that is issued by an open-end management investment company based
on a portfolio of stocks or fixed income securities or a combination thereof, that
seeks to provide investment results that correspond generally to the price and yield
performance or total return performance of a specified foreign or domestic stock
index, fixed income securities index or combination thereof;
(ii) that is issued by such an open-end management investment company
in a specified aggregate minimum number in return for a deposit of specified
numbers of shares of stock and/or a cash amount, a specified portfolio of fixed
income securities and/or a cash amount and/or a combination of the above, with a
value equal to the next determined net asset value; and
(iii) that, when aggregated in the same specified minimum number, may
be redeemed at a holder’s request by such open-end investment company which will
pay to the redeeming holder the stock and/or cash, fixed income securities and/or
cash and/or a combination thereof, with a value equal to the next determined net
asset value.
(B)
(i) The term “Index Fund Share” includes a security issued by an
open-end management investment company that seeks to provide investment results
that either exceed the performance of a specified domestic equity, international or
global equity, or fixed income index or a combination thereof by a specified multiple
or that correspond to the inverse (opposite) of the performance of a specified
domestic equity, international or global equity, or fixed income index or a
combination thereof by a specified multiple. Such a security is issued in a specified
aggregate number in return for a deposit of a specified number of shares of stock, a
specified portfolio of fixed income securities or a combination of the above and/or
cash as defined in subparagraph (1)(B)(ii) of this rule with a value equal to the next
determined net asset value. When aggregated in the same specified minimum number,
Index Fund Shares may be redeemed at a holder’s request by such open-end
investment company which will pay to the redeeming holder the stock, fixed income
securities or a combination thereof and/or cash with a value equal to the next
determined net asset value.
(ii) In order to achieve the investment result that it seeks to provide, such
an investment company may hold a combination of financial instruments, including,
but not limited to, stock index futures contracts; options on futures contracts;
options on securities and indices; equity caps, collars and floors; swap agreements;
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forward contracts; repurchase agreements and reverse repurchase agreements (the
“Financial Instruments”), but only to the extent and in the amounts or percentages
as set forth in the registration statement for such Index Fund Shares.
(iii) Any open-end management investment company which issues Index
Fund Shares referenced in this subparagraph (1)(B) that seeks to provide investment
results, before fees and expenses, in an amount that exceeds -300% of the percentage
performance on a given day of a particular domestic equity, international or global
equity or fixed income securities index or a combination thereof shall not be
approved by the Exchange for listing and trading pursuant to Rule 19b-4(e) under
the Act.
(iv) For the initial and continued listing of a series of Index Fund Shares
referenced in the provisions of this subparagraph (1)(B) of this rule, the following
requirements must be adhered to:
Daily public website disclosure of portfolio holdings that will form the
basis for the calculation of the net asset value by the issuer of such series, including,
as applicable, the following instruments:
a.

The identity and number of shares held of each specific equity

b.

The identity and amount held for each specific fixed income

security;

security;
c. The specific types of Financial Instruments and characteristics of
such Financial Instruments; and
d.

Cash equivalents and the amount of cash held in the portfolio.

If the Exchange becomes aware that the net asset value related to an
Index Fund Shares included in the provisions of this subparagraph (1)(B)(ii) of this
rule, is not being disseminated to all market participants at the same time or the daily
public website disclosure of portfolio holdings does not occur, the Exchange shall
halt trading in such series of Index Fund Share, as appropriate. The Exchange may
resume trading in such Index Fund Shares only when the net asset value is
disseminated to all market participants at the same time or the daily public website
disclosure of portfolio holdings occurs, as appropriate.
(C) Reporting Authority. The term “Reporting Authority” in respect of a
particular series of Index Fund Shares means Nasdaq, a wholly-owned subsidiary of
Nasdaq, or an institution or reporting service designated by Nasdaq or its subsidiary
as the official source for calculating and reporting information relating to such series,
including, but not limited to, any current index or portfolio value; the current value
of the portfolio of any securities required to be deposited in connection with issuance
of Index Fund Shares; the amount of any dividend equivalent payment or cash
distribution to holders of Index Fund Shares, net asset value, and other information
relating to the issuance, redemption or trading of Index Fund Shares.
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Nothing in this paragraph shall imply that an institution or reporting
service that is the source for calculating and reporting information relating to Index
Fund Shares must be designated by Nasdaq; the term “Reporting Authority” shall
not refer to an institution or reporting service not so designated.
(D) U.S. Component Stock. The term “U.S. Component Stock” shall mean
an equity security that is registered under Sections 12(b) or 12(g) of the Act, or an
American Depository Receipt, the underlying equity security of which is registered
under Sections 12(b) or 12(g) of the Act.
(E) Non-U.S. Component Stock. The term “Non-U.S. Component Stock”
shall mean an equity security that (a) is not registered under Sections 12(b) or 12(g)
of the Act, (b) is issued by an entity that is not organized, domiciled or incorporated
in the United States, and (c) is issued by an entity that is an operating company
(including Real Estate Investment Trusts (REITs) and income trusts, but excluding
investment trusts, unit trusts, mutual funds, and derivatives).
(2) Nasdaq requires that Members provide to all purchasers of a series of
Index Fund Shares a written description of the terms and characteristics of such
securities, in a form prepared by the open-end management investment company
issuing such securities, not later than the time a confirmation of the first transaction
in such series is delivered to such purchaser. In addition, Members shall include such
a written description with any sales material relating to a series of Index Fund Shares
that is provided to customers or the public. Any other written materials provided by a
Member to customers or the public making specific reference to a series of Index
Fund Shares as an investment vehicle must include a statement in substantially the
following form: “A circular describing the terms and characteristics of [the series of
Index Fund Shares] has been prepared by the [open-end management investment
company name] and is available from your broker or Nasdaq. It is recommended that
you obtain and review such circular before purchasing [the series of Index
Fund Shares]. In addition, upon request you may obtain from your broker a
prospectus for [the series of Index Fund Shares].”
A Member carrying an omnibus account for a non-Member broker-dealer is
required to inform such non-Member that execution of an order to purchase a series
of Index Fund Shares for such omnibus account will be deemed to constitute
agreement by the non-Member to make such written description available to its
customers on the same terms as are directly applicable to Members and member
organizations under this rule.
Upon request of a customer, a Member shall also provide a prospectus for
the particular series of Index Fund Shares.
(3) Equity. Nasdaq may approve a series of Index Fund Shares for listing and
trading pursuant to Rule 19b-4(e) under the Act provided each of the following
criteria is satisfied, on an initial and, except for paragraph (D) below, continued
listing basis:
(A)

Eligibility Criteria for Index Components.

(i) U.S. Index or Portfolio. Component stocks of an index or portfolio of
(a) only U.S. Component Stocks or (b) U.S. Component Stocks and cash underlying
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a series of Index Fund Shares listed pursuant to Rule 19b-4(e) under the Act shall
meet the following criteria on an initial and continued listing basis:
a. Component stocks (excluding “Derivative Securities Products” as
defined in this subsection a.) that in the aggregate account for at least 90% of the
weight of the U.S. Component Stocks portion of the index or portfolio (excluding
Derivative Securities Products) each shall have a minimum market value of at least
$75 million;
“Derivative Securities Products” include the following: Exchange
Traded Funds consisting of Portfolio Depository Receipts and Index Fund Shares
(Rule 5705); Trust Issued Receipts (Rule 5720); Commodity-Based Trust Shares,
Currency Trust Shares, Commodity Index Trust Shares, Commodity Futures Trust
Shares, Partnership Units, Trust Units, Managed Trust Shares, (Rule 5711); and
Managed Fund Shares (Rule 5735).
b. Component stocks (excluding Derivative Securities Products) that
in the aggregate account for at least 70% of the U.S. Component Stocks portion of
the weight of the index or portfolio (excluding Derivative Securities Products) each
shall have a minimum monthly trading volume of 250,000 shares or minimum
notional volume traded per month of $25,000,000, averaged over the last six months;
c. The most heavily weighted component stock (excluding Derivative
Securities Products) shall not exceed 30% of the U.S. Component Stocks portion of
the weight of the index or portfolio, and, to the extent applicable, the five most
heavily weighted component stocks (excluding Derivative Securities Products) shall
not exceed 65% of the U.S. Component Stocks portion of the weight of the index or
portfolio;
d. The index or portfolio shall include a minimum of 13 component
stocks; provided, however, that there shall be no minimum number of component
stocks if either one or more series of Index Fund Shares or Portfolio Depositary
Receipts constitute, at least in part, components underlying a series of Index
Fund Shares, or one or more series of Derivative Securities Products account for
100% of the U.S. Component Stocks portion of the weight of the index or portfolio;
and
e. All securities in the index or portfolio shall be U.S. Component
Stocks listed on Nasdaq (including The Nasdaq Capital Market) or another national
securities exchange and shall be NMS Stocks as defined in Rule 600 of
Regulation NMS under the Act.
(ii) International or global index or portfolio. Components of an index
or portfolio underlying a series of Index Fund Shares listed pursuant to
Rule 19b-4(e) that consist of (a) only Non-U.S. Component Stocks, (b) Non-U.S.
Component Stocks and cash, (c) both U.S. Component Stocks and Non-U.S.
Component Stocks, or (d) U.S. Component Stocks, Non-U.S. Component Stocks
and cash shall meet the following criteria on an initial and continued listing basis:
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a. Component stocks (excluding Derivative Securities Products) that
in the aggregate account for at least 90% of the weight of the U.S. and Non-U.S.
Component Stocks portions of the index or portfolio (excluding Derivative Securities
Products) each shall have a minimum market value of at least $100 million;
b. Component stocks (excluding Derivative Securities Products) that
in the aggregate account for at least 70% of the U.S. and Non-U.S. Component
Stocks portions of the weight of the index or portfolio (excluding Derivative
Securities Products) each shall have a minimum worldwide monthly trading volume
of at least 250,000 shares, or minimum global notional volume traded per month of
$25,000,000, averaged over the last six months;
c. The most heavily weighted component stock (excluding Derivative
Securities Products) shall not exceed 25% of the combined U.S. and Non-U.S.
Component Stocks portions of the weight of the index or portfolio, and, to the
extent applicable, the five most heavily weighted component stocks (excluding
Derivative Securities Products) shall not exceed 60% of the combined U.S. and
Non-U.S. Component Stocks portions of the weight of the index or portfolio;
d. The index or portfolio shall include a minimum of 20 component
stocks; provided, however, that there shall be no minimum number of component
stocks if either one or more series of Index Fund Shares or Portfolio Depositary
Receipts constitute, at least in part, components underlying a series of Index
Fund Shares, or one or more series of Derivative Securities Products account for
100% of the weight of the combined U.S. and Non-U.S. Component Stocks portions
of the index or portfolio; and
e. Each U.S. Component Stock shall be listed on a national securities
exchange and shall be an NMS Stock as defined in Rule 600 of Regulation NMS
under the Act, and each Non-U.S. Component Stock shall be listed and traded on an
exchange that has last-sale reporting.
(iii) Index or portfolio approved in connection with derivative securities.
For the initial and continued listing of a series of Index Fund Shares pursuant to
Rule 19b-4(e) under the Act, the index or portfolio underlying a series of Index
Fund Shares shall have been reviewed and approved for trading of options, Portfolio
Depository Receipts, Index Fund Shares, index-linked exchangeable notes, or
index-linked securities by the Commission under Section 19(b) of the Act and rules
thereunder, and the conditions set forth in the Commission’s approval order,
including comprehensive surveillance sharing agreements with respect to Non-U.S.
Component Stocks and the requirements regarding dissemination of information,
must continue to be satisfied. On an initial and continued listing basis, each
component stock of the index or portfolio shall be either
a. a U.S. Component Stock that is listed on a national securities
exchange and is an NMS Stock as defined in Rule 600 of Regulation NMS under the
Act, or
b. a Non-U.S. Component Stock that is listed and traded on an
exchange that has last-sale reporting.
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(B) Index Methodology and Calculation. All requirements set forth in this
paragraph must be satisfied on both an initial and continued listing basis.
(i) If the index is maintained by a broker-dealer or fund advisor, the
broker-dealer or fund advisor shall erect and maintain a “fire wall” around the
personnel who have access to information concerning changes and adjustments to the
index and the index shall be calculated by a third party who is not a broker-dealer or
fund advisor;
(ii)

The current index value for Index Fund Shares listed pursuant to:

a. Rule 5705(b)(3)(A)(i) will be widely disseminated by one or more
major market data vendors at least every 15 seconds during Nasdaq’s regular market
session;
b. Rule 5705(b)(3)(A)(ii) will be widely disseminated by one or more
major market data vendors at least every 60 seconds during Nasdaq’s regular market
session; or
c. Rule 5705(b)(3)(A)(iii) will be widely disseminated by one or more
major market data vendors at least every 15 seconds with respect to indexes
containing only U.S. Component Stocks and at least every 60 seconds with respect to
indexes containing Non-U.S. Component Stocks, during Nasdaq’s regular market
session
If the index value does not change during some or all of the period
when trading is occurring on Nasdaq (for example, for indexes of Non-U.S.
Component Stocks because of time zone differences or holidays in the countries
where such indexes’ component stocks trade), then the last official calculated index
value must remain available throughout Nasdaq’s trading hours; and
(iii) Any advisory committee, supervisory board, or similar entity that
advises a Reporting Authority or that makes decisions on the index or portfolio
composition, methodology and related matters, must implement and maintain, or be
subject to, procedures designed to prevent the use and dissemination of material
non-public information regarding the applicable index.
(C) Disseminated Information. The Reporting Authority will disseminate
for each series of Index Fund Shares an estimate, updated at least every 15 seconds,
of the value of a share of each series (the “Intraday Indicative Value”) during
Nasdaq’s regular market session. The Intraday Indicative Value may be based, for
example, upon current information regarding the required deposit of securities and
cash amount to permit creation of new shares of the series or upon the index value.
The Intraday Indicative Value will be updated at least every 15 seconds during
Nasdaq’s regular market session; to reflect changes in the exchange rate between the
U.S. dollar and the currency in which any component stock is denominated. If the
Intraday Indicative Value does not change during some or all of the period when
trading is occurring on Nasdaq, then the last official calculated Intraday Indicative
Value must remain available throughout Nasdaq’s trading hours. . All requirements
set forth in this paragraph must be satisfied on an initial and continued listing basis.
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(D) Initial Shares Outstanding. A minimum of 100,000 shares of a series of
Index Fund Shares is required to be outstanding at start-up of trading.
(E) Surveillance Procedures. FINRA will implement and maintain written
surveillance procedures for Index Fund Shares.
(F) Creation and redemption. For Index Fund Shares listed pursuant to
Rule 5705(b)(3)(A)(ii) or (iii) above, the statutory prospectus or the application for
exemption from provisions of the Investment Company Act of 1940 for the series of
Index Fund Shares must state that the series of Index Fund Shares must comply with
the federal securities laws in accepting securities for deposits and satisfying
redemptions with redemption securities, including that the securities accepted for
deposits and the securities used to satisfy redemption requests are sold in
transactions that would be exempt from registration under the Securities Act of
1933.
(4) Fixed Income. Fixed Income Securities are debt securities that are notes,
bonds, debentures or evidence of indebtedness that include, but are not limited to,
U.S. Department of Treasury securities (“Treasury Securities”),
government-sponsored entity securities (“GSE Securities”), municipal securities, trust
preferred securities, supranational debt and debt of a foreign country or subdivision
thereof. Nasdaq may approve a series of Index Fund Shares based on Fixed Income
Securities for listing and trading pursuant to Rule 19b-4(e) under the Act provided
such portfolio or index: (i) has been reviewed and approved for the trading of
options, Portfolio Depository Receipts, Index Fund Shares, Index-Linked
Exchangeable Notes or Index-Linked Securities by the Commission under
Section 19(b) of the Act and the rules thereunder and the conditions set forth in the
Commission’s approval order continue to be satisfied; or (ii) the following criteria are
satisfied:
(A) Eligibility Criteria for Index Components. Components of an index or
portfolio that underlies a series of Index Fund Shares listed pursuant to
Rule 19b-4(e) under the Act shall meet the following criteria on an initial and
continued listing basis:
(i) The index or portfolio must consist of (a) only Fixed Income
Securities or (b) Fixed Income Securities and cash;
(ii) Fixed Income Security components that in aggregate account for at
least 75% of the Fixed Income Securities portion of the weight of the index or
portfolio each must have a minimum principal amount outstanding of $100 million
or more;
(iii) A component may be a convertible security, however, once the
convertible security component converts to an underlying equity security, the
component is removed from the index or portfolio;
(iv) No component fixed-income security (excluding Treasury Securities)
will represent more than 30% of the Fixed Income Securities portion of the weight of
the index or portfolio, and the five highest weighted component fixed-income
securities do not in the aggregate account for more than 65% of the Fixed Income
Securities portion of the weight of the index or portfolio;
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(v) An underlying index or portfolio (excluding one consisting entirely of
exempted securities) must include securities from a minimum of 13 non-affiliated
issuers; and
(vi) Component securities that in aggregate account for at least 90% of
the Fixed Income Securities portion of the weight of the index or portfolio must be
either: (a) from issuers that are required to file reports pursuant to Sections 13 and
15(d) of the Act; (b) from issuers that have a worldwide market value of its
outstanding common equity held by non-affiliates of $700 million or more; (c) from
issuers that have outstanding securities that are notes, bonds, debentures, or evidence
of indebtedness having a total remaining principal amount of at least $1 billion;
(d) exempted securities as defined in section 3(a)(12) of the Act; or (e) from issuers
that are a government of a foreign country or a political subdivision of a foreign
country.
(B) Index Methodology and Calculation. All requirements set forth in this
paragraph must be satisfied on both an initial and continued listing basis.
(i) If the index is maintained by a broker-dealer or fund advisor, the
broker-dealer or fund advisor shall erect and maintain a “fire wall” around the
personnel who have access to information concerning changes and adjustments to the
index and the index shall be calculated by a third party who is not a broker-dealer or
fund advisor;
(ii) The current index value will be widely disseminated by one or more
major market data vendors at least once per day; and
(iii) Any advisory committee, supervisory board, or similar entity that
advises a Reporting Authority or that makes decisions on the index composition,
methodology and related matters, must implement and maintain, or be subject to,
procedures designed to prevent the use and dissemination of material non-public
information regarding the applicable index.
(5) Nasdaq may approve a series of Index Fund Shares based on a
combination of indexes or an index or portfolio of component securities representing
the U.S. equity market, the international equity market, and the fixed income market
for listing and trading pursuant to Rule 19b-4(e) under the Act provided: (i) such
portfolio or combination of indexes has been reviewed and approved for the trading
of options, Portfolio Depository Receipts, Index Fund Shares, Index-Linked
Exchangeable Notes or Index-Linked Securities by the Commission under
Section 19(b) of the Act and rules thereunder and the conditions set forth in the
Commission’s approval order continue to be satisfied; or (ii) each index or portfolio
of equity and fixed income component securities separately meets either the criteria
set forth in Rule 5705(b)(3) or (4) above. After Nasdaq approves a series for listing
and trading pursuant to this paragraph (5), such series of Index Fund Shares shall
continue to meet the requirements of sections (i) and (ii) in this paragraph (5), as
applicable, on a continued listing basis.
(A) Index Methodology and Calculation. All requirements set forth in this
paragraph must be satisfied on both an initial and continued listing basis.

IV.B. Nasdaq Stock Market LLC Generic Listing Standards

288

(i) If an index is maintained by a broker-dealer or fund advisor, the
broker-dealer or fund advisor shall erect and maintain a “fire wall” around the
personnel who have access to information concerning changes and adjustments to the
index and the index shall be calculated by a third party who is not a broker-dealer or
fund advisor;
(ii) The current composite index value will be widely disseminated by one
or more major market data vendors at least once every 15 seconds during regular
market session, provided however, that (a) with respect to the Non-U.S. Component
Stocks of the combination index, the impact on the index is only required to be
updated at least every 60 seconds during the regular market session, and (b) with
respect to the fixed income components of the combination index the impact on the
index is only required to be updated at least once each day; and
(iii) Any advisory committee, supervisory board, or similar entity that
advises a Reporting Authority or that makes decisions on index composition,
methodology and related matters, must implement and maintain, or be subject to,
procedures designed to prevent the use and dissemination of material non-public
information regarding the applicable index.
(6) The following provisions shall apply to all series of Index Fund Shares
listed pursuant Rules 5705(b)(4) and (5) above on an initial and, except for paragraph
(B) below, continued listing basis:
(A) Disseminated Information. The Reporting Authority will disseminate
for each series of Index Fund Shares an estimate, updated at least every 15 seconds,
of the value of a share of each series (the “Intraday Indicative Value”). The Intraday
Indicative Value may be based, for example, upon current information regarding the
required deposit of securities and cash amount to permit creation of new shares of
the series or upon the index value. The Intraday Indicative Value may be calculated
by Nasdaq or by an independent third party throughout the day using prices
obtained from independent market data providers or other independent pricing
sources such as a broker-dealer or price evaluation services.
(B) Initial Shares Outstanding. A minimum of 100,000 shares of a series of
Index Fund Shares is required to be outstanding at start-up of trading.
(C) Surveillance Procedures. FINRA will implement and maintain written
surveillance procedures for Index Fund Shares.
(7) Regular market session trading will occur between 9:30 a.m. and either
4:00 p.m. or 4:15 p.m. for each series of Index Fund Shares, as specified by Nasdaq.
In addition, Nasdaq may designate each series of Index Fund Shares for trading
during a pre-market session beginning at 4:00 a.m. and/or a post-market session
ending at 8:00 p.m.
(8) Nasdaq may list and trade Index Fund Shares based on one or more
foreign or domestic indexes or portfolios. Each issue of Index Fund Shares based on
each particular index or portfolio, or combination thereof, shall be designated as a
separate series and shall be identified by a unique symbol. The components that are
included in an index or portfolio on which a series of Index Fund Shares are based
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shall be selected by such person, which may be Nasdaq or an agent or wholly-owned
subsidiary thereof, as shall have authorized use of such index or portfolio. Such index
or portfolio may be revised from time to time as may be deemed necessary or
appropriate to maintain the quality and character of the index or portfolio.
(9) Each series of Index Fund Shares will be listed and traded on Nasdaq
subject to application of the following criteria:
(A)

Initial Listing —

(i) for each series, Nasdaq will establish a minimum number of Index
Fund Shares required to be outstanding at the time of commencement of trading on
Nasdaq.
(ii) Nasdaq will obtain a representation from the issuer of each series of
Index Fund Shares that the net asset value per share for the series will be calculated
daily and will be made available to all market participants at the same time.
(B)

Continued Listing —

(i) Nasdaq will consider the suspension of trading in, and will initiate
delisting proceedings under the Rule 5800 Series of, a series of Index Fund Shares
under any of the following circumstances:
a.

if any of the requirements set forth in this rule are not continuously

maintained;
b. if Nasdaq files separate proposals under Section 19(b) of the Act,
any of the statements or representations regarding (a) the index composition; (b) the
description of the portfolio; (c) limitations on portfolio holdings or reference assets;
(d) dissemination and availability of the index or intraday indicative values; or (e) the
applicability of Nasdaq listing rules specified in such proposals are not continuously
maintained as referenced in subsection 10 of this rule;
c. if, following the initial twelve month period after commencement of
trading on Nasdaq of a series of Index Fund Shares, there are fewer than
50 beneficial holders of the series of Index Fund Shares;
d. if the value of the index or portfolio of securities on which the
series of Index Fund Shares is based is no longer calculated or available or an
interruption to the dissemination persists past the trading day in which it occurred or
the index or portfolio on which the series of Index Fund Shares is based is replaced
with a new index or portfolio, unless the new index or portfolio meets the
requirements of this Rule 5705(b) for listing either pursuant to Rule 19b-4(e) under
the Act (including the filing of a Form 19b-4(e) with the Commission) or by
Commission approval of a filing pursuant to Section 19(b) of the Act;
e. if the Intraday Indicative Value is no longer disseminated at least
every 15 seconds during Nasdaq’s regular market session and the interruption to the
dissemination persists past the trading day in which it occurred; or
f. if such other event shall occur or condition exists which in the
opinion of Nasdaq, makes further dealings on Nasdaq inadvisable.
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Upon termination of an open-end management investment company,
Nasdaq requires that Index Fund Shares issued in connection with such entity be
removed from listing.
(C) Voting — voting rights shall be as set forth in the applicable open-end
management investment company prospectus.
(10) Nasdaq may submit a rule filing pursuant to Section 19(b) of the Act to
permit the listing and trading of Index Fund Shares that do not otherwise meet the
standards set forth in this rule. Any of the statements or representations regarding
(a) the index composition; (b) the description of the portfolio; (c) limitations on
portfolio holdings or reference assets; (d) dissemination and availability of the index
or intraday indicative values; or (e) the applicability of Nasdaq listing rules specified
in such proposals constitute continued listing standards
(11) Neither Nasdaq, the Reporting Authority, nor any agent of Nasdaq shall
have any liability for damages, claims, losses or expenses caused by any errors,
omissions, or delays in calculating or disseminating any current index or portfolio
value, the current value of the portfolio of securities required to be deposited to the
open-end management investment company in connection with issuance of Index
Fund Shares; the amount of any dividend equivalent payment or cash distribution to
holders of Index Fund Shares; net asset value; or other information relating to the
purchase, redemption or trading of Index Fund Shares, resulting from any negligent
act or omission by Nasdaq, the Reporting Authority or any agent of Nasdaq, or any
act, condition or cause beyond the reasonable control of Nasdaq, its agent, or the
Reporting Authority, including, but not limited to, an act of God; fire; flood;
extraordinary weather conditions; war; insurrection; riot; strike; accident; action of
government; communications or power failure; equipment or software malfunction;
or any error, omission or delay in the reports of transactions in one or more
underlying securities.
Adopted March 12, 2009 (SR-NASDAQ-2009-018); amended June 16, 2009
(SR-NASDAQ-2009-052); amended Jan. 6, 2011 (SR-NASDAQ-2011-009); amended
Mar. 5, 2013 (SR-NASDAQ-2013-033), operative Mar. 18, 2013; amended June 27,
2013 (SR-NASDAQ-2013-094); amended Nov. 18, 2014 (SR-NASDAQ-2014-038);
amended Jan. 12, 2017 (SR-NASDAQ-2016-135), operative October 1, 2017;
amended Feb. 28, 2017 (SR-NASDAQ-2017-023); amended May 3, 2017
(SR-NASDAQ-2017-040), operative Jan. 1, 2018; amended June 30, 2017
(SR-NASDAQ-2017-062); amended Sep. 27, 2017 (SR-NASDAQ-2017-101).
5735. Managed Fund Shares
(a) Nasdaq will consider listing Managed Fund Shares that meet the criteria of
Rule 5735.
(b) Applicability. Rule 5735 is applicable only to Managed Fund Shares. Except
to the extent inconsistent with Rule 5735, or unless the context otherwise requires,
the rules and procedures of the Board of Directors shall be applicable to the trading
on Nasdaq of such securities. Managed Fund Shares are included within the
definition of “security” or “securities” as such terms are used in the Rules of
Nasdaq.
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(1) Nasdaq may approve Managed Fund Shares for listing and/or trading
(including pursuant to unlisted trading privileges) pursuant to Rule 19b-4(e) under
the Securities Exchange Act of 1934. Components of a series of Managed
Fund Shares listed pursuant to Rule 19b-4(e) shall satisfy the criteria set forth in this
Rule 5735 upon initial listing and on a continual basis. Nasdaq will file separate
proposals under Section 19(b) of the Securities Exchange Act of 1934 before the
listing and trading of a series of Managed Fund Shares with components that do not
satisfy the criteria set forth in this Rule 5735(b)(1) or components other than those
specified below. Any of the statements or representations regarding (a) the
description of the portfolio or reference assets; (b) limitations on portfolio holdings
or reference assets; (c) dissemination and availability of the reference asset or
intraday indicative values; or (d) the applicability of Nasdaq listing rules specified in
such proposals shall constitute continued listing standards.
(A) Equity — Equity securities include the following: U.S. Component
Stocks (as defined in Rule 5705); Non-U.S. Component Stocks (as defined in
Rule 5705); Exchange Traded Derivative Securities (as defined in Rule 5735(c) (6));
and Linked Securities (as defined in Rule 5710). For Exchange Traded Derivative
Securities and Linked Securities, no more than 25% of the equity weight of the
portfolio shall consist of leveraged and/or inverse leveraged Exchange Traded
Derivative Securities or Linked Securities. The securities defined in Rules 5705, 5710,
and 5735(c)(6), as referenced above, shall include securities listed on another national
securities exchange pursuant to substantially equivalent listing rules. To the extent
that a portfolio includes convertible securities, the equity security into which such
security is converted shall meet the criteria of this Rule 5735(b)(1)(A) after
converting.
(i) U.S. Component Stocks. The component stocks of the equity portion
of a portfolio that are U.S. Component Stocks shall meet the following criteria
initially and on a continuing basis:
(a) Component stocks (excluding Exchange Traded Derivative
Securities and Linked Securities) that in the aggregate account for at least 90% of the
equity weight of the portfolio (excluding such Exchange Traded Derivative Securities
and Linked Securities) each shall have a minimum market value of at least
$75 million;
(b) Component stocks (excluding Exchange Traded Derivative
Securities and Linked Securities) that in the aggregate account for at least 70% of the
equity weight of the portfolio (excluding such Exchange Traded Derivative Securities
and Linked Securities) each shall have a minimum monthly trading volume of
250,000 shares, or minimum notional volume traded per month of $25,000,000,
averaged over the last six months;
(c) The most heavily weighted component stock (excluding Exchange
Traded Derivative Securities and Linked Securities) shall not exceed 30% of the
equity weight of the portfolio, and, to the extent applicable, the five most heavily
weighted component stocks (excluding Exchange Traded Derivative Securities and
Linked Securities) shall not exceed 65% of the equity weight of the portfolio;
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(d) Where the equity portion of the portfolio does not include
Non-U.S. Component Stocks, the equity portion of the portfolio shall include a
minimum of 13 component stocks; provided, however, that there shall be no
minimum number of component stocks if (i) one or more series of Exchange Traded
Derivative Securities or Linked Securities constitute, at least in part, components
underlying a series of Managed Fund Shares, or (ii) one or more series of Exchange
Traded Derivative Securities or Linked Securities account for 100% of the equity
weight of the portfolio of a series of Managed Fund Shares;
(e) Except as provided herein, equity securities in the portfolio shall be
U.S. Component Stocks listed on a national securities exchange and shall be NMS
Stocks as defined in Rule 600 of Regulation NMS under the Securities Exchange Act
of 1934; and
(f) American Depositary Receipts (“ADRs”) in a portfolio may be
exchange-traded or non-exchange-traded. However, no more than 10% of the equity
weight of a portfolio shall consist of non-exchange-traded ADRs.
(ii) Non-U.S. Component Stocks. The component stocks of the equity
portion of a portfolio that are Non-U.S. Component Stocks shall meet the following
criteria initially and on a continuing basis:
(a) Non-U.S. Component Stocks each shall have a minimum market
value of at least $100 million;
(b) Non-U.S. Component Stocks each shall have a minimum global
monthly trading volume of 250,000 shares, or minimum global notional volume
traded per month of $25,000,000, averaged over the last six months;
(c) The most heavily weighted Non-U.S. Component stock shall not
exceed 25% of the equity weight of the portfolio, and, to the extent applicable, the
five most heavily weighted Non-U.S. Component Stocks shall not exceed 60% of the
equity weight of the portfolio;
(d) Where the equity portion of the portfolio includes Non-U.S.
Component Stocks, the equity portion of the portfolio shall include a minimum of
20 component stocks; provided, however, that there shall be no minimum number of
component stocks if (i) one or more series of Exchange Traded Derivative Securities
or Linked Securities constitute, at least in part, components underlying a series of
Managed Fund Shares, or (ii) one or more series of Exchange Traded Derivative
Securities or Linked Securities account for 100% of the equity weight of the portfolio
of a series of Managed Fund Shares; and
(e) Each Non-U.S. Component Stock shall be listed and traded on an
exchange that has last-sale reporting.
(B) Fixed Income — Fixed income securities are debt securities that are
notes, bonds, debentures, or evidence of indebtedness that include, but are not
limited to, U.S. Department of Treasury securities (“Treasury Securities”),
government-sponsored entity securities (“GSE Securities”), municipal securities, trust
preferred securities, supranational debt and debt of a foreign country or a
subdivision thereof, investment grade and high yield corporate debt, bank loans,
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mortgage and asset backed securities, and commercial paper. To the extent that a
portfolio includes convertible securities, the fixed income security into which such
security is converted shall meet the criteria of this Rule 5735(b)(1)(B) after
converting. The components of the fixed income portion of a portfolio shall meet the
following criteria initially and on a continuing basis:
(i) Components that in the aggregate account for at least 75% of the
fixed income weight of the portfolio each shall have a minimum principal amount
outstanding of $100 million or more;
(ii) No component fixed-income security (excluding Treasury Securities
and GSE Securities) shall represent more than 30% of the fixed income weight of the
portfolio, and the five most heavily weighted component fixed income securities in
the portfolio (excluding Treasury Securities and GSE Securities) shall not in the
aggregate account for more than 65% of the fixed income weight of the portfolio;
(iii) An underlying portfolio (excluding exempted securities) that
includes fixed income securities shall include a minimum of 13 non-affiliated issuers,
provided, however, that there shall be no minimum number of non-affiliated issuers
required for fixed income securities if at least 70% of the weight of the portfolio
consists of equity securities as described in Rule 5735(b)(1)(A) above;
(iv) Component securities that in aggregate account for at least 90% of
the fixed income weight of the portfolio must be either: (a) from issuers that are
required to file reports pursuant to Sections 13 and 15(d) of the Securities Exchange
Act of 1934; (b) from issuers that have a worldwide market value of its outstanding
common equity held by non-affiliates of $700 million or more; (c) from issuers that
have outstanding securities that are notes, bonds debentures, or evidence of
indebtedness having a total remaining principal amount of at least $1 billion;
(d) exempted securities as defined in Section 3(a)(12) of the Securities Exchange Act
of 1934; or (e) from issuers that are a government of a foreign country or a political
subdivision of a foreign country; and
(v) Non-agency, non-GSE and privately-issued mortgage-related and
other asset-backed securities components of a portfolio shall not account, in the
aggregate, for more than 20% of the weight of the fixed income portion of the
portfolio.
(C) Cash and Cash Equivalents. Cash equivalents shall include short-term
instruments with maturities of less than 3 months (as described herein). In addition,
a portfolio may hold cash.
(i) There shall be no limitation to the percentage of the portfolio invested
in such holdings.
(ii)

Short-term instruments shall include the following:

(a) U.S. Government securities, including bills, notes, and bonds
differing as to maturity and rates of interest, which are either issued or guaranteed by
the U.S. Treasury or by U.S. Government agencies or instrumentalities;
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(b) certificates of deposit issued against funds deposited in a bank or
savings and loan association;
(c) bankers’ acceptances, which are short-term credit instruments used
to finance commercial transactions;
(d)

repurchase agreements and reverse repurchase agreements;

(e) bank time deposits, which are monies kept on deposit with banks
or savings and loan associations for a stated period of time at a fixed rate of interest;
(f)

commercial paper, which are short-term unsecured promissory

(g)

money market funds.

notes; and

(D) Listed Derivatives. The portfolio may hold listed derivatives, including
futures, options and swaps on commodities, currencies and financial instruments
(e.g., stocks, fixed income, interest rates, and volatility) or a basket or index of any of
the foregoing. There shall be no limitation to the percentage of the portfolio invested
in such holdings, subject to the following requirements:
(i) in the aggregate, at least 90% of the weight of such holdings invested
in futures, exchange-traded options, and listed swaps shall, on both an initial and
continuing basis, consist of futures, options, and swaps for which the Exchange may
obtain information via the Intermarket Surveillance Group (“ISG”), from other
members or affiliates of the ISG, or for which the principal market is a market with
which the Exchange has a comprehensive surveillance sharing agreement. (For
purposes of calculating this limitation, a portfolio’s investment in listed derivatives
will be calculated as the aggregate gross notional value of the listed derivatives.); and
(ii) the aggregate gross notional value of listed derivatives based on any
five or fewer underlying reference assets shall not exceed 65% of the weight of the
portfolio (including gross notional exposures), and the aggregate gross notional value
of listed derivatives based on any single underlying reference asset shall not exceed
30% of the weight of the portfolio (including gross notional exposures).
(E) Over-the-Counter (“OTC”) Derivatives. The portfolio may hold OTC
derivatives, including forwards, options, and swaps on commodities, currencies and
financial instruments (e.g., stocks, fixed income, interest rates, and volatility) or a
basket or index of any of the foregoing; however, on both an initial and continuing
basis, no more than 20% of the assets in the portfolio may be invested in OTC
derivatives. For purposes of calculating this limitation, a portfolio’s investment in
OTC derivatives will be calculated as the aggregate gross notional value of the OTC
derivatives.
(F) To the extent that listed or OTC derivatives are used to gain exposure to
individual equities and/or fixed income securities, or to indexes of equities and/or
indexes of fixed income securities, the aggregate gross notional value of
such exposure shall meet the criteria set forth in Rules 5735(b)(1)(A) and
5735(b)(1)(B), respectively.
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(2) Transactions in Managed Fund Shares will occur throughout Nasdaq’s
trading hours.
(3) Minimum Price Variance. The minimum price variation for quoting and
entry of orders in Managed Fund Shares is $0.01.
(4) Surveillance Procedures. Nasdaq will implement and maintain written
surveillance procedures for Managed Fund Shares.
(5) Creation and Redemption. For Managed Fund Shares based on an
international or global portfolio, the statutory prospectus or the application for
exemption from provisions of the Investment Company Act of 1940 for the series of
Managed Fund Shares must state that such series must comply with the federal
securities laws in accepting securities for deposits and satisfying redemptions with
redemption securities, including that the securities accepted for deposits and the
securities used to satisfy redemption requests are sold in transactions that would be
exempt from registration under the Securities Act of 1933.
(c) Definitions. The following terms as used in the Rules shall, unless the context
otherwise requires, have the meanings herein specified:
(1) Managed Fund Share. The term “Managed Fund Share” means a security
that (a) represents an interest in a registered investment company (“Investment
Company”) organized as an open-end management investment company or similar
entity, that invests in a portfolio of securities selected by the Investment Company’s
investment adviser consistent with the Investment Company’s investment objectives
and policies; (b) is issued in a specified aggregate minimum number in return for a
deposit of a specified portfolio of securities and/or a cash amount with a value equal
to the next determined net asset value; and (c) when aggregated in the same specified
minimum number, may be redeemed at a holder’s request, which holder will be paid a
specified portfolio of securities and/or cash with a value equal to the next determined
net asset value.
(2) Disclosed Portfolio. The term “Disclosed Portfolio” means the identities
and quantities of the securities and other assets held by the Investment Company
that will form the basis for the Investment Company’s calculation of net asset value
at the end of the business day. The website for each series of Managed Fund Shares
shall disclose the following information regarding the Disclosed Portfolio, to the
extent applicable:
(A)

ticker symbol;

(B)

CUSIP or other identifier;

(C)

description of the holding;

(D) with respect to holdings in derivatives, the identity of the security,
commodity, index or other asset upon which the derivative is based;
(E)

the strike price for any options;

(F)

the quantity of each security or other asset held as measured by;
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par value,

(ii)

notional value,

(iii)

number of shares,

(iv)

number of contracts, and

(v)

number of units;

(G)

maturity date;

(H)

coupon rate;

(I)

effective date;

(J)

market value; and

(K)
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percentage weighting of the holding in the portfolio.

(3) Intraday Indicative Value. The term “Intraday Indicative Value” is the
estimated indicative value of a Managed Fund Share based on current information
regarding the value of the securities and other assets in the Disclosed Portfolio.
(4) Reporting Authority. The term “Reporting Authority” in respect of a
particular series of Managed Fund Shares means Nasdaq, an institution, or a
reporting service designated by Nasdaq or by the exchange that lists a particular
series of Managed Fund Shares (if Nasdaq is trading such series pursuant to unlisted
trading privileges) as the official source for calculating and reporting information
relating to such series, including, but not limited to, the Intraday Indicative Value; the
Disclosed Portfolio; the amount of any cash distribution to holders of Managed
Fund Shares, net asset value, or other information relating to the issuance,
redemption or trading of Managed Fund Shares. A series of Managed Fund Shares
may have more than one Reporting Authority, each having different functions.
(5) Normal Market Conditions. The term “normal market conditions”
includes, but is not limited to, the absence of trading halts in the applicable financial
markets generally; operational issues (e.g., systems failure) causing dissemination of
inaccurate market information; or force majeure type events such as a natural or
man-made disaster, act of God, armed conflict, act of terrorism, riot or labor
disruption, or any similar intervening circumstance.
(6) Exchange Traded Derivative Securities. The term “Exchange Traded
Derivative Securities” means the securities described in Nasdaq Rules 5705(a)
(Portfolio Depository Receipts); 5705(b) (Index Fund Shares); 5720 (Trust Issued
Receipts); 5711(d) (Commodity-Based Trust Shares); 5711(e) (Currency Trust
Shares); 5711(f) (Commodity Index Trust Shares); 5711(g) (Commodity Futures
Trust Shares); 5711(h) (Partnership Units); 5711(i) (Trust Units); 5735 (Managed
Fund Shares); and 5711(j) (Managed Trust Securities).
(d) Initial and Continued Listing — Managed Fund Shares will be listed and
traded on Nasdaq subject to application of the following criteria:
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(1) Initial Listing — Each series of Managed Fund Shares will be listed and
traded on Nasdaq subject to application of the following initial listing criteria:
(A) For each series, Nasdaq will establish a minimum number of Managed
Fund Shares required to be outstanding at the time of commencement of trading on
Nasdaq.
(B) Nasdaq will obtain a representation from the issuer of each series of
Managed Fund Shares that the net asset value per share for the series will be
calculated daily and that the net asset value and the Disclosed Portfolio will be made
available to all market participants at the same time.
(C) All Managed Fund Shares shall have a stated investment objective,
which shall be adhered to under normal market conditions.
(2) Continued Listing — Each series of Managed Fund Shares will be listed
and traded on Nasdaq subject to application of the following continued listing
criteria:
(A) Intraday Indicative Value. The Intraday Indicative Value for Managed
Fund Shares will be widely disseminated by one or more major market data vendors
at least every 15 seconds during the Regular Market Session (as defined in Nasdaq
Rule 4120(b)).
(B)

Disclosed Portfolio.

(i) The Disclosed Portfolio will be disseminated at least once daily and
will be made available to all market participants at the same time.
(ii) The Reporting Authority that provides the Disclosed Portfolio must
implement and maintain, or be subject to, procedures designed to prevent the use
and dissemination of material non-public information regarding the actual
components of the portfolio.
(C) Suspension of trading or removal. Nasdaq will consider the suspension
of trading in, and will initiate delisting proceedings under the Rule 5800 Series of, a
series of Managed Fund Shares under any of the following circumstances:
(i) if, following the initial twelve-month period after commencement of
trading on Nasdaq of a series of Managed Fund Shares, there are fewer than
50 beneficial holders of the series of Managed Fund Shares;
(ii) if the an interruption to the dissemination of value of the Intraday
Indicative Value persists past the trading day in which it occurred or is no longer
calculated or available or the Disclosed Portfolio is not made available to all market
participants at the same time;
(iii) if the Investment Company issuing the Managed Fund Shares has
failed to file any filings required by the Commission or if Nasdaq is aware that the
Investment Company is not in compliance with the conditions of any exemptive
order or no-action relief granted by the Commission to the Investment Company
with respect to the series of Managed Fund Shares;

IV.B. Nasdaq Stock Market LLC Generic Listing Standards

298

(iv) if the series of Managed Fund Shares is not in compliance with any
statements or representations included in the applicable rule proposal under
Section 19(b) regarding: (a) the description of the portfolio or reference assets;
(b) limitations on portfolio holdings or reference assets; (c) dissemination and
availability of the reference asset or intraday indicative values; or (d) the applicability
of Nasdaq listing rules specified in such proposals;
(v) if any of the requirements set forth in this rule are not continuously
maintained; or
(vi) if such other event shall occur or condition exists which, in the
opinion of Nasdaq, makes further dealings on Nasdaq inadvisable.
(D) Trading Halt. If the Intraday Indicative Value of a series of Managed
Fund Shares is not being disseminated as required, Nasdaq may halt trading during
the day in which the interruption to the dissemination of the Intraday Indicative
Value occurs. If the interruption to the dissemination of the Intraday Indicative
Value persists past the trading day in which it occurred, Nasdaq will halt trading no
later than the beginning of the trading day following the interruption. In addition, if
Nasdaq becomes aware that the net asset value or the Disclosed Portfolio with
respect to a series of Managed Fund Shares is not disseminated to all market
participants at the same time, it will halt trading in such series until such time as the
net asset value or the Disclosed Portfolio is available to all market participants.
(E) Termination. Upon termination of an Investment Company, Nasdaq
requires that Managed Fund Shares issued in connection with such entity be
removed from listing on Nasdaq.
(F) Voting. Voting rights shall be as set forth in the applicable Investment
Company prospectus.
(e) Limitation of Liability. Neither Nasdaq, the Reporting Authority, nor any
agent of Nasdaq shall have any liability for damages, claims, losses or expenses
caused by any errors, omissions, or delays in calculating or disseminating any current
portfolio value; the current value of the portfolio of securities required to be
deposited to the open-end management investment company in connection with
issuance of Managed Fund Shares; the amount of any dividend equivalent payment
or cash distribution to holders of Managed Fund Shares; net asset value; or other
information relating to the purchase, redemption, or trading of Managed
Fund Shares, resulting from any negligent act or omission by Nasdaq, the Reporting
Authority or any agent of Nasdaq, or any act, condition, or cause beyond the
reasonable control of Nasdaq, its agent, or the Reporting Authority, including, but
not limited to, an act of God; fire; flood; extraordinary weather conditions; war;
insurrection; riot; strike; accident; action of government; communications or power
failure; equipment or software malfunction; or any error, omission, or delay in the
reports of transactions in one or more underlying securities.
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(f) Disclosures. The provisions of this subparagraph apply only to series of
Managed Fund Shares that are the subject of an order by the Securities and
Exchange Commission exempting such series from certain prospectus delivery
requirements under Section 24(d) of the Investment Company Act of 1940 and are
not otherwise subject to prospectus delivery requirements under the Securities Act of
1933. Nasdaq will inform its members regarding application of these provisions of
this subparagraph to a particular series of Managed Fund Shares by means of an
information circular prior to commencement of trading in such series.
Nasdaq requires that members provide to all purchasers of a series of Managed
Fund Shares a written description of the terms and characteristics of those securities,
in a form prepared by the open-end management investment company issuing such
securities, not later than the time a confirmation of the first transaction in such series
is delivered to such purchaser. In addition, members shall include such a written
description with any sales material relating to a series of Managed Fund Shares that
is provided to customers or the public. Any other written materials provided by a
member to customers or the public making specific reference to a series of Managed
Fund Shares as an investment vehicle must include a statement in substantially the
following form: “A circular describing the terms and characteristics of (the series of
Managed Fund Shares) has been prepared by the (open-end management investment
company name) and is available from your broker. It is recommended that you obtain
and review such circular before purchasing (the series of Managed Fund Shares).”
A member carrying an omnibus account for a non-member broker-dealer is
required to inform such non-member that execution of an order to purchase a series
of Managed Fund Shares for such omnibus account will be deemed to constitute
agreement by the non-member to make such written description available to its
customers on the same terms as are directly applicable to members under this rule.
Upon request of a customer, a member shall also provide a prospectus for the
particular series of Managed Fund Shares.
(g) If the investment adviser to the Investment Company issuing Managed
Fund Shares is affiliated with a broker-dealer, such investment adviser shall erect and
maintain a “fire wall” between the investment adviser and the broker-dealer with
respect to access to information concerning the composition and/or changes to such
Investment Company portfolio. Personnel who make decisions on the Investment
Company’s portfolio composition must be subject to procedures designed to prevent
the use and dissemination of material nonpublic information regarding the applicable
Investment Company portfolio.
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Rule 5.2-E(j)(3). Investment Company Units
The Exchange will consider for trading, whether by listing or pursuant to unlisted
trading privileges, units of trading (“Units”) that meet the criteria of this Rule. A
Unit is a security that represents an interest in a registered investment company
(“Investment Company”) that could be organized as a unit investment trust, an
open-end management investment company, or a similar entity. The term “US
Component Stock” shall mean an equity security that is registered under
Sections 12(b) or 12(g) of the Securities Exchange Act of 1934 or an American
Depositary Receipt, the underlying equity security of which is registered under
Sections 12(b) or 12(g) of the Securities Exchange Act of 1934. The term “Non-US
Component Stock” shall mean an equity security that is not registered under
Sections 12(b) or 12(g) of the Securities Exchange Act of 1934 and that is issued by
an entity that (a) is not organized, domiciled or incorporated in the United States,
and (b) is an operating company (including Real Estate Investment Trusts (REITS)
and income trusts, but excluding investment trusts, unit trusts, mutual funds, and
derivatives).
The Exchange may submit a rule filing pursuant to Section 19(b) of the Securities
Exchange Act of 1934 to permit the listing and trading of a series of Units that do
not otherwise meet the standards set forth below. All statements or representations
contained in such rule filing regarding (a) the description of the index, portfolio or
reference asset, (b) limitations on index or portfolio holdings or reference assets, or
(c) the applicability of Exchange listing rules specified in such rule filing will
constitute continued listing requirements. An issuer of such securities must notify the
Exchange of any failure to comply with such continued listing requirements. If a
series of Units does not satisfy these requirements, the Exchange may halt trading in
the securities and will initiate delisting proceedings pursuant to Rule 5.5-E(m).
(A)
(i)

Unit Listing Standards
The Investment Company must:

(a) hold securities (including fixed income securities) comprising, or
otherwise based on or representing an interest in, an index or portfolio or securities;
or
(b) hold securities in another registered investment company that holds
securities as described in (a) above. An index or portfolio may be revised as necessary
or appropriate to maintain the quality and character of the index or portfolio.
(ii) The Investment Company must issue Units in a specified aggregate
number in return for a deposit (the “Deposit”) consisting of either:
(a) a specified number of shares of securities (and, if applicable, a specified
portfolio of fixed income securities) that comprise the index or portfolio, or are
otherwise based on or represent an investment in securities comprising such index or
portfolio, and/or a cash amount; or
(b) shares of a registered investment company, as described in subsection
(A)(i)(a) above, and/or a cash amount.
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(iii) Units must be redeemable, directly or indirectly, from the Investment
Company for securities (including fixed income securities) and/or cash then
comprising the Deposit. Units must pay holders periodic cash payments
corresponding to the regular cash dividends or distributions declared with respect to
the securities held by the Investment Company, less applicable expenses and charges.
(iv) The minimum number of Units required to be outstanding at the
commencement of trading is set forth in Commentary .01 paragraph (d) of this Rule.
(v) The Exchange will obtain a representation from the issuer of each series of
Units that the net asset value per share for the series will be calculated daily and will
be made available to all market participants at the same time.
(B) Underlying Indices and Portfolios. The Exchange may trade, whether by
listing or pursuant to unlisted trading privileges, specified series of Units, with each
Series based on a specified index or portfolio of securities. The value of the index or
portfolio must be calculated and disseminated to the public at least once per business
day; provided that, if the securities representing at least half the value of the index or
portfolio are securities of a single country other than the United States, then the
value of the index or portfolio may be calculated and disseminated to the public at
least once per business day in that country.
(C) Form of Certificates.
a single global certificate.

Units may be either certified or issued in the form of

(D) Limitation of Liability of the Exchange. Neither the Exchange, the
Reporting Authority nor any agent of the Exchange shall have any liability for
damages, claims, losses or expenses caused by any errors, omissions, or delays in
calculating or disseminating any current index or portfolio value the current value of
the portfolio of securities required to be deposited to the open-end management
investment company; the amount of any dividend equivalent payment or cash
distribution to holders of Units; net asset value; or other information relating to the
creation, redemption or trading of Units, resulting from any negligent act or
omission by the Exchange, or the Reporting Authority, or any agent of the Exchange,
or any act, condition or cause beyond the reasonable control of the Exchange or its
agent, or the Reporting Authority, including, but not limited to, an act of God; fire;
flood; extraordinary weather conditions; war; insurrection; riot; strike; accident;
action of government; communications or power failure; equipment or software
malfunction; or any error, omission or delay in the reporting of transactions in one
or more underlying securities. The Exchange makes no warranty, express or implied,
as to results to be obtained by any person or entity from the use of Units or any
underlying index or data included therein and the Exchange makes no express or
implied warranties, and disclaims all warranties of merchantability or fitness for a
particular purpose with respect to Units or any underlying index or data included
therein. This limitation of liability shall be in addition to any other limitation
contained in the Exchange’s Bylaws and Rules.
Commentary:
.01 Equity. The Exchange may approve a series of Units for listing and/or
trading (including pursuant to unlisted trading privileges) pursuant to Rule 19b-4(e)
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under the Securities Exchange Act of 1934. Units listed pursuant to Rule 19b-4(e)
shall satisfy the criteria set forth in (a)(A), (B) or (C) and (b), (c) and (f) through
(h) below on an initial and continued listing basis, provided further, that the
Exchange may not so approve a series of Units that are issued by an open-end
management investment company that seeks to provide investment results, before
fees and expenses, in an amount that exceeds -300% of the percentage performance
on a given day of a particular domestic equity, international or global equity
securities index.
(a) Eligibility Criteria for index Components.
(A) US index or portfolio. Components of an index or portfolio of (a) only
US Component Stocks or (b) US Component Stocks and cash underlying a series of
Units listed pursuant to Rule 19b-4(e) under the Securities Exchange Act of 1934
shall meet the following criteria on an initial and continued listing basis:
(1) Component stocks (excluding Units and securities defined in Section 2
of Rule 8-E, collectively, “Derivative Securities Products’) that in the aggregate
account for at least 90% of the weight of the US Component Stocks portion of the
index or portfolio (excluding such Derivative Securities Products) each shall have a
minimum market value of at least $75 million;
(2) Component stocks (excluding Derivative Securities Products) that in the
aggregate account for at least 70% of the US Component Stocks portion of the
weight of the index or portfolio (excluding such Derivative Securities Products) each
shall have a minimum monthly trading volume of 250,000 shares, or minimum
notional volume traded per month of $25,000,000, averaged over the last six months;
(3) The most heavily weighted component stock (excluding Derivative
Securities Products) shall not exceed 30% of the US Component Stocks portion of
the weight of the index or portfolio, and, to the extent applicable, the five most
heavily weighted component stocks (excluding Derivative Securities Products) shall
not exceed 65% of the US Component Stocks portion of the weight of the index or
portfolio;
(4) The index or portfolio shall include a minimum of 13 component
stocks; provided, however, that there shall be no minimum number of component
stocks if (a) one or more series of Units or Portfolio Depositary Receipts constitute,
at least in part, components underlying a series of Units, or (b) one or more series of
Derivative Securities Products account for 100% of the US Component Stocks
portion of the weight of the index or portfolio; and
(5) All securities in the index or portfolio shall be US Component Stocks
listed on a national securities exchange and shall be NMS Stocks as defined in
Rule 600 of Regulation NMS under the Securities Exchange Act of 1934.
(B) International or global index or portfolio. Components of an index or
portfolio underlying a series of Units listed pursuant to Rule 19b-4(e) under the
Securities Exchange Act of 1934 that consist of (a) only Non-US Component Stocks,
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(b) Non-US Component Stocks and cash, (c) both US Component Stocks and
Non-US Component Stocks, or (d) US Component Stocks, Non-US Component
Stocks and cash shall meet the following criteria on an initial and continued listing
basis:
(1) Component stocks (excluding Derivative Securities Products) that in the
aggregate account for at least 90% of the weight of the US and Non-US Component
Stocks portions of the index or portfolio (excluding such Derivative Securities
Products) each shall have a minimum market value of at least $100 million;
(2) Component stocks (excluding Derivative Securities Products) that in the
aggregate account for at least 70% of the US and Non-US Component Stocks
portions of the weight of the index or portfolio (excluding such Derivative Securities
Products) each shall have a minimum global monthly trading volume of 250,000
shares, or minimum global notional volume traded per month of $25,000,000,
averaged over the last six months;
(3) The most heavily weighted component stock (excluding Derivative
Securities Products) shall not exceed 25% of the combined US and Non-US
Component Stocks portions of the weight of the index or portfolio, and, to the
extent applicable, the five most heavily weighted component stocks (excluding
Derivative Securities Products) shall not exceed 60% of the combined US and
Non-US Component Stocks portions of the weight of the index or portfolio;
(4) The index or portfolio shall include a minimum of 20 component
stocks; provided, however, that there shall be no minimum number of component
stocks if (a) one or more series of Units or Portfolio Depositary Receipts constitute,
at least in part, components underlying a series of Units, or (b) one or more series of
Derivative Securities Products account for 100% of the weight of the combined US
and Non-US Component Stocks portions of the index or portfolio; and
(5) Each US Component Stock shall be listed on a national securities
exchange and shall be an NMS Stock as defined in Rule 600 of Regulation NMS
under the Securities Exchange Act of 1934, and each Non-US Component Stock
shall be listed and traded on an exchange that has last-sale reporting.
(C) Index or portfolio approved in connection with options or other derivative
securities. For the initial and continued listing of a series of Units pursuant to
Rule 19b-4(e) under the Securities Exchange Act of 1934, the index or portfolio
underlying the series of Units shall have been reviewed and approved for trading of
options, Portfolio Depositary Receipts, Units, Index-Linked Exchangeable Notes or
Index-Linked Securities by the Securities and Exchange Commission under
Section 19(b) of the Securities Exchange Act of 1934 and rules thereunder and the
conditions set forth in the Securities and Exchange Commission’s approval order,
including comprehensive surveillance sharing agreements with respect to Non-US
Component Stocks and the requirements regarding dissemination of information,
must continue to be satisfied. On an initial and continued listing basis, each
component stock of the index or portfolio shall be either (i) a US Component Stock
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that is listed on a national securities exchange and is an NMS Stock as defined in
Rule 600 of Regulation NMS under the Securities Exchange Act of 1934, or (ii) a
Non-US Component Stock that is listed and traded on an exchange that has last-sale
reporting.
(b) Index Methodology and Calculation.
(1) If the index is maintained by a broker-dealer or fund advisor, the
broker-dealer or fund advisor shall erect and maintain a “firewall” around the
personnel who have access to information concerning changes and adjustments to the
index and the index shall be calculated by a third party who is not a broker-dealer or
fund advisor. In addition, any advisory committee, supervisory board, or similar
entity that advises a Reporting Authority or that makes decisions on the index or
portfolio composition, methodology and related matters, must implement and
maintain, or be subject to, procedures designed to prevent the use and dissemination
of material non-public information regarding the applicable index; and
(2) The current index value for Units listed pursuant to (a) Commentary
.01(a)(A) above will be widely disseminated by one or more major market data
vendors at least every 15 seconds during the Core Trading Session (as defined in
NYSE Arca Rule 7.34-E); (b) Commentary .01(a)(B) above will be widely
disseminated by one or more major market data vendors at least every 60 seconds
during the Core Trading Session; or (c) Commentary .01(a)(C) above will be widely
disseminated during the Core Trading Session by one or more major market data
vendors at least every 15 seconds with respect to indexes containing only US
Component Stocks and at least every 60 seconds with respect to indexes containing
Non-US Component Stocks. If the official index value does not change during some
or all of the period when trading is occurring on the NYSE Arca Marketplace (for
example, for indexes of Non-US Component Stocks because of time zone differences
or holidays in the countries where such indexes’ component stocks trade), then the
last calculated official index value must remain available throughout NYSE Arca
Marketplace trading hours.
(c) Disseminated information. One or more major market data vendors will
disseminate for each series of Units listed or traded on the Exchange an estimate,
updated at least every 15 seconds during the Core Trading Session, of the value in
U.S. dollars of a share of each series (the “Intraday Indicative Value”). The
“Intraday Indicative Value” may be based, for example, upon current information
regarding the required deposit of securities and cash amount to permit creation of
new shares of the series or upon the index value. The Intraday Indicative Value will
be updated at least every 15 seconds during the Core Trading Session to reflect
changes in the exchange rate between the U.S. dollar and the currency in which any
component stock is denominated. If the Intraday Indicative Value does not change
during some or all of the period when trading is occurring on the NYSE Arca
Marketplace, then the last official calculated Intraday Indicative Value must remain
available throughout NYSE Arca Marketplace trading hours.
(d) Initial Shares Outstanding. A minimum of 100,000 shares of a series of
Units is required to be outstanding at commencement of trading.
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(e) Hours of Trading. The hours of trading for series of Units are the same as
those provided in Rule 7.34-E(a). (1) Surveillance Procedures. The Exchange will
implement written surveillance procedures for Units.
(g) Disclosures. The provisions of this subparagraph apply only to series of
Units that are the subject of an order by the Securities and Exchange Commission
exempting such series from certain prospectus delivery requirements under
Section 24(d) of the Investment Company Act of 1940 and are not otherwise subject
to prospectus delivery requirements under the Securities Act of 1933. The Exchange
will inform ETP Holders regarding application of these provisions of this
subparagraph to a particular series of Units by means of an information circular
prior to commencement of trading in such series.
The Exchange requires that ETP Holders provide to all purchasers of a series of
Units a written description of the terms and characteristics of those securities, in a
form approved by the Exchange or prepared by the open-end management
investment company issuing such securities, not later than the time a confirmation of
the first transaction in such series is delivered to such purchaser. In addition, ETP
Holders shall include such a written description with any sales material relating to a
series of Units that is provided to customers or the public. Any other written
materials provided by an ETP Holder to customers or the public making specific
reference to a series of Units as an investment vehicle must include a statement in
substantially the following form: “A circular describing the terms and characteristics
of (the series of Units) has been prepared by the (open-end management investment
company name) and is available from your broker. It is recommended that you obtain
and review such circular before purchasing (the series of Units).”
An ETP Holder carrying an omnibus account for a non-ETP Holder is required
to inform such non-ETP Holder that execution of an order to purchase a series of
Units for such omnibus account will be deemed to constitute agreement by the
non-ETP Holder to make such written description available to its customers on the
same terms as are directly applicable to ETP Holders under this rule.
Upon request of a customer, an ETP Holder shall also provide a prospectus for
the particular series of Units.
(h) Creation and Redemption. For Units listed pursuant to Commentary
.01(a)(B) or (C) above, the statutory prospectus or the application for exemption
from provisions of the Investment Company Act of 1940 for the series of Units must
state that the series of Units must comply with the federal securities laws in accepting
securities for deposits and satisfying redemptions with redemption securities,
including that the securities accepted for deposits and the securities used to satisfy
redemption requests are sold in transactions that would be exempt from registration
under the Securities Act of 1933.
.02 Fixed Income. Fixed Income Securities are debt securities that are notes,
bonds, debentures or evidence of indebtedness that include, but are not limited to,
U.S. Department of Treasury securities (“Treasury Securities”),
government-sponsored entity securities (“GSE Securities”), municipal securities, trust
preferred securities, supranational debt and debt of a foreign country or a
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subdivision thereof. The Exchange may approve a series of Units based on Fixed
Income Securities for listing and pursuant to Rule 19b-4(e) under the Securities
Exchange Act of 1934 provided such portfolio or index (i) has been reviewed and
approved for the trading of options, Units, Portfolio Depository Receipts,
Index-Linked Exchangeable Notes or Index-Linked Securities by the Commission
under Section 19(b) of the Securities Exchange Act of 1934 and rules thereunder and
the conditions set forth in the Commission’s approval order, continue to be satisfied
or (ii) satisfy the following criteria, and provided further, that the Exchange may not
so approve a series of Units that are issued by an open-end management investment
company that seeks to provide investment results, before fees and expenses, in an
amount that exceeds -300% of the percentage performance on a given day of a
particular Fixed Income Securities index. Units listed pursuant to Rule 19b-4(e) shall
satisfy the criteria set forth in (a) through (c), (f) and (g) below on an initial and
continued listing basis.
(a) Eligibility Criteria for index Components. Components of an index or
portfolio underlying a series of Units listed pursuant to Rule 19b-4(e) under the
Securities Exchange Act of 1934 shall meet the following criteria on an initial and
continued listing basis:
(1) The index or portfolio must consist of (a) only Fixed Income Securities or
(b) Fixed Income Securities and cash;
(2) Fixed Income Security components that in aggregate account for at least
75% of the Fixed Income Securities portion of the weight of the index or portfolio
each shall have a minimum original principal amount outstanding of $100 million or
more;
(3) A component may be a convertible security, however, once the convertible
security component converts to the underlying equity security, the component is
removed from the index or portfolio;
(4) No component fixed-income security (excluding Treasury Securities and
GSE Securities) shall represent more than 30% of the Fixed Income Securities
portion of the weight of the index or portfolio, and the five most heavily weighted
component fixed-income securities in the index or portfolio shall not in the aggregate
account for more than 65% of the Fixed Income Securities portion of the weight of
the index or portfolio;
(5) An underlying index or portfolio (excluding one consisting entirely of
exempted securities) must include a minimum of 13 non-affiliated issuers; and
(6) Component securities that in aggregate account for at least 90% of the
Fixed Income Securities portion of the weight of the index or portfolio must be
either a) from issuers that are required to file reports pursuant to Sections 13 and
15(d) of the Securities Exchange Act of 1934; b) from issuers that have a worldwide
market value of its outstanding common equity held by non-affiliates of $700 million
or more; c) from issuers that have outstanding securities that are notes, bonds
debentures, or evidence of indebtedness having a total remaining principal amount of
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at least $1 billion; d) exempted securities as defined in Section 3(a)(12) of the
Securities Exchange Act of 1934; ore) from issuers that are a government of a foreign
country or a political subdivision of a foreign country.
(b) Index Methodology and Calculation.
(i) If the index is maintained by a broker-dealer or fund advisor, the
broker-dealer or fund advisor shall erect and maintain a “firewall” around the
personnel who have access to information concerning changes and adjustments to the
index;
(ii) The current index value for Units listed pursuant to Commentary .02(a)
above will be widely disseminated by one or more major market data vendors at least
once per day and if the index value does not change during some or all of the period
when trading is occurring on the NYSE Arca Marketplace, the last official calculated
index value must remain available throughout NYSE Arca Marketplace trading
hours; and
(iii) Any advisory committee, supervisory board, or similar entity that advises
a Reporting Authority or that makes decisions on the index composition,
methodology and related matters, must implement and maintain, or be subject to,
procedures designed to prevent the use and dissemination of material non-public
information regarding the applicable index.
(c) Disseminated Information. One or more major market data vendors shall
disseminate for each series of Units listed pursuant to Commentary .02(a) above an
estimate, updated at least every 15 seconds during the Core Trading Session, of the
value of a share of each series (tie “Intraday Indicative Value”). The Intraday
Indicative Value may be based, for example, upon current information regarding the
required deposit of securities and cash amount to permit creation of new shares of
the series or upon the index value. The Intraday Indicative Value may be calculated
by the Exchange or by an independent third party throughout the day using prices
obtained from independent market data providers or other independent pricing
sources such as a broker-dealer or price evaluation services. If the Intraday Indicative
Value does not change during some or all of the period when trading is occurring on
the NYSE Arca Marketplace, then the last official calculated Intraday Indicative
Value must remain available throughout NYSE Arca Marketplace trading hours.
(d) Initial Shares Outstanding. The provisions of Commentary .01(d) above
shall apply to series of Units listed pursuant to Commentary .02(a) above.
(e) Hours of Trading. The provisions of Commentary .01(e) above shall apply
to series of Units listed pursuant to Commentary .02(a) above.
(f) Surveillance Procedures. The provisions of Commentary .01(f) above shall
apply to series of Units based on Fixed Income Securities that are listed and/or
traded pursuant to UTP.
(g) Disclosures. The provisions of Commentary .01(g) above will apply to series
of Units based on Fixed Income Securities.
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.03 The Exchange may approve a series of Units based on a combination of
indexes or an index or portfolio of component securities representing the U.S. or
domestic equity market, the international equity market, and the fixed income
market for listing and trading pursuant to Rule 19b-4(e) under the Securities
Exchange Act of 1934 provided (i) such portfolio or combination of indexes have
been reviewed and approved for the trading of options, Units, Portfolio Depository
Receipts, Index-Linked Exchangeable Notes or Index-Linked Securities by the
Commission under Section 19(b) of the Securities Exchange Act of 1934 and rules
thereunder and the conditions set forth in the Commission’s approval order continue
to be satisfied or (ii) each index or portfolio of equity and fixed income component
securities separately meet either the criteria set forth in Commentary .01(a) or .02(a)
above, and provided further, that the Exchange may not so approve a series of Units
that is issued by an open-end management investment company that seeks to provide
investment results, before fees and expenses, in an amount that exceeds -300% of
the percentage performance on a given day of a particular domestic equity,
international or global equity securities index or Fixed Income Securities index or a
combination thereof. Units listed pursuant to Rule 19b-4(e) shall satisfy the criteria
set forth in (a) below and in Commentary .01 (c) and (f) – (g) on an initial and
continued listing basis.
(a) Index Methodology and Calculation
(i) If the index is maintained by a broker-dealer or fund advisor, the
broker-dealer or fund advisor shall erect and maintain a “firewall” around the
personnel who have access to information concerning changes and adjustments to the
index;
(ii) The current composite index value for Units listed pursuant to
Commentary .01(a) or .02(a) above shall be widely disseminated by one or more
major market data vendors at least once every 15 seconds during the Core Trading
Session, provided however, that (a) with respect to the Non-US Component Stocks
of the combination index, the impact on the index is only required to be updated at
least every 60 seconds during the Core Trading Session, and (b) with respect to the
fixed income components of the combination index, the impact on the index is only
required to be updated at least once each day; and
(iii) Any advisory committee, supervisory board, or similar entity that advises
a Reporting Authority or that makes decisions on the index composition,
methodology and related matters, must implement and maintain, or be subject to,
procedures designed to prevent the use and dissemination of material non-public
information regarding the applicable index.
(b) Other Applicable Provisions. The provisions of Commentary .01(c)-(h) shall
also apply to series of Units based on a combination of indexes or an index or
portfolio of component securities representing the U.S. or domestic equity market,
the international equity market, and the fixed income market.
.04 The provisions of this Commentary apply only to series of Units that are
issued by an open-end management investment company that (i) seeks to provide
investment results, before fees and expenses, that correspond to a specific multiple of
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the percentage performance on a given day of a particular domestic equity,
international or global equity securities index or Fixed Income Securities index or a
combination thereof (“Multiple Fund Shares”) or (ii) seeks to provide investment
results, before fees and expenses, that correspond inversely up to -300% of
the percentage performance on a given day of a particular domestic equity,
international or global equity securities index or Fixed Income Securities index or a
combination thereof (“Inverse Fund Shares”). For the initial and continued listing of
Multiple Fund Shares and/or Inverse Fund Shares, the following requirements must
be adhered to:
(a) Daily public Web site disclosure of portfolio holdings that will form the basis
for the calculation of the net asset value by the issuer of a series of Multiple
Fund Shares or Inverse Fund Shares, including, as applicable, the following
instruments:
(i)

The identity and number of shares held of each specific equity security;

(ii)

The identity and amount held of each specific Fixed Income Security;

(iii) The specific types of financial instruments, including, but not limited to,
stock index futures contracts; options on futures contracts; options on securities and
indices; equity caps, collars and floors; swap agreements; forward contracts; and
repurchase agreements (the “Financial Instruments”) and characteristics of such
Financial Instruments; and
(iv)

Cash equivalents and the amount of cash held in the portfolio.

(b) If the Exchange becomes aware that the net asset value related to a Multiple
Fund Share or Inverse Fund Share is not being disseminated to all market
participants at the same time or the daily public Web site disclosure of portfolio
holdings does not occur, the Exchange shall halt trading in such series of Multiple
Fund Shares or Inverse Fund Shares, as appropriate. The Exchange may resume
trading in such Fund Shares only when the net asset value is disseminated to all
market participants at the same time or the daily public Web site disclosure of
portfolio holdings occurs, as appropriate.
Adopted: August 17, 2017 (NYSEArca-2017-40).
History of predecessor NYSE Arca Equities Rule: July 12, 2002 (PCX-02-35),
October 20, 2003 (PCX-03-41); November 28 and 29, 2005 (PCX-2005-66 and
PCX-2005-108); November 29, 2005 (PCX-2005-1013); April 7, 2006 (PCX-2006-24);
June 12, 2006 (NYSEArca-2006-22); September 22, 2006 (NYSEArca-2006-61);
March 27, 2007 (NYSEArca-2007-14); April 12, 2007 (NYSEArca-2006-86); May 17,
2007 (NYSEArca-2007-36); October 9, 2007 (NYSEArca-2007-73); May 1, 2006
(NYSEArca-2006-29); October 21, 20013 (NYSEArca-20013-139); December 24,
2009 (NYSEArca-2009-101); April 23, 2010 (SR-NYSEArca-2010-36); May 29, 2012
(NYSEArca-2012-46); March 9, 2017 (NYSEArca-2017-01); May 25, 2017
(NYSEArca-2017-30).
Rule 8.600-E. Managed Fund Shares
(a) The Exchange will consider for trading, whether by listing or pursuant to
unlisted trading privileges, Managed Fund Shares that meet the criteria of this Rule.
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(b) Applicability. This Rule is applicable only to Managed Fund Shares. Except
to the extent inconsistent with this Rule, or unless the context otherwise requires, the
rules and procedures of the Board of Directors shall be applicable to the trading on
the Exchange of such securities. Managed Fund Shares are included within the
definition of “security” or “securities” as such terms are used in the Rules of the
Exchange.
(c) Definitions. The following terms as used in the Rules shall, unless the
context otherwise requires, have the meanings herein specified:
(1) Managed Fund Share. The term “Managed Fund Share” means a security
that (a) represents an interest in a registered investment company (“Investment
Company”) organized as an open-end management investment company or similar
entity, that invests in a portfolio of securities selected by the Investment Company’s
investment adviser consistent with the Investment Company’s investment objectives
and policies; (b) is issued in a specified aggregate minimum number in return for a
deposit of a specified portfolio of securities and/or a cash amount with a value equal
to the next determined net asset value; and (c) when aggregated in the same specified
minimum number, may be redeemed at a holder’s request, which holder will be paid a
specified portfolio of securities and/or cash with a value equal to the next determined
net asset value.
(2) Disclosed Portfolio. The term “Disclosed Portfolio” means the identities
and quantities of the securities and other assets held by the Investment Company
that will form the basis for the Investment Company’s calculation of net asset value
at the end of the business day. The website for each series of Managed Fund Shares
shall disclose the following information regarding the Disclosed Portfolio, to the
extent applicable:
(A)

ticker symbol;

(B)

CUSIP or other identifier;

(C)

description of the holding;

(D) with respect to holdings in derivatives, the identity of the security,
commodity, index or other asset upon which the derivative is based;
(E)

the strike price for any options;

(F)

the quantity of each security or other asset held as measured by:

(i)

par value,

(ii)

notional value,

(iii)

number of shares,

(iv)

number of contracts, and

(v)

number of units;

(G)

maturity date;

(H)

coupon rate;
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percentage weighting of the holding in the portfolio.

(3) Portfolio Indicative Value. The term “Portfolio Indicative Value” is the
estimated indicative value of a Managed Fund Share based on current information
regarding the value of the securities and other assets in the Disclosed Portfolio.
(4) Reporting Authority. The term “Reporting Authority” in respect of a
particular series of Managed Fund Shares means the Exchange, an institution, or a
reporting service designated by the Exchange or by the exchange that lists a
particular series of Managed Fund Shares (if the Exchange is trading such series
pursuant to unlisted trading privileges) as the official source for calculating and
reporting information relating to such series, including, but not limited to, the
Portfolio Indicative Value; the Disclosed Portfolio; the amount of any cash
distribution to holders of Managed Fund Shares, net asset value, or other
information relating to the issuance, redemption or trading of Managed
Fund Shares. A series of Managed Fund Shares may have more than one Reporting
Authority, each having different functions.
(5) Normal Market Conditions. The term “normal market conditions”
includes, but is not limited to, the absence of trading halts in the applicable financial
markets generally; operational issues (e.g., systems failure) causing dissemination of
inaccurate market information; or force majeure type events such as natural
or manmade disaster, act of God, armed conflict, act of terrorism, riot or labor
disruption or any similar intervening circumstance.
(d) Initial and Continued Listing — Managed Fund Shares will be listed and
traded on the Exchange subject to application of the following criteria:
(1) Initial Listing — Each series of Managed Fund Shares will be listed and
traded on the Exchange subject to application of the following initial listing criteria:
(A) For each series, the Exchange will establish a minimum number of
Managed Fund Shares required to be outstanding at the time of commencement of
trading on the Exchange.
(B) The Exchange will obtain a representation from the issuer of each series
of Managed Fund Shares that the net asset value per share for the series will be
calculated daily and that the net asset value and the Disclosed Portfolio will be made
available to all market participants at the same time.
(C) All Managed Fund Shares shall have a stated investment objective,
which shall be adhered to under normal market conditions.
(2) Continued Listing — Each series of Managed Fund Shares will be listed
and traded on the Exchange subject to application of the following continued listing
criteria:
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(A) Portfolio Indicative Value. The Portfolio Indicative Value for
Managed Fund Shares will be widely disseminated by one or more major market
data vendors at least every 15 seconds during the Core Trading Session (as defined in
NYSE Arca Rule 7.34-E).
(B)

Disclosed Portfolio.

(i) The Disclosed Portfolio will be disseminated at least once daily and
will be made available to all market participants at the same time.
(ii) The Reporting Authority that provides the Disclosed Portfolio must
implement and maintain, or be subject to, procedures designed to prevent the use
and dissemination of material non-public information regarding the actual
components of the portfolio.
(C) Suspension of trading or removal. The Exchange will maintain
surveillance procedures for securities listed under this rule and will consider the
suspension of trading in, and will commence delisting proceedings under
Rule 5.5-E(m) of, a series of Managed Fund Shares under any of the following
circumstances:
(i) if, following the initial twelve-month period after commencement of
trading on the Exchange of a series of Managed Fund Shares, there are fewer than
50 beneficial holders of the series of Management Fund Shares;
(ii) if the value of the Portfolio Indicative Value is no longer calculated
or available or the Disclosed Portfolio is not made available to all market participants
at the same time;
(iii) if the Investment Company issuing the Managed Fund Shares has
failed to file any filings required by the Securities and Exchange Commission or if
the Exchange is aware that the Investment Company is not in compliance with the
conditions of any exemptive order or no-action relief granted by the Securities and
Exchange Commission to the Investment Company with respect to the series of
Managed Fund Shares;
(iv) if any of the continued listing requirements set forth in Rule 8.600-E
are not continuously maintained;
(v) if the Exchange submits a rule filing pursuant to Section 19(b) of the
Securities Exchange Act of 1934 to permit the listing and trading of a series of
Managed Fund Shares that do not otherwise meet the standards set forth in this
Rule 8.600-E and any of the statements or representations regarding (a) the
description of the portfolio or reference asset, (b) limitations on portfolio holdings or
reference assets, or (c) the applicability of Exchange listing rules specified in such
rule filing are not continuously maintained; or
(vi) if such other event shall occur or condition exists which, in the
opinion of the Exchange, makes further dealings on the Exchange inadvisable.
(D) Trading Halt. If the Portfolio Indicative Value (as defined in
Rule 8.600-E(c)(3)) of a series of Managed Fund Shares is not being disseminated as
required, the Exchange may halt trading during the day in which the interruption to
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the dissemination of the Portfolio Indicative Value occurs. If the interruption to the
dissemination of the Portfolio Indicative Value persists past the trading day in which
it occurred, the Exchange will halt trading no later than the beginning of the trading
day following the interruption. If a series of Managed Fund Shares is trading on the
Exchange pursuant to unlisted trading privileges, the Exchange will halt trading in
that series as specified in Rule 7.34-E(a). In addition, if the Exchange becomes aware
that the net asset value or the Disclosed Portfolio with respect to a series of Managed
Fund Shares is not disseminated to all market participants at the same time, it will
halt trading in such series until such time as the net asset value or the Disclosed
Portfolio is available to all market participants.
(E) Termination. Upon termination of an Investment Company, the
Exchange requires that Managed Fund Shares issued in connection with such entity
be removed from Exchange listing.
(F) Voting. Voting rights shall be as set forth in the applicable Investment
Company prospectus.
(e) Limitation of Exchange Liability. Neither the Exchange, the Reporting
Authority, nor any agent of the Exchange shall have any liability for damages, claims,
losses or expenses caused by any errors, omissions, or delays in calculating or
disseminating any current portfolio value; the current value of the portfolio of
securities required to be deposited to the open-end management investment company
in connection with issuance of Managed Fund Shares; the amount of any dividend
equivalent payment or cash distribution to holders of Managed Fund Shares; net
asset value; or other information relating to the purchase, redemption, or trading of
Managed Fund Shares, resulting from any negligent act or omission by the
Exchange, the Reporting Authority or any agent of the Exchange, or any act,
condition, or cause beyond the reasonable control of the Exchange, its agent, or the
Reporting Authority, including, but not limited to, an act of God; fire; flood;
extraordinary weather conditions; war; insurrection; riot; strike; accident; action of
government; communications or power failure; equipment or software malfunction;
or any error, omission, or delay in the reports of transactions in one or more
underlying securities.
Commentary:
.01 The Exchange may approve Managed Fund Shares for listing and/or trading
(including pursuant to unlisted trading privileges) pursuant to Rule 19b-4(e) under
the Securities Exchange Act of 1934. Components of a series of Managed
Fund Shares listed pursuant to Rule 19b-4(e) shall satisfy the criteria set forth in this
Rule 8.600-E upon initial listing and on a continual basis. The Exchange will file
separate proposals under Section 19(b) of the Securities Exchange Act of 1934 before
the listing and trading of a series of Managed Fund Shares with components that do
not satisfy the criteria set forth in this Commentary .01 or components other than
those specified below. All statements or representations contained in such rule filing
regarding (a) the description of the portfolio or reference asset, (b) limitations on
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portfolio holdings or reference assets, or (c) the applicability of Exchange listing
rules specified in such rule filing will constitute continued listing requirements. An
issuer of such securities must notify the Exchange of any failure to comply with such
continued listing requirements.
(a) Equity-Equity securities include the following: U.S. Component Stocks (as
described in Rule 5.2-E(j)(3)); Non-U.S. Component Stocks (as described in
Rule 5.2-E(j)(3)); Derivative Securities Products (i.e., Investment Company Units and
securities described in Section 2 of Rule 8-E); and Index-Linked Securities that
qualify for Exchange listing and trading under Rule 5.2-E(j)(6). For Derivative
Securities Products and Index-Linked Securities, no more than 25% of the equity
weight of the portfolio shall consist of leveraged and/or inverse leveraged Derivative
Securities Products or Index-Linked Securities. The securities described in
Rule 5.2-E(j)(3), Rule 5.2-E(j)(6) and Section 2 of Rule 8-E, as referenced above, shall
include securities listed on another national securities exchange pursuant to
substantially equivalent listing rules. To the extent that a portfolio includes
convertible securities, the equity security into which such security is converted shall
meet the criteria of this Commentary .01(a) after converting.
(1) U.S. Component Stocks. The component stocks of the equity portion of
a portfolio that are U.S. Component Stocks shall meet the following criteria initially
and on a continuing basis:
(A) Component stocks (excluding Derivative Securities Products and
Index-Linked Securities) that in the aggregate account for at least 90% of the equity
weight of the portfolio (excluding such Derivative Securities Products and
Index-Linked Securities) each shall have a minimum market value of at least
$75 million;
(B) Component stocks (excluding Derivative Securities Products and
Index-Linked Securities) that in the aggregate account for at least 70% of the equity
weight of the portfolio (excluding such Derivative Securities Products and
Index-Linked Securities) each shall have a minimum monthly trading volume of
250,000 shares, or minimum notional volume traded per month of $25,000,000,
averaged over the last six months;
(C) The most heavily weighted component stock (excluding Derivative
Securities Products and Index-Linked Securities) shall not exceed 30% of the equity
weight of the portfolio, and, to the extent applicable, the five most heavily weighted
component stocks (excluding Derivative Securities Products and Index-Linked
Securities) shall not exceed 65% of the equity weight of the portfolio;
(D) Where the equity portion of the portfolio does not include Non-U.S.
Component Stocks, the equity portion of the portfolio shall include a minimum of
13 component stocks; provided, however, that there shall be no minimum number of
component stocks if (i) one or more series of Derivative Securities Products or
Index-Linked Securities constitute, at least in part, components underlying a series of
Managed Fund Shares, or (ii) one or more series of Derivative Securities Products or
Index-Linked Securities account for 100% of the equity weight of the portfolio of a
series of Managed Fund Shares;
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(E) Except as provided herein, equity securities in the portfolio shall be U.S.
Component Stocks listed on a national securities exchange and shall be NMS Stocks
as defined in Rule 600 of Regulation NMS under the Securities Exchange Act of
1934; and
(F) American Depositary Receipts (“ADRs”) in a portfolio may be
exchange-traded or nonexchange-traded. However, no more than 10% of the equity
weight of a portfolio shall consist of non-exchange-traded ADRs.
(2) Non-U.S. Component Stocks. The component stocks of the equity
portion of a portfolio that are Non-U.S. Component Stocks shall meet the following
criteria initially and on a continuing basis:
(A) Non-U.S. Component Stocks each shall have a minimum market value
of at least $100 million;
(B) Non-U.S. Component Stocks each shall have a minimum global
monthly trading volume of 250,000 shares, or minimum global notional volume
traded per month of $25,000,000, averaged over the last six months;
(C) The most heavily weighted Non-U.S. Component stock shall not exceed
25% of the equity weight of the portfolio, and, to the extent applicable, the five most
heavily weighted Non-U.S. Component Stocks shall not exceed 60% of the equity
weight of the portfolio;
(D) Where the equity portion of the portfolio includes Non-U.S.
Component Stocks, the equity portion of the portfolio shall include a minimum of
20 component stocks; provided, however, that there shall be no minimum number of
component stocks if (i) one or more series of Derivative Securities Products or
Index-Linked Securities constitute, at least in part, components underlying a series of
Managed Fund Shares, or (ii) one or more series of Derivative Securities Products or
Index-Linked Securities account for 100% of the equity weight of the portfolio of a
series of Managed Fund Shares; and
(E) Each Non-U.S. Component Stock shall be listed and traded on an
exchange that has last-sale reporting.
(b) Fixed Income — Fixed income securities are debt securities that are notes,
bonds, debentures or evidence of indebtedness that include, but are not limited to,
U.S. Department of Treasury securities Treasury Securities”), government-sponsored
entity securities (“GSE Securities”), municipal securities, trust preferred securities,
supranational debt and debt of a foreign country or a subdivision thereof, investment
grade and high yield corporate debt, bank loans, mortgage and asset backed
securities, and commercial paper. To the extent that a portfolio includes convertible
securities, the fixed income security into which such security is converted shall meet
the criteria of this Commentary .01(b) after converting. The components of the fixed
income portion of a portfolio shall meet the following criteria initially and on a
continuing basis:
(1) Components that in the aggregate account for at least 75% of the fixed
income weight of the portfolio each shall have a minimum original principal amount
outstanding of $100 million or more;
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(2) No component fixed-income security (excluding Treasury Securities and
GSE Securities) shall represent more than 30% of the fixed income weight of the
portfolio, and the five most heavily weighted component fixed income securities in
the portfolio (excluding Treasury Securities and GSE Securities) shall not in the
aggregate account for more than 65% of the fixed income weight of the portfolio;
(3) An underlying portfolio (excluding exempted securities) that includes fixed
income securities shall include a minimum of 13 non-affiliated issuers, provided,
however, that there shall be no minimum number of non-affiliated issuers required
for fixed income securities if at least 70% of the weight of the portfolio consists of
equity securities as described in Commentary .01(a) above;
(4) Component securities that in aggregate account for at least 90% of the
fixed income weight of the portfolio must be either (a) from issuers that are required
to file reports pursuant to Sections 13 and 15(d) of the Securities Exchange Act of
1934; (b) from issuers that have a worldwide market value of its outstanding common
equity held by non-affiliates of $700 million or more; (c) from issuers that have
outstanding securities that are notes, bonds debentures, or evidence of indebtedness
having a total remaining principal amount of at least $1 billion; (d) exempted
securities as defined in Section 3(a)(12) of the Securities Exchange Act of 1934; or
(e) from issuers that are a government of a foreign country or a political subdivision
of a foreign country; and
(5) Non-agency, non-GSE and privately-issued mortgage-related and other
asset-backed securities components of a portfolio shall not account, in the aggregate,
for more than 20% of the weight of the fixed income portion of the portfolio.
(c) Cash and Cash Equivalents. Cash equivalents shall include short-term
instruments with maturities of less than 3 months (as described herein). In addition,
a portfolio may hold cash.
(1) There shall be no limitation to the percentage of the portfolio invested in
such holdings.
(2)

Short-term instruments shall include the following:

(i) U.S. Government securities, including bills, notes and bonds differing as
to maturity and rates of interest, which are either issued or guaranteed by the U.S.
Treasury or by U.S. Government agencies or instrumentalities;
(ii) certificates of deposit issued against funds deposited in a bank or
savings and loan association;
(iii) bankers’ acceptances, which are short-term credit instruments used to
finance commercial transactions;
(iv)

repurchase agreements and reverse repurchase agreements;

(v) bank time deposits, which are monies kept on deposit with banks or
savings and loan associations for a stated period of time at a fixed rate of interest;
(vi)
and

commercial paper, which are short-term unsecured promissory notes;
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money market funds.

(d) Listed Derivatives. The portfolio may hold listed derivatives, including
futures, options and swaps on commodities, currencies and financial instruments
(e.g., stocks, fixed income, interest rates, and volatility) or a basket or index of any of
the foregoing. There shall be no limitation to the percentage of the portfolio invested
in such holdings, subject to the following requirements:
(1) in the aggregate, at least 90% of the weight of such holdings invested in
futures, exchange-traded options, and listed swaps shall, on both an initial and
continuing basis, consist of futures, options, and swaps for which the Exchange may
obtain information via the Intermarket Surveillance Group (“ISG”) from other
members or affiliates of the ISG or for which the principal market is a market with
which the Exchange has a comprehensive surveillance sharing agreement. (For
purposes of calculating this limitation, a portfolio’s investment in listed derivatives
will be calculated as the aggregate gross notional value of the listed derivatives.); and
(2) the aggregate gross notional value of listed derivatives based on any five or
fewer underlying reference assets shall not exceed 65% of the weight of the portfolio
(including gross notional exposures), and the aggregate gross notional value of listed
derivatives based on any single underlying reference asset shall not 79 of 79 exceed
30% of the weight of the portfolio (including gross notional exposures).
(e) Over-the-Counter (“OTC”) Derivatives. The portfolio may hold OTC
derivatives, including forwards, options and swaps on commodities, currencies and
financial instruments (e.g., stocks, fixed income, interest rates, and volatility) or a
basket or index of any of the foregoing; however, on both an initial and continuing
basis, no more than 20% of the assets in the portfolio may be invested in OTC
derivatives. For purposes of calculating this limitation, a portfolio’s investment in
OTC derivatives will be calculated as the aggregate gross notional value of the OTC
derivatives.
(f) To the extent that listed or OTC derivatives are used to gain exposure to
individual equities and/or fixed income securities, or to indexes of equities and/or
indexes of fixed income securities, the aggregate gross notional value of such
exposure shall meet the criteria set forth in Commentary .01(a) and .01(b) (including
gross notional exposures), respectively.
.02 Transactions in Managed Fund Shares will occur during the trading hours
specified in NYSE Arca Rule 7.34-E(a).
.03 Surveillance Procedures. The Exchange will implement written
surveillance procedures for Managed Fund Shares.
.04 Creation and Redemption. For Managed Fund Shares based on an
international or global portfolio, the statutory prospectus or the application for
exemption from provisions of the Investment Company Act of 1940 for the series of
Managed Fund Shares must state that the series of Managed Fund Shares must
comply with the federal securities laws in accepting securities for deposits and
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satisfying redemptions with redemption securities, including that the securities
accepted for deposits and the securities used to satisfy redemption requests are sold
in transactions that would be exempt from registration under the Securities Act of
1933.
.05 Disclosures. The provisions of this subparagraph apply only to series of
Managed Fund Shares that are the subject of an order by the Securities and
Exchange Commission exempting such series from certain prospectus delivery
requirements under Section 24(d) of the Investment Company Act of 1940 and are
not otherwise subject to prospectus delivery requirements under the Securities Act of
1933. The Exchange will inform ETP Holders regarding application of these
provisions of this subparagraph to a particular series of Managed Fund Shares by
means of an information circular prior to commencement of trading in such series.
The Exchange requires that ETP Holders provide to all purchasers of a series of
Managed Fund Shares a written description of the terms and characteristics of those
securities, in a form prepared by the open-end management investment company
issuing such securities, not later than the time a confirmation of the first transaction
in such series is delivered to such purchaser. In addition, ETP Holders shall include
such a written description with any sales material relating to a series of Units that is
provided to customers or the public. Any other written materials provided by an ETP
Holder to customers or the public making specific reference to a series of Managed
Fund Shares as an investment vehicle must include a statement in substantially the
following form: “A circular describing the terms and characteristics of (the series of
Managed Fund Shares) has been prepared by the (open-end management investment
company name) and is available from your broker. It is recommended that you obtain
and review such circular before purchasing (the series of Managed Fund Shares).”
An ETP Holder carrying an omnibus account for a non-ETP Holder is required
to inform such non-ETP Holder that execution of an order to purchase a series of
Managed Fund Shares for such omnibus account will be deemed to constitute
agreement by the non-ETP Holder to make such written description available to its
customers on the same terms as are directly applicable to ETP Holders under this rule.
Upon request of a customer, an ETP Holder shall also provide a prospectus for
the particular series of Managed Fund Shares.
.06 If the investment adviser to the Investment Company issuing Managed
Fund Shares is affiliated with a broker-dealer, such investment adviser shall erect and
maintain a “fire wall” between the investment adviser and the broker-dealer with
respect to access to information concerning the composition and/or changes to such
Investment Company portfolio. Personnel who make decisions on the Investment
Company’s portfolio composition must be subject to procedures designed to prevent
the use and dissemination of material nonpublic information regarding the applicable
Investment Company portfolio.
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A. FINRA Guidance
1. FINRA Regulatory and Compliance Alert — Exchange-Traded
Fund Performance — Fall 2001
In this regulatory alert, FINRA provides guidance that ETFs must include in any
performance advertising standardized performance quoted in both NAV and
market price. Any performance returns must be shown for standardized periods
based on NAV with equally prominent disclosure of performance returns based on
market closing price for those time periods. The guidance also requires disclosure
of the basis for each set of performance figures (e.g., “total returns are based on
the market closing price of the ETF on date X”). The guidance further stated that
any performance communications from ETFs structured as open-end funds are
subject to the SEC Rule 482 standardized performance requirements.
B. FINRA Letters
1. Letter from Joseph E. Price, FINRA, to Bradley J. Swenson, Chief Compliance
Officer, ALPS Distributors, Inc., dated April 22, 2013 (“ALPS Letter”)
In this regulatory guidance letter, FINRA permits the use of pre-inception, or
back-tested, index performance for exchange-traded products (“ETFs”) in
communications limited to “institutional investors” (as defined in
Rule 2210(a)(4)). Back-tested performance data models the performance of an
index as if it had existed prior to its inception date. Institutions that are financial
intermediaries may not distribute such communications to retail investors. FINRA
imposes a number of conditions on the use of such back-tested performance,
including, but not limited to, that: it must be clearly labeled “For use with
institutions only, not for use with retail investors;” it may only be used for an index
created according to a pre-defined set of rules that cannot be altered, except under
extraordinary circumstances; it may only be used to market passive, not active,
ETFs; it must include an offer to provide the methodology for such performance;
and it must show current calendar quarter-ended performance.
2. Letter from Joseph E. Price, FINRA, to Edward P. Macdonald, Hartford Funds
Distributors, LLC, dated May 12, 2015 (“Hartford Letter”)
In this regulatory guidance letter, FINRA permits the use of registered fund
related performance in communications distributed solely to “institutional
investors” (as defined in Rule 2210(a)(4)). FINRA defines “related performance
information” as actual performance of all separate or private accounts or funds
that have (1) substantially similar investment policies, objectives, and strategies,
and (2) are currently, or were previously, managed by the same adviser/sub-adviser
that manages the relevant registered mutual fund. Distribution of such sales
materials to retail investors is not permitted. FINRA had previously imposed a
blanket prohibition on registered funds’ use of related performance. Thus, the
Hartford Letter provides an exception to such prohibition for the use of related
performance for registered funds in institutional sales materials, subject to a
lengthy list of conditions, including those noted above and that: the related
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performance will include all accounts and will be presented in a composite or a list
(in which the investment performance of each account will be displayed with equal
prominence); any institutional communication with related performance will be
clearly labeled “for use with institutions only, not for use with retail investors”; any
related performance will disclose performance information net of fees and
expenses of related accounts, or net of a model fee that is the highest fee charged
to any account managed in the strategy; if gross performance information is also
provided, certain enumerated disclosures will be included; related performance will
be clearly labeled as such, will contain clear disclosure of the applicable dates for
the performance, and will be current as of the most recently-ended calendar
quarter; a mutual fund in existence for more than one year will display its actual
performance more prominently than the related performance; and institutional
communications will disclose any material differences between the related
performance funds or accounts and the relevant mutual fund. We note that the
substance of many of these conditions track well-established SEC related
performance guidance, which has historically permitted the use of registered fund
related performance in registration statements, representing a partial
harmonization of regulatory regimes.
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Regulatory & Compliance Alert
A PUBLICATION OF NASD REGULATION, INC.

15.3

FALL 2001

Information To Help Members And Investors
In the aftermath of the tragic events of September 11, NASD’s thoughts remain with
the victims, their families, friends, and colleagues. As many of you may already be
aware, we have issued communications for NASD members, investors, and others
about a variety of pertinent topics, including important contact information, a notice
about securities professionals called into active military duty, information about
online regulatory reporting, and selected firm contact information for investors. We
also have included an “Office Space Bulletin Board” where we post information
about firms that have space to share and those firms seeking space in the New York
area.
Continued on page 3
***
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Exchange-Traded Fund Performance
Exchange-traded funds (ETFs) are
investment companies registered under
the Investment Company Act of 1940
that offer shares that trade in the
secondary market, including national
securities exchanges. Currently, all ETFs
invest in a portfolio of securities that
closely tracks a specific index. Some
ETFs are structured as open-end
management investment companies and
some are structured as unit investment
trusts (UITs). Investors may purchase
and redeem shares from the ETF only in
large quantities (creation units), which
are priced at the ETF’s net asset value
(NAV). Because ETFs are listed on
exchanges, individual ETF shares can be
bought and sold throughout the trading
day at the current market price.
Furthermore, ETF shares can be sold
short and bought on margin.
As these products have grown in
popularity, NASD member firms have
sought to advertise ETF performance.
NASD Regulation notes that
performance communications used prior
to prospectus delivery for ETFs
structured as open-end management
investment companies must comply with
the standardized performance
requirements set forth in SEC Rule 482
under the Securities Act of 1933.1
Rule 482 requires performance
communications to include one year,
five-year, and ten-year average
annualized total returns computed in
accordance with a standard formula.2

Under Rule 482, these standardized
returns must be current to the most
recently ended calendar quarter prior to
submission of the communication for
publication.
The formula for computing standardized
returns is based on the fund’s NAV as of
the ending date of the performance
period. Due to market action, ETF
shares trading on an exchange may be
available for purchase at a premium or
discount to NAV. Consequently,
communications that quote only
NAV-based performance for an
ETF may fail to provide the reader with
a sound basis for evaluating the facts
with respect to an investment in the ETF.
NASD Conduct Rule 2210(d)(1)(A)
requires NASD members’
communications to provide such a sound
basis and prohibits the omission of
material information necessary to make
a communication fair and not
misleading.
Accordingly, NASD Regulation has
taken the position that in addition to
quoting standardized performance based
on NAV, performance communications
for ETFs must also include equally
prominent disclosure of returns based
on the closing market price of the shares
for the same time periods as
standardized returns. Such data must be
accompanied by disclosure of the basis
for each set of figures (e.g., “these total
returns are based on the closing market

1

For communications that are preceded or accompanied by a prospectus, the same
performance standards apply pursuant to SEC Rule 34b-1 under the Investment
Company Act of 1940.

2

If a fund has been in existence for less than the required time periods, then
standardized average annualized total returns for the period since the fund’s
inception must be shown.
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price of the ETF on [date]”). The NASD
Regulation staff has discussed its
position with the SEC staff, which
concluded that this position is not
inconsistent with the SEC’s exemptive
orders issued to ETFs that permit their
operation.3 With respect to ETFs that
are structured as UITs, the standardized
performance requirements of Rule 482
do not apply. Nevertheless, compliance
with Rule 2210(d)(1)(A) would require
performance communications for these
ETFs that are based on NAV to reflect

3
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equally prominent performance based on
the closing market price of the shares for
the given time period, along with
appropriate disclosure of the basis for
such information.
Contact the Advertising/Investment
Companies Regulation Department at
(240) 386-4500 with any questions
regarding ETF performance.
***

In recent exemptive orders issued to ETFs, the SEC has required the prospectuses
and annual reports of ETFs to show cumulative total return and average annual
total return based on both NAV and market price. See, e.g., In the Matter of
Barclays Global Fund Advisors, SEC Investment Company Release No. 24451
(May 12, 2000).
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Interpretive Letter to Bradley J. Swenson, ALPS Distributors, Inc.
Additional guidance regarding the use of pre-inception index performance in
institutional communications
April 22, 2013
Mr. Bradley J. Swenson
Chief Compliance Officer
ALPS Distributors, Inc.
1290 Broadway, Suite 1100
Denver, CO 80203
Re: Interpretive Guidance Regarding the Use of Pre-Inception Index Performance in
Institutional Communications
Dear Mr. Swenson:
In your letter of April 19, 2013, you request interpretive guidance regarding the use
of pre-inception index performance (“PIP”) data in communications regarding
certain exchange traded products (“ETPs”) distributed solely to “institutional
investors” as defined in FINRA Rule 2210(a)(4)1, excluding financial intermediaries
who intend to share the PIP data with persons other than institutional investors.
ALPS Distributors, Inc. (“ADI”) believes that PIP data is useful to institutional
investors in analyzing ETPs and that such institutional investors should be able to
understand the potential benefits and drawbacks of such information.
Your letter defines ETPs to comprise publicly traded securities structured as
exchange traded notes, grantor trusts or registered investment companies. ADI
markets passively-managed ETPs that are based on newly created indexes that have
1

Pursuant to FINRA Rule 2210(a)(4), the term “institutional investor” means any:
person described in Rule 4512(c), regardless of whether that person has an
account with the FINRA member; governmental entity or subdivision thereof;
employee benefit plan that meets the requirements of Section 403(b) or
Section 457 of the Internal Revenue Code and has at least 100 participants, but
does not include any participant of such a plan; qualified plan, as defined in
Section 3(a)(12)(C) of the Act, that has at least 100 participants, but does not
include any participant of such a plan; FINRA member or registered associated
person of such a member; and person acting solely on behalf of any such
institutional investor.
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been developed according to pre-defined rules that cannot be altered except under
extraordinary market, political or macroeconomic conditions. PIP data models the
performance of such an index had it existed prior to the inception date of the index.
Background
Your letter states that:
>

institutional investors have specifically requested that ADI provide them with
PIP data because they find it useful in helping them make better investment
decisions; and

>

institutional investors typically use PIP data to help formulate proprietary
investment strategies and that such entities have no economic incentive to
distribute communications containing PIP data to non-institutions.

ADI proposes the use of PIP data in institutional communications only, as that term
is defined in FINRA Rule 2210(a)(3), subject to the criteria set forth below:
1.

Any piece of marketing material that includes PIP data would be clearly
labeled “For use with institutions only, not for use with retail investors”,

2.

Any PIP data would be used only with respect to an Index created according
to a pre-defined set of rules that cannot be altered except under
extraordinary market, political or macroeconomic conditions;

3.

PIP data will be used to market passively managed ETPs and would not be
used to market actively managed ETPs, in which active changes to underlying
securities are permitted by the methodology of the ETP;

4.

Any piece of marketing material containing PIP data would include an offer
to provide the rule set or methodology of the ETP index upon request and
any electronic marketing material would include a hyperlink to such
information;

5.

The presentation of PIP data will reflect the deduction of fees and charges
applicable to the ETP;

6.

PIP data will reflect a period of time that includes multiple securities market
environments, and at a minimum, ten years since the inception of the index;

7.

PIP data will be current as of the most recently ended calendar quarter;

8.

PIP data will be clearly labeled and presented separately from actual
performance along with disclosure of the applicable dates for the PIP data
and the dates for the actual ETP performance since inception;

9.

For any ETP in existence for greater than one year, the use of PIP data will
be accompanied by the prominent presentation of actual performance of the
ETP since inception that reflects the deduction of fees and charges of the
ETP;

10. PIP data will not be inconsistent with information in the prospectus but may
be used regardless of whether the fund prospectus contains the data;
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11. In addition to disclosures required to meet the content standards of
Rule 2210(d) PIP data will be accompanied by the following disclosures:
a.

The ETP is a new product and any performance prior to the date of
index inception is hypothetical;

b.

If the PIP data is produced by an index provider that is paid by the fund
sponsor to produce the data, this arrangement and the identity of the
index provider will be disclosed;

c.

The PIP data results are based on criteria applied retroactively with the
benefit of hindsight and knowledge of factors that may have positively
affected its performance, and cannot account for all financial risk that
may affect the actual performance of the ETP;

d.

The actual performance of the ETP may vary significantly from the PIP
data;

e.

Any known reasons why the PIP data would have differed from actual
performance during the period shown. For instance, this may include
assumptions regarding transaction costs, liquidity, or other market
factors.

In addition, your letter represents that all marketing materials that contain PIP data
shall comply with all other applicable FINRA rules and federal securities laws and be
subject to the same supervisory and approval requirements that ADI applies to all
other firm communications.
Your letter states that communications containing PIP data would be labeled clearly
for use with institutions only. If the institutional investor is a financial intermediary,
ADI will instruct the intermediary not to circulate communications containing PIP
data to clients who are not institutional investors. ADI has no reason to believe these
institutional investors have distributed or would distribute institutional
communications in a manner inconsistent with FINRA requirements. If ADI
becomes aware that an intended recipient has distributed materials containing PIP
data to clients who are not institutional investors, ADI will cease distributing such
materials to that recipient.
Discussion
FINRA Rule 2210 subjects institutional communications to certain content and
supervision standards. In particular, institutional communications must be fair and
balanced and must provide a sound basis for evaluating the facts in regard to any
particular security. Institutional communications may not omit material information,
include false, exaggerated, or misleading statements, or misstate material facts. A firm
must establish written procedures for the review of institutional communications by a
registered principal that are appropriate to the firm’s business, size, structure, and
customers. When those procedures do not require prior-to-use review, the firm must
adopt training and surveillance procedures to ensure compliance with the rule.
FINRA staff believes that FINRA Rule 2210 permits the use of PIP data in
institutional communications in the manner proposed in your letter. However, in
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applying the suitability standards for recommendations to institutional customers, a
firm must be careful to not give excess weight to PIP data, and to the extent PIP data
informs the firm’s understanding of the security and its performance characteristics,
the firm must consider the correlation between PIP data and actual performance for
similar ETPs managed by the sponsor, investment adviser or index provider.
In determining whether or not to use PIP data with institutional investors, firms
should consider:
A.

The assumptions, rules and criteria used to create the PIP data, in sufficient
detail as to permit the firm to clearly understand how the PIP data could be
replicated, using readily-available market data;

B.

The reputation of the entity that created the PIP data, and if the sponsor of
the ETP paid for creation of the model, how any material conflicts of interest
have been addressed or mitigated;

C.

The conditions under which the PIP data may not be effective in predicting
how the ETP may perform (e.g., very low or high interest rate environments);

D.

The source of the data used to produce the PIP data;

E.

The extent to which the PIP data has been tested under varying market
conditions and scenarios, based on both an analysis of historical data and
simulations or stress tests; and

F.

Any reasons why the PIP data would have differed from actual performance
of the ETP during the period shown (e.g., transaction costs, market
liquidity).

While we do not object to the use of PIP data in institutional communications as
discussed herein, this letter does not affect FINRA’s long standing position that the
presentation of hypothetical back tested performance in communications used with
retail investors does not comply with FINRA Rule 2210(d).
The opinions expressed in this letter are staff opinions only and have not been
reviewed or endorsed by the FINRA Board of Governors. This staff letter responds
only to the issues raised, and does not address any other rule or interpretation of
FINRA, or all the possible regulatory and legal issues involved.
If you have any questions regarding this letter, please contact me at (240) 386-4623,
Tom Pappas at (240) 386-4553, or Amy Sochard at (240) 386-4508.
Sincerely,
Joseph E. Price
cc: Steven B. Price, Deputy Chief Compliance Officer, ALPS Distributors, Inc.
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Interpretive Letter to Edward P. Macdonald, Hartford Funds Distributors, LLC
May 12, 2015
Edward P. Macdonald
Executive Vice President, Deputy General Counsel
Hartford Funds Distributors, LLC
5 Radnor Corporate Center
100 Matsonford Road, Suite 300
Radnor, PA 19087
Re: Provision of Related Performance Information to Institutional Investors
Dear Mr. Macdonald:
In your letter of May 7, 2015, you request interpretive guidance on behalf of
Hartford Funds Distributors, LLC (“Hartford Funds”), an underwriter and
wholesale distributor of registered mutual funds, regarding the use of related
performance information (as defined below) in communications that are distributed
solely to institutional investors, as that term is defined in FINRA Rule 2210(a)(4).
For purposes of this request, “Related Performance Information” means actual
performance of all separate or private accounts or funds that have (i) substantially
similar investment policies, objectives, and strategies, and (ii) are currently managed
or were previously managed by the same adviser or sub-adviser that manages the
registered mutual fund that is the subject of an institutional communication.
Background
You state that Hartford Funds markets registered mutual funds, on a wholesale basis,
to financial intermediaries who qualify as “institutional investors” under FINRA
Rule 2210(a)(4). These intermediaries include registered broker-dealers and
investment advisers, who may sell or recommend Hartford Funds’ funds to their
customers. The registered broker-dealers assume related suitability and “know your
customer” obligations for any such sales and recommendations. The financial
intermediaries are responsible for conducting due diligence on the mutual funds that
Hartford Funds sells and, in some cases, determining whether to include these funds
on various types of platforms.
You state that, in addition to providing mutual fund offering materials, Hartford
Funds provides financial intermediaries with written and electronic communications
regarding the mutual funds, which assist these intermediaries in understanding the
funds. As the marketplace for fund information has evolved, Hartford Funds
increasingly is receiving requests from financial intermediaries for Related
Performance Information.
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You state that intermediaries request Related Performance Information to analyze
and conduct due diligence on mutual funds, portfolio managers, accounts, or
particular investment strategies, and to determine if funds and strategies are
appropriate and suitable investments for their customers. You further state that, in
cases where a mutual fund has no or only a limited performance history, Related
Performance Information may be a particularly critical data point in evaluating the
fund.
Hartford Funds proposes to use Related Performance Information only under the
following conditions:
1.

This performance information may be provided only if it is actual
performance of all separate or private accounts or funds that have
(i) substantially similar investment policies, objectives, and strategies, and (ii)
are managed or were previously managed by the same adviser or sub-adviser
that manages the registered mutual fund that is the subject of an institutional
communication.

2.

Hartford Funds will provide materials with Related Performance Information
only to persons who qualify as “institutional investors” under FINRA
Rule 2210(a)(4), excluding institutional investors who intend to share the
Related Performance Information with persons other than institutional
investors.

3.

The presentation of Related Performance Information will include all
accounts described in the first condition (“Related Accounts”). If there are
multiple Related Accounts, the investment performance of such accounts will
be presented in a composite or a list (in which the investment performance of
each account will be displayed with equal prominence).

4.

Any institutional communication with Related Performance Information will
be clearly labeled “for use with institutions only, not for use with retail
investors.” Hartford Funds will instruct institutional investors who receive
such materials not to provide them to current or prospective customers or
others who are not institutional investors.

5.

The presentation of Related Performance Information will disclose
performance information that is net of fees and expenses of Related
Accounts, or net of a model fee that is the highest fee charged to any account
managed in the strategy. If gross performance information is also provided,
the institutional communication will prominently disclose that (i) the
performance information does not reflect the deduction of fees and expenses,
(ii) different funds and accounts have different fees and expenses, and (iii)
that the Related Performance Information would have been lower to the
extent the related funds or accounts were subject to higher fees and expenses.
The fees and expenses of the registered fund that is the subject of the
institutional communication will be prominently disclosed and this fund’s
performance information will reflect all fees and expenses. If the fees and
expenses are higher than the fees and expenses of the Related Accounts, that
fact will be disclosed.
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6.

Related Performance Information will (i) include the performance of each
Related Account, (ii) be for a period of at least one year and since the
inception of the investment strategy, and (iii) be current as of the most
recently-ended calendar quarter.

7.

Related Performance Information will be clearly labeled as such and contain
clear disclosure of the applicable dates for the performance.

8.

For a mutual fund in existence for more than one year, its actual performance
will be displayed more prominently than the Related Performance
Information.

9.

The institutional communications will disclose any material differences
between the funds or accounts for which Related Performance Information is
provided and the mutual fund that is the subject of the institutional
communication.

10. All institutional communications that contain Related Performance
Information shall comply with all other applicable FINRA rules and federal
securities laws and be subject to the same supervisory requirements that
Hartford Funds applies to all other firm communications.
Discussion
FINRA Rule 2210 subjects institutional communications to certain content and
supervision standards. In particular, institutional communications must be fair and
balanced and must provide a sound basis for evaluating the facts in regard to any
particular security. Institutional communications may not omit material information,
include false, exaggerated, or misleading statements, or misstate material facts. A firm
must establish written procedures for the review of institutional communications by a
registered principal that are appropriate to the firm’s business, size, structure, and
customers. When those procedures do not require prior-to-use review, the firm must
adopt training and surveillance procedures to ensure compliance with the rule.
FINRA has taken the position in the past that the presentation of Related
Performance Information in communications with the public, in some cases, may be
inconsistent with the content standards of Rule 2210(d)(1).ii However, FINRA has
also recognized that communications provided solely to institutional investors do not
raise the same investor protection concerns as sales materials provided to retail
investors, and FINRA has permitted member firms to provide certain related
performance information to certain institutional investors, with appropriate
ii

See, e.g., “Adviser Performance Prohibited in New Fund Advertising,” NASD
Regulatory & Compliance Alert (June 1992) p. 7. FINRA has permitted members,
under appropriate conditions, to describe predecessor performance (concerning
insurance company separate accounts, private investment companies or common
trust funds) in their sales materials, consistent with the SEC staff’s no-action letter
issued to MassMutual Institutional Funds. See Notice to Members 97-47
(August 1997), footnote 2; see also MassMutual Institutional Funds, SEC staff
no-action letter (September 28, 1995).
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safeguards. In particular, in 2003, FINRA stated that it would not object if a
member firm included Related Performance Information in sales materials for private
funds relying on Section 3(c)(7) of the Investment Company Act of 1940 (“ICA”), if
the information was made available only to qualified purchasers, as defined in the
ICA and the member firm complied with all other applicable standards in NASD
Rule 2210.iii
FINRA staff believes that the same rationale used in the 2003 interpretive letter to
conclude that it was consistent with the applicable standards of NASD Rule 2210 to
include Related Performance Information in sales material for private funds relying
on Section 3(c)(7) of the ICA applies in this context. Accordingly, FINRA staff
believes that the use of Related Performance Information in institutional
communications in the manner proposed in your letter is consistent with the
applicable standards of FINRA Rule 2210. While we do not object to the use of
Related Performance Information in institutional communications as discussed
herein, this letter does not affect FINRA’s longstanding position that the
presentation of related performance information, other than the performance of a
predecessor private account or fund as described above, in communications used with
retail investors does not comply with FINRA Rule 2210(d).
The opinions expressed in this letter are staff opinions only and have not been
reviewed or endorsed by the FINRA Board of Governors. This staff letter responds
only to the issues raised, and does not address any other rule or interpretation of
FINRA, or all the possible regulatory and legal issues involved.
If you have any questions regarding this letter, please contact me at (240) 386-4623,
or Joe Savage at (240) 386-4534.
Sincerely,
Joseph E. Price
cc:

iii

Matthew Chambers, WilmerHale
Stephanie Nicolas, WilmerHale
Elizabeth Page, Vice President & Director
FINRA Boston District Office
Joseph P. Savage, FINRA

See Letter from Thomas M. Selman, Senior Vice President, NASD, to Yukako
Kawata (Davis Polk & Wardwell) (Dec. 30, 2003), available at www.finra.org.
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