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October 29, 2019

Board of Directors

Master Community Association, Inc.

7350 E 29th Ave., Suite 300

Denver, CO 80238

Denver Office
David A. Firmin
Direct 303.991.2028

dfirmin@altitude.law

CONFIDENTIAL COMMUNICATION
ATTORNEY CLIENT PRIVILEGED

Re: Election/Appointment of the Board of Directors Post Termination
Our File No. 9440.0384

Dear Members of the Board:

Altitude Community Law P.C. has been retained to provide an opinion regarding ability of the Declaration

to appoint members to the Board of Directors after the termination of the period of Declarant control. This

letter is in response to that inquiry.

QUESTIONS and RESPONSES

How is the Board of Directors elected after the transition and termination of the period of Declarant Control?

After the period of Declarant control terminates as defined in the Declaration and by statute, the Declarant

will no longer have the ability to appoint any members to the Board of Directors. At such time, all five

members of the Board of Directors must be elected by the Owners.

RECOMMENDATION

As currently drafted, the Bylaws allow for the creation of class voting. If desired, class voting, such as

allowing the Residential Directors to elect a certain percentage of the Board and the commercial/apartment

Owners to elect the remainder, may be established. We recommend either before the termination of the

Declarant control period or through an amendment to the Bylaws by the Delegates, to create the classes.

FACTS

The Master Community Association is a large planned community created pursuant to the Colorado

Common Interest Ownership Act (the "Act"). As permitted by the Act, the Declarant retained rights to

control the composition and election of the Board of Directors. The Association’s Bylaws and Declaration

also contain provisions addressing the ability of the Declarant to appoint members during the period of

Declarant control (as defined in the Act and the Declaration). As the community finishes its build out, the

issue has come up with two Board seats currently occupied by representatives of the Declaration, who also

happen to represent commercial interest in the Community. A question has arisen as to how these seats

should be elected moving forward.

DISCUSSION

The Bylaws for the Master Community Association provide at Article 6, Section 6.1(g) “As Owners are

elected to the Board by the Delegates, the Declarant or the Owners may establish such classes of

membership of the Owners and of the Executive Board so as to reasonably allow for representation of the
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various neighborhoods included within the Community. In the event of those classifications, the Delegates

may then only elect specified members of the Executive Board.” This provision allows the Declarant, during

the period of time commencing from the point Owners start to elect members to the Board of Directors to

create classes of members. This allows the Owners of commercial units to elect their Delegates and the

residential units to elect members to the Board of Directors by and through the Delegates.

As a result, a determination will need to be made of whether the period of Declarant control has expired in

order to determine if this right to create classes rests with the Declarant or with the Owners, through the

Delegates.

The Act defines a large planned community as a community that: (1) consists of at least 200 acres (C.R.S.

38-33.3-116.3(1)(a)); (2) is approved for development of at least five hundred residential units (C.R.S. 38-

33.3-116.3(1)(b)); and is zoned (C.R.S. 38-33.3-116.3(2). Using this definition, the Master Community

Association is a large planned community.

The Act further provides at C.R.S. 38-33.3-303(5)(a)(II) as follows:

(II) The declaration for a large planned community may provide for a period of declarant

control of the association during which period a declarant, or persons designated by such

declarant, may appoint and remove the officers and members of the executive board.

Regardless of the period of declarant control provided in the declaration, a period of

declarant control terminates in a large planned community no later than the earlier of sixty

days after conveyance of seventy-five percent of the maximum number of units that may be

created under zoning or other governmental development approvals in effect for the large

planned community at any given time to unit owners other than a declarant, six years after

the last conveyance of a unit by the declarant in the ordinary course of business, or twenty

years after recordation of the declaration. (emphasis provided).

The Declaration provides at Article 2, Section 2.7 as follows: During the Period of Declarant Control, the

Declarant’s appointment rights are subject to the following:

(iii) From and after the date which is sixty days after the date of conveyance by Declarant or

creation by Declarant and others of fifty percent (50%) of the Units that May Be Created are

conveyed to Owners other than Declarant until the date of termination of the Period of

Declarant Control, the Owners other than the Declarant (acting through their Delegates)

shall have the right to elect a number of members of the Board equal to one (1) or thirty-

three percent (33%) (rounded to the nearest whole number) of the total number of

members of the Board, and the Declarant may continue to appoint and remove all other

members of the Board. From and after termination of the Period of Declarant Control, the

Owners (acting through their Delegates), including Declarant (if Declarant is then an

Owner), shall elect a Board of at least three (3) members, at least a majority of whom must

be Owners other than the Declarant or designated representatives of Owners other than

Declarant. (emphasis provided).

The Bylaws of the Association, Article 6, Section 6.1, address the Declarant rights as follows:
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(e) From and after the date of termination of the Period of Declarant control, the Board

shall remain at five (5) members, and the Owners including Declarant (if Declarant is then

an Owner), shall elect at least three (3) members, at least a majority of who must be Owner

other than the Declarant. (emphasis provided).

In reading all of the above sections together, the Declarant intended to put together a mechanism in that the

Declarant was able to appoint, rather than elect, two members of the Board of Directors for so long as there

remained any time on the period of Declarant control. As indicated above, Colorado law provides that the

period of Declarant control shall continue, unless sooner terminated by the Declarant, until the first to

occur of (i) sale of 75% of the units that may be created which is equal to the total number of /units zoned

within the community boundaries; (ii) six years after the last conveyance of a unit in the ordinary course of

business; or (iii) 20 years after the recording date of the community. As a result of these triggers, the

question becomes if one of these triggers has occurred. As the Declarant is still selling lots within the

community, the second has not yet occurred. The Declaration was recorded on May 10, 2002; this means

the third event will not occur until May 10, 2022.

The determinative factor is if 75% of the maximum number of units has been achieved. If it has not, the

Declarant may continue to appoint two members to the Board of Directors. If however, this number has

been exceeded, pursuant to C.R.S. 38-33.3-303(5)(c), “If a period of declarant control is to terminate in a

large planned community pursuant to subparagraph (II) of paragraph (a) of this subsection (5), the

declarant, or persons designated by the declarant, shall no longer have the right to appoint and remove the

officers and members of the executive board unless, prior to the termination date, the association approves

an extension of the declarant's ability to appoint and remove no more than a majority of the executive

board by vote of a majority of the votes entitled to be cast in person or by proxy, other than by the

declarant, at a meeting duly convened as required by law. Any such approval by the association may

contain conditions and limitations. Such extension of declarant's appointment and removal power, together

with any conditions and limitations approved as provided in this paragraph (c), shall be included in an

amendment to the declaration previously executed by the declarant”. (emphasis provided).

This provision of CCIOA absolutely prohibits the Declarant from appointing members to the Board of

Directors if the Declarant has sold more than 75% of the total number of units that may be created. In this

case, the total number of units that may be created equals 15,000 residential units, 1,000 unit equivalents

for residential units (apartments or multi-family); 6,000 commercial unit equivalents (2,000 square feet per

Unit); and 1,000 units or unit equivalents allocated to any one of the above uses. The 75% must be

satisfied by each of the above classifications. So long as these “triggers” have not been satisfied, the period of

Declarant control has not yet expired and the Declarant may appoint members to the Board. If however,

these have expired, this right no longer exists. As the Declarant would be prevented from appointing

members to the Board of Directors, the Declarant at that point would also be prohibited from creating class

members, which would have the same effect.

CONCLUSION

The right of the Declarant to appoint any members and to create classes of member of the Board of Directors

is strictly contingent upon whether or not the period of Declarant control has expired. If expired, the

Association should plan on having the Owners, including the Declarant, elect the former seats appointed by

the Declarant. If not, the Association may elect the three non-Declarant appointed seats with the remaining
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two appointed by the Declarant. Furthermore, the Declarant may still create classes of Members effectively

allowing the commercial and apartment Owners elect two members to the Board.

Our recommendations and opinions are based on the facts stated or assumed and known to us as of the

date of this letter, but are not a guarantee of results or a specific outcome. The documents relied upon in

preparing this letter are set forth on Schedule A.

We hope this letter satisfactorily addresses the question presented to us. Should you have any further

questions or comments or desire further clarification, please do not hesitate to contact us.

Sincerely,

David A. Firmin

Altitude Community Law P.C.
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SCHEDULE A

Documents Reviewed:

1. First Amended and Restated Community Declaration for the Project Area within the Former

Stapleton International Airport recorded in the real property records of Adams County on May 14,

2002 at Reception No. C0969147 and on May 10, 2002 in the real property records of the City and

County of Denver at Reception No. 2002088362.

2. Articles of Incorporation as filed with the Colorado Secretary of State on September 25, 2001 at File

No. 20011186418

3. Bylaws of the Master Community Association, Inc.


