
MERCHANT AGREEMENT 
In consideration of the mutual promises and �nm contained in !his Merohan!Agreement i�nf), andfheagreement 
of Merchant to participate ,n fhe card proooss� S8MC8S program established by Banlc, fhe parties agree as follows: 

1. Parties. The parties to !his Agreement are ESQU_IRE BANK. a federafty chattered bank whose addl6SS is 320 Old Counl!y 
Road, Garden City, New Yori< 11503 {'Bank'), American Payment Services of Coeur d'Alene, LLC, whose address is 1930 E. 
Brown Road, Mesa, Iv. 85203 ('.ISO'), and the Merchant set forth on fhe MerchantAppllcation foml to which fhis Agreement is 
attached l"Merchanr). 

2. Definitions. For fhe purposes of this Agreement and the Schedules referred to harain, fhe following deflnifions apply 
unless the context othe<Wise requires: 
�eriflcafion' means a service !hat allows Merchant to verify fhe home address of Cardholde,s with fhe relevant 
Issuer. 
�aw" means:�) all applicable federal, stale and local laws, rules and regulations; and (ii) an rules, regulations, by­
laws, standards and procedures adopted and/or amended 1i'om time to time by fhe Associations (including, without limitation, 
fhe Payment Card lndusl!y Data Security Standard), Bank and each relevant Issuer. 
'.Assoclation(s)' means VISA U.S.A., Inc. ('.Vise'), Mas181Card International Incorporated ('Mas181Card') and Discover 
Financial Services LLC ('.Discover"). 
"Aufhorizalion" means an affirmative response, by or on behaW of an Issuer to a n,quest to effect a Transaction, fhal a 
Transaction IS within fhe relevant Cardholders available credit limit and that fhe Cardholder has not reported the Card lost or 
stolen. All Transactions requirlng Aufhorizatlons by the Associations must be Aufhorized. 
"Aujhorization Cents( means the faciHty or facilities designated from time to time by Bank or ISO to which Merchant shall 
submit aft requests for AufhoriZation. 
'Business Day' means any day other fhan: (i) a Saturday or Sunday; or (ti) a day on which banking institutions in New York 
are authorized by law or executive order to be closed (and on which Bank is in fact closed). 
_'Qa�(s)"_ means either a Visa, M_asterCard or Discover credit card, debit card (or other slmffar card that n,quires a PIN for 
identification purposes), or pre-paid, stored-value or gift card. 
'Qardholder" means a person authorized lo use a Card. 
"Qhargeback" means a T rensaction that Bank returns to Merchant pu,suant to this Agreement 
"Forced Sale" means a sales Transaction prooossed without an approved eleolronic AufhoriZation number being obtained for 
fhe full amount of !he sales Transaction at the lime the Transaction is processed. 
'Full Recourae Transactions' means mail orders, telephone orders. e-commerce (Internet) orders, Pre-Authorized Recurring 
Order Transactions, and other 'card not presant" sales. 
'.Issuer' means a member of an Association !hat ente,s into a contractual relationship with a Cardholder for the issuance of 
one or more Cards. 
'Merchant Statement' means an itemized monthly statement of all charges and credits to fhe Operating Account (as fhat lel'm 
is defined in Saction 5 of this Agreernenij. 
'Mill-Quaflfied Transactions' means) any Transaction categorized as such by the processor designated by Bank to settle 
Transactions with the Associations 
'Non-Q�lified Transactions' means: (ij "!1Y Transaction submitted for processing more than 48 hours past the time the 
Aufhor1zation oocurred; (1ij any Transaction missing n,quired data; and (HI) any Transaction categorized as such by the 
processor designated by Bank to settle Transactions wilh the Associations. 
'Norma!Transaction" means a Transaction in which the Card is swiped through a lerminal, register or ofher device, capturing 
fhe Card information encoded on the Card's magnetic smp. 
'P�Au!hoij2Bd Recurring Order Transaction' means a Transaction !hat has been pre-<1uthorized by the Cardholder and for 
which the goods or se,vlcas are to be delivered or performed in the future by Merchant without having to obtain approval tom 
fhe Cardholder each time. 
'Qualified Transactions' means any Transaction categorized as such by fhe processor designated by Banlc to settle 

Transactions with the Associations. 
'l!ervices" means the transaction prooessing services desoribed on the attached Schedule A as the sama may be amended 
tom time to time by Bank, in its sole discralion. 
'.Transaction' means the aocaptance of a Card or information embossed on the Card for payment for goods sold and/or leased 
or � provided to Cardholders by Merchant and receipt of payment 1i'om Bank, whether the Transaction is approved, 
declined, or processed as a Forced Sale. The lerm 'Transaction" also includes ctedils, 81101'S, returns and adjuslmanls. 

�- Se!vlces �lded lo _Merchant. During the lerm of !his Agreement subject to the lenns and conditions of !his Agreement 
(1) ISO shall provide lachnical documentation and support along with customer support in order to allow Merchant to accept and 
process Transactions; (ii) ISO shall provide AufhoriZalion, settlement and Chargeback processing and reporting, twenty -tour 
houlS each day, seven days each week; and (ffi) Banlc shall provide the Services to Merchant 

4. Term. This Agreement shall become effective when all parties sign fhe Merchant Appicalion form to which this Agreement 
is attached and, unless sooner terminated, shall remain in effect for a tenn of three (3) years. This Agreement shall renew 
automaticafty for successive lerms of lhllla (3) yea,s each, unless any party provides wrillen notice of termination to the other 
�rties at least 90 days prior to the end of the then-current term. All existing obligations, wammties, indemnities and agreements 
with respect to Transactions entered into before such lerminalion shall remain in full force and effect, and, regardless of any 
�u:i,rmination, Merchant shall remain liable for all obligations to Cardholders and Bank that are incurred white this Agreement is 

5. Merchant Operating Account. Prior lo aocapling any Cards, Merchant shaU establish a demand dapOslt acoount at Bank, 
or al a financial institution approved by Bank (fhe "Operating Aocounf'), through which fees, charyes and credits due in 
accordanoe with this Agreement may be procassed. Merchant aulhorizss Bank to debit aH amounts Merchant owee Bank or 
ISO h&lllundar tom the Operating Account, whether maintained at Bank or another financial institution at times deemed 
appropriate by Bank, through the ACH Banking Network or by a manual debit of the Operating Account �chant waives any 
and au claims for toss or damage arising out of any such charyes or debits to fhe OperatingAocounl 

6. Reserve Account. Upon, or at any lime after, execution of !his Agreement, Banlc may-h a reserve acoount at Bank 
("Rese,ye Account'), for aft future indebtedness of Merchant to Bank or ISO !hat may arise out of or relate to the obligations of 
Merchant under this Agreement Including, but not Hmlted to, Chargebacks and fees, in such amount as Bank from time to time 
may determine in its sole discretion. Bank may fund the Reserve Account by deducting amounts tom payments due to 
Merchant, by effecting a charga ag- Merchant's Operating Aceount or against any of Merchant's accounts at Bank or by 
demanding payment from Merchant(which paymentMerchantshati make within ten (10) daysaflerrecaiptof any such�nd). 
The Reserve Account win be maintained for a minimum of six months after the dale on which this Agreemantlel'minales or until 
such time as Bank determines Iha! the release of the funds to Merchant is prudent in the best lnlerast of Bank, and commercially 
reasonable, and that Merchanfs account with Bank is fufty resolved. Upon expiration of this six-month period, any balance 
remaining in the Reserve Account win be paid to Merchant. Bank wiH infonn Merchant in writing of any charges debited to fhe 
Resarve Aocounl during this six-month period. 

7. Fese. Merchant shall pay to Bank all fees specified on Schedule A, as amended by Bank from time to time. For each 
T ranaaction, Bank will charge Merohant as follows: 

(a) An amount /"Merchant Discount Fees') equal to a specified percentage of the total cash price of aach sales and cash 
withdrawal T ransactton /'Men:hant Discount Rate"); 

(b) A specified amount per Transaction /"Transaction Fee'); and 
(c) A specified amount per Author- ("Authorization Fee"). 

The Merchant Discount Rate, AufhoriZation Fees and Transaction Fees are set forth on Schedule A Different Merchant 
Discount Rates apply to Qualified, Mid-Qualified and Non-Qualified Transactions, as shown on Schedule A. Merchant agrees 
Iha! Bank will, and aulhorizss Bank to, deduct Merchant Discount Fees from fhe Operating Account or Resaive Account on a 
daily basis unless a monthly basis is specified on Schedule A Merchant also agrees to pay to Bank the amount of any fees, 
charges or penalties assessed against Bank by any Association or Issuer for Merchant's violation of any Appficable Law. 
Merchant shall pay Bank for any other services provided to Merchant by Bank and for all other fees s� on Schedule A. 
including, but notlimlted to, monthly minimum fees, Chargeback fees and customer service fees. 

B •. BIUing. All amounts Merchant owes to Bank may be _charged to the Oparating Aceount or Reserve Account, recoupad by 
adJuslmenl to any cred'lls due to Merchant or set off against any account or property Banlc holds for or on behaW of Merohant. 

9. Security Interest As security for fhe performance by Merchant of ati of its obligations under this Agreement, Merchant 
hereby grants to Bank a security Interest in: (i) the funds held in the Operating Account and in the Reserve Account; and �i) any 
invento,y with respect to which a Transaction has occurred but has not yet been fulfilled. Merchant wiU execute and deliver to 
Bank such documents, in foml satisfactory to Bank, as Bank may reasonably n,quast in order to pelfect Bank's security interest 
in the Operating Account Reserve Account and such inventory, and will pay ati costs and expenses associated with filing the 
sama or !his Aglll&ment in all public filing offices, where filing is deemed by Bank to be necessary or desirable. Bank is 
authorized to file financing slalements relating lo the Operating Aceoun� the R8S81118 Account and such Inventory without ISO 
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where authorized by law. Merchant appoints Bank as tts attorney-in-fact to execute such documents as are necsssa,y or 
desirable to accomplish perfection of any securily interests. This appcintmenl is coupled with an interest and shall be irrevocable 
as long as Merchant owes any amount to Bank or ISO. 

10. Processing Transactions. 
(a) Merchant shaU obtain Authorizations and process Transactions using such equipment and software as may be approved 

1i'om time to time by Bank, in its sols discretion (the ·�nf'). 
(b) Merchant shall obtain Authorizations for Transactions in the manner, and following the processas and procedures, 

determined 1i'om time to lime by Bank, in its solsdiscrelion, and communicated to Merchant by either Bank or ISO. 
(b) Merchant shal submit, in the manner determined from time to time by Bank, such information to Bank or Bank's designee 

in connection with Transaction procassing as Bank from time to time may determine. 
(c) Merchant shall not submit a Transaction to Bank {electronically orotherwisa) until Merchant has performed Its obligations 

�re�
er in connection with the Transaction or obtained Cardholders consent for a Pre-Authorized Recurring Order 

(d) Merchant shall not transmit any Transaction to Bank that Merchant knows or should have known to be fraudulent or not 
authorized by fhe Cardholder. 

(e) MerchantshaH not prooess a Transaction that does notresutt tom an act between a Cardholder and Merchant. 
(� Merchant shall not request or use any Card number for any purpose other than as payment for Its goods or services. 
(g) Merchant may transmit a Transaction Iha! effecle a prepayment of services or full prepayment of custom-ordered 

marchandise, manufactured to a Caldholder's spaoificatklns, W Merchant advises Cardholder of the immediate billing at the time 
of the Transaction and within time limits established by fhe Associations. 

11. Prohibited Transactions. Merchant shall not do any of !he following: 
(a) Estabf1Sh a minimum on debit cards or greater than $10.00 on credit cards or maximum dollar Transaction amount; 
(b) Obleln multiple Authorizations for amounts less than the total sale amount; 
(c) ) Obtain Authorization for the purpose of setting aside the Cardholders credit line for use in future sales; 
(d) Extend credtt for or -r the time of payment of the total cash price in any Transaction; 
(e) Honor a Card except in a Transaction where a total cash price is due and payable; 
(� Make any special charge to or extract any spacial agreement or security from any Cardholder in connection with any 

Transaction; 
(g) Transmit or accept payment for any Transaction that was not originated directly between Merchant and a Cardholder for 

the sate or tease of goods or the peilorrnance of services of the type indicated in the Merchant Appf10ation form to which this 
Agreement is atlached; 

(h) Honor or accept a Card as payment for any legal services or expanses arising out of or related to: (i) any domestic relations 
matter where such services or expenses are furnished to a pe,son whose name is not embossed on a Card; or (i) any 
bankruptcy, insolvency, compromise, composition or other process affecting Cardholders creditors; 

(ij Use Merchanfs own Card, or one to which Merchant has access, to process a Transaction for fhe purpose of obtaining 
credtt for Merchanfs own benefit; 

(D R&-prOC&SS any Transaction that was previously charged back to Bank and subsequently ratumed to Merchant. irrespective 
of Cardholder approva� 

(k) Initiate a Transaction credit wilhoul a preceding debit at least equal to the credit; 
(Q ) Initiate a Transaction credit without a balanca In the Operating Aocount at least equal to the credit; 
(m) Use the Equipment or any data received thereon for any other purpose other than for detennining whether or not Merchant 

should accept checks or Cards in connacllon with a current sale or lease of goods or services; 
(n) Use fhe Equipment or any dala recaived thereon for credit inquiry purposes or any other purpose not authorized by this 

Agreement, 
(o) Draw or convey any inference conoerning a person's credilworfhiness, credttslanding, credit capacity, character, ganeral 

reputation, pe1SOnal characteristics or mode of living when any Card or check is prooessed as non-accepted; 
(p) Disclose any information obtained through the Equipment to any person except for necessary disclosures to affected 

Cardholders, Bank and/or fhe issuer, 
(q) Disbursa funds In the form of1ravelers cheques, ff the sole purpose is to allow the Cardholder to make a cash purchase 

of goods or services from Merchant; 
(r) Disburse funds in the form of cash; 
(s) Accept a credit Card to collect or refinance an existing debt (whether originafty owed to Merchant or otheiwisa) that is 

considered uncollectible (for examp�. payments to a collecllon agency or attempts to recover funds for a dishonored check); 
(� Issue a Transaction credit in respect of goods or serviles acquired in a cash transaction which are ratumad; 
(u) Make any cash refund to a Cardhoider Who has made a purchase with a credit Card (aB Transaction credits shall be 

issued to the same credtt Card account number used in the sale); 
(v) Require a Cardholder to complete a postcard or similar device Iha! includes fhe Cardholder's account number Card 

expiration date, signature or any other Card account date in plain view when malled; 
(w) ) Prooess a Transaction that ,sprasents ooitection of a dishonored check; 
(x) ) Accept a Card for the purchase of Scrip (as defined by applicable VISA regulations); 
(y) ) Accept any payment directly from a Cardholder for previous Card charges incurred and processed by Merchant; or 
(z) Require, through an inclllas& In price or otherwise, any Cardholder to pay any surcharge in connection with any 

Transaction or to pay any part of any charge imposed on Merchant by Bank �t. In either case, as expressly permitted by, 
and under lenns and condffions Iha! comply in ful with, Applicable Law. 

12. Prohibition of Furnishing Account lnfol'matlon. Merchant shati not, without the Cardholder's consent, sell, purchase, 
provide or exchange any Card infol!nalion in the form of Transaction documents, carbon copies of imprinted Transaction 
documents, mailing lists, tapes, journal rolls or other media obtained through the use of a Card to any third party. Merchant shall 
notify Bank of fhe identity of any fhird party performing services to Merchant in connection with which such third party has access 
to any Card infomlation. 

13. DaHy Reconclllallon o!Tranaactkma. 
(a) ElectronicaHy Transmitted Transactions. Banlc shaft control and disbursa all Transaction-ralaled settlement funds to 

Merchant Transactions with respect ID which Bank receives payment from or through the Associations will be settled on a daily 
basis, and Banlc shalt deliver payment to Merchant In connection with such Transactions by ellecting a credit to fhe Operating 
Aocount equal to the reconciled and paid summary Transaction total of all of Merchant's total paid summa,y Transactions since 
fhe previous credit. Notwithstanding the foregoing, Bank may, In Its sole discretion, effect a credit to fhe Operating Accounlin 
connection with any Transaction prior to fhe point in time Bank receives payment in connection !herewith from or through fhe 
Associations. In either case, Bank may, H necessary or appropriate, reduce any credit made to the Operating Account by, 
and/or Bank may require that Merchant pay lo Bank an amount equal to: (i) the sum of all Cardholder charges denied refused 
or charged back; (ii) aH refunds processed on account of Cardholders during said time period; (iil) the fees and charyes, incklding 
Chargebacks, Merchant owes Ban1c or ISO hereunder; (IV) all taxes, penalties, charges, fees and other items incurred by Bank 
that are reimbursable pursuant to this Agreement; (v) all appficable rates, fees and charges described on Schedule A; (vi) any 
amount Bank previously credited to the Operating Aocountfhat Bank determines, in good faith, was incor1Sclly so credited; and 
(vii) any amounts Bank determines, in its sols discrelion, to be of questionable risk to any relevant Cardholder or Bank. 

{b) Reconciliation of Transactions. Merchant shall reconcile aach settled Transaction within fifteen (15) days after the date 
on which such Transaction is submitted to Bank for paymen� and shall notify Bank and ISO immediately of any discrepancies 
or errors Merchant notes as a result of such reconciliation. Neither Bank nor ISO shall have any responsibilfy or llabify for 
T ransaction-retaled errors or omtsaicns that are brought to their attention more than sixty (60) days after fhe dale on which the 
Transaction to which such error or onvsslon relates is first presented to Bank for settlement 

(c) Provislonal Credit. Any credits ID the Operating Account are provisional only and subject to revocation by Bank until such 
time that the Transaction is final �d no tonger subject to Chargaback by the issuer, Cardholder or Associations. Bank may 
withhold payment for a Transaction lo Merchant, for any reason, until such time as the Transaction has been verified as 
legitimate by the relevant Issuer, or Bank and/or ISO receives adequate supporting documentation from Merchant to 
authenticate the Transaction and mitigate Chargaback risk. 

14. Adjustments and Returns. Merchant wiH maintain a fair exchange and return policy and make adjusfmants with respact 
to goods and services sold and/or leased to Its customers whanever appropriate. If goods are ratumed, or se,vices are 
terminated or canceled, or any price Is adjusted, Merchant will prepare and transmit a credit or return T ransacton, electronically 
for the amount of the adjustment as a deduction from the total amount of Transactions transmitted that day. If the amount of 
credit or return Transactions exceeds the amount of sales Transactions, Merchant shall pay the excess to Bank. Merchant shall 
make no cash refunds on credit Transactions and shaft handle all credit adjustments as provided in this Section 14. If no refund 
or return wiU be given, Merchant must advise Cardholder in writing, al the lime of the Transaction that the sale is a "final sale' 
and 'no retums" are permitted. Merchant must advise Cardholder in writing of any policy of Merchant that provides for no-cash 
refunds and in-store credit only. Merchant shaU follow Association reservation/no-show policies, and shall notify Cardholde,s in 
writing of !his policy on au advance reservations. Merchant also shall notify Cardholde,s at the time of the reservation of the 
exact number of days required for reservation dapOslt refunds. 
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15. Chargebacks. The acceptance by Bank of any Transaction processed in accordance with the terms of this Agreement 
shaU be without recourse to Merohant except for: 
(i) Full Re� T�sa�; (ii) as otherwise indicated in lhis Agreement; and (Hi) under any of !he� cirtumslances: 

(a) No speci1ic pnor Authorization for the Transaction was obtained from Ille Aulhorization Center, the approval number does 
not appear m the elecronic transmittal Iha! is maintained by Bank, or the Transaction was submitted to the Bank or ISO thirty 
(30) days or more aftsr the date on which !he goods and/or ser,ices to which lhe Transaction relates were purchased or leased 
by Iha relevant Cardholder; 

(b) The Transaction was based on a pra-aulhorization form, !he Card on which lhe Au1horization was based was canceled 
and Merchant was so notified prior to the Transaction; 

( c) The Card glvirg rise to lhe Transaction was canceled and prior to, or at lhe time of, lhe T ransaclion, and Merchant received 
notice of !he cancellation through !he eleclronic terminal, in writing or olherwise; 
, (d) The Gard expired prior to Ille date of lhe Transaction or !he date of lhe Transaction was prior to lhe validation date, if any. 
indicated on !he Cartl; 

(e) The Transaction information required by lhis Agreement was not submitted to Bank, or the procedures required by this 
Agreement to be followed in connection with processing a Transaction were notfullowed; 

(� Bank or Issuer receives a complaint from or on behalf of a Csrdholder slating !hat !here is an unresolved dispute or defense 
to a charge (whelher or not valid) between Merchant and Csrdholder; 

(g) The Csrdholder makes a written complaint to Bank or Issuer that the Csrdholder did not make or aulhori2e Ille Transaction· 
(h) A setoff or counterclaim of any kind exists in favor of any Csrdholder against Merchant that may be asseried in defens'e 

of an action to enforce payment against the Csrdhoider in lhe T ransaclion; 
(Q ) The Transaction was made at or by a merchant olher lhan Merchant 
0) ) The Transaction olherwise violates the terms of this Agreernsnt or any Applicable Law; 
(k) ) A Transaction is charged back by an Issuer, or 
(Q Any representation or warranty made by Merchant in connection wilh lhe T ransaclion is false or ineccurate in any respect. 

in any such case, Bank shaU not be obligated to accept a Transaction for credit to !he Operating Account. II Bank has credited 
lhe Operating Account or Reserve Account for such a Transaction, Bank may return the Transaction to the Merchant, and 
Merchant shaU pay Bank the amount of the Transaction. Merchant agrees thatft is solely responslble for all Chargebacks,and 
Iha! Bank, without pnor notice to Marchan� may: (i) charge !he amount of Ille Transaction to the Operating Account or Reserve 
Acoount;_(ff) �P Ille amount ol lhe Transaction by adjustment of the credits due to Merchant; or (ill) set off Ille amount of !he 
Transaction against any account or property Bank hoids for or on behalf of Merchant. If Merchant disagrees with Bank's decision 
to charge back a T�ction, Merchant must so notify Bank in writing within 10 days of the Chargeback, and provide 
�men1ation !hat Ille d,spute has been resolved to Cartlholder's satisfaction or proof Iha! a credit has been issued. Without 
limiting Ille generality of any other provision of lhis Agreement, if Bank or ISO, if ISO has indemnffied Bank, taJces legal action 
aga,�st Merchant for any Chergebacks or any amounts due Bank or ISO hereunder, Merchant shall pay Iha costs and attorneys' 
fees incurred by Bank and/or ISO, whelhersult is commenced or not 

16, Merchant statement. Af. least once each month, Bank shall provide a statement (lhe "Merchant Ste1amenr) to Merchant. 
AD. information appearing on Iha Merchant Statement shall be deemed accurate and affirmed by Merchant unless Merchant 
objects by written notice specifying Iha particular Item in dispute within 60 days of Ille date of Iha Merchant S1atement. 

17, Retention of lnfonnallon. Merchant shaH retain the information required to be submitted in connection wllh a Transaction 
orto be maintainad in connection wilh a complaint for seven years 1i'om !he date of Ille Transaction or lha complaint. At Ille 
request of Bank, Merchant shall provide such information to Bank or ISO, as directed by Bank, wilhin Im (5) days of receipt of a 
request from Bank. Failure to meet such time lrama or non-dellvery of any Item or delivery of an illegible copy of an Item 
requested by an Issuer sheH, among olher lhings, constitute a waivar by Merchant of any claims and may result in an irrevocable 
Chargeback for Ille full amount of Ille Transaction. 

18. R�cove,y of Cards. _Merchant will use its best effor1s to reesonably and peaceably recover and retain any Csrtl with respect 
to which Merchant rece"es notffication of cancellation, restrictions, !haft or countelfeiting. This notice may be given: (i) 
electromcally lhrough Ille Equipmem (fi) by the Authori2ation Center lhrough any means: or (lii) by Hsting on any canceled card 
or restricted Card Hst. Merchant shall also take reasonable steps to recover a Csrtl that it has reasonable grounds to believe is 
counterfeit, fraudulent or stolen. 

19. Customer Complaints. Mer"."""t shall respond promplty to inquiries from Cardholdels and shall altempt to resolve any 
disputes am,cably. if unresolved disputes occur wilh a frequency unacceplable to Bank, Bank may terminate this Agreement 
Bank reserves Ille right to charge Merchen! reasonable fees and reimbursement on account of excessive Csrtlholder inquiries, 
refunds or Chargebacks. Merchant agrees to maintain Iha following information in writing wilh respect to each claim or defense 
asserted by a Csrtlhclder for which Merchant has received notice: 

(a) The Csrdholder's name; 
(b) The truncated Card account number or token; 
(c) The date and time the Cardhoider asserted Ille claim or defense; 
{d) The nature of Ille claim or defense; and 
(e) The action Iha! Merchant took in an altemptto resolve lhe dispute. 

Upon request, Merchant shall furnish Bank with this information in writing within 10 days. 

20. Confidentiality. Marchant shal treat aH information received in connection with this Agreement as confidential. Merchant 
shall prevant the disclosure of lhis information except for necessal)I disclosures to affected cardholders. to Bank, to ISO and to 
issuers. 

21. Cornpllance wtlh Applicable Law. Merchant represents and warrants Iha! It has oblained all necessary regulatoly 
approvals, certificates and licenses, and !hat It is in compllance with all Applicable Law, in connection with the operation of its 
business. Merchant represents and warrants that It understands Ille importance of complying with Applicable Law in connection 
wilh any and all actions It takes in connection with Transactions (including, without limitation, complying with requirements 
relating to Transaction information, storage and disclosure), and covenants at all times to comply in full with all Applicable Law. 
Merchant further acknowledges and agrees !hat It Is responsible for Iha actions of all of its employees while in Merchant's 
employ. 

22. Taxes. Each party hereto shall report its income and pay its own taxes to any applicable jurisdiction. If either Bank or ISO 
is required to pay any taxes, interests, fines or penalties owed by Merchan� said amount shall become immediataly due and 
payable by Merchant to Bank or ISO. W excise, sale or use taxes ara imposed on Transactions, Merchant shall be responsible 
fur Iha collection and payment !hereof. Merchant shall not add any tax to any Transaction unless Applicable Law expressly 
provides !hat Merchant is permitted to impose a tax, and any such tax amount, K so allowed, shall be included in the Transaction 
amount and not collected separstely. Bank or ISO shall be entitied to recover from Merchant any of said laxes paid by It on 
behaff of Merchant immediately after payment 

23. Limitation of LiabHity. In addition to all olher limitations on Ille ffability of Bank and ISO conteined in this Agreement 
neither Bank nor ISO shall be Hable to Merchant or Merchant's custome,s or any other pelSOO for any of Iha fuffowing: 

(a) Any loss or liabiffty resulting from Ille denial of oredlt to any person or Merohanfs retention of any Card or any attempt to 
do so; 

(b) Any loss caused by a Transaction downgrade resulting from defective or lauUy Equipment even K such Equipment is 
owned by Bank or ISO; 
. {c) The unavailabifrty of Services caused by Ille termination of contracts with computer hardwa,e vendors, processors or 
installers, whether terminated by Bank, ISO or any olher peraon for any reason; or 

(d) interruption or termination of any Services caused by any reason except for faffure of ISO to repatr or ,eptace Equipment 
at Merchanfs expensa (in which case, any resulting liabillty shall be for Ille sole account of ISO). At no time wffi ISO's ffabillty 
exceed the amount of fees collected or reasonably expected to be collected from Merchant for this delay period. 

NEITHER BANK NOR ISO SHALL BE LIABLE FOR Am LOST PROFITS, PUNITIVE, INDIRECT, SPECIAL OR 
CONSEQUENTIAL DAMAGES TO MERCHANT OR TO ANY THIRD PARTY IN CONNECTION WITH OR ARISING OUT OF 
THIS AGREEMENT OR ANY OF THE SERVICES TO BE PERFORMED BY BANK OR ISO PURSUANT TO THIS 
AGREEMENT. MERCHANT ACKNOWLEDGES THAT BANK HAS PROVIDED NO WARRANTIES. EITHER EXPRESS OR 
IMPLIED, WRITTEN OR ORAL, INCLUDING, BUT NOT LIMITED TO, ANY IMPLIED WARRANTY.OF MERCHANTABILITY 
OR FITNESS FOR A PARTICULAR PURPOSE, WITH RESPECT TO ANY EQUIPMENT ANO THAT BANK HAS NO 
LIABILITY WITH RESPECT TO ANY EQUIPMENT. BANK MAKES NO REPRESENTATIONS OR WARRANTIES. 
EXPRESS OR IMPLIED, REGARDING THE SERVICES IT PROVIDES HEREUNDER. IF THERE ARE ERRORS. 
OMISSIONS, INTERRUPTIONS OR DELAYS RESULTING FROM BANK'S OR !SO'S PERFORMANCE OR ANY FAILURE 
TO PERFORM, BANK'S ANO 180'8 LIABILITY SHALL BE LIMITED TO CORRECTING SUCH ERRORS, IF COMMERCIALLY 
REASONABLE. 
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24. Limitation on Damages. In no case shall Merchant be entitied to recover damages from ISO or Bank lhat exceed Ille fees 
retained by Bank and ISO pursuant to lhis Agreement during Ille six monlh period immediately prior to Ille event giving rise to 
the claim for damages. 

25. Indemnification. Merchantag- to indemnify and hokl Bank and ISO harmless from any and all tosses, claims, damages, 
liabilities and expenses, including attorneys' fees and costs (whether or not an attorney is an emplayea of Bank or Bank's 
affiliates, ISO or affiliates of ISO) arising out of any of Ille fullowing: 

(a) Merchant's faffure to comply with this Agreement; 
(b) Any act orornission ofMerchant; 
(c) Merchant's faffure to comply with any Equipment's user's guide; 
{d) Merchanfs faffure to comply with any Applicable law; 
( e) Any dispute conceming Iha quality, condition or delivery of any merchandise or the quality of performance of any service; 
(ij The fraud or dishonesty of Marchant or Merchant's employees, licensees, successors, agents and/or assigns; 
(g) Merchanfs selection of an Internet setVice provider or olher telecommunication services provider; 
(h) The theft of or damage or desiruction to any Equipmem or 
(ij ) Full Recourse Transactions, unaulhorized Transactions and prohibited Transactions. 

26. Credit Investigation and Bank Auditing. Bank may audit from time to time, Merchants compliance wllh Ille te1t11s of this 
Agreement. Merchant shal provide all information requested by Bank to complete Bank's audit. Marchant authorizes parties 
contacted by Bank to ratease Ille credit infurmation requested by Bank. and Merchant agrees to provide a separate authorization 
for release of credit information, tt requested by Bank. Merchant shall deliver to Bank such information as Bank may reasonably 
request from time to time, including wffhout limitation, financial statements and information pertaining to Merchant's financial 
condHlon. Such information shall be true, complete and accurate. Without limiting Ille generality oflha foregoing, Merchant shall 
provide to Bank and ISO ifs balance sheat and income statements not less frequenfly lhan every three calendar monlhs during 
lhe term of lhis Agreement 

27. Termination of Agreement by Bank and ISO. Bank may terminate lhis Agreement upon at least 30 days' prior written 
notice to the other parties. In addition, Bank may terminate lhis Agreement immedistely upon written notice to Merchant upon 
!he occurrence of any of Iha following (each, an 'Event of Default"): 

(a) Any information concerning Merchant obtained by Bank is unsatisfactory to Bank, in Bank's solediscration. 
(b) Any act of fraud or dishonesty is committed by Merch� its employees or agents, or Bank beUeves in good failh that 

Merchant. its employees or agen1ll have committed, are committing or are planning to commit any acts of fraud or 
m,srepresentation. 

(c) Chargebacks ara excessive, in Iha opinion of Bank. 
(d) There is a breach of any represenlation or warranty made by Merchant to Bank, or Merchant defaults in Ille performance 

of any of its obligations under this Agreement. 
(e) Merchant files a petition under any bankruptcy or Insolvency law. 
(� Bank datermines Iha! Ille continuation of !his Agreement may create he1t11 or Ille toss of goodwill to Bank or any Association. 
(g) Merchant faffs to maintain sufficient funds in Iha Operating Account to cover lhe amounts due to Bank hereunder. 
(h) Merchant's percentage of error Transactions or retrieval requests is excessive in lhe opinion of Bank. 
(Q Any insurance policy obtained by Bank. ISO or Merchant relating to Transactions and/or Chargebacks is cancelled or 

terminated for any reason. 
0, Merchant fails to provide financial statemenls suitable to Bank on request. 
(k) ISO doas not or cannot pertonn its duties under !his Agreement and Bank determines !hat it is notfeasible to provide the 

Services contemplated by lhis Agreement to Merchant. Bank is not obligated to provide replacement Services W ISO does not 
or cannot perform. 

Bank may setecllvaly terminate 011S or more of Merchanfs approved locations without terminating lhis entire Agreament. 

In the avent of termination, all obllgalions of Merchant Incurred or existing under lhis Agreement prior to termination shall survive 
:::=.,�erchanfs obllgations with respect to any Transaction shall be deernsd incurred and existing on Ille date of 

In the event Bank_ �inates_ this Agreemant�ing any Event of Default, Merchant: (i) agreas Iha! Bank may place Merchant 
on eech Association s 'Terminated Merchant File (or any other list or file serving a similar purpose); and (IQ agrees to indemnify 
and hold Bank and ISO harmless from and against any and all costs, expenses and liabilities incurred by Bank and/or ISO in 
connection with or arising out of such Event of Default 

28. T ermtnatton of Agreement by Merchant Merchant may terminate this Agreement without incurring an early termination 
fee upon at least 30 days' prior written notice to the olher parties ff Bank amends Schedule A pursuant to Section 31 to increase 
Ille rates, fees or charges Merchant pays hereunder, except for fees or rates that resuU from a pass lhrough from an Association. 

29. Setoff. In addition to any olher legal or equitable remedy avaltable to It in accordance with lhis Agreement or by law, Bank 
and/or ISO may set off any amounts due to Bank and/or ISO under lhis Agreernsnt against any property of Merchant in Ille 
possession or control of Bank or !SC. 

30. Excluslvlly. Notwithstanding any olher provision of lhis Agreement, Bank or ISO may terminate lhis Agreement 
irnmedlately by providing wri1ten notice to Merchant: © W Merchant's V,sa, Mastercard, and Discover Network gross sales 
volume (collectivaly, 'Volume') decreases by more lhan fifty percent (50%) of Ille monlhly average for Ille most recent twelve 
( 12) month period, and lhe resUffant decrease In Volume is not related to an ovarall decrease In Merchant's businass sales· or 
(Ii) following notification by Merchant of its intent to terminate lhis Agreement and stop processing before the and of Ille �rm 
hereof or any extension !hereto, as long as !he early termination by Merohant is not made pursuant to Iha terms of Section 28. 
Merchant agrees upon _ early termination of this Agreement to pay ISO any one-time expenses used to set up Merchant such 
as, but not Hmlted to, d1SCOunted equ,pmant traval expenses, sollwara, conversion costs, etc., plus the amount of Merchant's 
average monlhiy discount muUiplied by the monlhs remaining in Ille term of this Agreement or any renewal !hereof, including 
but not imited to all normal and customal)I processing fees and revenues, less Ille estimated costs and expenses of ISO relating 

to Ille Agreement for Ille remaining temi of lhis Agreement. 

31. Amandmenta to this Agreement. From time to time Bank may amend lhis Agreemant as folicws: 
(a) Ban_k may amend or delete Cards or Services listed in Schedule A by notifying Merchant in writing of any such amendment. 

All proVISIOllS of lhis Agreement shai apply to Cards or Services added to this Agreement. Bank shaU notify Merchant of Ille 
fees to be charged for processing the addilional cards and Services. Acceptance by Merchant of a new approved Card as 
payment for a Transaction or use of a new Service after Bank hes sent Merchant notice of an amendment shall constitute 
Merohant's agreement to Ille amendment and the leas or charges related to these additions. 

(b) From time to time, Bank may change aH rates, fees and chargas setforlh on Schedule A. Bank wiH provide written notice 
to Merchant of an such amendmanls. Bank may change Ille rates, fees and charges without prior written notice ii Merchant's 
sales volume or average Transaction amount does not meet Merchants projections contsined in Ille Merchant Bankcard 
Application to which this Agreement is attached or Iha underlying risk factors to process Transactions increase. If notice is 
requlrad, Bank will give written notice on Ille Merchant Statemant. All new rates, fees and charges will become effective for Iha 
monlh immediately following Ille monlh in which the notice appeared on Ille Merchant Ste1ament unless Merchant terminates 
this Agreement in accordance wilh Section 28. 

(c)_ Bank may amend this Agreement in any manner olher lhan as desaibed in Section 31(a) or 31(b) above simply by 
providing writien notice of such amendment to Merchant and such amendment shall become effective on Iha latter of: (Q the 
date on which such written notice is received by Mercha� or (fi) a date specffied by Bank in such written notice. 

�- Assignment. This Ag�ment may not be assigned by Merchant without the prior written consant of Bank. Bank may assign 
this Agreernsntwithout limitation. Assignment of this Agreement by Bank shall relieve Bank of any furlher obligations undarthis 
Agreement 

33. Financial Accommodations. Bank, ISO and Merchant intend lhis Agreernsnt to be construed as a contract to extend 
financial accommodations for Ille beraftt of Merchant. 

34. Waiver. To Ille extent Iha! Merchant becomes a debtor under any chapter of title 11 of lhe United S1ates Code and such 
e�nt does not result in Ille termination of lhis Agreement, Merchant hereby unconditionally and absolutely waives any right or 
ability that Merchant may olhelWise have had to oppose, defend against or olherwise challenge any motion filed by Bank for 
rel,ef from Iha automalic stay of 11 U.S.C. § 362(a) to enforce any of Bank's rights or claims under lhis Agreament. 

35. Cooperation. In lhetr dealings with or,s anolher, each party agrees to act reasonably and in good tailh and to fully cooperate 
wllh each olher in order to facilitate and accomplish Iha transactions contemplated hereby. 
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36. Entire Agreement This Agreement, togelher wllh the Schedules attached hereto. supersedes any other agreement, 
whether written or oral, that may have been made or entered into by any party (or by any officer or officers of any party) relating 
to the matters oovered herein and conslitu1es the entire agreement of the parties hereto. 

37. Severabilily. ff any provisions of this Agreement shaH be held. or deemed to be. or shall In fact be, Inoperative or 
unenforceable as applied In any particular situation, such circumstance shall not have the effect of rendering any olher provision 
or provisions herein oontalned invalid, inoperative or unenfon:eable to any extent whatsoever, The Invalidity of any one or more 
phrases, sentences, clauses or sections herein contained shall not affect the remaining portions of this Agreement or any part 
hereof. 

38. Notices. Except for notices provided by Bank to Merchant on the Merchant Statement all notices. requests, demands or
other Instruments which may or are required to be given by any party hereunder shaR be in writing and each shall be deemed 
to have been properly given when: (i) setved personaffy on an officer of the party to whom such nolic& is to be given, (H) upon 
expiration of a period of three (3) business days from and after the dale of maffing thereof when mailed postsge prepaid by 
registered or certified mail, requesting 18lum receipt, or (in) upon delivery by a nationally recognized overnight delivery service, 
addressed as follows: 

ff to BANK: 320 Old Country Road 
Garden Cify, NY 11503 

If to ISO: 1930E. BrownRoad 
Mesa, AZ85203 

ff to MERCHANT: Address listed on the application to which this Agreement is attached. 

My party may change the address to which subsequent nolic&s are to be sent by notice to the others given as aforesaid. 

39, Governing Law. This Agreement shall be governed and oonstrued in accordance wllh the laws of the Stats of New YOik, 
without regard to lnlemal ptinciples of conflict of laws, and federal law. The stale and federal cout1s located in Maricopa County, 
Arizona shall have sole and exciusive jurisdiction of any and au claims, dtspules and oontroversies arising under or relating to 
this Agreement 

40. Captions. Captions In this Agreement are for convenien<le of reference only and are not to be considered as defining or
limiting in any way the scope or intent of the provtsionsof this Agreement 

41. No Waiver. My delay, waiver or omission by Bani< to exercise any right or power arising from any breach or default of the 
other party in any of the terms, provisions or covenants of this Agreement shaft not be construed to be a weiver of any 
subsequent breach or default of the eame or any other terms, provisions or covenants on the part of the other party. All remedies 
afforded by this Agreement for a breach hereof shall be cumulative. 

42. Force Majeure. The parties shall be excused from performing any of their respective obligations under this Agreement 
which are prevented or delayed by any occum,nce not within their respective control inciuding but not Hmited to strikes or other 
labor matters, destruction of or damage to any building, natural disasters, accidents, riots or any regulation, rule, law, ordinance 
or order of any federal, stale or looal government authority. 

43. Merchant Warranties and Acknowledgements. Merchant represents and warrants to Bank an of the following: 
a) Ai representations and statements made In this Merchant Bankcard Application and Agreement or in any other document 
relating hereto, by Merchant or on Merohanfs behaff are 1rue, aocurats and complete In all matertal respects. Merchant hereby 
authorizes Bank to investigate and oonlirm the informalion herein. For this purpose, Bank may utilize credit bureau I reporting
agencies and/or its own agents. 
b) Merchant is engaged in the lawful business shown on the Merchant Bankoard Application that inotudes the sale of
merchandise and/or services, and is duly licensed to oonduct such business under the laws of the stats, county and city In 
which Merchant is located. 
c) Merchant has not been terminated from settlement of Card transactions by any financial institution or determined to be In
violation of any of the rules and/or regulations of V,sa, MasterCard, or Discover NetwOlk except as specificaffy disciosed in the
Merchant Bankcard Application. Merchant aoknowledges that the signabJre of the representative on the Merchant Bankcard 
Application and/or this Agreement only constitutes acknowledgment of the offer made by the representative on behaff of, and 
contingent upon the approval of, Bank and such agreement is not binding until approved by Bank. 

44. Response to Unauthorized Access. Merchant wW notily Bank wllhln 24 hours after it knows of any breach in security 
resulting in an unauthorized acosss to cardholder Information. Merchant will provida any assistance that Bank, the ming bani< 
of any cardholder, and their regulators and the card Associations and Discover Network deem necessary to contain and oontrol 
the incident to prevent further unauthorized access to or use of Cardholder Information. Such assistance may inciude, but shall 
not be limited to, preserving reoords and olher evidence and compiling Information to enable Bank and the issuing bank(s) or 
the Associations to investigate the incident and provide assistance and cooperation to: (a) file suspicious activify reports (as 
applicable); (b) notify their regulators (as appficable); and (c) notify the affected cardholder (as required). Unless the 
unauthorized acoess was due to Bank's acts or omissions, Merchant will bear the cost of notifying aflectedCardholder(s). 

45. Miscellaneous. Merchant may not make a claim against Bank or hold Bani< liable for the acts or omissions of o1her 
merchants, service providers, the Associations, financial instituUons or others that do not have a written contractual relationship 
with Bank or over which Bani< has no control. These provtsions supplement augment and are In addition to obligations of 
Indemnification, audit, oonfidantlalify and olher similar provisions oonfained In this Agreement This Section 45 wW survive this 
Agreement's termination. Merchant may not store In any system or in any manner dtsoretionary Card read data inciuding wllhout 
limUation CW2 data, PIN data, address verification data or any olher Information prohibited by Applicable law. 

46. PC! Certification. Merchant wm provide an annual certification to Bani< if requested by Bani< {In a form aoceptable to Bank) 
certifying compliance with the data security provisions of this Agreement, inciuding compliance with applicable Association 
requirements such as PCI, SDP and CISP. Merchant wm provide annual certifications for Merchant's service providers, 
suboontractors and agents. Failing to meet the requirements of this mandats will increase Merchants underlying risk factors. 

47. OptBlueO Acceptance. By checking the Accept oheckl>ox next to Optslue" on page two of this 5 page Agreement call 
Merohant Bankcard Application the following terms and oondlttons apply to MERCHANTs pallicipation In the AMERICAN 
EXPRESS Op!Blue® Program ("AMERICAN EXPRESS CARD ACCTEPTANCE"): Saction 32 of the MOG found at
(www.americanexpress.com/merchantopguide) - Merchant authorizes Bank/ISO and/or its affffiales to submit AMERICAN 
EXPRESS SALES to, and reoeive settlement on suoh SALES from AMERICAN EXPRESS on behalf of MERCHANT. 
MERCHANT agraes that BANK/ISO may disclose to AMERICAN EXPRESS Information regarding MERCHANT and
MERCHANTS SALES to AMERICAN EXPRESS, and that AMERICAN EXPRESS may use such Information to pe,form its 
responsibilities In connection with AMERICAN EXPRESS CARO ACCEPTANCE, promote AMERICAN EXPRESS, pe,form 
analytics and create reports, and for any o1her lawful business purposes, inciudlng commercial marketing communications 
purposes within the parameters of AMERICAN EXPRESS CARD ACCEPTANCE, and important transactional or relationship 
communications from AMERICAN EXPRESS. AMERICAN EXPRESS may use the Information about MERCHANT obtained In 
the AGREEMENT at the time of setup to screen and/or monitor MERCHANT in oonnection wllh AMERICAN EXPRESS 
marteting and administrative purposes. MERCHANT agrees It may receive massages from AMERICAN EXPRESS, lnc:ludlng 
important information about AMERICAN EXPRESS products, S8!Vices, and resources available to its business. These 
messages may be sent to the malling address, phone numbers, email addresses or fax numbers of MERCHANT. MERCHANT 
may be contacted at its wireless telephone number and the communications sent may Include autodialed short message service 
(SMS or "text') messages or automated or prerecorded calis. MERCHANT agraes that tt may be sent fax communications 

48. OptBlue" Acceptance Opt-out: By unchecking the Acceptcheckbox next to OptBlue® or by contacting Bank/ISO at any 
time you may op! out of accepting American Express cards without directly or indiredly atfoctlng its rights to acoepl any other 
payment product 

49. OptBlue" Right of Assignment: MERCHANT shall not assign to any third party any payments due to It under 
AMERICAN EXPRESS CARD ACCEPTANCE, and aft indebtedness arising from SALES will be for bona fide sales of goods 
and services (or both) at its business locations and free of Hens, claims, and encumbrances olher than ordinary sales taxes; 
provided, however, that the MERCHANT may sell and assign future SALES receivables to BANK/ISO, its affiliated entities 
and/or any other cash advance funding souroe that partners wllh BANK/ISO or its affffialed entiHes, without consent of 
AMERICAN EXPRESS. Notwithstanding the foregoing, BANK/ISO prohibits MERCHANT from selHng or assigning future 
SALES receivables to any third party. 

50. OptBI ... Direct Relationship: MERCHANT aci<nowledges that It may be converted from AMERICAN EXPRESS CARD 
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ACCEPTANCE to a direct relationship wllh AMERICAN EXPRESS if and when its SALES volumes exceed the eligibility 
thresholds for AMERICAN EXPRESS CARO ACCEPTANCE. If this occurs, upon suoh oonversion, Q) MERCHANT will be 
bound by AMERICAN EXPRESS' then-current Card Acoeptanoe Agreement; and (ii) AMERICAN EXPRESS will set pricing 
and o1her fees payable by MERCHANT. Notwllhs1andlng anything In the AGREEMENT to the oontrary, AMERICAN EXPRESS 
shaft have third-party benaticiary rights, but not obHgalions, to the terms of the AGREEMENT applicable to AMERICAN 
EXPRESS CARO ACCEPTANCE to enforoe such terms against MERCHANT. 

51. OptBlue® Right To Tenninats: BANK/ISO shall have the right to terminate MERCHANT'S participation in AMERICAN 
EXPRESS CARD ACCEPTANCE immediately upon written notice to MERCHANT Q) if MERCHANT breaches any of the 
provisions of this AMERICAN EXPRESS OPTBLUE PROGRAM AGREEMENT or any other terms of the AGREEMENT 
applicable to AMERICAN EXPRESS CARO ACCEPTANCE, or (n) for cause or fraudulent or other actvify, or upon AMERICAN 
EXPRESS' request In the event MERCHANTs participation In AMERICAN EXPRESS CARD ACCEPTANCE is isrmlnaled for 
any reason, MERCHANT must immediately remove all AMERICAN EXPRESS branding and marks from MERCHANTS 
website and wherever etse they are displayed. Further, American Express has the right to modify the Agreement with respect 
to American Express Card lransaclions or to terminate your acceptance of American Express caro transaciions and to require 
Processor to Investigate your actvities with respect to American Express Card transactions. 

52. OptBlue® Refund policy: MERCHANT'S refund policies for AMERICAN EXPRESS SALES must be at least as 
favorable as its refund policy for purchase on any other CARO BRAND, and the refund policy must be disclosed to cardholders 
at the time of purchase and In compliance with LAWS. MERCHANT may not bill or attempt to collect from any cardholder for 
any AMERICAN EXPRESS SALE unless a CHARGEBACK has been exercised, MERCHANT has fully paid for such 
CHARGEBACK, and It olherwisa has the right to do so. 

53. OptBlue® Payment Acceptance: MERCHANT must acoept AMERICAN EXPRESS as payment for goods and 
services (olher than those goods and services prohbited by this AMERICAN EXPRESS OPTBLUE PROGRAM 
AGREEMENT, the AGREEMENT, or the RULES) sold, or (if applicable) for charUable contributions made at all of its 
business locations and websites, except as expressly pennitted by stale statute. MERCHANT is jointiy and severaffy Hable for
the obligations of MERCHANTs business looalions and websites under the AGREEMENT. 

54. OptBlue® Claim Resolution: In the event that MERCHANT or BANK/ISO is not able to resolve a Claim against 
AMERICAN EXPRESS, or a Claim against BANK/ISO or any other entity that AMERICAN EXPRESS has a right to join in 
resoMng a Claim, this section explains how Claims can be resolved through arbltration. MERCHANT or AMERICAN 
EXPRESS may elect to resolve any Claim by Individual, binding arbitration. Claims are decided by a neutral arbitrator. 

55. OptBlue® Merchant Marketing Opt-outs: MERCHANT may opl-out of receMng Mure commercial marketing 
communications from AMERICAN EXPRESS by unchecidng the checkbox Reoeive Marketing Comm. Naxt to the OptB!ue® 
Accept cheokbo• or by contacting BANK/ISO. Nole that MERCHANT may oontinue to receive marketing communications 
while AMERICAN EXPRESS updates its records to refleci this choice. Opting out of commercial marketing communications 
will not preciude MERCHANT from receiving important transactional or relationship messages from AMERICAN EXPRESS. 

56. OptBtue® Payment Assignment: Merchant acknowledges and agree that you shall not assign to any third party any 
payments due to you under this Agr9ement as the result of American Express Card transections, and all indebtedness arising 
from American Express Card cha!ges will be for bona fide sales of goods and services. 

57. OptBlue® Data Security: A copy of the American Express Data Sacurtly Requirements ("DSR') cen be obtained 
online at www.americanexpress.com/dsr. Merchant shaft abide by and fully comply with applicable Association 
requirements such as PCI, SOP and CISP. 
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ClickToPay Direct Agreement 

 

NACHA Merchants may opt-in to participate in card processing services that allow for ClickToPay 
Direct transactions to occur.  ClickToPay Direct is a proprietary payment method available 
through the proprietary software and system called ClickToPay operated and designed by APS 
Payments.  APS Payment’s ClickToPay Direct transactions utilities the (North American Clearing 
House Association).  A Merchant may opt-in to allow for NACHA Transactions through the ISO’s 
ClickToPay features named ClickToPay Direct. The following Terms and Conditions shall apply 
between the Merchant, Third-Party Processes Service Provider, and ISO to these specific 
transactions (hereinafter the “Agreement”). 

A. PROCESSING SERVICES NACHA TRANSACTIONS AND MERCHANT CAPTURE 
 

1. Parties.   The Parties of the Agreement are American Payment Services of Coeur d’Alene, 
LLC. dba APS Payments (“APS”), and the MERCHANT set forth on the MERCHANT 
Bankcard Application to which is attached hereto and is incorporated herein for 
reference. 
 

2. Definitions.  the following terms have the meaning identified below: 
 
(a) “Bank of First Deposit” is defined as a in a Check 21 transaction, the financial 

institution which receives the Entry from JHA and transmits the Entry through the 
Federal Reserve Bank system for transmittal to the Customer’s financial 
institutional for debit or credit to the to the Customer’s account. 

(b) “Check 21” is defined as the federal statutes 12 U.S.C. § 5001 et seq, known as the 
“Check Clearing for 21st Century Act” and any and all subsequent regulations 
pertaining to these federal statutes. 

(c) “Check 21 Transaction” is defined as an electronic payment transaction utilizing a 
Substitute Check image permitted by Check 21.  

(d) “Customer” is defined as a MERCHANT’s customer who submits a payment to 
MERCHANT by means of a paper check or NACHA transfer.  

(e) “Entry” is defined as a transaction submitted by MERCHANT for processing by the 
Services and further defined in the NACHA Rules. 

(f) “Hardware” is defined as the scanner equipment used to electronically scan and 
capture the paper check image. 

(g) “JHA” is a Third-Party Processing Services Provider named Jack Henry & 
Associates, Inc.  



(h) “NACHA” is a electronic network of financial institutions that facilitate 
transactions in the United States. 

(i) “NACHA Rules” is defined as the then-current rules, regulations, and procedural 
guidelines published by the NACHA and/or all regional payment alliances 
associated with NACHA. 

(j) “NACHA Transactions” is defined as an electronic payment transaction originated 
by MERCHANT and processed through the NACHA network in the Federal Reserve 
System. 

(k) “Originating Depository Financial Institution” or “ODFI”: is defined as an NACHA 
Transaction, the financial institution which receives the Entry and transmits the 
Entry to its NACHA Operator for transmittal to a Receiving Depository Financial 
Institution for debit or credit to the Customer’s account, as these terms are further 
defined in the NACHA Rules. 

(l) “Reseller” is defined as an Independent Service Organizations (“ISO”) who 
facilitate transactions between the MERCHANT, a third-party processor and 
financial institution that is part of the NACHA Transaction.   For purposes of this 
Agreement, APS is considered a Reseller. 

(m) “Services” is defined as the NACHA or Check 21 Processing Services provided to 
MERCHANT under this Agreement. 

(n) “Settlement Account” is defined as a commercial demand deposit bank account 
which MERCHANT has established for JHA’s access and use to settle financial 
payment transactions processed by JHA on behalf of MERCHANT. 

(o) “Shortfalls” is defined as a MERCHANT having insufficient funds within its 
Settlement Account to pay for fees, transaction costs, and any additional charges 
incurred in the use of NACHA Transactions. 

(p) “Substitute Check” means the electronic image of a paper check, as defined in 
Check 21. 

(q) “Third-Party Processing Service Provider” is defined as non-bank entities that 
provide payment processing services to MERCHANTs and other business entities.   
For purposes of this Agreement, JHA is considered to be a Third-Party Processor 
(“3PP”). 

3.  SET-UP AND DELIVERY OF SERVICES  

(a) In conjunction with this Agreement, Merchant has completed and submitted to “APS” an 
initial written application and supporting documentation about Merchant’s business and 
financial status, for “APS’s” and “3PP’s” consideration in the account set-up and provision 
of the Services to Merchant.  Merchant acknowledges that “APS” and “3PP” shall be 
entitled to rely upon the validity, accuracy and completeness of the information provided 
by Merchant in its application and supporting documentation to “APS” and “3PP”, for 
“APS’s” and “3PP’s”  use in performing its due diligence review of Merchant’s status and 
financial standing for determining (a) if “APS” and “3PP”  will enter into this Agreement 
with Merchant; (b) if “APS” and “3PP”  will provide all or any of the Services to Merchant 
under this Agreement; and (c) the credit and account processing standards and limits that 



“APS” and “3PP”  will apply to the processing of Merchant’s Entries.  Subsequent to the 
initial acceptance and set-up of Merchant for “APS’s” and “3PP’s”  provision of the 
Services, “APS” and “3PP”  may from time to time request that Merchant provide updated 
information and supporting documentation to “APS” to confirm Merchant’s then-current 
business and credit status, which Merchant shall apply best efforts to deliver to “APS” 
within three (3) business days following receipt of APS’s written request.  Any failure by 
Merchant to provide the information and supporting documentation requested by “APS” 
via the application or by other means within a timely manner shall be deemed to be a 
material breach of this Agreement by Merchant. 

(b) When Merchant’s application has been accepted and approved by “3PP”, “APS” shall 
provide the Services selected by Merchant in its application.  Merchant shall utilize and 
access the Services in accordance with the terms of this Agreement and the practices and 
procedures established for the Services which have been communicated in writing to 
Merchant.  As part of the Merchant set-up and boarding process: 

 
(i) “APS” will provide Merchant with an administrative and gateway user name and password 

(“Password”) to access the Services which are hosted on “APS” and/or “3PP’s” processing 
system.  Merchant will designate an Administrator who shall be the sole individual vested 
with the authority to determine who will be authorized to use the Services; establish separate 
passwords for each user; and establish limits on each user’s authority to access information 
and conduct transactions.  Merchant is responsible for the actions of its Administrator, the 
authority the Administrator gives others to act on Merchant’s behalf, and the actions of the 
persons designated by the Administrator to use the Services. Merchant shall take reasonable 
security procedures and practices to safeguard the confidentiality of the passwords; limit 
access to its passwords solely to persons who have a need to know such information; closely 
and regularly monitor the activities of employees who access the Services; and prohibit its 
employees and agents from initiating entries in the Services without proper authorization and 
supervision and adequate security controls. Merchant understands that the password and 
Services access and use instructions provided by APS or 3PP are confidential and agrees to 
assume all risks of accidental disclosure or inadvertent or wrongful use by any party, whether 
such disclosure of use are on account of Merchant’s negligence or are deliberate acts.  
Merchant acknowledges that no person from JHA will ever ask for any password and that APS 
or 3PP employees do not need and should not ask for Merchant’s password. 

 
4. Services Provided to MERCHANT. During the term of this Agreement, and subject to the 

terms and conditions of this Agreement, the parties shall provide: 
 

a. The Reseller APS shall provide technical documentation and support along with 
customer support in order to allow MERCHANT to accept and process NACHA 
Transactions; and 

b.  The Third-Party Processing Services Provider JHA shall provide the Services to 
MERCHANT to allow for, accept, and process NACHA Transactions. 
 

5. Fees. MERCHANT shall pay to Reseller all fees specified on MERCHANT Application and 
on Schedule A, as amended by Reseller from time to time.  Fees shall be assessed at 
the time of the Services and will be reflected on the monthly statements 



received by the MERCHANT. 
 

6. Term.  The Agreement shall become effective when the parties sign the MERCHANT 
Application form that this Agreement is incorporated herein for reference.   The term is 
contingent on the term specified in the underlying MERCHANT Application and 
Agreement.  If a termination occurs, any existing obligations, warranties, indemnities and 
agreements with respect to NACHA Transactions entered into before such termination 
shall remain in full force and effect, and, regardless of any such termination, MERCHANT 
shall remain liable for all obligations to Reseller and Third-Party Processing Service 
Provider. 
 

7. Processing Services Requirements. All Checks deposited electronically through use of the 
Services defined above shall be subject to the following requirements: 
 

(a) The original paper check will not be deposited through the Services more than 
once; 

(b) All checks will conform to the requirements of MERCHANT’s deposit agreement 
with its financial institution; 

(c) All checks will conform to the requirements of the applicable NACHA Rules and 
Check 21; 

(d) MERCHANT, as applicable, shall review and validate the accuracy and 
completeness of the check data being captured including but not limited to the 
amount of the check and the legibility of the check image generated from use of 
the Services. 
 

8. Selection and Use of Hardware. MERCHANT is solely responsible for the selection, use, 
and operation of the Hardware used to capture the electronic image of the paper checks 
using the Services, including the quality of the scanned check image results generated 
from the Hardware.  Hardware utilized must be certified for use with the Services by the 
Reseller and Third-Party Processing Service Provider in order to be deemed compatible 
with the Services. 
 

9. MERCHANT Liability. MERCHANT shall be solely liable and responsible for all damages, 
losses, expenses and claims arising from any of the following which are not caused by 
Reseller: 
 

(a) Duplication of images of deposited checks using the Services; 
(b) Alteration of scanned images of deposited checks; 
(c) Inaccurate or incomplete data captured from the deposited checks; 
(d) Deposit of checks on accounts with insufficient funds, counterfeit checks, 

fraudulent checks, or checks bearing unauthorized or forged endorsements; 



(e) Acts of fraud, negligence or willful misconduct committed by employees, agents 
or subcontractors of MERCHANT in depositing checks using the Services; 

(f) Hardware failure or use of scanner hardware not certified by Third-Party 
Processing Service Provider or Reseller; or 

(g) Failure to properly store or destroy original checks once scanned image has been 
captured. 

MERCHANT shall indemnify, defend and hold “APS”, “3PP”, “JHA”, the ODFI and the Bank of First 
Deposit harmless from and against all claims, actions, losses and expenses, including reasonable 
attorney's fees and legal costs, incurred by JHA, the ODFI and/or the Bank of First Deposit arising 
out of (a) Merchant’s breach of this Agreement, the NACHA Rules or applicable laws and 
regulations; (b) return of an Entry due to incorrect or incomplete data or information provided by 
Merchant in the submission of the Entry to “APS”, “JHA”, or “3PP”, a closed Customer account, or  
insufficient funds in the Customer account, and/or (c) fraudulent activity, wrongful or 
unauthorized use of the Services, or submission of fraudulent or illegal Entries by Merchant or a 
third party who has gained access to the Services through the use of Merchant’s password.  

10. Compliance With Laws And NACHA Rules. MERCHANT shall comply with all laws, 
regulations, and any and all additional legal requirements, including the NACHA Rules, 
that apply to its performance under this Agreement.  
 

11. Third Party Processing Services. The MERCHANT acknowledges that JHA, as Third-Party 
Processing Services Provider, is providing some of the Services specified in this 
Agreement, and as a result, JHA is a third-party beneficiary of this Agreement between 
APS and MERCHANT. JHA shall have the right to enforce directly against MERCHANT, the 
terms of this Agreement which relate to the provision of the Third-Party   Processing 
Services Provider’s processing services to MERCHANT and the ownership and the 
protection of the intellectual property rights of JHA and its licensors in and to its 
processing services. MERCHANT acknowledge that JHA has no responsibility or liability 
with regard to Reseller’s obligations to MERCHANT under this Agreement.  
 
 

12. Settlement Accounts.  In the event that JHA’s ODFI is acting as the ODFI for MERCHANT, 
the following provisions shall also apply: 
 

a. MERCHANT shall immediately reimburse JHA and APS, as applicable, for any 
shortfalls that occur due to non-sufficient funds in the Settlement Account. JHA 
reserves the right to delay the availability of funds for deposit without prior 
written notices to MERCHANT if in its sole discretion JHA deems itself at financial 
or relative risk for any and all Services performed under this Agreement.   

b. MERCHANT hereby acknowledges and agrees that JHA shall have a right of setoff 
against any and all fees, returns and refunds owned JHA by MERCHANT under this 
agreement. 



 
13. Termination. This Agreement terminates when the underlying MERCHANT Application 

and Agreement terminates.   MERCHANT is responsible for all fees, costs, and expenses 
incurred to APS up to and including 6 months after the date of termination. This 
Agreement may be terminated by “APS” or “3PP” for any reason upon giving Merchant 
written Notice.   
 
 

14. Indemnification. MERCHANT agrees to indemnify and hold APS,JHA, and 3PP harmless 
from any and all losses, claims, damages, liabilities and expenses, including attorneys’ 
fees and costs arising out of any of the following: 
 

a. MERCHANT’s failure to comply with this Agreement; 
b. Any act or omission of MERCHANT; 
c. MERCHANT’s failure to comply with any Applicable Law; or 
d. The fraud or dishonesty of MERCHANT or MERCHANT’s employees, licensees, 

successors, agents and/or assigns 
 

15. Limitation on Damages.   IN NO EVENT SHALL”APS”, “3PP”, JHA, THE ODFI OR THE BANK OF 
FIRST DEPOSIT BE LIABLE TO MERCHANT OR ANY OTHER PARTY FOR ANY LOSS OF PROFITS OR 
ANY INCIDENTAL, CONSEQUENTIAL, SPECIAL, EXEMPLARY OR PUNITIVE DAMAGES, EVEN IF THE 
POSSIBILITY OF THE OCCURRENCE OF SUCH DAMAGES WAS FORESEEABLE.  Except for “APS’s”, 
“3PP’s”, or “JHA’s” actual, direct damages arising from any action or omission of action by “APS”, 
“3PP” or “JHA” which constitutes the gross negligence or willful misconduct of “APS”, “3PP” or 
“JHA”, “APS’s”, “3PP’s”, or “JHA’s combined aggregate, cumulative liability to the Merchant for 
all claims of actual direct damages relating to the Services, this Agreement, or the relationship 
between “APS”, “3PP” or “JHA” and Merchant, including any cause of action in contract, 
negligence, tort, strict liability or otherwise, shall not exceed an amount equal to the total 
amount of all fees paid by the Merchant to “APS”, “3PP” or “JHA” for Services delivered under 
this Agreement during the three (3) month period preceding the origination of the claim giving 
rise to liability. 
 

16. Assignment. This Agreement may not be assigned by MERCHANT without the prior 
written consent of Reseller. Reseller may assign this Agreement without limitation. 
Assignment of this Agreement by Reseller shall relieve Reseller of any further obligations 
under this Agreement 
 

17. Agreement Jointly Drafted.  The MERCHANT and APS acknowledge that this Agreement 
is jointly drafted and shall not be construed more harshly against one party or the other. 

 

18. Severability. If any provisions of this Agreement shall be held, or deemed to be, or shall 
in fact be, inoperative or unenforceable as applied in any particular situation, such 
circumstance shall not have the effect of rendering any other provision or provisions 



herein contained invalid, inoperative or unenforceable to any extent whatsoever. The 
invalidity of any one or more phrases, sentences, clauses or sections herein contained 
shall not affect the remaining portions of this Agreement or any part hereof. 

 

19. Notices. All notices, requests, demands or other instruments which may or are required 
to be given by any party hereunder shall be in writing and each shall be deemed to have 
been properly given when: 

a. Served personally on an officer of the party to whom such notice is to be given; 
b. Upon expiration of a period of three (3) business days from and after the date of 

mailing when notice is mailed postage prepaid by registered or certified mail, 
requesting return receipt; or 

c. Upon delivery by a nationally recognized overnight delivery service, addressed as 
follows.   Notices shall be delivered to the MERCHANT and Reseller at the 
addresses provided on the MERCHANT Application. 

 

20. Captions. Captions in this Agreement are for convenience of reference only and are not 
to be considered as defining or limiting in any way the scope or intent of the provisions 
of this Agreement. 

 

21. No Waiver. Any delay, waiver or omission by Reseller or Third-Party Processing Services 
Provider to exercise any right or power arising from any breach or default of the other 
party in any of the terms, provisions or covenants of this Agreement shall not be 
construed to be a waiver of any subsequent breach or default of the same or any other 
terms, provisions or covenants on the part of the other party. All remedies afforded by this 
Agreement for a breach hereof shall be cumulative. 

 
22. Choice of Law and Attorneys’ Fees.  The laws of the State of Arizona shall govern this 

Agreement.  Any litigation commenced between the Parties emanating from this 
Agreement shall be resolved by courts located in the State of Arizona, Maricopa County.  
The prevailing party shall be entitled to recover its reasonable attorneys’ fees, litigation 
costs, and other expenses. 

 

23. Entire Agreement.   This Agreement together with the Schedule attached hereto, 
supersedes and other agreement, whether written or oral, that may have me made or 
entered into by the MERCHANT and APS, whether written or oral relating to the Services 
outlined herein.   

 

24. Authority.  ENACHA party represents and warrants that (a) the person(s) executing this 
Agreement on its behalf is(are) duly authorized and empowered to enter into and execute 
this Agreement, and (b) all persons, partnerships, corporations, joint ventures, and other 
associations affiliated with the party are bound by the terms of this Agreement. 



 

25. Modification of Agreement.  This Agreement shall bind the MERCHANT and APS hereto 
and their successors and shall not be modified or amended except by a written document 
duly executed by the MERCHANT, APS, or their successors. 

 

26. Additional Acts.  The MERCHANT and APS agree that each of them shall take such further 
action and execute such further documents, if any, which may be reasonably necessary 
or appropriate to implement his Agreement according to its terms. 
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