
UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)

Alan PHILIPP, )

)

Gerald G. STIEBEL, and )

)

Jed R. LEIBER, )

Plaintiffs, )

)

v. ) Case No. 15-cv-00266 (CKK)

)

FEDERAL REPUBLIC OF GERMANY, a foreign )

state, )

)

and )

)

STIFTUNG PREUSSISCHER KULTURBESITZ, )

)

Defendants. )

PLAINTIFFS� STATEMENT ON THE HOLOCAUST

EXPROPRIATED ART RECOVERY ACT AS IT RELATES TO U.S. POLICY

Pursuant to the Court�s Minute Order dated January 4, 2017 (no docket number),

Plaintiffs Alan Philipp (�Philipp�), Gerald G. Stiebel (�Stiebel�), and Jed R. Leiber (�Leiber,�

together with Philipp and Stiebel, the �Plaintiffs�), by their undersigned counsel, respectfully

submit this Statement on the Holocaust Expropriated Art Recovery Act as it Relates to U.S.

Policy.

The passage of the Holocaust Expropriated Art Recovery Act of 2016, H.R. 6130, Pub L.

No. 114-308 (the �HEAR Act�) late last year was an explicit rebuke to the litigation tactics that

Defendants Federal Republic of Germany (�Germany�) and Stiftung Preussischer Kulturbesitz

(�SPK,� together with Germany the �Defendants�) continue to employ. The HEAR Act

confirms that Plaintiffs� claims are supported by�not in conflict with�the policy of the United

States. The HEAR Act was passed, quite literally, to bolster individual claimants (like the
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Plaintiffs) in their pursuit of justice after efforts (like those that Germany and the SPK continue

to advance here) to avoid the substance of these claims. Defendants� contention that the HEAR

Act somehow slammed the courthouse door on plaintiffs seeking to recover for Nazi Germany�s

genocidal property takings is exactly backwards.

Plaintiffs set forth the relevant U.S. policy at the time the HEAR Act was passed in their

prior papers, and will not repeat it here. Suffice it to say, however, that since banding together to

stop Germany�s conquest of Europe, the United States and its Allies made crystal clear that the

restitution of the art plundered by the Nazis�whether through national-level exchange,

litigation, or otherwise�was among their goals. Various sovereign defendants have nonetheless

suggested over the years1 that U.S. policy was limited to national-level restitution, and

contentions that have been rejected by every court in which they were raised.2

A. The Plain Meaning of the HEAR Act Confirms the Availability of Private

Claims.

The first and only authority that the Court need consider on this question is the text of the

statute itself. As is well-settled, a statute�s meaning should be interpreted in its usual and

1
Defendants made much of the fact that the London Declaration referenced in Plaintiffs� Notice

of Supplemental Authority is �more than 70 years old,� eliding the fact that United States policy

on looted art has, in fact, never changed since this declaration made in 1943. As recently as

2013, for example, the United States Special Envoy for Holocaust Issues, noted that �it is, in

addition, the view of the United States Department of State that the public good is best served

when institutions return cultural property looted or spoliated by the National Socialist regime,

including by transfers that appear to have been voluntarily effected but were not, to those from

whom it can be shown to have been unlawfully or forcibly taken or to their heirs.� See Douglas

Davidson, Special Envoy for Holocaust Issues, Bureau of European and Eurasian Affairs,

Symposium on "Should Stolen Holocaust Art be Returned?" at the New York County Law

Association, New York City, March 25, 2013, available at

https://www.state.gov/p/eur/rls/rm/2013/mar/206719.htm.
2 See Republic of Aus. v. Altmann, 541 U.S. 677, 681 (2004); Von Saher v. Norton Simon

Museum of Art, 754 F.3d 712, 721 (9th Cir. 2014); de Csepel v. Republic of Hung., 808 F. Supp.

2d 113, 139 (D.D.C. 2011), aff�d, 714 F.3d 591 (D.C. Cir. 2013); Cassirer v. Thyssen-

Bornemisza Collection Found., 737 F.3d, 613, 618-19 (9th Cir. 2013); see also Bernstein v. N. V.

Nederlandsche-Amerikaansche Stoomvaart-Maatschappij, 210 F.2d 375 (2d Cir. 1954).
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ordinary sense. Hardt v Reliance Std. Life Ins. Co., 560 US 242, 251 (2010). As Plaintiffs noted

in their Notice of Supplemental Authority alerting the Court to the passage of the HEAR Act

(and as Defendants concede in their letter filing), the law states as follows in subsection eight:

(8) While litigation may be used to resolve claims to recover Nazi-

confiscated art, it is the sense of Congress that the private

resolution of claims by parties involved, on the merits and through

the use of alternative dispute resolution such as mediation panels

established for this purpose with the aid of experts in provenance

research and history, will yield just and fair resolutions in a more

efficient and predictable manner.

Most relevant is the very first clause of the paragraph: �litigation may be used to resolve claims

to recover Nazi-confiscated art.� Defendants now suggest in effect that the phrase �litigation

may be used� actually means �litigation may not be used.� This interpretation is at odds with

plain English and accepted means of statutory construction, and should be rejected. See Hardt,

560 US at 251.

The statute�s encouragement of cooperative resolution is understandable and irrelevant to

the viability of the Plaintiffs� claims. While the HEAR Act most certainly encourages parties to

disputes over Nazi looted art to seek private resolution either directly with each other or through

some other alternative dispute resolution forum, suggesting one option as favorable necessarily

means the other option is available. Indeed the parties to this case did seek to resolve the matter

but could not, leaving the Plaintiffs no other recourse.

B. The Congressional Record Confirms Overwhelmingly that the HEAR Act

was Passed to Protect Claimants Like the Plaintiffs from Defendants Like

These.

As noted above, no additional context is necessary to understand what the HEAR Act

means. But to the extent that the Court deems any such context to be relevant, what it shows is

that Congress acted because it had had enough of defendants like Hungary and Germany

avoiding the substance of Holocaust restitution claims.
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1. The Law�s Draftsmen Had Private Claimants Specifically in Mind.

If the Court concludes that the text of the HEAR Act does not resolve the issue, then it

may consider certain extrinsic material to illuminate the law�s meaning. Oklahoma v New

Mexico, 501 US 221, 235, n 5 (1991). That material makes the answer even more conclusive in

the Plaintiffs� favor.

The HEAR Act was first introduced by a bipartisan coalition in the Senate in April of last

year, co-sponsored by Senators Ted Cruz and John Cornyn (both R-Texas), and Senators Charles

Schumer (D-NY) and Richard Blumenthal (D-CT). In a joint press release issued by Senator

Cornyn�s office (a true and accurate copy of which is attached hereto as Exhibit 1), Senator Cruz

stated:

The phrase �never forget� is more than a slogan,��Never forget� means working

to right all the terrible injustices of the Holocaust, even if many decades have

passed. The HEAR Act will empower the victims of this horrific persecution, and

help ensure that our legal system does everything it can to redress the widespread

looting of cultural property by the Third Reich as part of its genocidal campaign

against the Jewish people and other groups.

Senator Schumer added (emphasis added):

When a family discovers a piece of art that was stolen by the Nazis they deserve

their day in court. This legislation helps provide these families their day in court,

ensuring that the heirs of holocaust victims are given the opportunity to bring

their art back home.

For his part, Senator Cornyn left no doubt that the bill (now law) was intended to expand

courthouse access for claimants:

While nothing can right the wrongs of the Holocaust, ensuring that victims and

their families have the opportunity to recover art confiscated by the Nazis is one

modest way to help provide closure for those who endured this dark period in

history.

The fourth sponsor, Senator Blumenthal, later added that:
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This bill may provide some measure of peace to families whose property was

stolen by the Nazis. . . . It is long past time to return their owners the ill-gotten

gains of a long-ago war.

In sum, there can be no doubt that the bill�s authors had private litigants in mind when they

drafted the bill.

2. Committee Testimony and Reports Focused on the Need to Aid Individual

Litigants Facing Delaying Tactics.

Nearly everything in connection with the proposal, consideration and passage of the

HEAR Act focused on the need to assist litigants like the Plaintiffs who had been subjected to

delaying tactics and procedural defenses. The ability of Plaintiffs like these to have their day in

court is the very heart of the HEAR Act.

After the HEAR Act was introduced in the Senate, the Senate Judiciary Committee held a

hearing. The written testimony submitted by Dame Helen Mirren, former Ambassador and

current World Jewish Congress President Ronald Lauder, heir Simon Goodman, Monica Dugot

of Christies, and Agnes Peresztegi of the Commission for Art Recovery is attached as Exhibits 2-

6 hereto, respectively.
3
Of particular note was Ms. Peresztegi�s testimony (which itself cited to

Military Government Law No. 59, on which Plaintiffs relied in opposition to the Motion to

Dismiss):

The United States has been committed to assist with the restitution of Nazi

era confiscated artwork for over 70 years, and I commend you for introducing a

bill that is the next step to uphold that commitment in the spirit of the Washington

Conference Principles.

Ex. 5. Similarly, as the law�s purpose, Ambassador Lauder testified (emphasis added):

The HEAR Act�s purpose is to advance the cause of justice before the law. The

bill�s aim is not to inflict punishment or pass judgment on any individual who

may have unsuspectingly acquired artwork that was confiscated during the

3
The written version of their individual testimony was made available by the

Commission for Art Recovery, available at http://www.commartrecovery.org/hear-act.
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Holocaust. Rather, the HEAR Act�s goal is to ensure that people with claims are

afforded an opportunity to have their cases heard on the merits.

Ex. 2.

After consideration, the Senate Judiciary Committee recommended the HEAR Act

unanimously. Chairman Charles Grassley (R-IA) issued a statement in reporting the bill to the

full Senate, in which he stated on no uncertain terms that the point of the proposed law was to

�aid the recovery of artwork and other property stolen by the Nazi regime and return it to its

rightful owners and families.� See Exhibit 7 hereto. Senator Grassley�s statement succinctly

states, once again, the purpose of the Hear Act:

The HEAR Act thus serves two purposes: first, to ensure that laws governing

claims to Nazi-confiscated art and other property further United States policy as

set forth in the Washington Conference Principles on Nazi-Confiscated Art, the

Holocaust Victims Redress Act, and the Terezin Declaration; and second, to

ensure that claims to artwork and other property stolen or misappropriated by the

Nazis are not unfairly barred by statutes of limitations but are resolved in a just

and fair manner.

Senator Grassley�s report could scarcely be more specific that the policy of the United States is

(and has always been) the return of ill-gotten Nazi plunder.

Shortly thereafter, the HEAR Act was introduced in the House of Representatives, once

again with broad bipartisan support. Co-sponsors Bob Goodlatte (R-VA) and Jerrold Nadler (D-

NY) issued a joint release (Exhibit 8 hereto) confirming the explicit purpose of the bill�which

is necessarily about private litigation:

The legislation will ensure that American law encourages the resolution of claims

related to Nazi-confiscated art on the merits, in a fair and just manner. Doing so is

consistent with long-standing U.S. foreign policy, as demonstrated in the 1998

Washington Conference Principles on Nazi-Confiscated Art and the 2009 Terezin

Declaration.
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CONCLUSION

The Senate, and then the House of Representatives, passed the HEAR Act unanimously.

President Obama signed it into law on December 16, 2016. The drafters and supporters of the

HEAR Act would be astonished at the suggestion that what their law actually means is that art

coercively pried from Jewish owners by the Nazi state and bequeathed to modern Germany

should somehow be beyond judicial review. For the foregoing reasons, Plaintiffs respectfully

request that because Plaintiffs� claims are consistent with United States policy for more than 70

years as confirmed by the HEAR Act, the Court DENY the Motion to Dismiss.

January 11, 2017 SULLIVAN & WORCESTER LLP

/s/ Nicholas M. O�Donnell
Nicholas M. O�Donnell (DC Bar No. 1011832)

One Post Office Square

Boston, Massachusetts 02109

Telephone: (617) 338-2800

Facsimile: (617) 338-2880

Email: nodonnell@sandw.com

Attorneys of record for plaintiffs Alan Philipp,

Gerald G. Stiebel, and Jed R. Leiber
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